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COMMENCEMENT OF AN ACT OF PARLIAMENT 
(or its provision) 


: Andaman and .Nicobar Land Improvement 
Schemes Regulation, 1963 (2 of 1963), 
S. 1(3) — Appointment of Enforcement 
date — Said Regulation shall come into 
force on. 15-6-1969 in the Union Terri- 
tory of Andaman & Nicobar Islands^r^ -' 
Andman Gaz.. 12-6-1969, Ext. 


Beedi and Cigaf Workers (Conditions of 
Employment) Act, 1966 (32 of 1966) — 
S. 1(3) — Appointed date under — : 1-1- 
1970 appointed as the date on which all 
the provisions of said Act except Sec- 
tions 3, 14 and 16 shall come into force 
in ’the whole of West- Bengal — Cal, 
Gaz.,. 4-12-1969, Pt. I, p.’^Oeo. 


NOTABLE CASE LAW 


Constitutionality 


- Evidence.': 


1-. Whether the Madras Urban Land Tax 
Act (12 of 1966) is constitutionally 
vaUd? (Yes) AIR 1970 SC 169- 

AIR 1976 SC 169- 

2. 1^‘ether "^ax’ under Art. 285 (2) of the 
Constitution for the • payment ..of 
which there should be pre-constitu-.. 
■ tional liability oh .the. part of- the 
.. Union refers to the quantity of ' tax? 
fNn) 

AIR 1970 Mys 37 


. ^constitutional Law,. 

3. "Are the pfb'visions of S. 5 Madhya 
' Pradesh Tendu Patta (Vyapar Yinh, 
yaman) (29 of 1964) and R. 9 of the, 
rules ^frarne'd imder the Act which- 
create .state, m.bnopoly - 'in '■ trade . o| •• 
tendu. learc^ .arid impose. . restrictions ' 
on transport' of tendu leaves .violative 
of the furidaihenbal rights under 
Arts. 19(1), (f) and (g). If so are the 
provisions, saved by Art. "19 -15) and 
(6) and Art.’ SOI;' (b) of 'thei Constitu- 
tion? See "Madhya -Pradesh . Tendu 
Patta (Vyapar Viniyaman) (Adhi- 
niyam) (29 of 1964),; ’S. 5. 

AIR 1970 SC 129 


4. - Whether, corhmrniicatiorir'by -k client to 

his lawyer of questions- .:per se de 7 
fainatofy-.-to, bp, .puf,to a witness.. iii 
cross-examination, there being-'- ’ ho 
reasonable -^ound for putting, them, 
. is privileged under" S. 126, Evidence 
Act? (No) . ' ■ ; 

-.,,; /^.,-',.AIR ■•1970 Mys- 34 
Muhlcip^ty . ■ 

5. Are the provisidnA'ot-.-S. 114- {2),(gff of 

the City ."pf il^a'gpur’.'Corpdi'aticm -Act 
unconstitutibrial and' inv'aiid".6ri 
.ground of ’'-y'&dessive\ -'.del^ation of 
legislative'.- power? .-.Is "'the ’.theatre tax 
imposed by- the Nagpur’;,-. Gp’xwi’atihn' 
in pursuance of such ; 'PQWeri.n'^lid-? 
No, they are'-' valid;VSie.-,lIead''‘Note. 

Public Safety and Preventive. 

. 6.-/, Is- it obligatory --’hh-t the .'r.af^rpj^^e 

'. ' • •.Gp'vernment to consider the .''rehse- 
sentation made ■ against the - order v of 
detention under' 'tKe;' PreventiVe^^P'e'r 
.tention Law’df it. is, doe's ’"it- t-.rriake 
.any difference:’ where' such,-, a repre- 
csentation is maHepafter .'the detenu’s 
case is referred^y^tb .4he - Adidsory 
Board? .See Head Note'.-- 

■ ;;’\AIR;1970:SC 97 
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AH India Services Act (61 of 1951) 

See under Civil Services. 

Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endomnents 
Act (17 of 1966) 

S. 46, Cls. (a) to (h) — Section is not 

violative of Art. 19 (1) (f) or Art. 14 of 
Constitution SC 181 A (C N 40) 

Ss. 46, 47 — Provisions under, not 

in contravention of Art. 26 of Constitu- 
tion. SC 181 B (C N 40) 

Ss. 46. 47 — Suspension of Mathadhi- 

pathi pending enquiry into serious charges 
against him — Assistant Commissioner 
appointed as day to day administrator — • 
There is no violation of Art. 25. 

SC 181 C (C N 40) 

S. 47 — Profusions under, not in con- 

travention of Art. 26 of Constitution’ — • 
See Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endow- 
meets Act (17 of 1966), S. 46 

SC 181 B (C N 40) 

S. 47 — Suspension of Mathadhipati 

pending enquiry in serious charges 


'A. P. Charitable hind Hindu Religious' 
Institutions and- -.^Indowments Act 

(contd). ; - . . ..'y.- 

against hinr 'Assi|taiit ■'Commissioner 
appointed as day. '^td 'd'ay .'administrator — 
There is -no violation of AH.- '25 jr- See . 
Andhra Pradesh Charitable and '- Hindu'^ 
Religious Institutions' and'"'- Endowments-, 
Act (17' of 1966), S. 46' : ’ 

SC 181 piiC.N AW 

Andhra Pradesh Gram Pancha^atnAct (2- 
of 1964) ' 

See under Panchayats.. .•V> 

Arbitration Act (lb" of-1940) - H?; 

S. 8 — Applications under ry-. Ts' ah - 

application in ,a': reference witl^ S. 31 ' 
(4) — See Arbitration 'Act (1940); - S,- 31 (4)“% 

SC 189-B:/C N 41) 

S. 14 (2) — S. 14 (2) coht^piates" 

filing of afvard;- .either by party 'pr ‘'by- 
agent of. arbitrators -with authority, of all- 
arbitrators when there are more than one" 
arbitrator — Unless award is so filed, 
CouH cannot act upon it — AIR 1949 Nag- 
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Arbitration Act (contd,) 
349, Dissent, from. 


Raj 22 B (C N 4) 

S. 14 (2) — Limitation Act (1908), 

'Art. 178 — Art. 178 is only applicable 
where award is filed on application by 
party under S. 14 (2) on instructions of 
court — It does not apply where it is 
filed by party under authority of arbitra- 
tors or arbitrators themselves cause it to 
be filed at request of party. 

Rai 22 C (C N 4) 

S. 20 — Applications under — Is an 

application in a reference within Sec- 
tion 31 (4) — See Arbitration Act (1940), 
S. 31 (4) SC 189 B (C N 41) 

S. 31 (4) -r Application for stay 

under S. 34 — Not an application in a 
reference under S. 31 (4) — Judgment 
of Punjab High Court (Delhi Circuit 
Bench) in F. A. O. 82-D of 1963 D/- 11- 
1-1965, Reversed — See Arbitration Act 
(1940), S. ■ 34 - SC 189 A (C N 41) 

Ss. 31 (4), 8, 20 — Applications imder 

Ss. 8 and 20 — Are applications in a refer- 
ence within S. 31 (4) 


- SC 189 B (C N 41) 
— Ss. 34, 31 (4)' — Application for stay 
under S. 34 — ■ Object of — Not an ap- 
. plication in ' a reference, under S. 31 (4) 
F. A. -0. No. 82-D of 1963 D/- 11-1- 
■19(>5 (Punjab at Delhi). Reversed. 

• • SC 189 A (C N 41) 


Sch'; Xy Para 2 — Number of arbitra- 
tors found bdd — There is no implied 
•ipower in arbitrators to ' appoint umpire 
-- ■ • ; ■ Raj 22 A (C N 4) 

Assam and Nagaland High Court Services 
y (Appointment and Conditions of Ser- 
vice, ap'd Conduct) Rules (1967) 

'See -under Civil Services. 

Assam Forest Regulations (7 of 1891) 

See under Civil Services: 


Assam High Court Appointment and Con- 
ditions of Service- Rules (1956) 

See under Civil . Services. 

Assam Pension Manual 
See under Civil Services. 

— Assam Settlement of Forest Coupes and 
Mahals by Tender System Rules. 1967 
— R. -6(4) — Settlement of tender in 
. favour of highest bidder by Chief Conser- 
.'vatbr — Government setting it aside and 

■ giving to .another person on ground that 
-. he 'belongs to Scheduled tribes — Absence 

■ of any ' proof thereof — Settlement by 
.'Government struck dowm — See Consti- 
tution 'of India, Art. 15 

Assam 32 B (C N 5) 
Banker and Customer 

— Customer opening current account 
'with Branch Office — Responsibility and 
position of' Head Office — See Contract 
Act' (1872), S. 226. 

All 108 A (C N 10) 
Banking Companies Act (10 of 1949) 

— y-S. 45 (10) — Default in conducting 
chitty by foreman bank due to order of 


Banking Companies Act (contd.) 
moratorium made by Central Government 
— Scheme for amalgamation of foreman 

bank with State Bank of Travancore 

, Suit for amount subscribed by plaintiff 
on ground of default — Orders under 
Banking Companies Act (contd.) 

- S. 45 (10) providing that period during 
vyhich chitty was not conducted would be 
treated as period of suspension — Held, 
that orders were beyond scope of power 
conferred on Central Government under 
S. 45 (10) 

Ker 43 A (C N 10) 

S. 45 (10) — "Validity of sub-section — 

Conference of power under, on Central 
Clovernment does not amount to delega- 
tion or abdication of legislative power. 

Ker 43 B (C N 10) 

Bihar Sales Tax Act (19 of 1959) 

See under Sales Tax. 

Bihar Sales Tax Rules (1959) 

See under Sales Tax. 

Bombay Civil Courts Act (14 of 1869) 

S. 8 — Dispute as to apportionment 

of compensation — District Court referr- 
ing dispute to Civil Judge (S. D.) under 
S. 3 (d) — Since decision of Civil Judge 
(S. D.) relates to the value which is 
below ten thousand rupees, appeal lies to 
District Court to which Court of Civil 
Judge (S. D.) is subordinate and not to 
High Court — By reason of transfer of 
dispute. Civil Judge (S. D.) does not 

become principal Court such as District 
Court — See Land Acquisition Act (1894), 
S. 54 Guj 37 A (C N 6) 

S. 21 — Dispute as to -apportionment 

of compensation — District Court referr- 
ing dispute to Civil Judge (S. D.) under 
S. 3 (d) — Since decision of Civil Judge 
(S. D.) relates to the value which is below 
ten thousand rupees, appeal lies to Dis- 
trict Court to which Court of Civil Judge 
(S. D.) is subordinate and not to High 
Court — By reason of transfer of dispute, 
(Jivil Judge (S. D.) does not become prin- 
cipal Court such as District Court — 
See Land Acquisition Act (1894), S. 54 

Guj 37 A (C N 6) 

S. 24 — Dispute as to apportionment 

of compensation — District Court referr- 
ing dispute to Civil Judge (S. D.) under 
S. 3 (d) — Since decision of Civil Judge 
(S. D.) relates to the value which is below 
ten thousand rupees, appeal lies to Dis- 
trict Court to which Court of Civil Judge 
(S. D.) is subordinate and not to High Court 

— By reason of transfer of dispute, Ci\dl 
Judge (S. D.) does not become principal 
Court such as District Court — See Land 
Acquisition Act (1894), S. 54 

Guj 37 A (C N 6) 

S. 26 — Dispute as to apportionment 

of compensation — District Court referr- 
ing^ dispute to Civil Judge (S. D.) under 
S. 3 (d) — Since decision of Civil Judge 
(S. D.) relates to the value which is 
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below ten thousand rupees, appeal lies 
to District Court to which Court of Civil 
Judge (S. D.) is subordinate and not to 
High Court — By reason of transfer of 
dispute, Civil Judge (S. D.) does not 

become principal Court such as District 
Court — See Land Acquisition Act (1894), 
S. 54, Guj 37 A (C N 6) 

Bombay Civil Services Rules (1959) 

See under Civil Services. 

Bombay Municipal Boroughs Act (18 of 
1925) 

See under Municipalities. 

Bombay Rents, Hotel and Lodging House 
Rates (Control) Act (57 of 1947) 

See under Houses and Rents. 

Bombay Rents, Hotel and Lodging House 
Rates (Control) Rules (1948) 

See under Houses and Rents. 

Calcutta City Civil Court Act (21 of 1953) 
S. 5(ii) — 'Goods’ — It includes electri- 
city — . See Calcutta City Civil Court Act 
(21' of 1953), Sch. 1 Cl. 4 (iv). 

' Cal 75 (C N 8) 

Sch. 1 Cl. 4 (iv) and Section 5 (ii) — 

'Goods’ — Meaning of — Word is used 
in its broad, plain and ordinar.y connota- 
tion — It includes 'electricity’ — When 
jurisdiction of courts relates’ to gene- 
ral expressions no artificially techni- 
cal and narrow interpretation should be 
adopted Cal 75 (C N 8) 

Cantonments Act (2 of 1924) 

Ss. 185 (1) and 187 (1) — Distinction 

between — Shop on private land — Shop 
owner constructing structure pro.iecting 
into a drain belonging to Cantonment 
Board — Case falls within S. 187 (1) — 
S. A. No. 2097 of 1958, D/- 2-2-1965 All), 
Reversed. SC 105 A (C N 24) 

S. 187 — Whether local Boards can 

take action under provisions similar to 
Section 187 even after the period of limi- 
tation for filing suits’ by those bodies for 
possession of public streets or roads or 
parts thereof or on which they have dis- 
continued their possession expires 

SC 105 B (C N 24) 

S. 187 (1) — Shop on private land — 

Shop owner constructing structure pro- 
jecting into a drain belonging to Canton- 
ment. Board — Case falls 'within S. 187 
(1) — S. A. 2097 of 1958, D/- 2-2-1965 
(All), Reversed — See Cantonments Act 
(1924), S. 185 (1) 

SC 105 A (C N 24) 
Cattle Trespass Act (1 of 1871) 

Ss. 10 and 24 — Requisite for con'vic- 

tien under S. 24 

Orissa 27 A (C N 11) 
S. 10 — Person authorised by culti- 
vator or occupier to watch or seize cattle 
Is himself cultivator or occupier — He is 


Cattle Trespass Act (contd.) 

also entitled to seize cattle under S. 10. 

Orissa 27 B (G N ’ 11) 

S. 24 — Requisite for conviction under 

S. 24 — See Cattle Trespass Act (1871), 
S. 10 Orissa 27 A (C N 11) 

Central ' Sales Tax Act (74 of 1956) 

See under Sales Tax. . 

City of Nagpur Corporation Act. 1948 (2 
of 1950) 

See under Municipalities. 

Civil Procedure Code (5 of 1908) 

Preamble — Interpretation of Statutes 

— See Constitution of India, Preamble. 
Preamble — Interpretation of Statutes 

— Act conferring jurisdiction, also implied- 

ly grants power of -doing all such 
acts as are essentially necessary to its 
execution — See . Pancha.yats — U. P. 
Panchayat Raj Act (26 of 1947), S. 95 (1) 
(g) SC 140 (C N 32) 

Preamble — Interpretation ’ of Sta- 

lutes — Validity of statutes or rules — ‘ 
Interpretation as to — Should be so in- 
terpreted as to make it valid — See Civil 
Services — Saurashtra Covenanting State 
Services (Superannuation Age) Rules 
(1955) R. 3 (i) SC 143 (C.N 33) 

Pre. — Interpretation of Statutes':'-?". 

Statute creating new jurisdiction and- 
affecting old one:— Principle of .Construe- » 
tion — See Calcutta City Ci-vil Courb'Adt ' 
(21 of 1953), Sch.' 1 Cl. 4 (iv)V’:' 

Cal- ?5 ''(C N 8) 

^Pre. — Interpretation of Statutes 

Redundancy to be ‘ruled out — .See’’ Cri- 
minal P. C. (1898), S. 185' (1) and (2) ' 

Cal 81 (C N 9) 
^Preamble — Interpretationjrof. Statu- 
tes — .Fiscal statute — Cou^ Eees 'A.ct , 
(1870), Ss. 3, '4','' •'7, 8, Sch. I,"' Art. I. ..and ’’ 
Sch. II Art. 11 — "Order relating to coni- 
pensation. . . .for acquisition of land for' 
public purpose’’ : -Order’ to be under- 
stood in the sen^e -.i't' is used in ■ Civil P. C. 

— Award of compensation by , arbitrator 
under provisions . of Central Act 60 of 1948 

— Award is not an 'Order . — See Court 
Fees Act (1870), S. 3 

Delhi 44 (C N &)-. 

Pre. — Interpretation of Statutes—^ 

Principles — Provisions of sub-ss. (4)' and 
(9) of S. 145 .and S. 540 — Interpretatioii- 

— Provisions are mutually exclusi^^e . — 
See Criminal P. C. (1898), S. 145 '(4) ;Fir^--- 
Proviso, (9) 

. J.. & K. 21 (C N 6) 

^Pre. — Interpretation of Statutes _ — 

Entries in legislative list — See Industrial 
Disputes Act (1947) S. 2A (as inserted by , 
amendment Act "35 of 1965). >;■ •, -• 

Mad 82-''A (C N 22) 

Preamble — Interpretation Of. Statu- .. 

tes — Mandatory pro-vision — De'termiria- 
tion — See Rajasthan Armed Constabu- 
lary Act (12 of 1950), S. 6 (c) - 

Raj 32 (C N 6), , 
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Civil P. C. (con'td.) - 
- -- S. 2 (2) & (14) — "Order relating to 
compensation. . . .for' acquisition of land 
for public purpose” mentioned in S. .8 of 
Court -Fees Act — 'Order’ to be under- 
stood in the sense it is used in Civil P. C. 
— Award of compensation by .arbitrator 
under provisions of Central Act 60 of 1948 
. — Award is not an 'Order’ — AIR 1946 
Cal 524; AIR 1959 Cal. 609 and AIR 1968 
A. P. 348 Diss. — See Court-Fees Act 
(i870); S. 3. - ■ Delhi 44 (C N 8) 

S. 2 (2) — Dispute as to apportion- 
ment of compensation — District Court 
referring dispute to Civil Judge (S.- D.) 
under S. 3 (d) — -Since decision of Civil 
Judge (S. D.) does not fall under Part III 
of Act of 1894, it cannot be called award 
and hence is not appealable under S. 54 
— ■ It amounts to decree and is applica- 
ble under S. 96 — See Land Acquisition 

Act. (1894), S. 54 

' . Gui 37 A. (C- N 6) 

^ ^S. 2 (2) ^ — Every award is decree by 

virtue of S. 26 of Land Acquisition Act — • 
See Land Acquisition Act (1894), S. 54 
,Ker 30 A (C N 7)' (FB) 
— S. '9, — ' Order of Collector under , S. 3 
of U. P. Temporary ’ Control of Rent and 
Eviction Act,f3'of 1947) is. final — See 
Houses & Rents U. P. Temporary Con- 
trol of Rent and Eviction Act, (194'7), .Sec- 
;.tion .16: ■ All 125 B (C N 14)' 

• -i<y'B ection 9’ Jurisdiction of Civil 
Courts ■p-f Exclusion by Special Statutes— 

‘• prinffipl^'.'fo'r-detefmination stated 
vLii-'v' - '-.r - ■ • All 125 C (C N 14) 

• — ^ — S! — "W^hen .iurisdictiori of courts, 
'■j’.ejates to general .expressions no -artifi- ’ 

cially technical and narrow interpretation 
should' • be adopted' — See Calcutta City 
Givil' Coui't Act (21 of 1953) Sch.. 1 Cl. 4 
(iv)-. _ ■ Cal 75 (C N 8) 

■ S. ' 9 -L Transaction between Society 

and person other than its member — ^When 
becomes one under -S. 45 — Dispute aris- 
ing but of’ such transaction — Jurisdic- 
tion' of Civil .Court, if barred — See Co- 
operative-Societies — Maharashtra Co-op- 
erative Societies Act (24 of 1961), S. 45 

. Goa .32 (C N 6) 

S. 11 • — Land acquisition appeals — ■ 

Hi.gh Court deciding after hearing parties 

• that’ appeal lay to District Court — Deci- 
sion is binding on parties — See Cml 

• P. C. ’(1908), S. 96 

- • • ■ Ker 30 B (C N 7) (FB) 

Ss.' 11 and 100-101 — Cross suits by 

parties against each other — Disposal by 
common judgment — Appeal preferred in 
one of the suits ■ — Respondent not rais- 
ing plea of res judicata — Held, he could 
hot raise it in second appeal — If the plea 
had been raised earlier, appeal in the 
other suit also could have been filed 

Mad 76 B (C N 20) 

^Ss. .11, 96 and 100 — Cross suits by 

parties in .respect of same subject-matter 


Civil P. C. (contd.) 

— Disposal by common judgment on evi- 
dence adduced in one suit — Parties con- 
senting to such procedure — ^Parfy aggriev- 
ed appealing against judgment in his suit 
onl.y — Failure to prefer appeal in the 
other suit, held, would not operate as res 
judicata — Object of appeal is to get rid of 
the decision pleaded in bar: (1901) ILR 24 
Mad 350 held, overruled b.y (1906) ILR 
29 Mad 333 (FB). Mad 76 C (C N 20) 

S. 11 and O. 20 R. 18 (2) — Suit for 

partition — Defendants setting up will in- 
their favour which excluded plaintiff 
from inheritance — Preliminary decree 
carving out rights .of parties on basis of 
inheritance — . Subsequently, defendants 
obtaining probate of ■will in their favour 

— Plaintiff’s application for final decree 
-r-Defendant’s' objection to final decree 
could not be allowed Rights of parties 
carved out by preliminary decree could 
not be varied or; modified — Principle of 
constructive res judicata applied 

Orissa 28 A (C N 12) 

S. 11 — Principle of representation 

of estate — Binding nature of decree upr 
on person not impleaded, stated — See 
Civil P. C. (1908), O. 22 R. 4 

■ Orissa • 32 A (C N 14) 

^S. 11 — Parties claiming under par- 
ties in previous suit — Mortgagor and 
'mortgagee — Mortgagee is not bound b.y 
decision against mortgagor in legal pro- 
ceeding instituted after date of mortgage 

Pat 50 B (C N 7) 

S. 21 . — Failure to raise an objection 

to the jurisdiction does not turn the Court 
into a legally constituted one if otherwise 
it does not possess the requisite jurisdic- 
tion — See Evidence Act (1872), S. 115 

J. & K. 19 (C N 5) 
— : — S. 21 — Held, that, as no prejudice 
was caused to appellant by reason of the 
fact that suit was tried at wrong place, 
conclusion of trial Court that it had juris- 
diction to try suit was not assailable. 

Madh Pra 40 A (C N 13) 

S. 26 — . Proceeding instituted by 

reference — Cannot be a suit ivithin 
meaning of Civil P. C.- — See Land 
Acquisition Act (1894), S. 54 

Ker 30 A (C N 7) (F B) 

S. 48 — Provision is applicable to pro- 
ceeding before Tribunal under Madras Act 
(26 of 1948) — See Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
(26 of 1948), S. 67 

Andh Pra 43 D (C N 6) 
S. 96 — Dispute as to apportion- 
ment of compensation — District Court 
referring dispute to Civil Judge (S. D.) 
under S. 3 (d) of Land Acqiusition Act — 
Decision of Civil Judge (S. D.) amounts 
to decree and is applicable under S. 96 — 
See Land Acquisition Act (1894), S. 54 

Guj 37 A (C N 6) 
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Civil P.. C. (contd.) 

S. 96— Proceeding under Land Acqui- 
sition Act ^ Award though deemed to be 
decree, S. 96 is not attracted — See Land 
Acquisition Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 
Ss. 96, 11, O. 41 Rr. 1, 23 — In cer- 
tain land acquisition appeals, after hear- 
ing parties High Court holding that ap- 
peals lay to District Court and ordering 
return of memorandum of appeal — Deci- 
sion is binding on parties — It is im- 
material that the appeals were re-enter- 
tained by High Court after being return- 
ed by the District Court upon presenta- 
tion there in accordance with direction of 
the High Court — Land Acquisition Act 
<1894), S. 54 -■ 

, Ker 30 B (C N 7) (FB) 
— — S. 96 Cross suits by parties in res- 
pect of same subject matter — Disposal 
by common -judgment on evidence adduc- 
ed in one suit — Parties consenting to 
such procedure — Party aggrieved, ap- 
pealing against judgment in his suit only 

— Failure to prefer appeal in the other 
suit, "held, would not operate as res judi- 
cata— See -Civil, P. C. (1908), S. 11. - 

Mad 76 C (C N ' 20) 

'■ ’ _S s. ■ 100-101 — Cross suits by parties 
against each other — Disposal by common 
judgment — Appeal preferred -in one of 
the suits — Respondent not raising plea 
of res judicata — Held, .he could not raise 
it in second appeal — If the plea had 
been raised earlier, appeal .in’ the other 
suit also could have been filed — See 
Civil P. C. (1908), S. 11. 

Mad 76 B (C N 20) 

S. 100 — Cross suits by parties in 

respect of same subject matter — Dis- 
posal by common judgment on e’vidence 
adduced in one suit — Parties consenting 
to such procedure — Party aggrieved ap- 
pealing against judgment in his suit only 

— Failure to prefer appeal in the other 
suit, held, would not operate as res judi- 
cata — See Civil P. C. (1908), S. 11 

Mad 76 C (C N 20) 

S. 100 — Question as to when there 

was partition among four brothers is 
entirely one of fact — Finding given by 
Addl. Sub- Judge cannot be interfered \yith 
in second appeal Pat 50 C (C N 7) 

— -Ss. 100-101 — Question whether de- 
fendant held premises as a licensee — ■ 
Question not tried or raised in Courts 
below — Held question being essentially 
one of fact could not be allowed for first 
time in second appeal 

Raj 17 D (C N 3) 

S. 107 Mortgage suit — Interest 

pendente _ lite — Court -proceeding on 
'wrong principle in exercising discretion — 
Appellate Court would set aside the order 

— See Civil P. C. (1908), O. 34 R. 11 

' ' Madh Pra 34 (C N 10)' 
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• S. 109 — Judgment — Award of Motor 

Accidents Claims Tribunal — Appeal 
against — Decision of single judge is 
judgment — Nature of jurisdiction of 
Claims' Tribunal and of High Court ex- 
plained — See Letters Patent (Cal) Cl. 10 

Delhi 37 (C N 7) (FB) 

S. 109 — See Constitution- "of- India 

Art. 133 

S. 110 — See Constitution of -India, 

Art. 133. ' 

S. 110 — r Judgment — Award of Motor 

Accidents Claims Tribunal — Appeal 
against — Decision of single judge is judg- 
ment — Nature of jurisdiction of Claims 
Tribunal and of High Court explained—- 
See Letters Patent (Cal) Cl. 10 

Delhi 37 (C N 7) (FB) 

S. 114 — Provision is apphcabie to 

proceedings before Tribunal under Madras 
Act . 26 of 1948 — See Madras Estates 
Abolition and Conversion into Ryotwari 
Act (26 of 1948), S. 67 , ■ ■ . 

• Andh Pra 43 D (C N 6) 

S. 146 — Principle of representation 

of. estate — Binding nature of decree up- 
on "person not impleaded, stated — See 
Civil p; C. (1908), O. 22 R. 4. 

Orissa 32 A (C N 14) 
S. 151 — -Compensation under Mad- 
ras Act (26 of - 1948) paid* to , per- 
sons not entitled . — Tribunal^ 
ing them to. rede'ppsit and - ."order- 
ing rightful' claimant to .rgl^^r same- 

— Petition imder S. .151 to 'affect ‘^hem . 

to redeposit — Limitation ‘ — ; ^e Lirrath- - 
tion Act, (1908), Art. 182 -y.' 

. . "Andh Pra 43 A' (C N-'.G} 

— 151 — ' Petition • under 'S. 151 for 
implementing order passed by Authority 
under Madras Estates Abolition an3-"'Gon-- 
version into Ryotwari Act — ^rA'pplicabi- 
lity of Art. 181 of Limitation Act — See 
Limitation Act (1908), Art.. 181 

. Andh -.Pra 43 C . (C N 6) 

S. 151 — Provision is applicable to 

proceeding before Tribunal imder Madras 
(Act 26 of 1948) — See ’ Madras • Estates 
Abolition* and Conversion into Ryotwari 
Act (26 of 1948), S. 67- - 

Andh Pra. 43 D (C..N 6). 

O. 1 R. 1 — Appointment of Regi^ 

ti-ar of High Court by Chief Justice — . 
Accountant ’ General issuing ' provisional’ 
pay-slip but not in conformity ■OTth 
tenns of appointment — Petition by 
Registrar for release of pay — No' reUef 
sought against Chief Justice — Omission . 
to implead Chief . Justice — No defect 

— See Constitution of India, Art. 226 

' Assam 26 A (C N 4); . 

• O, 1 R. 8 — Application for amend-'-' 

ment of plaint so as- to make suit. a 
representative one must be made' within 
time allowed for institution of suit — •- 
See Chil P. C. (1908), O. 6, R. 17 

Mad 81 (C N 21) . ^ 
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O. 1, R. 9 — Appointment of Regis- 
trar of High Court by Chief Justice — 
Accountant General issuing provisional 
pay-slip but not in conformity with terms 
of appointment — Petition by Registrar 
for release of pay — No relief sought 
against Chief Justice — Omission to 
implead Chief . Justice — No defect — 
See Constitution of India, Art. 226. 

Assam 26 A fC N 4) 


Civil P. C. (contd.) 

“ 14, R. 4 New plea — Variance 

between pleading and proof — Point not 
purely relating to question ' of law— 
Neither raised in pleadings nor put in 
issue specifically — Point should not be 
gone into — Determination by trial Court 
without any objection being raised — 
Appellate Court may determine it on- 
merits — See Civil P. C. (1908), 0. 6, R. 2. 

Raj 36 A (C N 7) 


;; O. 6, R. 2 — Variance between plead- 

ings and proof — Rule that no amount 
of evidence can be looked into upon plea 
that was never made is based mainly on 
principle that no party should be preju- 
diced by change in case introduced by 
this method. 

Madh Pra 40 E (C N 13) 
O. 6. R. 2 — Issue not raised in plead- 
ings — Variance between pleadings and 
proof — See Civil P: C. (1908), O. 14, R. 1. 

■ : Orissa 32 C (C N 14) 

^O. 6, R. 2, O. 14,' R, 4 and O. 41. R. 1 

-T- New plea — Variance between plead- 
ing and .proof — Point not purely relat- 
ing to question of law — Neither raised 
in pleadings nor put in issue specifically 
— ■ Point, should not be gone into — Deter- 
mination by trial court without any objec- 
tion being raised — Appellate court' may 
determine it on merits. 

Raj 36 A (C N 7) 

— 6, R. i7 — ^ Amendment of elec- 
.tjoji ^ petition ■■ seeking to introduce new 
ground' for' .setting ..aside election cannot 
be allowed 'after ejqDi'ry of limitation — 
See Representation of the People Act 
{1951). .S. 90 SC 110 A (C N 26) 

■■rr^O. 6, 'R. 17; O. 1. R. 8 — Application 
for amendment of plaint so as to ' make 
suit a .representative one must be made 
within time allowed for institution of suit. 
1958-2 Mad LJ 540, Not Foil. 

21) 

'. O'. 7, R. 7 — Where alternative case, 

which plaintiff could have made, but did 
not make in plaint, is' admitted by defen- 
dant in written statement, it is permis- 
sible to grant to plaintiff relief on that 
basis. Madh Pra 40 D (C N 13) 

6. 12, R. i — Admission in written 

. statement must be taken as a whole or 
not at all. Madh Pra 40 C (C N 13) 

• ■ — — O. 14, R. 1; O. 6 R. 2 — Issue not 
.raised in pleadings — Variance between 
pleadings and proof — Plaintiff trying to 
make out a case at the trial stage that 
during his minority upon the death of 
his father, though his mother was his 
latural guardian, his uncle-in-law was 
fcictually looking after the properties — 
Case not finding place in his pleadings — 
Omission of such a fact in pleadings dis- 
' credits any evidence to the contrary to 
the pleadings. Orissa 32 C (C N 14) 


O. 20, R. 18 (2) — Preliminary decree 

in partition suit — Subsequent grant of 
probate of will in favour of defendant — 
Plaintiff’s application for final decree — 
Objection by defendant on basis of probate 
— Principle of constructive res judicata 
will apply — See Civil P. C. (1908), S. 11 
Orissa 28 A (C N 12) 


O. 21, R. 1 — Payment of decretal 

amount in Court by mortgagor — Its ap- 
propriation towards interest first and then 
towards principal is normal -rule unless 
the mortgagee was informed that payment 
was towards principal and the mortgagee 
agreed to it. 

SC 161 A (C N 37) 
— ^O. 21, R. 2 — Scope — Suit by firm 


for refund of excess custom duty recover- 
ed by Collector of Customs — Decree 
passed against Union of India — Decretal 
amount paid to Income-tax Authorities fay 
Collector in response to notice under Sec- 
tion 46 (5A), Income-tax Act (1922) — ’ 
Refusal of adjustment of decrees, held, 
illegal — No distinction between volun- 
tary and non-voluntar.v but, legally valid 
payment out of Court — Appeals Nos, 
199 and 200 of 1962, D/- 22-1-1964 (Cal). 
Reversed. Observations in AIR 1937 Cal 
211 and AIR 1935 All 513, Not approved. 

- - • - SC 118 (C N 27) 

6. 22, Rr. 4, 5, Ss. 146, fl — Widow 

— Principle of representation of estate — > 
Binding nature of decree upon person 
not impleaded in action, stated — » Mother 
representing minor son’s estate — Mother 
impleaded in action but not minor *— 
Principle held applied. 

Orissa 32 A (C N 14) 

' O. 22, R. 5 — ^Principle of representa- 

tion of estate' — Binding nature of decree 
upon person not impleaded in action, 
stated — See Civil P. C. (1908). O. 22, 
R. 4. Orissa 32 A (C N 14) 

O. 23, R. 3 — Expression "so far as. 

it relates to the suit” under, and "sub- 
ject matter of previous suit” in S. 17 (2> 
(\a). Registration Act (1908) — Distinc- 
tion — See Registration Act (1908), Sec- 
tion 17 (2) (vi). 

Orissa 22 A (C N 9) 
O. 26, Rr. 10(2), 18 — Notice by Com- 
missioner issued only to two defendant^ 
out of three — Legal consequence would^ 
be not total invalidation of report but 
non-availability of same as evidence. 
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Civil P. C. (contd.) 

under R. 10 (2) as against defendant not 
served with- notice — Defendants served 
with notice could have no objection ' or 
statable case for getting report set aside 
on alleged contravention of R. 18 — 
Report can also be made use of either 
for corroboration or for contradiction of 
oral evidence of Commissioner if he is 
examined as witness Mys 45 (C N 9) 

O. 26. R. 18 — Notice by Commis- 
sioner issued only to two defendants out 
of three — Defendants served with notice 
could have no objection or stable case for 
getting report set aside on alleged con- 
travention of R. 18 — Evidentiary value 
of report — Legal consequence against 
defendant not served with notice — See 
Civil P. C. (1908), O. 26 R. 10 (2) 

Mys 45 (C N 9) 

O. 34, R. 11 and S. 107 — Interest 

pendente lite — Powers of Court — Court 
has discretion whether to allow contrac- 
tual rate of interest or not — Discretion 
is to be exercised judicially — Matters 
to be considered by Court 

Madh Pra 34 (C N 10) 
O. 41, R. i — Land acquisition appeals 

— High Court deciding after hearing 
parties that appeal lay to District Court 

— Decision is binding on parties — See 
Civil P. C. (1908), S. 96 

Ker 30 B (C N 7) (FB) 

O. 41, R. 1 — New plea — Variance 

between pleading and proof — Point not 
purely relating to question. of law — Nei- 
ther raised in pleadings nor put in issue 
specifically — Point should not be gone 
into — Determination by trial Court 
without any gbjgetiop raised — Ap- 

pellate Court may determine it on merits 

— See Civil P. C. (1908), O. 6, R. 2 

1 ■ Raj 36 A (C N 7) 

O. 41, R. 4 — Object — Suit against 

firm through its partners M and R for 
decree for value of goods supplied — R 
denying liability for claim in its entirety 

— M however admitting supply of goods 
and accepting his liability for one-fifth 
of amount claimed — Claim decreed in 
its entirety against M and R and the firm 

— Appeal by R impleading M as second 
respondent — Failure to serve notice of 
appeal cn M — Dismissal of appeal, held, 
not sustainable — First Appeal No. 16 of 
1953, D/- 10-7-1963 (All) Reversed 

SC 108 (C N 25) 
O. 41, R. 23 — Land acquisition ap- 
peals — High Court deciding after hear- 
ing of parties that appeal lay to District 
Court — Decision is binding on parties — 
See Civil P. C. (1908), S. 96 

Ker 30 B (C N 7) (FB) 
Civil Service Reflations 
See under Civil Services. 

CIVIL SERVICES 
•—All India Services Act (61 of 1951) 

S. 3 — Section is not ultra vires the 
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Civil Services — All India Services AcO 
(contd.) 

Constitution and its validity cannot be 
challenged in idew of AIR 1959 SC 512 

SC 150 A (C N 35y 

— ^Assaih and Nagaland High Court Ser- 
vices (Appointment and Conditions ofi 
Service and Conduct) Rules (1967) 

^R. 7(1) — Appointment of Registrar 

of High Court — Order of appointment" 
referring to R. 7(1) though not publishedT- 
at that time — Appointment not invalid' 
on that ground — See Constitution of 
India, Art. 229(1) Assam 26 B (C N 4) 

— Assam Forest Regulations (7 of 1891)') 

S. 3(4) — "Forest Produce” — Defini- 
tion of, is ; not exhaustive — Anything: 
which is usually found in foi'est is -a- 
forest produce — Sand in land at the- 
disposal of Government will be 'forest 
produce’ within the definition 

Assam 32 A (C N 5)' 

— ^Assam High Court Appointment andl 
Conditions of Service Rules (1956) 

Rr. 3 (1) and 11 (1) — FundamentaL 

Rules, R. 19 — Power of Chief Justice- 
under R. 3(1) to grant Registrar initial! 
pay upto Rs. 1180 in fixed scale of Rs. 
850-50-1000-60-1300 EB-50-1500 — Pay- 

Scale revised by Government and fixed at- 
Rs. 1200-60-1380 EB-60-1500 — Effect,.-^- 
Rule 3(1) must be adapted accordingly; 
Power of Chief Justice. to grant initijal pay;, 
upto Rupees 1180/- under R. 3(1) must be- 
read as substituted by figure’ Rs. 1500 

Assam 26 E (C N 4)’ 

R. 3(1) — Power given to Chief 

Justice under the Rule cannot be said to- 
be delegated to him by Governor — : See:. 
Constitution of India, Art. 229 

Assam 26 F . (C N 4; 

R. 3(1) — Power of Chief Justice to 

fix higher initial salary of High Court 
employees — Not restricted by R. 60-A of 
Assam Pension Manual — See Civil Ser- 
vices — Assam Pension Manual, R. 60-A 
Assam 26 G (C N 4>. 
R. 7(1) — Applicability — Rule equal- 
ly applies to retired person appointed as 
Registrar of High Court • 

Assam 26 H (C " N 4) ' 

R. 11(1) — Power of Chief Justice to- ' 

grant Registrar initial pay of Rs. 1180 in ' 
fixed scale of Rs. 850-50-1000-60-1300 EB- •: 
50-1500 — Revision of pay-scale at Rs., 
1200-60-1500 — Power of Chief Justice- 
to grant initial pay upto Rs. 1180 must be 
read as substituted by figure Rs. 1500 — 
See Civil Services — Assam High Court 
Appointment and Conditions of Service.- 
Rules (1956), R. 3(1) Assam 26 E (C N-4) - 

—Assam Pension Manual - 

— ^R. 60-A — Does not restrict power offr 
Chief Justice to fix higher initial salary/ - 
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•Civil Services. — Assam -Pension Manual 
(contd.) 

in -pay-scale of High Court employee 

Assam 26 G (C N 4) 

R. 142 — Appointment of retired per-, 

son to post of Registrar of High Court 
without referring to R. 142 — Validity — 
*3ee Constitution of India, Art. 229 ■ 

• • ■ • Assam 26- C (C N 4) 

— Bombay Civil Services Rules (1959) 

^ R. 161(1) (c) (2) (ii) (1) — Public Ser- 

vant governed by R. 3 (1) of Saurashtra 
Covenanting State Services (Superarinua- 
'tion Age) Rules (1955) — His compulsory re- 
tirement under Bombay Rules before at- 
taining age of 55 years, .after state re- 
organisation — Not valid — Spl. C. A. 
■827 of 1961 D/- 5/11 July 1963' (Guj) 

Reversed — See Civil Services — Sau- 
•rashtra Co-venanting State Services 
(Superannuation Age) Rules (1955), R. 3(i)' 

SC 143 (C N 33) 

— Civil Service Regulations 


Civil Services (contd.) 

— Indian Forest Service (Recruitment) 

Rules (1966) 

R. 3 — Selection of candidates to 

Indian Forest Service — One member of 
Selection ' Board was himself a candidate 
for selection — Selection list prepared by 
such Board is vitiated — See Constitution 
of India, Art. 226 SC 150 D (C N 35) 

— ^IMadhya Pradesh Government Servants 
(Temporary and Quasi-Permanent Ser- 
- vice) Rules 1960 

^R. 12 — Not violative of Articles 14 

and 16 of Constitution 

SC 158 B (C N 36) 

R. 12 — Temporary Civil Judge — 

Services are subject to relevant rules and 
can be terminated on one month’s notice 
under Rule 12 — It is immaterial that 
the advertisement inviting applications for 
temporary posts of civil Judges did not 
specificaliy mention that their services 
could be so terminated 

SC 158 C (C N 36) 


Regns. ,,189, - 420 Employee, not 

■complying with order of . -joining : trans- 
feree post' and his' application for grant 
of leave refused — Held, no'. 'question of 
•granting any ■ pension to him ai-ise as he 
■never resumed duty after break in sef-vice 
■ Pun.i 75 C (C N 12) 

Regn. 420 -r Employee not complying 

,^with order of joining transferee post and 
- hisMpjilicatiori for grant of leave refus- 
• e'J;^''-Held, ho,', question of granting any 
nehsiq'n to. him' arise as he never resumed 
■duty after break in service — See Civil 
Services — Civil Ser-vice Regulations, 
Regn. 189 Punj-75 C (C N 12) 

— Fundamental Rules 

R. 19 — Power of Chief Justice to 

grant Registrar initial pay of Rs! 1180 in 
■fixed scale .of Rs. 850-50-1000-60-1300 EB- 
50-1500. — -Revision ' of pay-scale at Rs. 
1200-60-1500 Power of Chief Justice to' 
grant initial pay. upto' Rs. 1180 must be 
read as substituted by figure of Rs. 1500 
— S,ee Ci-vil Ser-vices — ^Assam ' High Court 
Appointment and Conditions of Service 
-Rules (1956), R. 3 (!)■ 

Assam 26 E (C N 4) 

— ^Indian Forest Service (Initial Recruit- 
ment) Regulations (1966) 

;^Regn. 3 — Selection of candidates to 

, Indian Forest Service — One member of 
Selection Board was himself a candidate 
for selection — Selection list prepared by 
such Board is vitiated — See Constitu- 
tion of India, 'Art. 226 ' 

SC 150 D (C N 35) 

Regn. 5 — "Selection of candidates to 

Indian Forest Service — One member of 
Selection Board was himself a candidate 
for selection — Selection list prepared by 
;■ such Board is vitiated — See Constitu- 
■- ‘.tion of India, Art. 226 

SC 150 D (C N 35) 


— ^R. 12 — Termination- of seiwices of 
temporary Civil Judge by State Govern- 
' ment upon recommendation of, High Court 
is valid • — See Constitution of India, 
Art. 235 SC 158 H (C N 36) 

-^Qrissa Ministerial Services (Method of 
Recruitment and Conditions of Service 
•in -the District Office and Offices of 
' ' Head of District) Rules 1963 

— R. 21(l)(d) — Promotion' to_ post of 
senior Head Assistant — Requirements 
under ' rule — It is not necessary that one 
should have , worked as Junior Head Assis- 
tant in such post — One who has been 
granted pro forma promotion is also en- 
titled to consideration for promotion as 
senior Head Assistant' — See Constitution 
of India, Art. 311 Orissa 19 (C N 8) 

— Punjab Police Rules (1934) 

Chapter XVI, R. 16.1(2) — Expres- 
sions "District Superintendent of Police” 
in Police Act and "Superintendent of 
Police” in Rules — Both refer to same 
authority — No incongruity between Act 
and Rules — Superintendent of Police 
though not designated as District S. P- 
can dismiss a Sub-Inspector working 
under him — LPA No. 36-D of 1963, D/- 
11-4-1963 (Punj) Reversed — See Police 
Act (1861), S. 7 SC 122 A (C N 28) 

Chapter XVI, R. 16.24 (1) — D.y. S. P. 

re-employed in same capacity from date 
of his retirement — During re-employ- 
ment he continues to be 'Police Officer’ 
within meaning of Rule 16.24(1) — De- 
partmental enquir.y of Sub-Inspector con- 
ducted by him during re-employment — 
Rule 16.24 (1) is not contravened. L. P. A. 
No. 36-D of 1963, D/- 11-4-1963 (Puni). 
Reversed SC 122 B (C N 28) 

— Saurashtra Covenanting Slate Services 
(Superannuation Age) Rules (1955) 

R. 3(i) — Bombay Civil Service Rules 

(1959), Rule 161(c)(2)(ii) (1) — Public ser- 
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Civil Services — Saurashtra Covenanting 
State Services (Superannuation Age) 
Rules (contd.) 

vant governed by Saurashtra Rules (1955) 
— His compulsory retirement under Bom- 
bay Rules before attaining age of 55 
ivears, after States re-organisation — Not 
valid — Spl. Civil Appln. No. 827 of 1961, 
D/- 11-7-1963 (Guj), Reversed — Such re- 
tirement amounts to removal — Article 
311(2) appHes SC 143 (C N 33) 

— ^Travancore Service Regulations 

Whether provisions of the Regulation 

are only in the nature of executive direc- 
tions (Quaere) 

Ker 27 B (C N 6) (FB) 


Companies Act (1 of 1956) 

S. 34(2) — Corporation incorporated 

under Companies Act — When an agent 
of the State — r Undertaking carried’ by 
Heavy Engineering Corporation ' Ltd. 
though controlled wholly or partially by' 
Government department not an industry 
carried oh under , the authority of Central 
Government — -See Industrial Disputes 
Act (1947), S. 2(a) SC 82 B (C N 19) 

Ss. 34(2), 617 — Company incorporat- 
ed under -the Act — Is an entity di^inct 
from ’ its - share-holders - Shares owned 
by. President of India and so.me officials' -r- 
Does not make the compan.y an agent of 
Central Government , 

SC 82 b (C N 19) 

S. _84 ■ — Share -certificate — Ho%v far 

conclusive — Nominal or face value of 
shares issued is not conclusive — Com- 
pany is not estopped under^any provision 
of law from showing- that consideration 
for issue of shares had failed or that the 
transaction of particular shares had be- 
come illusory or inoperative under cer- 
tain circumstances 

Raj 36 F (C N 7) 
— ; — S. 518 — Power under — Power is 
wide but is to be exercised when just 
and beneficial All 108 D (C N 10) 

S. 617 — Company incorporated under 

the Act — Is an entity distinct from its 
share holders — Shares owned by Presi- 
dent of India and some officials — Does 
not make the company an agent of Cen- 
tral Government — See Companies Act 
(1956), S. 34(2) SC 82 D (C N 19) 

Constitution of India 

^Pre. — Constitutionality of Act , — 

Rules of construction indicated 

SC 129 D (C N 30) 
-—Art. 13 (2) — Rule 126 (p) (2) read 
with R. 126 (p) (4), Defence of India (Part 
XII-A Gold Control) Rules (1962) is not 
repugnant to Art. 13 (2) — See Defence 
•of India (Part XII-A Gold Control) Rules 
'(1962), R. 126(p) (4) read with i26(p) (2) 
Andh-Pra 47 D (C N 7) 

Art. 13 (3) (a) — Law, meaning of — 

Law^ must follow customary.-forms of law 
making and rnust be expressed as a bind- 


Constitution of India (contd.) . 
ing rule of conduct — Agreement be- 
tween two parties one of which Is sove- 
reign ruler must be distinguished from 
law made by- latter — Document erddenc- 
ing license to carry motor transport busi- 
ness -wdth monopoly rights executed in 
favour of company on behalf of. forrner 
ruler. of Bundi State and signed by' him 
— Held document was only an agreement 
and not law made by the ruler... 

Raj 36 E (C N 7) 
^Art. 14 — Madhya Pradesh Govern- 
ment Servants (Temporary and Quasi- 
Permanent Service) Rules. (1960), Rule 12 
is not violative of Art. 14 — See Chdl 
Sermces — Madhya Pradesh Govern- 
ment Servants (Temporari’’ and Quasi- 
Permanent Serwce) Rules 1960, R. 12 

- :SC 158 B (C N 36) 

Art. 14 T- S. 6 of Madras.-Act 12 of 

1966 does not violate Art. 14 — See Mad- 
ras Urban Land Tax Act (12 of 1966). S. 6 

SC 169 C (C N 39) 
-rr-Art. 14 — S. 46,-Cls. (a) , to (h) A. P. 

' Charitable .and Hindu Religious Institu- 
. tions and. Endowments Act ' is not 

. violative of . Art . 14 . of Consti- ■ 

tution — See Andhra Pradesh -Charitable 
and,. -Hindu Religious Institutions and En-- 
dounnents Act (17 of 1966), S. -46."Cls. (a) 
to (h) SC 181 A (C N 40) 

, — ^Art. -14 — Rule 126 (p) (2) of Defence ’ 
of India (Part XII-A Gold Control) Rules^' 
(1962) is not discriminatory and dbes'-/jriDt' ' 
offend Art. 14 See Defence of In'dia;.' 
(Part XII-A Gold Control) Rules- (1962), 
Rule 126 (p) (2) . 

Andh Pra 47 E (C N' 7-)' 

Arts. 14 and 16 — Appointment — 

Discretionary .orders by the Executive — 
Extraneous or improper matters — Con- 
sideration of — Discretion must be held 
exercised beyond authority 

-■ Mad 63'C (C N 19) 

, Art. 14 — Combined effect of provi- 

sions of Arts. 14 and 16 is that- employees 
under Government are entitled to equal- 
ity of treatment both at .time of recruit- 
ment and at all material stages , during 
continuance of their service — -See Con- 
stitution of Incfia, Art. 311 

Orissa 19 (C.N 8) 

^Art. 14 — S. 79 (iv), Punjab Sikh 

Gurdwaras Act, is wolative of Art. 14 • — . 
See Punjab Sikh Gurdwaras Act (8 of 
1925), S. 79 (iv) 

Punj 40 A (C. N 8) (FB) 

^Arts. 15 and 226 — Tenders ’ in-vited 

for working Sand Mahal' — Settlement 
by Conservator of Forest -^vith the highest 
bidder — Government setting aside that 
settlement and making settlement v/ith 
another person on ground that he belongs 
to Scheduled tribes — Such person not 
submitting requisite certificate- to sup-: 
port Ws claim of belonging to Scheduled- 
tribes — ^ No other enough material tq^ 
show that he belongs to Scheduled tribek 
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— Discrimination in favour of such per- 
son will be arbitrary and capricious and 
in violation of Art. 15 — Settlement by 
Govt, with such person liable to be struck 
down Assam 32 B (C N 5) 

^Art. 16 — Madhya Pradesh Govern- 
ment Servants (Temporary and Quasi- 
Permanent Service) Rules (1960), R. 12 
is not violative of Art. 16 — See Civil 
Services — Madhya Pradesh Government 
Servants (Temporary and Quasi-Perma- 
nent Service) Rules 1960, R. 12 

SC 158 B (C N 36) 
Art. 16 — Appointment — Discre- 
tionary orders by the Executive — Extra- 
neous or improper matters . — Considera- 
tion of — Discretion must be held exer- 
cised beyond authority — See- Constitu- 
tion of India, Art. 14 

Mad 63 C (C N 19) 

Art. 16 — Equality of opportunity in 

the matter of promotion — Principles ■ — 
Non-consideration for promotion — Breach 
of guarantee conferred under Art. 16 — 
See Constitution" of India, Art. 311 

Orissa 19 (C N 8) 

Art. 19 — Maharashtra- Act 45 of 

1961 and Hyderabad Act 21 of 1950 to- 
gether with Hyderabad Act 3 of 1954 do 
not contravene Art. 19 — See Tenancy 
Laws — Hyderabad Tenancy and Agri- 
cultural Lands (Re-enactment, Validation 
. and .iurther; amendment) Act. (Maharash- 
'ira'Act 45 of 1961), S. -2 

SC 126 A (C N 29) 

Art. 19 — Act infringing rights under 

Clause (1) — Act is invalid unless it is 
protected by Clauses (2) to (6) — Burden 
of proof lies" bh those' who seek its pro- 
tection ‘ SC - 129 C (C N 30) 

Art. 19(1) — S. 6 of. Madras Urban 

L&nd Tax Act (12 of 1966) does not viol- 
ate Art. 19(1) — See Madras Urban Land 
Tax Act (12 of 196.6), S. 6 

, SC 169 C (C N 39) 

^Art.' 19 (1) (f), (g), (5) and (6) — Law 

creating State monopoly in trade of 
tendu leaves and imposing restrictions on 
transport by requiring permit from pri- 
vate purchasers — Infringes Art. 19 (1) 
(f) and (g) and has to satisfy tests of 
reasonableness in Cl. (5) and first part of 
Cl. (6) — Cancellation of concession is 
not a restriction — See Madhya Pradesh 
Tendu Patta (Vyapar Viniyaman) (Adhi- 
niyam) ’ (29 of 1964), S. 5 

SC 129 B (C N 30) 

^Art. 19 (1) (f) — Imposition of tax on 

capital value of Urban Lands — Rates of 
tax when unreasonable or confiscatory 
— Retrospective operation of taxing sta- 
tute — When confiscatory — See Madras 
Urban Land Tax Act (12 of 1966), S. 5 
SC 169 D (C N 39) 

^Art. 19 (1) (f) — S. 46, Cls. (a)" to (h), 

.A. P. Charitable and Hindu Religious 
'Institutions and Endo-wments Act is not 
violative .of Art. 19(1) (f) of Constitution 
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— See Andhra Pradesh Charitable and 

Hindu Religious Institutions and Endow- 
ments Act (17 of 1966). S. 46, Cls. (a) to 
(h) SC 181 A (C N 40) 

^Art. 19 (1) (g) — Madhya Pradesh 

Municipal Corporation Act (23 of 1956), 
Section 430 — Right to carry on trade in 
slaughtering bulls and bullocks — Re- 
striction on — Bye-laws of Municipality 
regulating such trade — Notification of 
Governor cancelling bye-laws having 
effect of prohibiting trade — Notification 
is violative of Article 19 (1) (g) 

SC 93 (C N 21) 

^Art. 20(2) — Imposition of penalty, 

besides confiscation of gold on a person 
by customs authority — Neither confisca- 
tion nor infliction of penalty amounts to 
prosecution contemplated in Art. 20 (2) — 
Prosecution of such person under S. 135 
of Customs Act (1962) and Rule 126 (p) 
(2) — Art. 20 (2) not attracted — See 
Defence of India (Part XII-A Gold Con- 
trol) Rules (1962), R. 126-L (16) (aa) 

Andh Pra 47 F (C N 7) 
Art. 20 (3) — Court directing a per- 
son to- give his specimen signature and 
hand-writing — Does not amount to testi- 
monial compulsion offending Art. 20 (3) 

— (Point conceded in view of AIR 1961 

SC 1808) Mad 85 B (C N 23) 

Arts. 21, 22. 352 (1). 359 (1) — De- 
fence of India (Part XII-A Gold Control) 
Rules (1962), R. 126-P (2) and (4) — Per- 
son charged with offence under R. 126-P 
(2) — Cannot take recourse to Court 
during period of emergency,- even if his 
rights under Article 21 are infringed 

Andh Pra 47 C (C N 7) 
Art. 22 — Person charged with of- 
fence under Rule 126 (p) (2) of Defence 
of India (Part XII-A Gold Control) Rules 
(1962) — Cannot take recourse to Court 
during ' period of emergency, even if his 
rights under Art. 21 are infringed — See 
Constitution of India, Art. 21 

Andh Pra 47 C (C N 7) 

^Art. 22 (4), (5) and (7) — Preventive 

Detention Act (1950), Ss. 7, 8, 9 and 13 — 
Right of detenu to make representation 
against detention order — He has dual 
right to have representation considered 
by Government and also by Advisor.y 
Board — Representation to Government 
made after case is referred to Advisory 
Board _ — Government not relieved of 
obligation to consider representation 

SC 97 (C N 22) 

^Art. 25 — S. 46 of Andhra Pradesh 

Charitable and Hindu Religious Institu- 
tions and Endowments Act (17 of 1966), 
is not violative of Art. 25 of Constitution 

— See Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endow- 
ments Act (17 of 1966). S. 46 

SC 181 C (C N 40) 

^Art. 26 — Ss. 46 and 47 of Andhra 

Pradesh Charitable and Hindu Religious 
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Institutions and Endowments Act (17 of 
igeO), are not violative of Ai’t. 26 — See 
Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act ‘(17 of 1966), S. 46 

SC 181 B (C N 40) 


^Art. 31 • — Maharashtra Act 45- of 

1961 and Hyderabad Act 21 of 1950 to- 
gether with Hyderabad Act 3 of 1954 do 
not contravene Art. 31 — See Tenancy 
Laws — Hyderabad Tenancy and Agri- 
cultural Lands (Re-enactment, Valida- 
tion and further amendment) Act (Maha- 
rashtra Act 45 of 1961), S. 2 

SC 126 A (C N 29) 
Arts. 31 (3), 111 — Assent of Presi- 
dent to Amending Act — Assent to parent . 
Act, even if not accorded earlier, must 
be taken to have been granted when 
Amending Act was assented to. (Obiter). 
AIR 1961 Andh Pra 523, Overruled. 

SC 126 B (C N 29) 


Art. 31 (5) and (6) — Provision in a 

Pre-Constitution Act void ab initio is not 
"existing law" — Provision does not 
attract Art. 31(5) or 31-A, inclusion o'f 
the Act (Resettlement of Displaced Per- 
sons (Land Acquisition) Act, 1948) in 
Sch. IX of Constitution notwithstanding. 
(Resettlement of Displaced Persons (Land 
Acquisition) Act (1948), S. 7(1) (e) pro- 
visos — Provisos ultra vires S. 299(2) of 
the Government of India Act, 1935 — 
Hence ignored — Provisos not 'existing 
law’ under Art. 366 (10) of Constitution) 
— See Constitution of India, Art. 366(10) 

Delhi 44 B (C N 8) 
Art. 31-A — Provision in a Pre-Con- 
stitution Act void ab initio is not 'existing 
law’ — Provision does not attract Art. 31 
(5) or 31-A, inclusion of the Act (Re- 
settlement of Displaced Persons (Land 
Acquisition) Act, 1948) in Sch, IX of Con- 
stitution notwithstanding, (Resettlement 
of Displaced Persons (Land Acquisition) 
Act (1948), S. 7(l)(e) provisos — Provisos 
ultra vires S. 299(2) of the Government 
of India Act, 1935 — Hence ignored — 
Provisos not 'existing law’ under Art. 366 
(10) of Constitution) — See Constitution 
of India, Art. 366 (10) 

Delhi 44 B (C N 8) 


Art. 31-B — When the parent Act 

(Hyderabad Act (21 of 1950) ) was pro- 
tected, the Amending Act (Hyderabad 
Act (3 of 1954) ) ■ would be covered by 
same protection — See Tenancy Laws — 
Hyderabad Tenancy and Agricultural 
Lands (Re-enactment, Validation and 
further Amendment) Act (Maharashtra 
Act 45 of 1961), S. 2 

SC 126 A (C N 29) 


^Art, 31-B — Constitution of India, 

Arts. 366(10), 31(5) & (6), 31-A, 31-B and 
"Sch. IX — Provision in a Pre-Constitu- 
tion Act void ab initio is not 'existing 
law’ — Provision does not attract Art. 31 
<5) or 31-A, inclusion of the Act (Resettle- 
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ment of Displaced Persons (Land Acqui- 
sition) Act, (1948) ) in Sch. IX of Consti- 
tution notwithstanding. (Resettlement of 
Displaced Persons ■ (Land Acquisition) Act 
(1948) h S. 7(l)(e) Provisos — Provisos 
ultra vires S. 299(2) of the Government 
of India Act, 1935 — Hence ignored — 
Provisos not 'existing law’ under Art. 366 
(10) of Constitution); (Government of 
India. Act (1935), S. 299(2)) ~ See Con- 
stitution of India Art. 366(10) 

Delhi 44 B (C N 8) 
— —Art. 39 (c) — Directive principles 
under — Applies both to Parliament and 
State Legislature — See Madras Urban 
Land Tax Act (12 of 1966), S. 1 

SC 169 A. (C N 39) 

^Art. Ill — Assent of President to 

Amending Act — Assent to parent Act, 
even if not accorded earlier, must be 
taken to have granted when Amending 
Act was assented to — See Constitution 
of India. Art. 31(3) SC 126 B (C N 29) 

^Art.' 132 — Certificate of fitness ■ — 

Not to be granted as a mere formality — 
Case must involve substantial question 
of law as to interpretation of Constitu- 
tion — Erroneous application of well 
settled principles regarding construction 
of Art. 311 to facts of a case does not 
raise such question Goa 23 A (C N 4). 

Art. 133 — Certificate of fitness- f or ^ 

appeal — Issue of — Applicant only ; a' 
lessee and not owner of the laiids sought 
to be acquired — No indication that value 
of the lease-hold rights was Rs. 20,000 — 
Applicant although alleging that he had 
erected building and Saw Mill on land 
worth rupees one lakh, they were not 
subject-matter of litigation — No ques- 
tion of either public or private import- 
ance also involved — Certificate held 
could not be issued 

Puni 66 (C N 10) (FB) 

Arts. 133(1) (a), (b), (c) and 226 — 

Cl. (c) of Art. 133(1) is wider in scope 
than Cls. (a) and (b) — Judgment or final 
order of High Court in proceedings under 
Art. 226 is open to appeal under Cl. (c) 
as proceeding is of civil nature — Discre- 
tion to grant certificate to be exercised 
judicially and not arbitrarily — It is in- 
tended^ to cover special cases which raise 
questions of considerable public or pri- 
vate importance Goa 23 B (C N 4) 

^Art. 133 (1) (c) — Certificate of fit- 
ness — Question of considerable public 
or private importance — Meaning of 

Goa 23 C (C N 4) 

^Arts. 133(l)(c) and 226 — Certificate 

of fitness — Termination of service of 
temporary civil servant in terms of R. 5 
(1). Central Civil Services (Temporary 
Services) Rules (1965) without assigning 
any reasons though it was preceded by 
enquiry into his negligence — High Court 
quashing order of termination under 



■ 14 SUBJECT index;.. 

Constitution of India ' (contd.) ' 

Art. 226' ori ground that ' termination 
order was by way of punishment in view 
of allegations of negligence against civil 
servant contained in counter-affidavit of 
Government in writ petition — Civil ser- 
vant submitting his resignation thereafter 

— Held question involved was no longer 
a live' question and was merely an acade- 
mic question not likely to affect similar 
cases' — Certificate refused 

Goa 23 D (C N 4) 

Art.' 136 — ' Concurrent findings of 

fact based on proper • consideration of 
entire evidence — No interference by 
Supreme Court — Finding by -two lower 
courts that, petitioner’s case about respon- 
dent’s impotency could not be believed 
and that respondent’s evidence that she 
had always been ready - and willing to 
allow her husband to consummate marri- 
age should be believed — Supreme Court 
refused to interfere and annul the marri- 
age under Section 12 (1) (a) Hindu Marri- 
age Act — AIR 1958 SC 441, (1924) AC 
349 and (1912) P 173, Disting. ,.' 

SC 137 B (C N 31^) 
^- . ---A'rt. 136 — -Concurrent finding of two 
/courts below ^ that there is deceptive simi- 
' larity between two trade marks — Find- 
ing is binding in appeal under Art. 136 - 7 - 
See Trade and Merchandise Marks Act. 

. (1958), S. '1'2(1) SC 146 B (C N 34) 

: — :Art. 136 — New point — Contention 
‘"that Rule -12 of M. P. Government Ser- 
vants (Temporary and Quasi-Permanent 
Service) Rules 1960 being framed without 
consulting State Public Service Commis- 
sion and High Court was unconstitutional 
' — Contention raising mixed questions of 
law and fact — Not raised- in High Court 
— Not. allowed to be raised for first time 
in Supreme Court SC 158 A (C N 36) 
-^-^Art. 136 ■— -New point — Question 
-that -services of temporar.y Ci-vil Judge 
could not- be terminated on one month’s 
. -notice as his confirmation was 'recom- 
mended.. by High .Court after expiry of 
probationary period held could not be 
allowed to be raised for first time in 

- appeal before Supreme Court 

. ■ . SC 158 D (C N 36) 

■ . - -Art. 136 — Plea of limitation — Plea 
.not raised ■ either before Labour Court or 
even in special leave application beforp 
Supreme Court — Plea allowed as no 
fresh facts had to be investigated and as 
matter could be dealt with as pure ques- 
, tion of law. SC 19G A (C N 43) 

Art. ’136 — Findings of fact — Supreme 

Court in exercise of its discretion will not 
normally enter upon pleas on questions 
of fact or interfere with findings of facts 
recorded in iudgment or decision under 
appeal SC 196 C (C N 43) 

— r-Art. 136 — Mixed question of law 
and fact — Question as to what was status 
of appellants on facts found by Labour 
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Court and whether they were entitled to 
supervisory special allowance — Question 
is not purely one of fact — Status has to 
be inferred as a matter of law from the 
facts fo.und — Question whether infer- 
ence has been correctly drawn by the 
Labour Court can be considered by the 
Supreme Court SC 196 D (C N 43) 

^Arf. 136 — Judgment — Award of 

Motor Accidents Claims Tribunal — Ap- 
peal against — Decision of single Judge 
is .iudgment — Nature of jurisdiction of 
claims ' tribunal and of High Court ex- 
plained — See Letters Patent (Cal) Cl. 10 
Delhi 37 (C N 7) (FB) 
-- — ^Art. 136 — Tenant fulfilling condi- 
tions under S. 13-A (d), Rajasthan Act 
(17 of 1950) — Tenant applying for leave 
to appeal to Division Bench and also for 
special leave to appeal to Supreme Court 
-r- He is ' yet entitled to apply under 
S. 13-A (d) — See Houses and Rents — 
Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) (as ■ amended 
by Act 12 of 1965), S.- 13-A 

Raj 26 (C N 5) 

Art. 226 ■ — Administrative or quasi- 

judicial power — Matters to be consider- 
ed in determining — Diwding line be- 
tween two powers has become thin 

SC 150 B (C N 35) 

^Art. 226 — Natural Justice . — Rules 

of — Scope and object of — Applicability 
to administrative inquiry — Change in 
concept of natural justice in recent years 
indicated — Since aim of both quasi-judi- 
cial as well as , administrative inquiries is 
to arrive at a just decision these rules 
should apply to both — What particular 
rule ■will apply in a given case will depend 
upon various factors 

SC 150 C (C N 35) 

Art. 226 — Administrative authority. 

like a Selection Board — Violation of 
rules of- natural justice — Bias — Selec- 
tion made by Board one of members of 
which is a candidate, is ■vitiated — Special 
Selection Board constituted under Regu- 
lation 3 of Indian Forest Service (Initial 
Recruitment) Regulations (1966) framed 
under Rule 3 of Indian Forest Service 
(Recruitment) Rules (1966) — One mem- 
ber of Board was himself a candidate for 
selection — Though he had not taken 
part in deliberations of Board at time of 
his own selection he had taken part 
throughout while making selections of 
other candidates including his rival can- 
didates — Conflict between interest and 
duty of such member — Reasonable 
likelihood of bias — Selection list pre- 
pared by such Board under Regulation 5 
is -vitiated and the final recommendations 
made by U. P. S. C. on its basis must also 
be vitiated SC 150 D (C N 35) 

^Arts. 226 and 311 — Termination of 

services of temporar.y Civil Judge — Order 
neither involving any element of punish- 
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ment nor depriving him of any vested 
right to any.ofiBce — No question of fol- 
lowing principles of natural justice arises 

SC 158 G (C N 36) 

^Art. 226 — Quasi-judicial procedure 

— Procedure before Commissioner 
acting under S. 46 of A. P. Charitable 
and Hindu Religious Institutions and 
Endovmients Act, 1966, is quasi-judicial 

— See Andhra Pradesh Charitable and 

Hindu Religious Institutions and Endow- 
ments Act (17 of 1966), S. 46, Cls. (a) to 
(h) SC 181 A (C N 40) 

Art. 226 — Appointment of Registrar 

of High Court by Chief Justice — Ac- 
countant General issuing provisional pay- 
slip but not in conformity with the terms 
of appointment on ground that his ap- 
pointment and its terms were invalid — 
Petition by Registrar for release of pay 
— No relief sought against Chief Justice 

— Chief Justice not being necessary party 
omission to implead him as such does not 
make petition defective 

Assam 26 A (C N 4) 

^Art. 226 — Settlement of tender in 

favour of highest bidder by Chief-Con- 
servator — Government setting ’if aside 
and giving to another person on ground 
that he belongs to Scheduled tribes ■ — 
Absence of any proof thereof — Settle- 
ment by Governmefit struck d6\vn — See 
Constitution of India, Art. 15 

Assam 32 B (C N 5) 

^Art. 226 — SuEBciency of grounds 

for urgency not justiciable — Interference 
for Government’s failure to apply its 
mind is, however, possible — See Land 
Acquisition Act (1894), S. 17 (1) (4) 

Cal 90 N (C N 12) 

Art. 226 — Cl. (c) of Art. 133(1) is 

wider in scope than Cls. (a) and (b) — 
Judgment or ■ final order of High Court 
in proceedings under Art. 226 is open to 
appeal under Cl. (c) as proceeding is of 
civil nature — Discretion to grant certi- 
ficate to be exercised judicially and not 
arbitrarily — It is intended to cover 
special cases which raise questions of 
considerable public or private importance 
— See Constitution of India, Art. 133 (1) 
(a), (b), (c) Goa 23 B (C N 4) 

^Art. 226 — Grant of waste lands — 

Whether the grantee has acquired rights 
in the reserved trees — Whether contract 
was formed between Government . and 
grantee — Can be considered in a suit 
instituted for that purpose — Court exer- 
cising jurisdiction under Art. 226 is not 
proper forum for deciding that matter 

Ker 21 B (C N 5) (FB) 

Art. 226 — Orders of High Court on 

administrative side — Writ jurisdiction - 
can be invoked to question such orders;' 
AIR 1957 Trav. Co, 176, Overruled. AIR 
1952 Pat. 309 (FB), Diss; 

Ker 27 A (C N 6) (FB) 
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Art. 226 — Quo Warranto — Requi- 
sites for the issue of — Office of Public 
Prosecutor is a public office — Import- 
ance of the office stated 

Mad 63 A (C N 19). 
^Art. 226' — Rule prescribing proce- 
dure for appointment of Public Prosecu- 
tor — Rules framed in exercise of power 
under Arts. 227 and 309 of Constitution — 
Contravention fatal to appointment — On 
facts, held, Government had appointed a 
person as public. prosecutor not nominat- 
ed by the Collector — Order of appoint- 
ment .quashed — Mandamus to act upon 
nomination sent by Collector and appoint 
the writ petitioner accordingly refused — 
Government is not botmd to accept nomi- 
nation sent by collector — See High Court 
Rules and Orders Madras High Court 
Criminal Rules of Practice and Circular 
Order, 1958, R. 45 

Mad 63 B (C N 19> 

^Art. 226 — Industrial Disputes Act 

(1947), Ss, 10 (1) (c) and 2-A — Order of- 
reference — Notification mentioning; that 
industrial dispute has arisen between 
"workmen and the Management!’ — But 
it was clear that what the Government 
was considering and what it was refer- 
ring was whether non-emplo.yment of 
.worker S is justified and if not to what 
relief he is entitled — Held it could-- not 
be said that order was vitiated., due to 
misconception by Government that’ : disr.-, 
pute' was collectively between “ workrAeri’ 
and Management — As reference was 
competent after introduction of S. 2-A" 
legality of such a reference could not be; 
questioned Mad 82 C (C N 22)- 

^Art. 226 — Industrial Disputes Act 

(1947), S. 10 (1) (c) — Reference — In; 
notification, report of Labour .Officer re- 
ferred to as conciliation report — ^ Such: 
an error would not vitiate order of re'- 
ference ' * - Mad 82 D ■ (C N. 22) 

^Art.’226 — Equality of opportimity.in- 

the matter of promotion — Ignoring the 
claim vitiates the exercise of jurisdiction- 
by appropriate authority — Writ of 
mandamus can issue — See Constitution- 
of India, Art. 311 Orissa 19 (C N 8) 

^Art. 226 — Order refusing to grant 

pension on extraneous or irrelevant 
grounds' — High Court should normally' 
interfere and set aside order': .AIR 1959- 
All 769, Dissented from 

Punj 75 A (C N 12)- 

Art. 226 — Point not specifically taken 

in writ petition — Point cannot be raised' 
during arguments in writ petition since 
adopting such course would seriously pre- 
judice respondents having no opportunity 
to meet challenge Punj 75 B (C N i2) 

^Art. 226 — Cancellation - of permit 

under Section 60 of Motor Vehicles Act 
— Order is quasi-judicial — Principles of - 
natural justice apply — See Motor Vehi- 
cles Act (1939), S. 60 Raj 48 (C N 8)- 



de ' SUBJECT INDEX. 

<Constitution- o£ India (contd.) 

^Art:. -227 'Judgment ' — Award of 

•J^etpr* Accidents Claims Tribunal — Ap- 
peal against — Decision of single judge is 
judgment — Nature of jurisdiction of 
claims tribunal and of High Court explain- 
-ed — See Letters Patent (Cal.). Cl. 10 

Delhi 37 (C N 7) (FB) 

Art. 227 — Rules prescribing pro- 
cedure for. appointment of Public Pro- 
secutor ■ — Rule framed in exercise 'of 
■power under Arts. 227 & 309 of Constitu- 
tion — Cdhtravention fatal to appoint- 
anent, — See High Court Rules and Orders 
■ — ■ Madras High Court Criminal Rules 
of Practice and Circular .Orders, 1958, 
•R. 45 - ■ Mad 63,B (C N 19) 

— r A rt. 229 — Notification by Chief Jus- 
tice " appointing retired person to post of 
Registrar of High Court without referring 
to Rule 142 of Assam Pension Manual — 
Chief Justice being competent to appoint 
Registrar under Article 229 non-reference 
■to Rule 142 in Notification cannot make 
appointment invalid — There being no 
necessity to refer to Rule 142 or reasons 
■for appointment, ‘notification requires no 
modification. Assam 26 C (C N 4) 

— L-Art. 229 — Appointment of Registrar 
of High Court by Chief Justice — Terms 
of appointment notified and .Registrar ac- 
.cepting them 'by' joining post'’ — ’ Formal 
contract between Chief Justice and Regis- 
trar as to terms of , appointment • is ■ not 
necessary •' • .• ' Assam 26 D (C N 4) 

^Arts. 229 ■ and 245 — Assam High 

Court ■ Appointment and Conditions of 
Service Rules (1956), Rule 3 (1) — Power 
of Chief Justice to fix higher pay-scale of 
High Court employees under the rule — 
Rule having • approval of Governor — 
Nothing provided in Art. 229 that Gov- 
ernor should lay down by pay-scale of em- 
ployees of High Court — Power given to 
Chief Justice under the Rule cannot be 
said to be delegated to him by Governor 
Assam 26 F (C N 4) 

^Art. 229 (1) — Assam and Nagaland 

High Court Services (Appointment and 
Conditions of Service and Conduct) Rules, 
(1967), R. 7 . (1) — Appointment of Re- 
gistrar of High Court by Notification issued 
by Chief Justice under power given under 
Art. 229 — Order of appointment referring 
to 'Rule 7 (1) of (1967) Rules, although 
they were not published at time of ap- 
pointment — Reference to Rule 7 (1) held 
to be redundant — Chief Justice having 
power to appoint Registrar, wrong refer- 
ence to R. 7 (1) in Notification cannot make 
It invalid Assam 26 B (C N 4) 

Arts. 235 and 311 — M. P. Govern- 
ment Servants (Temporary and Quasi- 
Permanent Service) Rules, 1960, Rule 12 
— Termination of services of temporary 
Civil Judge by State Government upon 
secommendation of High Court is valid 
SC 158 H (C N 36) 
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• ^Art. 245 — Section 3 of All India 

Services Act. (1951) is not ultra vires the 
constitution ^ — See Civil Services — All 
India Services Act (1951), S. 3 

SC .150 A (C N 35) 
^Art. 245 — Legislative, entries — In- 
terpretation — Pith and substance rule 

— See Madras Urban Land Tax Act (12 of 

1966), S. 1 SC 169 A (C N 39) 

Art. 245 — Power to determine value 

of urban land under Section 6 — Does not 
constitute excessive delegation of authority 

— See Madras Urban Land Tax Act (12 

of 1966), S. 6 SC 169 C (C N 39) 

^Arts. 245 and 265 — Illegal collection 

of tax under ineffective or invalid Act — 
Retrospective validation of such Act by 
Legislature — When can be done — Pre- 
requisites to be complied, stated 

SG 192 A (C N 42) 

■ ^Art. 245 — Rates imposed and col- 

lected on lands and buildings by Rules 
under Section 73 of Bombay Municipal 
Boroughs Act (18 of 1925) — "Validation 
of b.y State legislature — Competency — 
See 'Municipalities — Gujarat Imposition of 
Taxes by Municipalities (Validation) Act 
1963 (2 of 1961), S. 3 

SC 192 B (C N 42) 

^Art. 245 — Defence of India (Part 

XII-A Gold Control) Rules (1962) are 
within rule making power conferred by 
Section -3 (1) — See Defence of India Act 
(1962). S. 3 (1) Andh Pra 47 A (C N 7) 

^Art. 245 — Power given to Chief 

Justice under R. 3 (1) of Assarn High 
Court Appointment and Conditions of 
Service Rules (1956) is not delegated to 
him by Governor — See Constitution of 
India, Art. 229 • Assam 26 F (C N 4) 

Art. 245 — Delegated legislation — 

Section 114 (2) (g) of City of Nagpur Cor- 
poration Act (2 of 1950), authorising Cor- 
poration to impose any other tax is not 
invalid for excessive delegation of power 

— See Municipalities — City of Nagpur 

Corporation Act 1948 (2 of 1950), S. 114 
(2) (g) and (3) Bom 59 (C N 8) 

^Art. 245 — Conference of power 

under Section 45 (10), Banking Companies 
Act on Central Government — Does not 
amount to delegation or abdiction of legis- 
lative power — See Banking Companies 
Act (1949), S. 45 (10) 

Ker 43 B (C N 10) 
Art. 245 — Competence of Parlia- 
ment to legislate on individual dispute ■ — 
See Industrial Disputes Act (1947), S. 2-A 
(as inserted by Amendment Act 35 of 
1965) Mad 82 A (C N 22) 

■ ^Art. 245 — Provisions of Sections 3-A. 

5-A, 42, 46 of Bihar Sales Tax Act and 
Rules 31-B and 8-C of Rules framed under 
it — Validity — See Sales Tax — Bihar 
Sales Tax Act (19 of 1959), S. 3-A 

Pat 59 (C N 8) 
^Art. 246 — Legislative Entries — In- 
terpretation of — Pith and substance 
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ijule _ See Madras Urban Land Tax Act 

(12 of 1966), S. 1 SC 169 A (C 39) 

Art. 246 — Competence of Parliament to 

legislate on individual dispute' — See In- 
dustrial Disputes Act (1947), S. 2-A (as 
■inserted by Amendment 35 of 1965) 

' , Mad 82 A (C N 22) 

Art. 265 — Collection of tax under 

Invalid Act Retrospective validation — 
Pre-fequisites — See Constitution of India, 
Art. 245 SC 192 A (C N 42) 


^Art. 265 — Tax and rates — Statute 

authorising collection of .'rates’ — Collec- 
tion of 'tax’ is illegal — Statute can be 
amended by defining 'rate’ to equate it 
•vath 'tax’, thus validating retrospectively 
the collection — See Municipalities _ — 
'■G^uiaxat Ymrpoa'nosi t»i 'cfj MvcnviV- 

palities (Validation) Act, 1963 (2 of 1964), 
.S. 3 SC 192 B (C N 42) 

Art. 285 (2) — Conditions necessary 

— Nature of the Pre-Constitution tax and 
not the amount is the criterion — (Muni- 
'cipalities — Madras District Municipali- 
ties Act (5 of 1920), S. 81 — Property tax 
under — ^ Tax same as under Section 64 
of the Mysore City Municipalities Act) 

— (Municipalities — Mysore City Munici- 
palities Act (7 of 1933), S. 64 — Property 
tax- under — Tax same as one under Sec- 
tion 81 of the Madras District Municipali- 
ties Act) — ■ (Railways Act (1890), Sec. 135 
and Railways (Local Authorities’ Taxa- 
tion) Act (1941), S. 3(1) — ^Pre-Constitution 
tax paid by Union at commencement of 
Constitution — Nature of the tax, no 
-change in — Fresh notification, not a con- 
■dition precedent for demand) 

Mys 37 B (C N 8) 

■ ^Art. 286 (1) — Arrival of imported 

.goods in Indian harbours — Its sale, long 
thereafter, by transfer of documents of 
title — Sale not being in course of import, 
fis not covered by Art. 286 (1) — Rev. 
Nos. 16, 28, 81 and 98, D/- 17-7-1963 (Mad), 
■Reversed — See Sales Tax — Central 


"Sales Tax Act (1956), S. 5 (2) 

SC 165 (C N 38) 


■ Art. 301 — Pro-visions of Sections 3-A, 

5-A, 42, 46 of Bihar Sales Tax Act and 
Rr. 31-B and 8-C of Rules framed under 
it — Validity — See Sales Tax — Bihar 
Sales Tax Act (19 of 1959), S. 3-A 

Pat 59 (C N 8) 

■ Art. 304 (b) — Law creating State 

monopoly in trade of tendu leaves — Res- 
trictions on transport — Tests of reason- 
ableness under Art. 304 (b) are same as 
under Art. 19 (5) (6) — See Madhya 
Pradesh Tendu Patta (Vyapar Viniyaman) 
(Adhiniyam) (29 of 1964), S. 5 

SC 129 B (C N 30) 

Art. 304 (b), Pro"viso — ^Pro-visions of 

Sections 3-A, 5-A, 42, 46 of Bihar Sales 
Tax Act and Rr. 31-B and 8-C of Rules 
framed under it — Validity — See Sales 
T-sx — ■2,7nsr Sa\es Yax Act IT^ ol mV), 
S. 3-A Pat 59 (C N 8) 

■1970 (February) Indexes/2 
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. ^Art. 309 — Rules tinder- ,-S‘ee' 

^aurashtra Covenanting ‘ Statfe Ser,v.ices 
(Sviperannuation ■ Age) .!]^les' (1955), "RV3 
(i) — See Civil Sertnces — Saurashtra 
Covenanting State Services (Superannua- 
tion Age) Rules (1955), R. 3- (i) 

SC .143 (C N 33) 

. Art. 309 — Rule prescribing Procedure 

for appointment of Public Prosecutor 
. — Rule framed in exercise of power under 
Arts. 227 and 309 of Constitution — Con- 
travention fatal to appointment — See 
High Court Rules and Orders ’ — Madras . 
High ■ Court Criminal Rules of . Practice . 
and Circular Orders, 1958, R. 45 

Mad 63 B (C N 49) 

^Art. 309 — Rules under ' — Orissa ■ 

Ministerial Service (Method of Recruih-'- 
ment and Conditions of Service of Clerks ' 
and Assistants in the District ' Office arid 
Offices of the Heads of Departments) 
Rules, (1963), R. 21 (1) (d)" — Requirements 
of — See Constitution of India, Art. 311 

Orissa 19 (C N 8) 

Art. 309 — (Paradip Port Employees 

(Recruitment, Seniority and Promotion) 
Regulations (1967), Regs. 11 (3) and 12) ^ — 
Promotion in service — Employee ' has 
right to be considered for — Maintenance , 
of seniority .list and roster — Value and"' 
necessity stated • - Orissa 31 (C N 13) 

Art. 311 — Temporary Civil Judge 

— State .Qovernment, . having regard" to . 
resolution passed by High Court, terminat- - 
ing his ser-vices — Order not casting stigma 
on his _ character or integrity nor visiting 
him with any evil consequences — Order 
not passed by way of punishment — Pro- 
visions of Art. 311, held not attracted 

SC 158 F (C N 36) 

^Art. 311 — Termination of services 

Order not invoMrig punishment depriv- 
ing Govt, servant of Iris vested rights — 
No question of follovring principles of 
natural .iustice arises — See Constitution 
of India, Art. 226 SC 158 G (C N 36) 

Art. 311 — Termination of ser-vices of 

temporary Ci-vil Judge by State Govern- 
ment upon recommendation of High Court 
is valid — See Constitution of India, Arti- 
cle 235 SC 158 H (C N 36) 

Arts. 311, 14, 16, 309 and 226 — En- 

quality of opportunity in the matter of 
promotion — Principles — Non-considera- 
tion for promotion — Ignoring the claim 
■vitiates the exercise of .iurisdiction by ap- 
propriate authority — Writ of mandamus 
can issue Orissa 19 (C N 8) 

^Art. 311 (2) — ' Public servant governed 

by Saurashtra State Ser-vices (Superan- 
nuation Age) Rules (1955) — His compul- 
sory retirement before reaching age of 55 
years — Tantamounts to disnrissal or re- 
moval under Art. 311 (2) — See Ci-vil 
Ser-vices — Saurashtra Covenanting State 
^iui’vn.'ETo '/cJWfft.’rffirria'atcjOTi Agrij 

(1955), R. 3 (i) SC 143 (C N 33) 
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^Art. 320 (3) (c) — Provisions not 

mandatory — Do not confer any right on 
public servant — Absence of consultation 
with State Public Service Commission 
in terminating his services does not afford 
him a causg nf action — Hence the order, 
terminating his services cannot be said 
to be invalid on that ground 

SC 158 E (C N 36) 


Art.' 326 — Election tribimal can 

enquire into age qualification of candi- 
date despite fact that his name appears in 
electoral roll, as a voter — See Pancha- 
yats — Andhra Pradesh Gram Panchayat 

Act (2 of 1964), Section 14 

Andh Pra 56 (C N 8) (FB) 


^Art 352 (1) — Person charged mth 

offence under R. 126 (p) (2) of Defence of 
India (Part XII-A Gold Control) Rules 
(1902) — Cannot take recourse to Court 
during period of emergency, even if his 
rights under Art. 21 are infringed — See 
Constitution of India, Art. 21 

Andh Pra 47 C (C N 7) 


—Art 359 (1) — Person charged with 
offence under R.-126 (p) (2) of Defence of 
India (Part XII-A Gold Control Rules 
(1962) — Cannot take recourse to Court 
during period of emergency, even if his 
rights under Art. 21 are infringed — See 
Constitution of India, Art. 21 

Andh Pra 47 C (C N 7) 

^Arts. 366 (10). 31 (5) & (6), 31-A, 31-B 

and Sch. IX — Provision in a Pre-Con- 
stitution Act void ab initio is hot 'existing 
law’ — Provision -does not attract Arti- 
cle 31 (5) or 31-A. . inclusion of the Act 
(Resettlement of Displaced Persons (Land 
Acquisition) Act (1948) in Sch. IX of Con- 
stitution notwithstanding — (Resettlement 
of Displaced Persons (Land Acquisition) 
Act (1948). S. 7 (1) (e) Provisos— Provisos 
ultra vires S. 299 (2) of the Government of 
India Act, 1935 — Hence ignored — Pro- 
visos not 'existing law’ under Art. 366 (10) 
of Constitution Delhi 44 B (C N 8) 

^Art. 366 (12) — 'Goods’ — Meaning 

of ■ — It includes 'electricity’ — See Cal- 
cutta City Civil Court Act (21 of 1953), 
Sch. 1. Cl. -4 (iv) Cal 75 (C N 8) 

Sch. 7, List 1, Entry 44 and Art. 246 

— Provisions of Punjab Sikh Gurdwaras 
Act are within scope of Entry 44 — See 
Punjab Sikh Guardwaras Act (8 of 1925), 
.S. 79 Punj 40 B (C N 8) (FB) 

Sch. VII, List 1, Entry 86 — Acts re- 
lating to taxation on lands and buildings 
• — Competency of State Legislature to 
enact — Madras Act 12 of 1966 is not 
beyond competence of State Legislature 

— See Madras Urban Land Tax Act (12 of 

1966), S. 1 SC 169 A (C N 39) 

— ^Sch. VII, List I, Entry 87 — Acts re- 
lating to taxation on lands and buildings — 
Competency of State Legislature to enact 

— Madras Act (12 of 1966) is not beyond 
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competence of State Legislature — See 
Madras Urban Land Tax Act (12 of 1966), 
S. 1 SC 169 A (C N 39) 

Sch. VH, List I, Entry 88 — Acts re- 
lating to taxation on lands and buildings 

— Competency of State Legislature to 

enact — Madras Act (12 of 1966) is not 
beyond comnetence of State Legislature 
— See Madras Urban Land Tax Act (12 
of 1966), S. 1 SC 169 A (C N 39) 

Sch. 7, List 1, Entry 97 — See Indus- 
trial Disputes Act (1947), S. 2-A (as insert- 
ed by Amendment Act 35 of 1965) 

Mad 82 A (C N 22) 

Sch. VH, List II, Entry 45 — Taxes 

on lands and buildings — Interpretation 
of Statute imposing tax on lands only — 
Falls under Entry 49 and not under 
Entry 45 — See Constitution -of India, 
Sch. 'VIL List H, Entry 49 

SC 169 B (C N 39) 
Sch. VII, List II, Entry 48 — Acts re- 
lating to taxation on lands and buildings — 

— Competency of State Legislature to 
enact — Madras Act (12 of 1966) is not 
beyond competence of State Legislature 

— See Madras Urban Land Tax Act (12 

of 1966), S. 1 SC 169 A (C N 39) 

Sch. VII. List II, Entry 49 — Acts 

relating to taxation on lands and build- 
ings — Competency of State Legislature 
to enact — Madras Act 12 of 1966 is not 
beyond competence of State Legislature 

— See Madras Urban Land Tax Act (12 

of 1966), S. 1 SC 169 A (C N 39) 

Sch. .VII, List II, Entries 49 and 45 

— Taxes on lands and buildings — Scope 

- of entries — Statute imposing tax on lands 

•.only — Falls under Entry 49 and not under 
Entry 45 SC 169 B (C N 39) 

Sch. VH, List II, Entry 49 — Imposi- 
tion of tax on lands and buildings on basis 
of percentage of their capital value — 
State legislatui-e is competent — See 
Municipalities — Gujarat Imposition of 
Taxes by Municipalities (Validation) Act 
1963 (2 of 1964). S. 3 SC 192 B (C N 42) 

Sch. 7_, List 2, Entry 53 — 'Goods’ in 

Entry 54 includes electricity — Separate 
mention of electricity in Entry 54, is not 
meant to draw any distinction between 
electricity and goods — See Calcutta City 
Civil Court Act (21 of 1953), Sch. 1, Cl. 4 
(iv) Cal 75 (C N 8) 

Sch. 7, List 2, Entry 54 — 'Goods’ — 

Include electricity — See Calcutta City 
Civil Court Act (21 of 1953), Sch. 1, Cl. 4 
(iv) Cal 75 (C N 8) 

y — Sch. 7, List 3, Entry 22 — Interpreta- 
tion of — See Industrial Disputes Act 
(1947), S. 2-A (as inserted by Amendment 
Act (35 of 1965) Mad 82 A (C N 22) 
Sch. IX — Constitution of India, Arti- 
cles 366 (10), 31 (5) & (6), 31-A, 31-B and 
Sch. IX — Provision in a Pre-Constitution 
Act void ab initio is not 'existing law’. — 
Provision does not attract Art. 31 (5) or 
31-A, inclusion of the Act (Resettlement of 


SUBJECT INDEX, 

Constitution of India (contd.) 

Displaced Persons (Land Acquisition) Act, 
(1948) in Sch. IX- of Constitution notwith- 
standing — (Resettlement of Displaced 
Persons (Land Acquisition) Act (1948), 
Section 7 (1) (e) Provisos — Provisos ultra 
vires Section 299 (2) of the Government of 
Inda Act, 1935 — Hence ignored — Pro- 
%dsos not 'existing law’ imder Art. 366 (10) 
of Constitution — See Constitution of 
India, Art. 366(10) Delhi 44 B (C N 8) 

Sch. 9, Entry 35 — Inclusion under, 

of Maharashtra Act 45 of 1961 — Act is 
protected by Art. 31-B — See Tenancy 
Laws — Hyderabad Tenancy and Agri- 
cultural Lands (Re-enactment, Validation 
and further Amendment) Act (Maharashtra 
Act 45 of 1961), S. 2 SC 126 A (C N 29) 

Sch. 9, Entry 36 — Inclusion under, of 

Hyderabad Act 21 of 1950 — Act is pro- 
tected by Art. Sl-B — See Tenancy Laws 

— Hyderabad Tenancy and Agricultural 
Lands (Re-enactment, Validation and fur- 
ther Amendment) Act (Maharashtra Act 
45 of 1961), S. 2 SC 126 A (C N 29) 
Contempt of Courts Act (32 of 1952) 

S. 1 — Contempt — What amounts to 

— Kinds of Bom 48 A (C N 7) 

S. 3 — Contempt — VTiat amounts 

to — Kinds of — See Contempt of Courts 
Act (1952), S. 1 Bom 48 A (C N 7) 

S. 4 — Apology — Belated apology 

— Weight to be given 

Bom 48 B (C N 7) 

S. 4 — Punishment — Discretion of 

Court — Quantum of punishment 

Bom 48 C (C N 7) 
.Contract Act (9 of 1872) 

S. 1 — Applicability — Act has no . 

extra-territorial operation 

All 108 B (C N.IO) 

Ss. 2 (d), 25 — Promise to perform 

existing contract with third person can be 
good and valid consideration for another 
contract Madh Pra 40 F (C N 13) 

S. 25 — Promise to perform existing 

contract with third person can be good 
and valid consideration for another con- 
tract — See Contract Act (1872), S. 2 (d) 
Madh Pra 40 F (C N 13) 

S. 27 — "Goodwill” — It represents 

business reputation of a going concern 
and is treated as part of assets of firm • — 
See Partnersliip Act (1932), S. 14 

Rai 36 B (C N 7) 

S. 56 — Share certificate — Nominal 

or face value of shares — Not conclusive 
— Company pot estopped from sho%ving 
that transaction of particular shares had 
become illusory or inoperative — See 
Companies Act (1956), S. 84 

Raj 36 F (C N 7) 
Ss. 56, 65 — Contract beconung im- 
possible of performance due to superv^en- 
ing event — Each party to restore benefit 
received — Contract granting monopoly 
right to ply buses — After passing of 
Motor Vehicles Act contract becomes im- 
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Contract Act (contd.)'- 
possible of performance 

Raj 36 G (C N 7) 

S. 60 — Bailment of decretal amount 

in Court by mortgagor — Its appropriation 
towards interest first and then towards 
principal is normal rule,v-ujiless mort- 
gagee was infonned that payment- Was 
towards principal — See Civil P. C. (1908), 
O. 21, R. 1 SG 161 A (C N 37) 

S. 65 — Contract becoming impossible 

of performance due to supervening event 

— Each party to restore benefit received 

— See Contract Act (1872), S. 56 

, Ra.i 36 G (C.N 7) 
S. 128 . — Surety bond creating per- 
sonal liability on father to pay third per- 
son’s debt — Debt neither illegal nor im- 
moral — Joint family estate in hands of 
sons held liable for payment of same — 
See Hindu Law* — Debt — Joint family 
property Punj 67 (C N 11) (FB) 

S. 208 — Cancellation of power of 

•Attorney — When effective as against 
agent and third parties — Object of pro- 
■vision stated Mad 76 A (C N 20) 

S. 226 — Banker and customer — Re-' 

sponsibility and position of head office of 
Banking concern with regard to deposits 
made by customers who open current, ac*- 
count at its branches ' ' ‘ • 

All 108 A (C N 10) 

CO-OPERATIVE SOCIETIES 

— P. Co-operative Societies Act, 1960 
(17 of 1961) 

S. 63 (!) — Word 'caused' is used in 

Section 63 (1) in sense of 'causa causans' 
meaning effective cause — Held, lack of 
supervision or control over employees on 
part of petitioner (President of Society) 
may have facihtated misappropriation or 
misconduct but it was not real effective 
cause of loss — Effective cause was mis- 
appropriation or misconduct of employees 

— Similarly, delay on part of petitioner to 

report to auLhorities about misappropria- 
tion could not be said to be cause of loss 
to society Madh Pra 39 A (C N 13-) 

S. 63 (1) — Liability under Section 63 

(1) arises when loss is caused by gross 
negligence and not merely by ordinary 
negligence — Gross negligence connotes 
higher degree of negligence — It is negli- 
gence not arising merely from want of 
foresight or mistake of judgment but 
from some culpable - defaifit. 

Madh Pra 39 B (C N_T2) 

— ^Maharashtra Co-operative Societies Act 
(24 of 1961) 

S. 2 (21) — Transaction . between 

Society and person other than its member 

— When becomes one under Section 45 — 

Dispute arising out of such transaction — 
Jurisdiction cf Civil Court, if barred — 
See Co-oper.ative Societies — Maharashtra 
Co-operative Societies Act (24 of 1961), 
S. 45 . Goa 32 (C N 6) 
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Co-operative Societies — Maharashtra Co- 
operative Societies Act (contd.) 

Ss. 45, 91 (a), (c) and 2 (21) — Tran- 
saction between Society and person other 
than its member — When becomes one 
under Section 45 — Dispute^ arisms out 
of' such transaction — Jurisdiction of 
Civil Court, if barred Goa 32 (C N 6) 

S. 91 (a), (c) — Transaction between 

Society and person other than its member 

— When becomes one imder Section 45 

— Dispute arising out of such transaction 

— Jurisdiction of Civil Court, if barred 

— See Co-operative Societies — Maha- 

rashtra Co-operative Societies Act (24 of 
1961), Section 45 Goa 32 (C N 6) 

— ^Maharashtra Co-operative Societies 

Rules (1961) 

R. 44 — Transaction between Society 

and person other than its member — 
When becomes one under Section 45 — 
Dispute arising out of such ti-ansaction — 
Jurisdiction of Civil Court, if barred — 
See Co-operative Societies — Maharashtra 
Co-operative Societies Act (24 of 1961), 
Section 45 Goa 32 (C N 6) 


Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valua- 
tions. 

COURT-FEES & SUITS VALUATIONS 
— Court-fees Act (7 of 1870) 

Ss. 3. 4, 7 and 8, Sch. I, Art. 1 and 

Sch. II, Art. 11 — "Order relating to com- 
pensation for acquisition of land 

for public purpose” — ; 'Order’ to be under- 
stood in the sense it is used in Civil P. C. 

— Award of .compensation by arbitrator 
under provisions of Central Act 60 of 1948 

— Award is not an 'order’ — Appeal 
against 'award’ attracts fixed court-fee 
under Art. 11 of Sch. II of the Court-fees 
Act — Ad valorem court-fee on basis of 
Section 8 not payable. AIR 1946 Cal 524 

AIR 1959 Cal 609 & AIR 1968 Andh 
Pra 348, Diss. Delhi 44 A (C N 8) 

S. 4 — Award of compensation by arbi- 
trator under provisions of Central Act 60 
of 1948 — Appeal against 'award’ attracts 
fixed court-fee under Art. 11 of Sch. II 
of the Court-fees Act — Ad valorem 
court-fee on basis of Section 8 not pay- 
able. AIR 1946 Cal 524; AIR 1959 Cal 609 
and AIR 1963 AP 348, Diss. — See Court- 
fees Act (1870), S. 3 Delhi 44 A (C N 8) 

S. 7 — "Order relating to compensa- 
tion for acquisition of land for public pur- 
pose” — 'Order’ to be understood in the 
sense it is used in Civil P. C. — Award of 
compensation by arbitrator under provi- 
sions of Central Act 60 of 1948 — Award 
is not an 'Order’ — Appeal against 'award’ 
attracts fixed court-fee under Art. 11 of 
Sch. II of the Court-fees Act — Ad valorem 
court-fee on basis of Section 8 not payable. 
AIR 1946 Cal 524; AIR 1959 Cal 609 and 


Court-fees and Suits Valuations — 
Court-fees Act (contd.) 

AIR 1968 AP 348, Diss. — See Court-fees 
Act (1870), S. 3 Delhi 44 A (C N 8) 
S. 8.— "Order relating to compensa- 
tion for acquisition of land for public 

purpose” — 'Order’ to be understood in the 
sense it is used in Civil P. C. — Award of 
compensation, by arbitrator under provi- 
sions of Central Act 60 of 1948 — Award 
is not an 'Order’ — Appeal against 'award’ 
attracts fixed court-fee under Art. 11 of 
Sch. II of the Court-fees Act — Ad valorem 
court-fee on basis of Section 8 not pay- 
able. AIR 1946 Cal 524; AIR 1959 Cal 609 
& AIR 1968 AP 348, Diss. — See Court-fees 
Act (1870), S. 3 . Delhi 44 A (C N 8) 

Sch. I, Art. 1 — Award of compen- 
sation by arbitrator under provisions of 
Central Act 60 of 1948 — Appeal against 
'award’ attracts fixed court-fee under 
Art. 11 of Sch. II of the Court-fees Act — 
Ad valorem court-fee on basis of S. 8 not 
payable. AIR 1946 Cal 524; AIR 1959 Cal 
609 and AIR 1968 AP 348, Diss. — See 
Court-fees Act (1870), S. 3 

Delhi 44 A (C N 8) 
Sch. II, Art. 11 — Award of compen- 
sation by arbitrator under provisions of 
Central Act 60 of 1948 — Award is not an 
'order’ — Appeal against 'award’ attracts 
fixed court-fee under Art. 11 of Sch. II of 
the Court-fees Act — Ad valorem court- 
fee on basis of Section 8 not payable. AIR 
1946 Cal 524; AIR 1959 Cal 609 and AIR 
1968 AP 348, Diss. — See Court-fees Act 
(1870), S. 3 Delhi 44 A (C N 8) 


Criminal Procedure Code (5 of 1898) 

S. 4 (1) (t) — Quo Warranto — Re- 
quisites for the issue of — Office of Public 
Prosecutor is a public Office — Importance 
of the office stated — See Constitution of 
India, Art. 226 Mad 63 A (C N >19) 

^ S. 5 — Summary trial — Sentence of 

imprisonment not exceeding three months 
under Section 262 (2) — Applies only to 
offences under Section 260 and not to of- 
fences under any special enactment — See 
Defence of India (Part XII-A Gold Con- 
trol) Rules (1962), R. 126 (p) (4) read with 
126 (p) (2) Andh Pra 47 D (C N 7) 
S. 94 — Word "thing” refers to physi- 
cal or material object — Summons for 
purpose_ of taking specimen signature or 
handwriting is not for production of any 
document or thing Mad 85 A (C N 23) 

Ss. 145 (4), First Proviso, (9) and 540 

Summoning of witnesses — Power of 
Magistrate is discretionary — Provisions 
of sub-sections (4), (9) of S. 145 and Sec- 
tion 540 — Interpretation — Provisions 
mutually exclusive. AIR 1961 Puni 
187 & AIR 1958 Ori 79 and AIR 1966 Ori 
170 & AIR 1959 All 763, Dissented from 
J and K 21 (C N 6) 
146 (1) — Reference of dispute to 
Livii Court — In judging whether Magis- 
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Criminal P. C. (contd.) 
trate had sufficient ground what has to 
be seen is substance and not form of order 
of reference All 119 A (C N 12) 

S. 146 (1-B) and (1-D) — Order imder 

Section 146 (l-B) passed after adopting 
finding of Civil Court on question of pos- 
session referred to it — It is np more open 
to party to assail order of Reference to 
Civil Court AU 119; B (C N 12) 

Ss. 146 (1-B). (1-D) and 439 — Order 

of Magistrate under S. 146 (1-B) — It 
cannot be set aside in revision: AIR 1963 
Pat 243 (FB) held impliedly overrided by 
AIR 1966 SC 1888 All 119 C (C N 12) 

S. 164 — See Evidence Act (1872), 

S. 73 Mad 85 C (C N 23) , 

S. 173 — See Evidence Act (1872), 

S. 73 Mad 85 C (C N 23) 

S. 185 (1) and (2) — Fields of consi- 
deration under sub-section (1) and sub- 
section (2) are different — Grounds of 
earlier commencement and of general con- 
venience can be considered in case falling 
under sub-section (1) — Presence of addi- 
tional accused in one proceeding has no. 
bearing Cal 81 (C N 9) 


— — _S. 260 — Summary trial — Sentence 
of imprisonment not exceeding three 
months under S. 262 (2) ■— Applies only 
to offences under S. 260 and not to offences 
under any special enactment — See 
Defence of India (Part XII-A Gold Con- 
^ 126 (p) (4) read with 

126 (p) (2) Andh Pra 47 D (C N 7) 

S. 262 (2) — Summary trial — Sen- 
tence of imprisonment not exceeding three 
months under Section 262 (2) — Applie's 
only to offences under Section 260 and not 
to offences under any special enactment 
— See Defence of India (Part XII-A Gold 
Control) Rules (1962), R. 126 (p) (4) read 
with 126 (p) (2) Andh Pra 47 D (C N 7) 


S. 262 (2) — Summary trials — Maxi- 
mum sentence of six months provided In 
R. 126 (p) (2), Defence of India (Part XII-A 
Gold Control) Rules — Validity — See 
Defence of India (Part XII-A Gold Con- 
trol) Rules (1962), R. 126 (p) (2) 

Andh Pra 47 E (C N 7) 
—— Ss. 345 (6), 369, 430, 403 — Trial for 
offences under Sections 307, 325, 324, 148 
and 149 of I. P. C. — Conviction of somei 
accused for offence imder Section 323 only 
ouDsequent acquittal of those accused 
under Section 345 (6), Criminal P. C. by 
compounding of offence in appeal without 

appeal against 
acquittal of those accused of offences under 
Sections 307, 148 and 149 and of remain- 

j Ss. 301, 

325, 324, 148 and 149 is not barred 

Madh Pra 26 (C N 7) (FBI 
7 - Trial for offences under Sec- 

tions 307, 325, 324, 148 and 149 of I. P C.' 

accused for offerices 
— Subsequent 
acquittal of those accus^ under S. 345 


Criminal P. C. (contd.) 

(6),. Criminal P. C. by compounding of of- 
fence in appeal ivithout notice to State — 
State appeal against acquittal of accused 
of offences under Sections 307, 148 and 149 
and of remaining accused for offences 
under Sections 307, 325, 324, 148 and 149 
is not barred — See Criminal P. C. (1898), 
Segtion 345 (6) 

Madh' Pra 26 (C N 7) (FB) 

S. 403 — Prohibition against double 

jeopardy — See Defeiice of India (Part 
XII-A Gold Control) Rules (1962), R. 126- 
L (16) (aa) Andh Pra 47 F (C N 7) 

S. 403 — Trial for offences under 

Sections 307, 325, 324, 148 and 149 of 
I. P. C. — Conviction of same accused for 
offence under Section 323 only — Subse- 
quent acquittal of those accused under 
Section 345 (6), Criminal P. C. by com- 
pounding of offence in appeal without 
notice to State — State appeal against 
acquittal of accused of offences ■ under 
Sections 307, 148 and 149 and of rerham- 
ing accused for offences under Ss. 307, 
325, 324, 148 and 149 is not barred — See 
Criminal P. C. (1898), Section 345 (6) 

Madh Pra 26 (C N 7) (FB) 

S. 430 — Trial for offences . under 

Sections 307, 325, 324, 148 and 149 of 
I. P. C. — Conviction of same ascused for 
offence under Section 323 only — Sub- 
sequent acquittal of those accused under 
Section 345 (6), Criminal P. C. by com- 
pounding of offence in appeal without 
notice to State — State appeal against 
acquittal of accused of offences under Sec- 
tions 307, 148 and 149 and of remaining .ac- 
cused for offences under Ss. 307, 325, '324, ' 
148 and 149 is not barred — See Criminal 
P. C. (1898), S. 345 (6) 

Madh Pra 26 (C N 7) (FB) 

S. 439 — Order of Magistrate under 

Section 146 (1-B) — It cannot be set aside 
in revision. AIR 1963 Pat 243 (FB) held 
impliedly overruled by AIR 1966 SC 1888 
— See Criminal P. C. (1898), S. 146 (1-B), 
(1-D) All 119 C (C N 12) 

S. 492 — Rules prescribing procedure 

for appointment of Public Prosecutor — 
Rule framed in exercise of power under 
Arts. 227 and 309 of Constitution — Con- 
travention fatal to appointment — See 
High Court Rules and Orders — Madras 
High Court Criminal Rules of Practice 
and Circular Orders, 1958, R. 45 

Mad 63 B (C N 19) 

S. 493 — Quo Warranto — Requisites 

for the issue of — Office of Public Pro- 
secutor is a public Office — Importance of 
the office stated — See Constitution of 
India, Art. 226 Mad 63 A (C N 19) 

S. 540 — Provisions of sub-sections (4) 

and (9) of Section 145 and -Section 540 — 
Interpretation — Provisions are mutually 
exclusive — See Criminal P. C. (1898), 

S. 145 (4) First Proviso (9) 

J. & K. 21 (C N 6) 
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Customs Act (52 of 1962), • ■ ' 

^S. 135' (2) — Imposition of penalty, 

besides confiscation of gold on a person 
by customs authority ■ — Neither confisca- 
tion nor infliction of penalty: amounts to 
prosecution contemplated in Art. 20 (2) 
— Prosecution of -such person under Sec- 
tion 135 of Customs Act (1962) and R. 126 
(p) (2) — Article 20 (2) not attracted — 
See. Defence of India (Part XII-A Gold 
Control) Rules (1962), R. 126-L (16) (aa) 
Andh Pra 47 F (C N 7) 
DEBT LAWS 

^ — M. P. Money Lenders Act (13 of 1934) 
— ^S. 9 — Interest awarded in decree 
not exceeding principal — Aggregate of 
amounts paid from time to time exceeding 
the loan — No contravention of S. 9 

SC 161 B (C N 37) 


Deed 

— Construction — See T. P. Act (1882), 
S. 8 

Defence of India Act (51 of 1962) 

S. 3 (D— Defence of India (Part XII-A,' 

Gold - Control) Rules (1962), R. 126-A 

— Rules are within rule-making power 
conferred by S. 3(1) — Burden of prov- 
ing invalidity of Rules lies on person who 
challenges their validity 

Andh Pra 47 A (C N 7) 

S. 3 (2) — Scope — Sub-section does 

not confer any additional power — It is 
subject. to limitation imposed by sub-sec- 
tion (!)• ■ Andh Pra 47 B (C N 7) 

Defence of India' (Part XII-A Gold Con- 
■ trol) Rules (51 of 1962) 

R. 126-A -r- Rules are within rule- 

making power conferred by S. 3(1) — 
Burden of proving invalidity of Rules 
Lies on person who challenges their vali- 
dity — See Defence of India Act (1962), 
S. ’3(1) Andh Pra 47 A (C N 7) 

^Rr. 126-L (16) (aa), 126-M (20) (aa), 

126-P (2) — Constitution of India, Art. 20 
(2) — Imposition of penalty, besides con- 
fiscation of gold on a person by customs 
authority — Neither confiscation nor in- 
fliction of penalty amounts to prosecution 
contemplated in Art. 20(2) — Prosecution 
of such person under S. 135 of Customs 
Act (1962) and Rule 126-P(2) — Art. 20 
(2) not attracted 

Andh Pra 47 F (C N 7) 

R. 126--M(20)(aa) — Imposition of 

• penalty, besides confiscation of gold on 
a person by customs authority — Neither 
confiscation ndr . infliction of penalty 
amounts to prosecution contemplated in 
Art. 20(2) — See Defence of India (Part 
XII-A Gold Control) Rules (1962), R. 126L 
(16) (aa) Andh Pra 47 F (C N 7) 

R. 126-P (2) and (4) — Person 

charged with offence under Rule 126fpK2) 
— Cannot take recourse to Court during 
period of emergency, even if his rights 


Defence of India (Part XII. A Gold Con- 
trol) Rules (contd.) 

under Art. 21 are infringed — See Consti- 
tution of India, Art. 21 

Andh Pra 47 C (C N 7) 
— — Rule 126-P (2) — Constitution of 
India, Art. 14 — Rule 126-P (2) is not dis- 
criminatory and does not offend Art. 14 
Andh Pra 47 E (C N 7) 


R. 126-P (2) — Imposition of penal- 
ty, besides confiscation of gold on a per- 
son by customs authority — Neither con- 
fiscation nor infliction of penalty amounts 
to prosecution contemplated in Art. 20(2) 

— See Defence of India (Part XIIA Gold 
Control) Rules (1962), R. 126-L(16) (aa) 

. Andh Pra 47 F (C N 7) 
— — R. 126-P (4) read with R. 126-P (2) 

— Criminal P. C, (1898), Ss. 5. 260. 262 

(2) — Summary trials Sentence of im- 
prisonment not exceeding three months 
under S. 262(2) — Applies only to offences 
under S. 260 .and not to offences under 
any special enactment — Rule 126-P (2) 
cannot be questioned on that ground 
Rule 126-P (4) prescribes procedure -y 
Rule 126-P (2) read with R. 126-P(4) is 
not repugnant to Art. 13(2) of Constitu- 
tion Andh Pra 47 D (C N 7) 

Divorce Act (4 of 1869) 

S. 10 — Cruelty — See Hindu Mar- 
riage Act (1955), S. 10 


— -Ss. 10 and 17 — Husband’s petition 
for dissolution of marriage — ■_ Grounds of 
wife’s adultery and desertion — Both 
respondents remaining ex parte — Peti- 
tioner examining himself alone — No 
corroboration — His evidence held suffi- 
cient for relief sought for 

Mad 91 (C N 24) (SB) 
S. 17 — Husband’s petition for disso- 
lution of marriage — (Grounds of wife’s 
adultery and desertion — Both respon- 
dents remaining ex parte — Petitioner 
examining himself alone — No corrobora- 
tion — His evidence held sufficient for 
relief sought for — See Divorce Act 
(1869), S. 10 

Mad 91 (C N 24) (SB) 

3. 19(1) — Petitioner must prove that 

mental or physical condition of respon- 
dent from time of marriage till institution 
of proceedings was such as to make con- 
.summation of marriage impossible — See 
Hindu Marriage Act (1955), S. 12(l)(a) 
SC 137 A (C N 31) 
5. 22 — Cruelty — See Hindu Marri- 
age Act (1955), S. iO 
— - — S. 32 — See Hindu Marriage Act 
(1955), S. 9 


Easements Act (5 of 1882) 

S. 52 — Lease or licence — It is to 

be decided on basis of real intention of 
the parties Ra.i 17 C (C N 3) 

S. 52 — Question whether defendant 

was licensee neither tried nor raised in 
Courts below — Question cannot be 
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raised in second appeal — See Civil P.' C. ■ 

(1908), Ss. 100-101 

Rai 17 D (C N 3) • 

East Punjab Urban Rent Restriction Act 

(3 of 1949) 

See under Houses and Rents 
Essential Commodities Act (10 of 1955) 

S. 7(l)(a)(ii) — Rice (Eastern Zone) 

Movement Control Order (1959), S. 4 — 
Transport of rice from place in border' 
area to place in Eastern Zone outside 
'border area is not prohibited under S. 4 
of 1959 Order — Transport — What is 

Cal 88 A (C N 11) 

Estate Duty Act (34 of 1953) 

S. 10 — Deceased depositing certain 

sums in Bank in the name of minor son 

— Drawing interest accrued as guardian 
of donee and using it for his own purpose 

— Deposit amount "passes on death of 
the deceased donor.’’ Ker 36 A (C N 8) 

S. 10 — "To the entire exclusion of, 

the donor’’ — Deeds of gift of immoveable 
■properties in favour of sons of donor — 
Donor taking power of attorney from 
•major son and managing property pur- 
suant thereto and as guardian of minor 
-■son and utilising income — Gifts, held, 
•hit by S. 10 Ker 36- B (C N 8) 

Evidence Act (1 of 1872) 

- — S. 3 — Husband’s petition for disso- 
lution of marriage — Grounds of wife’s 
adultery and desertion — Both r'espon-^ 
•dents remaining ex parte — Petitioner 
examining himself alone — No corrobora- 
tion — His evidence held sufficient for 
relief sought for — See Divorce Act 
(1869), S. 10 Mad 91 (C N 24) 

S. 18 — Admission in written state- 
ment must be taken as a whole or not at 
all — See. Civil P. C. (1908), O. 12, R. 1 
Madh Pra 40 C (C N 13) 

S. 45 — Registration of trade-mark — 

Similarity with existing trade-mark — 
Registrar’s opinion that there was no de- 
ceptive similarity between two marks — 
Having expert knowledge in the matter 
his opinion should not be disturbed light- 
ly — Concurrent finding to the contrary 
of courts below is however binding in ap- 
peal under Art. 136 of Constitution — 
'Bee Trade and Merchandise Marks Act 
(1958), S. 12(1) SC 146 (C N 34) 

S. 45 — See Evidence Act (1872), 

■S. 73 Mad 85 C (C N 23) 

S. 47 — See Evidence Act (1872), S. 

73 Mad 85 C (C N 23) 

Ss. 73, 45, 47 — Court cannot direct 

person to give specimen signature and 
•handwriting pending investigation by 
Police ^ — Nature and extent of Court’s 
■power in such matter explained — Sine 
pua non of applying S. 73 is enquiry be- 
fore Court — AIR 1962 Pat 255 Dissented 
*om. Mad 85 C (C N 23) 
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'Evidence .Act (contd.) 

S. 73 "Any person" — -'Interpreta- 
tion of — Those words refer to persons 
■ who -are parties to "cause” pending before 
Court , Mad 85 D (C N 23) 

S. 73 — Exercise of powers under — 

Stage for — Warrant 'for arrest of accused 
issued under Ss.' 60 to 63, Criminal P. C. 
— Power is not one exercised in course 
of enquiry or trial — Power under S. 73, 
Evidence Act could not be exercised. AIR 
1962 Pat 255 (FB), Dissented from 

Mad 85 E (C N 23) 
Ss. 93 and 98 — Meaning of parti- 
cular word used in document — Extrin- 
sic evidence admissible to show that it 
was used in a peculiar .sense 

Raj 36 C (C N 7) 

S. 98 — Meaning of particular word 

used in document — Extrinsic e'vidence 
as to — Admissibility — See Evidence 
Act (1872), S. 93 Raj' 36 C (C N 7) 

Ss. 101 to 104 — Concurrent findin.g 

of two Courts below — Finding is binding 
• -in appeal under Art. 136 — Onus is upon 
■appellant to prove that finding is erro- 
neous — See Trade and Marebandise 
Marks Act (1958), S. 12(1) 

SC 14G B (C N 34) 
Ss. 101-104 — .Appropriation — Nor- 
mally payment is towards interest — 
Debtor must show agreement that pay- 
ment would be appropriated towards 
principal — See Civil P. C. (1908), O. 21, 

R. 1 SC 161 A (C N 37) 

Ss. 101-104 — Defence of India (Part 

XIl-A Gold Control) '.Rules (1962), are 
within rule making power conferred by 

S. ‘3(l) — Burden of proving invalidity of 
Rules — Lies on person - who, . challenges 
their validity — See Defence of India 
Act (1962), S. 3(1) 

Andh Pra 47 A (C N 7) 

Ss. 101-104 — Onus is on the person 

alleging fraud or mala fides — See Land 
Acquisition Act (1894), S. 4 

Cal 90 D (C N 12) 
S. 105 — Accused relying upon ex- 
ception 9 of S. 499 I. P. C. — Therefore 
it is for him to prove that his case falls 
under that exception — See Penal Code 
(1860), S. 499, Excep. 9 

Mys 34 B (C N 7) 
S. 114 — Presumption as to dura- 
tion of tenancy — See T. P. Act (1882), 
S. 106 Raj 17 B (C N 3) 

S. 114(e) — Scope — Prevention of 

Food Adulteration Act (1954), S. 13(5) — 
Presumption under S. 114(e) of Evidence 
Act applies to report of Public Analyst — 
It is rebuttable — No evidence of require- 
ments of Rr. 7 and 18 of Prevention of 
Food Adulteration Rules (1955), being 
duly complied with — Report of Public 
Analyst is not rendered inadmissible — 
Cr.- A. No. 180 of 1966, D/- 25-8-1966 
(MP) & 1967 Cri LJ 1723 (MP) Overruled; ' 
AIR 1964 Guj 136 & AIR 1966 Mys 244. 
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Evidence" Act (coma.) 

& AIR 1967 Ra.i 237 & AIR 1968 Mys 
196 Dissented from 

Madh Pra 29 {C N 8) (FB) 

S. 115 — Objection to jurisdiction — < 

Waiver — Wife’s petition under Sections 
10 and 13 of Hindu Marriage Act — Ex 
parte decree passed — That decree set 
aside in appeal and case remanded — 
Husband before trial Court contesting 
petition on merits — Objection as to ter- 
ritorial jurisdiction of (I!ourt also raised 

— Such objection not raised in appeal 

• against ex parte decree — Husband nei- 
ther waived such objection nor submitted 
to jurisdiction of Court — (Hindu Marri- 
age Act (1955). Ss. 10, 13 and 19) — 

(Civil P. C. (1908), S. 21) 

J. & K. 19 (C N 5) 

S. 115 — E^oppel against statnt&— 

Exceptions to the bar of, stated — Fixa- 
tion of fair rent by consent of parties — 
Second application ■ for the same relief, 
is, barred — Previous order operates as 
estoppel by conduct — Plea that estoppel 
could not lie against a statute, held, would 
not apply — See Houses and Rents — 
Jammu and Kashmir Houses and Shops 
Rent Control Act (14 of 2009), S. 8 

J. & K. 26 (C N 7) 

S. 115 — Plea of estoppel — It must 

be proved that a party suffered detriment 
by acting upon representation of other 
party Ker 21 D (C N 5) (FB) 

S. 115 — No estoppel on a point in- 
volving mixed .question of law and fact 

Raj 36 D (C N 7) 
S. 115 — Share certificate — Nomi- 
nal- or face value of shares not conclusive 

— Company not estopped from showing 
that consideration for issue of shares had 
failed or that the transaction of particular 
shares had become illusory or inoperative 

— See Companies Act (1956), S. 84 

Raj 36 F (C N 7) 

S. 120 — Petition for nullity of 

marrige by wife on ground of husband’s 
incapacity — Evidence of wife alone if re- 
liable, can be accepted, without corrobo- 
ration — See Hindu Marriage Act (1955), 
S. 12(l)(a) Guj 43 (C N 7) 

S. 120 — Husband’s petition for dis- 
solution of marriage — Grounds of wife’s 
adultery and desertion — Both respon- 
dents remaining ex parte — Petitioner 
examining himself alone — No corrobora- 
tion — His evidence held sufficient for 
relief sought for — See Divorce Act 
(1869), S. 10 Mad 91 (C N 24) 

Ss. 126, 146 and 149 — Scope — 

Privilege under S. 126 is not absolute — 
Defamatory questions put by lawyer to a 
witness _ in cross-examination on client’s 
instructions — No reasonable basis avail- 
able for putting them — Such communi- 
cation is not professional — Its disclosure 


Evidence Act (contd.) 
is not protected under S. 126 — Witness,, 
on instructions of client, asked in cross* 
examination whether he was doing opium 
smuggling business, whether he was in- 
volved in opium smuggling case in a parti- 
cular year, whether he was doing dotb 
smuggling trade and whether he cams 
away from Rajasthan to Bangalore be- 
cause of a warrant against him — Impu- 
tation conveyed by those questions is per 
se defamatory — Hence client is liable 
under S. 500 Penal Code. 1935 MWN 460, 
Dissented from — (Penal Code (1860), S. 
499 Exception 9 — Judicial proceedings^ 
— Privilege of witnesses). 

Mys 34 A (C N 7) 


■ S. 134 — Wife’s petition for nullity- 

of marriage on ground of husband’s in- 
capacity — Testimony only of wife avail- 
able — Corroboration not essential, n 
evidence is reliable — Standard of proOT 
required — See Hindu Marriage Acs 
(1955), S. 12(l)(a) Guj 43 (C N 7) 


S. 134 — Husband’s petition for dis- 
solution of marriage — Grounds of wife’& 
adultery and desertion — Both re^on- 
dents remaining ex parte — Petitioner 
examining himself alone — No corrobo- 
ration — His evidence held sufficient for 
relief sought for — See Divorce Act 
(1869), S. 10 Mad 91 (C N 24)“ 

S. 146 — Defamatory questions put 

b.y lawyer to a witness in cross-exa- 
ruination on client’s instructions— No rea- 
sonable basis available for putting them 
Such- communication is not professional 

— Its disclosure is not protected under 
S. 126 — Imputation conveyed by those 
questions held per se defamatory — Hence 
client is liable under S. 500 Penal Code- 
See Evidence Act (1872), S. 126 

Mys 34 A (C N 7> 

S. 149 — Defamatory questions put 

by lawyer to a witness in cross-examina- 
tion on client’s instructions — No rea- 
sonable basis available for putting them- 

— Imputation conveyed by those ques- 
tions is per se defamatory — Hence 
client is liable under S, 500 Penal Code 

— See Evidence Act (1872), S. 126 

Mys 34 A (C N n 

Fundamental Rules 

See under Civil Services. 

General Clauses Act (10 of 1897) 

S. 3 (36) — 'Movable property’ — In- 
cludes electricity — See City Calcutta 
Civil Court Act (21 of 1953), Sch. 1, Cl. 4 
(iv) Cal 75 (C N 8) 

;S 26 — Prohibition under, is against 

punishment twice for same offence — - 
Simultaneous prosecution under mora 
than one enactment is not barred — - 
Choice of enactment or enactments fog 
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General Clauses Act (contd.) 
prosecution is with prosecutor or autho- 
rity concerned 

Andh Pra 47 G (C N 7) 

Goa, Daman and Diu Civil Courts Act 
(16 of 1965) 

S. 22 — Suits instituted under Portu- 
gese Civil Procedure Code — Remedy of 
appeal' and Limitation governed by that 
code only — Extension of Indian Civil 
Procedure Code to the Union territory 
during pendency of suits notwithstand- 
ing — Change of names of courts under 
S. 35 did not put an end to Portuguese 
courts — S. 22 has ■ no application to ap- 
peals against suits filed under Portuguese 
Code — Limitation Act (1963) S. 29(2) 
and Sch. 1, Art. 116 — Appeal time — 
Period applies to appeals under Indian 
Civil Procedure Code and not to those 
under Portuguese Civil Procedure Code 
— S. 29(2) does not repeal provisions 
under the Portuguese Code — Repeal of 
Portuguese Code did not affect rights 
and remedies accrued — See Goa, Daman 
and Diu Civil Courts Act (1965) S. 35 

Goa 28 (C N 5) 


Government Land Assignment,. Regula- 
tion (contd.) 

ments and payments made in 1964 were 
invaUd O. P. No. 337 of 1957 (Ker) and- 
A. S. No. 550 of 1962 (Ker) Overruled. 

Ker 21 A (C N 5) (FB) 

r S. 7 (1) (f) — "Kuttikanom” — It is 

neither fee nor tax — It is Government’s 
share of value of reserved trees — It can 
vary with market value of timber. 

Ker 21 C (C N 5) (FB)' 


R. 26A — Govt, in 1099 ME holding 

that ' on payment of timber value of re- 
served trees at fiat rate of Rs. 35 per 
acre of wooded area, grantee would ac- 
quire full rights to reserved trees — 
ment of instalments to be made within 
four years from date of decision and con- 
sequential notification — Paragraph in 
notification not specifying point of time 
from which instalment payment should 
commence — Grantee, held, could not 
choose his own time — Payments made 
in 1964 were invalid ■ — See Government 
Land Assignment Regulation (3 of 1097- 
ME), S. 7(1), Cl. (f) 

Ker 21 A (C N 5) (FB> 


Ss. 35 and 22 — Suits instituted 

under Portuguese Civil Procedure Code — 
Remedy of appeal and limitation govern- 
ed by that Code only — Extension of 
Indian Civil Procedure Code to the Union 
Territory during pendency • of suits, not- 
withstanding change of names of Courts 
under S. 35 did not put an end to Portu- 
guese Courts — S. 22 has no application 
to appeals against suits filed under Portu- 
guese Code Goa 28 (C'N.5) 

Goa Daman Diu (Extension of Code of 
Civil Procedure and Arbitration) Act (30 
of 1965) 

S. 4 — Suits instituted under Portu- 
guese Civil Procedure Code — Remedy 
of appeal and Limitation governed by that 
code only — Extension of Indian Civil 
Procedure Code to the Union territory 
during pendency of suits, notwithstand- 
ing — See Goa, Daman and Diu Ci^^ 
Courts Act (1965), S. 35 

Goa 28 (C N 5) 

Government Land Assignment Regulation 
(3 of 1097 ME) 

“ — S. 7(1), Cl. (f), Rr. 26 A and 26B — 
Grant of land — Rights of grantee — 
Government in 1099 ME holding that on 
payment of timber value of reserved trees 
at flat rate of Rs. 35 per acre of wooded 
area grantee would acquire full rights to 
reserved trees — _ Payment of instalments 
to be made within four years from date 
of decision and consequential notification 
— Paragraph in notification not specify-* 
fng point of time from which instalment 
payment should commence as regards 
grantee before 1099 — Grantee, held could 
not choose Ms own time for paying instal- 


R. 26B — Govt, in 1099 ME holding 

that on payment of timber value of re- 
served trees at fiat rate of Rs. 35 per 
acre of wooded area, grantee would ac- 
quire full rights to reserved trees — 
Payment of instalments to be made with- 
in four years from date of decision and 
consequential notification — Paragraph 
in notification not specifying point of 
time from which instalment payment 
should commence — Grantee, held, could- 
not choose his own time — Payments- 
made in 1964 were invalid — See Gov- 
ernment Land Assignment Regulation (3 
of 1097 ME), S. 7(1), Cl. (f) 

Ker 21 A (C N 5) (FB> 

Government of India Act (1935) (26 Geu 
V and 1 Edw VIII, C 2) 

S. 299(2) — Constitution of India, 

Art. 366(10), 31(5) & (6), 31-A, 31-B and 
Sch. IX — Provision in a Pre-Constitu- 
tion Act void ab initio is not 'existing 
law’ — : Provision does not attract Art. 
31(5) or 31-A, inclusion of the Act (Re- 
settlement of Displaced Persons (Land 
Acquisition) Act, (1948), in Sch. IX of 
Constitution notwithstanding (Re-settle- 
ment of Displaced Persons (Land Acqui- 
sition) Act (1948), S. 7(l)(e) Provisos — 
Provisos ultra vires S. 299(2) of the Gov- 
ernment of India Act, 1935 — Hence 
ignored — Provisos not 'existing law’- 
under Art. 366(10) of Constitution) — See- 
Constitution of India, Art. 366(10) 

DelM 44 (C N 8). 

Guardians and Wards Act (8 of 1890) 

S. 4(2) — Guardian — Meaning of — 

It means all kinds of guardians whether 
testamentary, certificated, natural or evem 
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<Tuardians and Wards Act (contd.) 

<3e facto — See Guardians and Wards Act 
(1890), S. 25 Mad 92 A (C N 25) 

S. 4(2) — Illegitimate child — There 

is no authority to hold that under English 
law mother of illegitimate child is natural 
guardian of the child — : See Guardians 
and Wards Act (1890), S. 25 

Mad 92 B (C N 25) 
S. 7 — Scope — Declaration is mere- 
ly recognition of pre-existing right — 
Declaration as to guardianship — When 
■can be made Mad 92 C (C N 25) 

— ; — Ss. 7 and 25 — Appointment of guar-’ 
•dian — Petitioner a permanent resident 
•of England — Held, she could not be ap- 
pointed as guardian of minor so as to en- 
able her to obtain custody of minor under 
S. 25; AIR 1937 Lah 797 & AIR 1942 Lah 162 
& AIR 1933 All 780 & AIR 1937 Bom 
158, Not Foil — Held further on facts 
that the case did not constitute an excep- 
tion to aforesaid rule 

Mad 92 D (C N 25) 
Ss. 25 and 4(2) — Guardian — Mean- 
ing of — It means all -kinds of guardians 
whether testamentary, certificated, natu- 
fal or even de facto 

Mad 92 A (C N 25) 
Ss. 25 and 4(2) — Illegitimate child 

— There is no authority to hold that 
binder English law mother of illegitimate 
•child is natural guardian of the child 

Mad 92 B (C N 25) 

S. 25 — Guardians and Wards Act 

(1890)_, Ss. 7 and 25 — Appointment of 
guardian — Petitioner a pei-manent resi- 
■dent of England — Held, she could not 
be "appointed as guardian of minor so as 
to enable. her to obtain custody of minor 
under S. 25 — See Guardians and Wards 
Act (1890),' S. 7 Mad 92 D (C N 25) 

•Gujarat Imposition of Taxes by Munici- 
palities (Validation) Act 19G3 (2 of 1964) 
See under Municipalities. 

Gujarat -Municipalities Act (34 of 1964) 
See 'under Municipalities 

.HIGH COURT RULES AND ORDERS 
— Madras High Court Criminal Rules of 
Practice and Circular Orders, 1958 
R. 45 — Rule valid and mandatory 

— Rules framed in exercise of power 
under Articles 227 and 309 of Constitu- 
tion — ■ Contravention fatal to appoint- 
ment- — On facts, held. Government had 
appointed a person as public prosecutor 
not nominated by the Collector — Order 
of appointment quashed — Mandamus to 
act upon nomination sent by collector and 
appoint writ petitioner accordingly refus- 
ed — Government is not bound to accept 
nomination sent by Collector — Order in 
W. P. No. 436 of i968 (Mad) by Kailasam 
J. Reversed on facts 

Mad 63 B (C N 19) 

■ R. 45 and Standing Orders of the 

'' Government relating to appointment of 
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High Court Rules and Orders — Madras 
High Court Criminal Rules of 'Practice 
and Circular Orders (contd.) 

Law Officers in the mofussil — Standing 
Orders have no statutory force — Govern- 
ment can relax them in suitable cases 

Mad 63 D (C N 19) 

^R. 45 — Object of the Rule 

Mad 63 E (C N 19) 


Hindu Adoptions and Maintenance Act (78 
of 1956) 

S. 18 — Hindu woman’s right to 

maintenance and in particular from 
stepson — See Hindu Law — Maintenance 
Andh Pra 33 A (C N 4) 
-^-S. 18(2) — Right to live separately 
from husband under — Is not same as a 
right of judicial separation under S. 10(2) 
of Hindu Marriage Act (1955) — See 
Hindu Marriage Act (1955), S. 10 

All 102 (C N 9) 
— — S. 21 — Hindu Woman’s right to 
maintenance and in particular from step- 
son — See Hindu Law — ^Maintenance 

Andh Pra 33 A (C N 4) 

S. 22 — Hindu Woman’s right to 

maintenance and in particular from step- 
son — ^ See Hindu Law — Maintenance 
Andh Pra 33 A (C N 4) 

Hindu Law 

Debt — Joint family property _ — 

Surety bond creating personal liability 
on father to pay third person’s debt _ — 
Debt neither illegal nor immoral — Joint 
family estate in hands of sons held liable 
for payment of same in view of pious 
obligation of sons to pay father's debt 
Punj 67 (C N 11) (FB) 
Joint family — Manager — "Widow 

— Widow cannot be a karta of a joint 

family. AIR 1947 Nag 178 held Overruled 
by AIR 1966 SC 24 and no longer good 
law Orissa 32 B (C N 14) 

Maintenance — Hindu woman’s right 

to maintenance and in particular from 
stepson Andh Pra 33 A (C N 4) 

Maintenance — Charge created by 

decree for maintenance obtained by wife 
of manager of joint Hindu family over 
joint family property — Charge is bind- 
ing on her stepson subsequent to parti- 
tion of joint family property. AIR 1944 
Bom 235 (2) Dissent from 

Andh Pra 33 B (C N 4) 
Representation of estate — Principle 

— Mother representing minor’s estate — 
Mother impleaded in action but not minor 
— - Principle, held, applied — See Civil 
P. C. (1908), O. 22, R. 4 

Orissa 32 A (C N 14) 

Hindu Marriage Act (25 of 1955) 

S. 9 — Reasonable excuse — Mean- 
ing of — Even those excuses which do 
not strictly fall under S. 9(2) can be con- 
sidered as reasonable excuses — If hus- 
band is not guilty of misconduct, his 
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petition cannot be dismissed metely be- 
cause wife does not like to stay with 
him Madh Pra 30 C (C N \l) 

S. 9 — Husband’s petition for resti- 
tution of conjugal rights — Defence of 
maltreatment on part of husband — 
Burden is on respondent — Wife to prove 
it Madh Pra 36 D (C N 11) 

S, 10 — Scope — Desertion — Mean- 
ing of — There must be determination 
to put an end to marital relations and to 
put an end to cohabitation permanently — 
Remarriage of husband by itself, cannot 
afrord reasonable cause for desertion. AIR 
1959 Andh Pra 547 (FB) & AIR 1963 
Andh Pra 323 & AIR 1965 Mys 299, Dis- 
sent. from. All i02 (C N 9) 

S. 10 — Ex parte decree, passed in 

petition filed by wife under . S. 10. set 
aside in appeal by husband and case 
remanded — Husband contesting petition 
on merits before trial Court — Raising 
objection as to territorial jurisdiction — 
Omission to raise such objection in ap- 
peal — Effect — See Evidence Act (1872), 
S. 115 J. & K. 19 (C N 5) 

S. 10(1) (b) — Cruelty — Husband’s 

petition for restitution of conjugal rights 
— Defence of cruelty — Husband, on 
certain occasions, persuading his wife to 
accompany him and even pressing her 
for the same — This conduct on the hus- 
band’s part giving rise to unpleasantness 
because wife was unwilling to go with 
him — Held, such conduct on husband’s 
part was perfectly justified and. could, 
by no stretch of imagination, be treated 
as cruelty Madh Pra 36 A (C N,J.l) 

S. 12 (1) fa) — Petitioner must prove 

that mental or physical condition of res- 
pondent from time of marriage till insti- 
tution of proceedings was such as to make 
consummation of marriage a practical 
impossibility - SC 137 A (C N 31) 

S. 12(1) (a) — Finding by two lower 

courts that petitioner’s case about respon- 
dent’s impotency could not be believed 
and that respondent’s evidence that she' 
had always been ready and \villing to 
allow her husband to consummate mar- 
riage should be believed — Supreme 
Court refused to interfere and annul the 
marriage under S. 12(1) (a) — ■ See Consti- 
tution of India, Art. 136 

SC 137 B (C N 31) 
S. 12(1) (a) — Wife’s petition for nulli- 
ty on ground^ of husband’s incapacity — 
Evidence of impotency — Testimony of 
only petitioner available — Corrobora- 
tion not essential, if evidence is reliable 
and there is no collusion — Impotency 
can be due to psychological inhibition 
-or physical incapacity — However stand- 
ard of proof required is not different in 
either case^ — Wife’s evidence must be 
tested in the light of probabilities and 
conduct of parties — Husband and wife 
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Hindu Marriage Act (contd.) 
not alleged to be on bad terms — ^ Wife 
waiting for seven years since marriage 
before making such petition -y Husband 
not contesting . — All these indicate truth 
of wife’s allegation — Evidence of wife 
should held be accepted and marriage 
annulled Guj 43 (C N 7) 

S. 13 — Ex parte decree, passed in 

petition filed by wife under Ss. 10 and 13, 
set aside in appeal by husband and case 
remanded — ^ Husband contesting petition 
on merits before trial Court — ; Raising 
objection as to territorial jurisdiction — 
Failure to raise such objection in appeal 
— Effect — See Evidence Act (1872), 
S. 115 J. & K. 19 (C ,N 5) 

S. 19 — Failure to raise an objection 

to the jurisdiction does not turn the Court 
into a legally constituted one if otherwise 
it does not possess the requisite jurisdic- 
tion — See Evidence Act (1872), S. 115 

J. & K. 19 (C N 5) 

S. 23 {l)(d) — Delay — In order to 

.disentitle petitioner to relief on ground 
of delay it has to be shown that delay was 
both unnecessary and improper — Con- 
duct of parties must be taken into account 
to see if delay was really culpable 

Madh Pra 36 B (C N 11) 
HOUSES AND RENTS 

— Bombay Rents, Hotel and Lodging 

House Rates (Control) Act (57 of 1947) 

S. 11 — Small cause court at Ahmeda- 

bad exercising jurisdiction under Bombay 
Act — Can issue distress warrant under 
S. 53, Presidency Small Cause Courts 
.Act read with R. 5 — See Houses and 
Rents — ^Bombay Rents, Hotel and Lodging 
House Rates (Control) Act (57 of 1947) 
S. 28 SC-T02 (C JN 23) 

Ss. 28, 11, 49(2) (iii) — Bombay Rents, 

Hotel and Lodging House Rates (Control) 
Rules (1948), Chap. IV, Rules 5, 6 — 
Small Cause Court, at Ahmedabad exer- 
cising jurisdiction in the matter, of fixa- 
tion of standard rent, under Bombay Act 
— Municipal taxes payable by tenant due 
and deposited into Coui't by order of 
Court — Landlord not to withdraw — 
Distress warrant in respect of taxes can 
be issued on application by landlord 
under S. 53, Presidency Small Cause 
Courts Act SC 102 (C N 23) 

S. 49 (2) (iii) — Small Cause Court 

at Ahmedabad exercising jurisdiction 
under Bombay Act — Can issue distress 
warrant under S. 53 Presidency Small 
Causes Courts Act read with R. 5. — 
See Houses and Rents — Bombay Rents. 
Hotel and Lodging House Rates (Control) 
Act (57 of 1947), S. 28 

SC 102 (C N 23) 

— Bombay Rents, Hotel & Lodging House 
Rates (Control) Rules (1948) 

Ch. IV Rule 5 — Small Cause Court 

at Ahmedabad exercising jurisdiction 
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Houses and Rents — Bombay Rents, Hotel 
■ and Lodging House Rates JControI) 
Rules (contd.) 

under Bombay Act — Can issue distress 
warrant under S. 53, Presidency Small 
Cause Courts Act read with R. 5 — See 
Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates (Control) 
Act (57 of 1947), S. 28 SC 102 (C N 23) 

Ch. IV Rule 6 — Small Cause Court 

at Ahmedabad exercising jurisdiction 
under Bombay Act — Can issue distress 
warrant under S. 53, Presidency Small 
Cause Courts Act — See Houses and 
Rents — Bombay Rents, Hotel and Lodg- 
ing House Rates (Control) Act (57 of 
.1957), S. 28 SC 102 (C N 23) 


— ^East Punjab Urban Rent Restriction 
Act (3 of 1949) 

S. 13 — Evacuee property forming 

part of compensation pool and exempt 
from operation of Act — Sub-letting by 
tenant during such period — Purchaser 
of property can evict the tenant by an 
application under S. 13 notwithstanding 
that the property when sublet was exempt 
from operation of the Act. Civil Revn. 
No. 675 of 1963, D/- 13-11-1964 (Punj) & 
Civil Revn. No. 222 of 1964. D/- 21-5-1965 
(Punj) & Civil Revn. No. 295 of 1965, 
D/- 21-5-1965 (Punj) & Civil Revn. No. 
321 of 1965, D/- 17-12-1965 (Punj) Over- 
ruled. Punj 60 A (C N 9) (FB) 

S. 13 — Eviction on ground of sub- 
letting — Tenant of a house subletting pre- 
mises without permission of landlord — 
Rent Control Act prohibiting such sub- 
letting. coming into force later — Tenant 
can be evicted notwithstanding the fact, 
that the Act prohibiting such sub-letting 
was not in force when the premises were 
sub-let. — See Transfer of Property Act 
(1882), S. 108 (J) 

Punj 60 B (C N 9) (FB), 


“Jammu and Kashmir Houses and Shops 
Bent Control Act (14 of 2009) 

S. 8 — Fixation of fair rent by con- 
sent of parties — Second application for 
the same relief is barred — Previous 
order operates as estoppel by conduct — 
Plea that estoppel could not lie against a 
statute is not available — Principles as 
to availability of plea of estoppel against 
statute, stated. AIR 1956 Punj 95, Dissent- 
ed from — (Evidence Act (1872), Sec. 115 
Estoppel against statute — Exceptions to 
the bar of, stated), 

J. & K. 26 (C N 7) (FB) 
“ Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950, as amend- 
ed by Act 12 of 1965) 

Section 13A — "Appeal” — Meaning 

— Tenants filing appeal or revision against 
eviction decree — Other conditions under 
S. 13A (d) fulfilled — Clause (d) covers 
even such tenants — Application for leave 
to appeal is not "appeal” within the 
meaning of Cl. (d) — Tenants applying 


Houses and Rents — Rajasthan Premises 
(Control of Rent and Eviction) Act 
(contd.) 

for leave to appeal to Division Bench and 
also for special leave to appeal to Supreme 
Court under Art. ■ 136, Constitution — 
Tenants yet entitled to apply under Sec- 
tion 13A (d). 

Raj 26 (C N 5) 


— U. P. Temporary Control of Rent and 
Eviction Act (3 of 1947) 


S. 3 — Commissioner’s order under 

Section 3 effective on the date of fil- 
ing of suit — Cancellation by State Gov- 
ernment subsequent to filing of siiit — Suit 
is maintainable — Jurisdiction of Civil 
Court— AIR 1965 All 498(FB) Held over- 
ruled by (1968) All WR (HC) 713 (SC). 

All 125 A (C N 14) 

S. 3 — Act attaches finality to the 

order of Commissioner — See Civil Pro- 
cedure Code (5 of 1908), S. 9 

All 125 C (C N 14) 

Section 3 (3) — Commissioner in 

hearing revision entitled to take into con- 
sideration subsequent events either of 
facts or law which are germane to the 


existence of power of revision — He can 
act on compromise. (1968) 22 STC 26 (All) 
Dissented from. 

All 125 D (C N 14) 
Section 16 — Finality to Commis- 
sioner’s order is attached by Section 3 
(4) and not Section 16 — Provisions do 
not affect orders of Commissioner — Civil 
Court competent to adjudicate such orders. 

All 125 B (C N 14) 


Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950 as amended by 
Act 3 of 1954) 

See under Tenancy Laws. 

Hyderabad Tenancy and Agricultural 
Lands (Re-enactment, Validation and 
Further Amendment) Act (Maharashtra 
Act 45 of 1961) 

See under Tenancy Laws. 

Identification of Prisoners Act (33 of 1920) 

S. 5 — Contrast between the section 

and Section 73, Evidence Act — See Evi- 
dence Act (1872), S, 73 

Mad 85 C (C N 23) 

Income-tax Act (11 of 1922) 

S. 46 (5-A) — Suit by firm for refund 

of excess custom duty recovered by Col- 
lector — Decree against Union of India 
— Notice under Section requiring Col- 
lector to pay decretal amount to Income- 
tax Authorities for Income-tax and penal- 
ty due on firm — Notice to Collector 
held legal— See Civil P. C. (1908), O. 21, 
R. 2 SC 118 (C N 27) 

Indian Forest Service (Initial Recruitment) 
Regulations (1966) 

See under Civil Services. 
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Indian Forest Service (Recruitment) Rules 
(1966) ^ , 

See under Civil Services. 

‘Indore Stamp Act (2 of 1907) 

See under Stamp Duty. 

Industrial Disputes Act (14 of 1947) 

S. 2 (a) — Industry carried on by a 

■corporation incorporated under Companies 
Act and not directly by Central Govern- 
ment or any of its departments — Indus- 
try is not one carried by Central Govern- 
ment though all the shares are owned by 
president of India and some officials 
— (Point conceded) SC 82 A (C N 19) 

Ss. 2 (a), 2 (g) and 10 — "Under the 

■authority of ’’ — Meaning of — _ Corpora- 
tion incorporated under Companies Act — 
"When an agent of the State — Undertak- 
ing carried by Heavy Engineering Cor- 
poration Ltd., though controlled wholly or 
partially by Government department not 
an industry carried on under the authority 
pf Central Government 

SC 82 B (C N 19) 

S. 2 (a) — Under Authority of Cen- • 

tral Government — Company incorporat- 
ed under Companies Act — Is an entity 
-distinct from its share-holders — Shares 
owned by President of India and some of- 
ficials — Does not make the company an 
agent of Central Government — See Com- 
panies Act (1956), S. 34 (2) 

SC 82 D (C N 19) 

S. 2 (g) — "Under the authority of” 

— Undertaking carried by Heavy 
Engineering Corporation Ltd. though con- 
trolled wholly or partially by Government 
department not an industry carried on 
under the authority of Central Govern- 
ment — See Industrial Disputes Act 
(1947), S. 2 (a) SC 82 B (C N 19) 

S. 2-A (as inserted by Amendment Act 

■35 of 1965) — Constitution of India, Arti- 
cles 245, 246; Sch. 7, List 3, Entry 22 and 
List 1, Entry 97 — Validity of Sec. 2-A 
— By amendment a dispute between single 
workman and management is deemed to 
be an industrial dispute — Competence of 
Parliament to legislate on individual dis- 
pute — Interpretation of Entry 22 

Mad 82 A (C N 22) 

S. 2-A — Reference under S. 10 (1) 

<c) competent after introduction of Sec- 
tion 2-A — Legality of such reference 
cannot be questioned — See Constitution 
of India, Art. 226 Mad 82 C (C N 22) 

^S. 10 — Dispute concerning industry 

carried on by Heavy Engineering Cor- 
poration Ltd. — State Government and 
not Central Government is appropriate 
■Government to make reference — See In- 
dustrial Disputes Act (1947), S. 2 (a) 

SC 82 B (C N 19) 
— ; — S. 10 — Question referred to Indus- 
trial Tribunal regulated by company’s 
standing orders — Application for modi- 
fying standing _ order actually pending 
before the certifying officer under the 


A.LR. 1970 FEBRUARY 

Industrial Disputes Act (contd.) 

Industrial ,Eihployees (Standing Orders) 
Act, 1946 Reference under'. S. 10 not 
precluded and is valid SC 82 C (C N 19) 
S. 10 (1) (c) — Reference — Govern- 
ment can make a reference even if it had 
declined to make a reference earlier 

Mad 82 B (C N 22) 

S. 10 (1) (c) — See Constitution of 

India, Art. 226 Mad 82 C (C N 22) 

S. 10 (1) (c) — Notification referring 

to report of Labour Officer as conciliation 
report — Such error would not vitiate 
order of reference — See Constiution of 
India, Art. 226 Mad 82 D (C N 22) 

■ — S . 33-C (2) — Application under — 
Article 137 of Limitation^ Act, 1963, is not 
applicable — No limitation is prescribed 
for such application SC 196 B (C N 43) 

Sch. 3, Item 1 — Sastry Award (Bank 

Award) — Para 164 (b) (9) — Desai 
Award, Paras 5, 218, 221, 231, 288, 289 — 
Super-visory special allowance — When 
can be claimed SC 196 E (C N 43) 

Sch. 3, Items 2, 5 — Payment of mini- 
mum wages by Electricity Board to its 
employees — Demand for fair or living 
wage — Grant of, depends on capacity of 
employer to meet expenditure — Capadty 
to pay — Factors to be considered 

SC 87 (C N 20) 
Sch. 3, Item 5 — Payment of mini- 
mum wages by Electricity Board to its 
employees — Demand for fair or living 
wages — Grant of, depends on capacity 
of employer to meet expenditure — See 
Industrial Disputes Act (1947), Sch. 3, 
Item 2 • SC 87 (C N 20) 

Interpretation of Statutes 

See Constitution of India, Preamble. 

— ^Mandatory provision — Determina- 
tion) — See Rajasthan Armed Constabu- 
lary Act (12 of 1950), S. 6 (e) 

Raj 32 (C N 6) 

Jammu and Kashmir Houses and Shops 
Rent Control Act (14 of 2009) 

See under Houses and Rents. 

Jammu and Kashmir Village Panchayat 
Act (23 of 1958) 

See under Panchayats. 

Kerala Civil Courts Act (1 of 1957) 

S. 12 — All appeal from decisions of 

Subordinate Judge in land acquisition pro- 
ceeding lie to High Court irrespective of 
value of subject-matter — See Land 
Acquisition Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 

S. 13 — ■ All appeal from decisions of 

Subordinate Judge in land acquisition pro- 
ceeding lie to High Court irrespective of 
value of subject-mater — Proceeding 
under Land Acquisition Act is not suit 
■within S. 13 — See Land Acquisition Act' 
(1894), S. 54 Ker 30 A (C N 7) (FB) 

Kerala Land Acquisition Act (21 of 1962) 

S. 20 — Decision of Subordinate Judge 

in Land Acquisition proceedings — Ap- 
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Kerala Land, Acquisition Act (contd.) 
peal lies to High Court irrespective of 
value of subject-matter and even if deci- 
sion is under Section '18 or Section 30 of 
Land Acquisition Act — See Land Acquisi- 
tion Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 

S. 32 — Decision of Subordinate Judge 

in Land Acquisition Proceedings — Ap- 
peal lies to High Court irrespective of 
value of subject-matter and even if deci- 
sion is under Section 18 or Section 30 of 
Land Acquisition Act — See Land Acqui- 
sition Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 

S. 60 — Provision is not pari materia 

with any of the provisions of Land Acqui- 
sition Act — See Land Acquisition Act 
(1894), S. 54 Ker 30 A (C N 7) (FB) 
Land Acquisition Act (1 of 1894) 

S. 3 (d) — Dispute as to apportion- 
ment of compensation — District Court 
referring dispute to Civil Judge (S. D.) 
under Section^3 (d) — • By reason of trans- 
fer of dispute. Civil Judge (S. D.) does not 
become principal Court such as District 
Court' so that its decision would become 
appealable only to High Court — See Land 
Acquisition' Act (1894), S. 54 

Guj 37 A (C N 6) 

Ss. 4, 6 and 40 — 'Company Provi- 
sions’, when not applicable, though acqui- 
sition is for a company 

Cal 90 B (C N 12) 

Ss. 4 and 6 — "Public purpose" — 

Government declaring that the payment 
would be made "in due course on finalisa- 
tion”’ — Lack of intention to pay on the 
part of Government, held, not inferable ■ — 
Further contribution not- required to be 
made prior to proceedings under Sec- 
tions 4 and 6 Cal 90 C (C N 12) 

Ss. 4 and 6 — 'Public purpose’ — 

Token contribution by Government ; — It- 
self no ground to hold the exercise of 
power is colourable or mala fide — Exis- 
tence of additional circumstances necessary 
to hold so — Onus on the person alleging 
fraud or mala fides Cal 90 D (C N 12) 

S. 4 — Public Purpose — Declaration 

need not recite the precise purposes — 
Enough, if from the evidence a public pur- 
pose can be discerned — See Land Acqui- 
sition Act (1894), S. 6 

Cal 90 G (C N 12) 

Ss. 4 and 6 • — Quarters for members 

of staff of educational institution, if a 
public purpose Cal 90 H (C N 12) 

— ; — Ss. • 4 and 6 — Notification under, 
composite, mentioning both public and 
non-public purposes — Parcels of land not 
demarcated — Notification fails 

Cal 90 I (C N 12) 

— ySs. 4 and 6 — Attempt to purchase by 
private treaty — No condition precedent 
to acquisition under the Act 

Cal 90 J (C N 12) 


Land Acquisition Act (contd.) 

Ss.‘ 4 and 6 — 'Public purpose’ — 

Presence of — "Fact that proceeding was 
at instance of an" individual or benefits 
him, no criteria Cal 90 K (C N 12) 

S. 5-A- — Lands fit for habitation after 

putting up buildings, not waste lands — 
■Treating them to be so and applying Sec- 
tion 17 (4), held invalid — Such procedure 
denied an inquiry under Section 5-A — 
See Land Acquisition Act (1894), S. 17 (1) 
and (4) -Cal 90 M (C N 12) 

S. 5-A ' — Government to apply its 

mind as to existence of urgency if inquiry 
under S. 5-A is to be dispensed with — 
See Land Acquisition Act (1894), S. 17 
(1)(4) Cal 90 N (C N 12) 

- — S. 6 (3) — 'Public purpose’ — Decla- 
ration under S. 6, is conclusive ■ — Vali- 
dity of proceedings can still be challenged 

— Grounds stated Cal 90 A {C N 12) 

■ S. 6 — Company Provisions, when 

not applicable, though acquisition is for 
a company — See Land Acquisition Act 
(1894), S. '4 Cal 90 B (C N 12) 

S. 6 — Public Purpose — Govt, de- 
claring that the payment would be made 
in due course on finalisation — Lack of 
intention to pay on the part of Govern- 
ment, held not inferable — Further, con- 
tribution not required to be made prior 
to proceedings under Ss. 4 and 6 — See 
Land Acquisition Act (1894), S. 4 

Cal 90 C (C N 12) 
S. 6 — Public purpose — Token con- 
tribution by Government — Itself no 
ground to hold the exercise of power is 
colourable or mala fide — See Land Ac- 
quisition Act (1894), S. 4 

Cal 90 D (C N 12) 
S. 6 — Requisites needed for the de- 
claration under — Facts that the insti- 
tution for which the acquisition was made 
was not popular, held, could not be can- 
vassed — It was a matter for the Govern- 
ment to consider Cal 90 E (C N 12) 

S. 6 — 'Public purpose’ — Need for 

— Government to apply its mind to see 
if it exists — Declaration using the word 
'etc’, after mentioning some purposes — 
Use of 'etc’, deplored 

Cal 90 F (C N 12) 

Ss. 6 and 4 — "Public purpose” — 

Declaration need not recite the precise 
purposes — Enough, if from the evidence 
a public purpose can be discerned 

Cal 90 G (C N 12) 
— — S. 6 — Quarters for members of staff 
of educational institution if a public pur- 
pose — See Land Acquisition Act H894), 
S. 4 Cal 90 H (C N 12) 

— — S. 6 — Notification under composite, 
mentioning both public and non-public 
purposes — Parcels of land not demarcat- 
ed — Notification fails — See Land Ac- 
quisition Act (1894), S. 4 

Cal 90 I (C N 12) 
S. 6 — Attempt to purchase by pri- 
vate treaty — No condition precedent to 
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Land Acquisition Act (contd.) 
acquisition under the Act - 
Acquisition Act (1894), S. '4 

■ Cal 90 J (C N 12) 

S. 6 — Public Purpose — Presence 

of — Fact that proceeding was at instance 
of an individual or benefits- him, no crite- 
ria — See Land Acquisition Act (1894), 
S 4 ; Cal 90 K (C N 12) 

S. 6— Waste land — Lands fit for habi- 
tation after putting up buildings, not 
waste lands — Treating them to be so 
and applying S. 17(4), held invalid — See 
Land Acquisition Act (1894), S. 17(1) and 
{ 4 i Cal 90 M (C N 12) 

S. 6 — Declaration- under 


Suffici- 
ency of grounds for urgency not iusti- 
ciable — Interference for Government’s 
failure to apply its mind is, however, 
possible — See Land Acquisition Act 
(1894); S. 17(1) (4) Cal 90 N (C N 12) 

S. 11 — Collector reser-ving question 

as to which among several claimants is 
entitled to compensation for decision oi 
Court — Deposit of amount of compen- 
sation in Court — Proceeding in Court is 
no different from an interpleader suit — 
See Land Acquisition Act (1894). S. 54 

Ker 30 A (C N 7) (FB) 

S. 17(1) and (4) — Applicability — 

Conditions Cal 90 L (C N 12) 

Ss. 17 (1) and (4). 5-A and 6— "Waste 

land” — Lands fit for habitation after 
putting up buildings, not waste lands — . 
Treating them to be so and applvin S. 17 
(4), held invaUd Cal 90 M (C N 12) 

S. 17 (1), (4), 5-A and 6 — Sufficiency 

of grounds for 'urgency’ not justiciable 
— Interference for Government’s failure 
to apply its mind is, however, possible 

Cal 90 N (C N 12) 
S. 18 — Decision of Subordinate 


Land Acquisition Act (contd.) 

(S.D.) does not fall under Part III of Act 
of 1894, it cannot be called award and 
hence is not appealable under S. 54 — It 
amounts to decree and is applicable under 
S. 96 — See Land Acquisition Act (1894), 
S. 54 Gui 37 A (C N 6) . 

S. 30 — Decision of Subordinate Judge 

in land acquisition proceeding — Appeal 
lies to High Court irrespective of value 
of subject-matter, even if decision is one 
under S. 30. 1965 Ker. L. T. 616, Partly 
overruled — See Land Acquisition Act 
(1894), S. 54 Ker 30 A (C N 7) (FB) 

S. 40 — Company Pro-visions, when 

•not applicable, though acquisition is for 
a company — See Land Acquisition Act 
(1894), S. '4 Cal 90 B (C N 12) 

— — S. 54 — Section refers to award of 
'Court’ and not that of Land Acquisition 
Officer ' Guj 37 B (C N 6) 

Kerala. 


Ss. 54, 18. 30. 11. 26 (2) 

Ci-vil Courts Act (1 of 1957), Ss. 12, 13 — 
.All appeals from decisions of Subordinate- 
Judge in land acquisition proceeding lie 
to High Court irrespective of value - of 
subject-matter — Proceeding under Land 
Acquisition Statutes is not suit within 
S. 13 of .latter Act — Whether reference 
under Section 18 of former Act amounts 
to award or only decree makes no differ- 
ence — 1965 K. L. T. 616, Partly over- 
ruled Ker 30 A (C N 7) (FB> 

S. 54 — Land acquisition appeals — 

High Court deciding after hearing of 
parties that appeal lay to District Court 
— Decision is binding on . parties — See 
Civil P. C. (1908); S. 96 

Ker 30 B (C N 7) (FB) 

Ss. 54, 3(d), 26 and 30 — Cml P. C. - 

(1908), Ss. 2(2) and 96 — Bombay Ci-vil 
Courts Act (14 of 1869), Ss. 8, 21, '24 and 
26 — Dispute as to apportionment of 


Judge in land acquisition proceeding — _ _ . 

Appeal lies to High Court irrespective oi compensation — District Court referring 

— ...-'I..... a. Ai J ? " /O ^ Jl rv 


value of subject-matter even if decision 
is on reference under S. 18. 1965 Ker. L 
T 616, Partly overruled — See Land Ac- 
quisition Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 

S. 26 — Dispute as to apportionment 

of compensation — District Court refer- 
ring dispute to Ci-vil Judge (S.D.) under 
S. 3 (d) — Since, decision of Ci-vil Judge 
(S.D.) does not fall under part III of Act 
of 1894, it cannot be called award and 
hence is not appealable under S. 54 — See 
Land Acqmsition Act (1894), S. 54 

Guj 37 A (C N 6) 

S. 26(2) — Decision of Subordinate 

Judge in land acqiusition proceedings — 
Appeal lies to High Court irrespective of 
value of subject-matter — See Land Ac- 
quisition Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 

S. 30 — Dispute as to apportionment 

of cornpensation — District Court refer- 
ring dispute to Ci-vil Judge (S.D.) under 
S. 3(d) — Since decision of Civil Judge 


dispute to Ci-vil Judge (S.D.) under S. 3 
(d) — Since decision of Civil Judge (S.D.y 
does not fall under Part III of Act of 1894, 
it cannot be called award and hence is- 
not appealable -under S. 54 — It amounts 
to decree and is appealable under S. 9ff 
— Since decision relates to the value 
which_ is below ten thousand rupees, ap- 
peal lies to District Court to which Court 
of Ci-vil Judge (S.D.) is subordinate and 
not to High Court — By reason of trans- 
fer of dispute, Ci-vil Judge (S.D.) does 
not become principal Court such as Dis- 
trict Court so that its decision would be- 
come appealable only to High Court — 
Even if High Court had authority to- 
decide appeal, usurpation of jurisdiction 
of District Court to hear appeal would not 
be proper Guj 37 A (C N 6) 

Letters Patent 

CL 10 (Cal) — 'Judgment’ — Award of 

Motor Accidents Claims Tribunal — Ap- 
peal against under S. 110-D of Motor 
Vehicles Act — Decision of single Judge 



52‘ ■ 


.STJ^ECT INDEX, A. I. E.' 1970 FEBRUARY 


Letters Patent (Cai). (contd.) 
ris "judgment” — Nature of jurisdiction 
.of clainis Tribunal and of High Court, 
‘explained • — AIR 1968 Punj & Har 277, 
Dissented from. Delhi 37 (C N 7) (FB) 
— Cl. 17 (Mad) — Guardians and Wards 
Act (1890). Ss. 7 and 25 — Appointment of 
guardian — Petitioner a permanent resi- 
dent of England — Held, she could not 
be ■ appointed' as guardian of minor so as 
to enable her to obtain custody of minor 
under S. 25 — See Guardians and Wards 
Act (1890), S. 7 Mad 92 D (C N 25) 

Limitation Act (9 of 1908) 

Preamble — Act must be regarded as 

.an exhaustive code — It is piece of ad- 
jective law and not of substantive law — 
.'See Limitation Act (1908), Art. 182 

Andh Pra 43 A (C N 6) 

S. 14 — Pendency of Civil proceeding 

^ Court must ascertain period during 
-which proceeding, actually remained, 
■pending — Only this period has to be 

■ excluded under S. 14(1) and nothing more 

— AIR 1963 Pat 62 held to be not good 
law in view of AIR 1958 SC 827; AIR 
1965 Andh Pra 388' (FB), Dissented from. 

Pat 50 A (C N 7) 

Art 120 — Suit by Municipality to 

-recover property and other taxes — Pro- 
-vision under Article 120 attracted 

M.ys 37 A (C N 8) 
^Art. 178 — Applicability to awards 

— See Arbitration, Act (1940), S. 14(2) 

. Raj 22 'C (C N 4) 

^Art.' 181 — Madras Estates Abolition 

.and Conversion into Ryotwari Act (26 of 
1948), S. 43 — Compensation paid to per- 
sons not entitled, by Tribunal — Later 
Tribunal asking them to redeposit the 
..amount and ordering petitioner, the right- 
ful claimant, to recover the same — P^ti" 
tioner filing petition under S. 151, Civil 
'.P. C,- to direct respondents to redeposit — • . 
'.Limitation — Whether Art. 181 applies 
Andh Pra 43 C (C N 6) 

Art. 182 and Preamble — Madras 

Estates Abolition and Conversion into 
' Ryotwari Act (26 of 1948), S. 41 — Com- 
pensation paid to persons not entitled, by 
' Tribunal — Later Tribunal asking them 
to redeposit the amount and ordering 

■ petitioner, the rightful claimant, to re- 
cover the same — Petitioner filing peti- 
tion under S. 151 Civil P. C. to direct 
respondents to redeposit — Limitation “ 

■ Whether Art. 182 applies 

Andh Pra 43 A (C N 6) 

Art. 182 — Tribunals adjudicating 

disputes under Madras Act 26 of 1948 are 
not "Court” within meaning of Art. 182 

— See Tenancy Laws _ — Madras Estates 
. Abolition and Conversion into Ryotwari 

Act (26 of 1948), S. 2(14) 

Andh Pra 43 B (C N 6)t 
Limitation Act (3G of 1963) 

S; 29(2) — Suits instituted under 

Portuguese Civil Procedure Code ■ — Re- 


. Limitation Act (1963) (contd.) 
medy -of appeal and Limitation governed 
by that - code only — Extension of Indian 
Civil Procedure' Code to the Union Terri- 
tory during pendency of suits, notwith- 
standing — S. 29(2) of Limitation Act 
(1963) does not repeal provisions under 
the Portuguese Code — Repeal of Portu- 
guese Code did not affect rights and re- 
medies accrued — See Goa, Daman and 
Diu Civil Courts Act (1965), S. 35 

Goa 28 (C N 5) 
“ ^Art.- 137 — Not applicable to applica- 

tion under S. 33-C (2) of Industrial Dis- 
putes Act, 1947 — See Industrial Disputes 
Act (1947), S. 33-C (2) 

SC 196 B (C N 43) 

• Sch. 1, Art. 116 — Suits instituted 

Under Portuguese Civil Procedure Code- 
Remedy of appeal and limitation govern- 
ed by that code only Extension _ of 
Indian Civil Procedure Code to the Union 
Territory during pendency of suits, not- 
withstanding — S. 29(2) of Limitation 
Act (1963) does not repeal provisions 
under the Portuguese Code — Repeal of 
Portuguese Code did not affect rights and 
remedies accrued — See Goa, Daman and 
Diu Civil Courts Act (1965), S. 35 

Goa 28 (C N 5) 

Madhya Bharat Municipal Corporation 
Act (23 of 1956) 

See under Municipalities 

M. P. Co-operative Societies Act 1960 
(17 of 1961) 

See under Co-operative Societies 

Madhya Pradesh Government Servants 
(Temporary and Quasi-Permanent Ser- 
vice) Buies 1960 
See under Civil Services 

M. P. Money Lenders Act (13 of 1934) ■- 
See under Debt Laws 

Madhya Pradesh Tendu Patta (Vyapar 
■Viniyaman) Adhini.yam (29 of 1964) . 

* S. 5 — ; Madhya Pradesh Tendu Patta 

(Vyapar Viniyaman) Niyamawali (1965), 
Rule 9 — Constitutional validity — Act 
creating State monopoly in trade of tendu 
leaves — Transport of leaves does not 
form integral part of trade — Restrictions 
imposed on transport affect fundamental 
rights under Article 19 (1) (f) and (g) and 
have to satisfy tests of reasonableness 
under Article 19, Clause (5) and first part 
of Clause (6) and also Article 304(b) — 
Section 5 and Rule 9 as also order dated 
4-6-1965 cannot be held unreasonable ex- 
cept to the extent of its requiring a per- 
mit for distribution by sattedars to maz- 
doors and cannot be challenged — Order 
dated 12-10-1965 being a mere cancella- 
tion of concession is not a restriction — 
SC 129 B (C N 30) 

S. 5 (2) (b) — ^Madhya Pradesh Tendu 

Patta (Vyapar Viniyaman) Niyamawah 
(1965), Rules 4 to 9 — Provisions fere 
Intended to restrict not only movement of 
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GMadhya . Pradesh Tendu Patta (Vyapair 
Viniyaman) Adhiniyam (contd.) 
tendu leaves from purchasing units to 
•place of storage but also their subsequent 
movement ^ • SC 129 A (C N 30) 

Madhya Pradesh Tendu Patta (Vyapar 
Viniyam) Niyamawali (1965) 

Rr. 4 to 9 — Provisions were intend- 

•ed to restrict movement of tendu leaves 
not only &om purchasing units to place 
•of storage but also their subsequent move- 
ment — See M. P. Tendu Patta Vyapar 
(Viniyaman Adhiniyam) (29 of 1964), S. 5 

SC 129 A (C N 30) 
E. 9 — Rule requiring transport per- 
mit for tendu leaves is not unreasonable 
restriction on rights under Art. 19 (1) (f) 
-and (g) of the Constitution — See M. P, 
'Tendu Patta Vyapar (Viniyaman Adhi- 
niyam) • (29 of i964), S. 5 

SC 129 B (C N 30) 

Madras District Municipalities Act (5 of 
1920) 

"See under Municipalities 

Madras Estates AhoUtion and Conversion 
, into Ryotwari Act (28 of 1948) 

See under Tenancy Laws 

Madras General Sales Tax Act (1 of 1959) 
■See under Sales Tax 

Madras High Court Criminal Rules of 
Practice and Circular Orders 1958 , , 

See under High Court Rules and Orders. 

Madras Urban Land Tax Act (12 of 1966) 

S. 1 — Act relating to taxation ,pn 

lands and buildings — Competency of 
State Legislature, to enact — Madras 
Urban Land Tax Act 12 of 1966 is not 
beyond competence of . State Legislature 
— W. P. No. 387 of 1968 etc., D/- 10-4- 
1968 (Mad). Reversed SC 169 A (C N 39) 

S. 1 — Madras Urban Land Tax Act 

(12 of 1966) falls under Entry 49 of Con- 
-stitution — See Constitution of India,. 
'Schedule VII, List II, Entry 49 

SC 169 B (C N 39) , 

■ S. 5 — Imposition of tax on capital 

value of urban' lands' — Rate of - tax is,' 
not unreasonable or confiscatory — W. P, 
No. 387 of 1968 etc., D/- 10-4-1968 (Mad), 
Reversed SC 169 D (C N 39) 

S. 6 — Validity — Section 6 does not 

•violate Article 14 or 19 (1) — W. P. No. 
387 of 1968 etc., D/- 10-4-1968 (Mad), 
Reversed SC 169 C (C N 39) 

Maharashtra Co-operative Societies Act 
(24 of 1961) 

See under Co-operative Societies 

Maharashtra Co-operative Societies Rules 
(1961) 

See under Co-operative Societies 
Motor Vehicles Act (4 of 1939) 

Ss. 60 and 64 — Cancellation of per- 

-mit js by way of penalty — Order is 
-quasi-judicdal — Principles of natural 
justice apply — Cancellation of petitioner’s 
T.970 (February) Indexes/3 


IVlotor Vehicles. Act. (contd.) 
permit 'mthout giving precise notice of 
accusation and without recording state- 
ments of witnesses produced — Order of 
cancellation held vitiate by error appa- 
rent on face of record and by violation 
of principles of natural justice — Order 
quashed under Article 226' of Constitution 
— AIR 1959 Mad- 531, Diss. from 

, Ra.i 48 (C N 8) 

■ S. 64 — Proceeding under 'S. 60 — • 

Recording of evidence of %vithesses ' — 
Necessary in -view of appeal pro\dded 
under S. 64 — See Motor Vehicles Act 
(1939), S. 60 Raj 48 ( C N 8) 

S. 110-D — Judgment — Award of 

Motor Accidents Claims Tribunal : — Ap- 
peal against — Decisipn of single Judge 
is judgment — Nature of jurisdiction of 
Claims Tribunal and of High Court ex- 
plained — See Letters Patent (Cal), Cl; 10 

Delhi 37 (C N 7) (FB) 

MUNICIPALITIES 

— ^Bombay Mrmicipal Borohghs Act (IS of 
1925) 

S. 73 — Rule's under ■ — Rates impos- 
ed and collected on lands and buildings 
by Rules under S. 73 pf Bombay Munici- 
pal Boroughs Act (18 of 1925) — Valida- 
tion of b'y State Legislature — Competency 
• — See- Municipalities — Gujarat Imposi- 
tion of Taxes by Municipalities .(Valida- 
tion)- Act, 1963 (2 of 1964), S. 3. 

SC 192 B (C N 42) 

■ — City of Nagpur Corporation Act 1948 (2 
of 1950) 

■ Ss. 114 (2) fg) and (3) and 144— Nag- 

pur Municipal Cornoration Theatre Tax 
Rules, R. 3 — S. 114 (2)(g) which autho- 
rises Corporation to impose any other tax 
which the State Legislature has power to 
impose in the State under the Constitu- 
tion is not invalid on the ground of ex- 
cessive delegation of legislative power -r 
Provisions in Act are adequate to indi- 
cate legislative policy and limits vdthin 
which tax- can be imposed — Imposition 
of theatre tax under R. 3 framed in pur- 
suance of such' power is also not invahd 

Bom 59 (C N 8) 

S. 144 — S. 114 (2)(g) authorising 

Corporation to impose any other tax is 
not invalid for excessive delegation of 
power — Pro-visions in Act are adequate 
to indicate legislative policy and limits 
within which -tax can be imposed . — See 
Municipalities — City of Nagpur Corpo- 
ration Act 1948 (2 of 1950), S. 114 (2)(g) 
and (3) Bom 59 (C N 8) 

— Gujarat Imposition of Taxes ,hy Munici- 
palities (Validation) Act 1963 (2 of 1964) 

■ — — S. 3 — Rates imposed and collected 
on lands and buildings by Rules under 
Section 73 of Bombay Municipal Boroughs 
Act (18 of 1925) — Validation of by State 
legislature — Competency — Section 3 of 
1964 Act is validly enacted 

SC 192 B (C N 42) 
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PANCHAYATS 

— Andhra Pradesh Gram Panchayat Act 
(2 of 1964) 


34- 

• Municipalities (contd.) 

—Gujarat Municipalities Act (34 of 1964) 
— — S. 99 — Validity — State legislature 
is competent to enact S. 99 — See Muni- 
cipalities — Gujarat Irnposition of Taxes 
by Municipalities (Validation) Act 1963 
(2 of 1964), S. 3 SC 192 B (C N 42) 

— Madhya Bharat Municipal Corporation 
Act (23 of 1956) 

■ S. 430 — Right to carry on trade in 

slaughtering bulls and bullocks — Bye- 
laws of Municipality ‘ regulating such 
trade — Notification of Governor can- 
celling , bye-laws having effect of prohi- 
biting trade — Notification is violative of 
Art. 19(1) (g) — See Constitution of India, 
Art. 19 (1) (g) SC 93 (C N 21) 

—Madras District Municipalities Act (5 of 

1920) 

• S. 81 — Property tax under — Tax 

same as under S. 64 of the Mysore City 
Municipalities Act ■ — See Constitution of 
India, Art. 285 (2) Mys 37 (C N 8) 

—Mysore ' City Municipalities Act (7 of 
1933) 

S. 64 — Property tax under — Tax 

same as one imder S. 81 of the Madras 
District Municipalities Act — See Consti- 
tution of India, Art. 285(2) 

Mys 37 B ( C N' 8) 
—Nagpur Municipal Corporation Theatre 
Tax Rules 

■ R. 3 — Imposition of theatre tax 

under R. 3 framed under S. 114 (2) (g) is 
not invalid — See Municipalities — City 
of Nagpur Corporation Act 1948 (2 of 

•1950), S. 114 (2) (g) and (3) 

Bom 59 (C N 8) 


“Mysore City Municipalities Act (7 of 1933) 
See under Municipalities ■ 

Nagpur Municipal Corporation Theatre 
Tax Rules 

See under Municipalities 
Natural Justice 

^Natural Justice — Rules of — Scope 

and object of — Applicability to adminis- 
trative inquiry — Change in concept of 
natural justice in recent years indicated 
— Since aim of both quasi-judicial as well 
as administrative inquiries is to arrive at 
a just decision these rules should apply 
to both — What particular rule will apply 
,in a given case will depend upon various 
factors — See Constitution of India, 
Art. 226, SC 150 C (C N 35) 

Negotiable Instruments Act (26 of 1881) 

rS. 118 — Presumption under — Can 

be rebutted by direct or circumstantial 
evidence or even presumption of law or 
fact Madh Pra 40 B (C N 13) 

Orissa Ministerial Services (Method of 
. Recruitment and Conditions of Service 
in the District Office of Head of Dis- 
trict) Rules 1963 
See under Civil Services 


Ss. 14, 16 and 217 (2) (i) — Rules 

under S. 217 (2) (i) — Rr. 8, 16 and 59(c) 

— Election Tribunal can enquire into a^e 

qualification of candidate despite fact that 
his name appears in electoral roll, as a 
voter Andh Pra 56 (C N 8) (FB) 

S. 16 — Election Tribunal can enquire 

into age qualification of candidate des- 
pite fact that his name appears in electo- 
ral roll, as a voter — See Panchayats — 
Andhra Pradesh Gram Panchayat Act 
(2 of 1964), S. 14 

Andh Pra 56 (C N 8) (FB) 

S. 217 (2) (i) — Rules under — See 

Panchayats — Andhra Pradesh Gram 
Panchayat Act (2 of 1964), S. 14 

■ Andh Pra 56 (C N 8) (FB) 
S. 217 (2) (i) — Rules under. Rule 8 

— R. 8 is not only consistent but also in 
conformity with the provisions of R. 16— 
See Panchayats — Andhra Pradesh Pan- 
chayat Act (2 of 1964), S. 14 

Andh Pra 56 (C N 8) (FB) 

Rules under, R. 16 , — Rule 8 is not 

only consistent but also in conformity with 
the provisions of R. 16 — See Panchayats 

— Andhra Pradesh Panchayat Act (2 of 
1964), S. 14 Andh Pra 56 (C N 8) (FB) 

Rules under, R. ’59 (c) — Registration 

of voter’s name in electoral roll — Rule 25 
provides for two questions being put to 
every voter in regard to such registration 

— See Panchayats — Andhra Pradesh 
Gram Panchayat Act (2 of 1964), S. 14 

■ Andh Pra 56 (C N 8) (FB) 
— J. & K. Village Panchayat Act (23 of 

, 1958) 

S. 72 — Offence under Penal Code’ 

(1860), S. 430 — Continuing breach — 
Imposition of recurring fine is illegal — 
See Penal Code (1860), S. 430 

J and K 31 (C N 8) 
— U. P. Panchayat Raj Act (26 of 1947) 

^ S. 2 — Expression 'Criminal 

in S. 89 — Connotation — Not restricted 
in its meaning to definition given in S. 2 
■ — It includes proceeding under S. 53 also 
' — See Panchayats • — U. P. Panchayat 
Raj Act (26 of 1947), S. 53 

All 115 (C N 11) 

Ss. 53, 89, 2 — Expression 'Criminal 

Case’ in S. 89 — Connotation — Not re- 
stricted in' its meaning to definition given 
in S. 2 — It includes proceeding under 
S. 53 also All 115 (C N 11) 

; S. 89 — Expression 'Criminal Case’ 

in S. 89 — Connotation — Not restricted 
in its meaning to definition given in S. 2 

— It includes proceeding under S. 53 also 

— See Panchayats — U. P. Panchayat Raj 
Act (26 of 1947), S. 53 

All 115 (C N 11) 

S. 95 (1) (g) — Power to punish under 

— Enquiry into charges levelled against 
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Pancbayats — U. P. Panchayat Kaj Act 

(contd.) c - • 

Officer of Gaon Sabha pending — Sus- , 
pension of Officer in exercise of power — 
Suspension is without jurisdiction 


Paradip Port Employees (Recruitment, 
Seniority and Promotion) Regulations 
‘ (1967) ^ . 

— Regn. 11 (3) — Maintenance of semor- • 
Ity list and roster is essential — See Con- 
stitution of India, Art. 309 

Orissa 31 (C N 13) 

• ^Regn. 12 — Maintenance of seniority 

Mst and roster is essential — See Consti- 
tution of India, Art. 309. 

Orissa 31 (C N 13) 

Partnership Act (9 of 1932) 

Ss. 14 and 55 — "Goodwill” — Mean- 
ing of — It represents business reputation 
of a going concern and is treated as part 
of assets of firm Raj 36 B (C N 7) 

• S. 55 — Word "goodwill” — Meaning 

of — See Partnership Act (1932), S. 14 

Raj 36 B (C N 7) 
Penal Code (45 of 1860) 

■ S. 40 — Mens rea — When not essen- 

tial for conviction Cal 88 B (C N 11) 
— S. 430 — Offence under read with 
Jammu and Kashmir 'Village Panchayat 
Act (23 of 1958), 72 — Imposition of 

recurring fine is illegal — Proper course 
In case of continuing breach is to issue 
notice to accused for days during which 
breach continued, afford opportunity to 
defend himself and in case offence is prov- 
ed, punish him according to law 

J and K 31 (C N 8) 

• S. 499, Exception 9 — Judicial pro- 

ceedings — Privilege of witness — Wit- 
ness, on instructions of client, asked in 
cross-examination whether he was doing 
opium smuggling business, whether he 
was involved in opium smuggling case in 
a particular year, whether he was doing 
cloth smuggling trade and whether he 
came away from Rajasthan' to Bangalore 
because of a warrant against him — Im- 
putation conveyed by those questions is 
per se defamatory — See Evidence Act 
(1872), S. 126 Mys 34 A (C N 7) 

S. 499, Exception 9 — ^Burden of proof 

’ — Accused relying upon Exception 9 — 
Therefore it is for him to prove that his 
case falls under that exception — (Evi- 
dence Act (1872), S. 105) 

Mys 34 B (C N.7) 

*: Ss. 499 and 500 — Conviction and 

sentence — Questions per se defamatory 
put by lawyer to witness in cross-exami- 
nation on instructions of his client — No 
reasonable basis available for putting 
them — It cannot be said that the client 
can be convicted only as abettor and not 
as principal offender 

■ Mys 34 C (C N 7) 
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Penal Code (contd.) 

: - S . 500 — Witness, on instructions oi 
client, asked in cross-examination whe- 
ther he was doing opium smuggling busi- 
ness, whether he was involved in opium 
smuggling case in a particular year, whe- 
ther he was doing cloth smuggling trade 
and whether he came away from Rajas- 
than to Bangalore because of a warrant 
against him — Imputation conveyed by 
those questions is per se defamatory — 
Hence client is liable under S. 500, I. P. C. 

— See Evidence Act (1872), S. 126 

Mys 34 A (C N 7) 

S. 500 ■ — Questions per se defamatory 

put by lawyer to witness in cross-exami- 
nation on instructions of his client — No 
reasona'ble basis available for putting 
them — It cannot be said that the client 
can be convicted only as abettor and not 
as principal offender — See Penal Code 
(1860), S. 499 ■ Mys 34 C (C N 7) 

Pensions, Act (23 of 1871) 

S. 4 — Order refusing to grant pen- 
sion on extraneous or irrelevant, grounds 

— High Court should normally interfere 
and set aside order — AIR 1959 All 769, 
Diss. — See Constitution of India, Art. 226 

Punj 75 A (C N 12) 
Police Act (5 of 1861) 

S. 7 — Punjab Police Rules (1934), 

Chapter X'VI, R. 16.1 (2) — Expressions 
"District Superintendent • of Police” in 
Act and "Superintendent of Police” in 
, Rules — Both refer to same authority -r- 
No incongruity between Act and Rules — 
Superintendent of Police though not de- 
signated as District S. P. can dismiss a 
Sub-Inspector working under him. L.P.A. 
No. 36-D of 1963 D/- 11-4-1963 (Punj), 
Reversed SC 122 A (C N 28) 

Presidency Small Cause Courts Act (15 of 
1882) 

S. 53 — Small' Cause Court" at' Ah- 

medabad exercising jurisdiction imder 
Bombay Act (57 of 1947) — Can issue 
distress warrant under S. 53 read with 

R. 5 of Bombay Rules — See Houses and 

Rents — Bombay Rents, Hotel and Lodg- 
ing House Rates (Control) Aqt (57 of 
1947), S. 28 SC 102 (C N 23) 

Presidency Towns Insolvency Act (3 of 

1909) 

S. 55 ■ — Provision compared 'wdth 

S. 53. Provincial Insolvency Act (1920) — 

See Provincial Insolvency Act ••(192D), 
S. 53 Andh Pra 38- B (C N '5) 

Prevention of Food Adulteration Act (37 

of 1954) 

S. 13 — Sample of cow’s 'milk — ■ 

Schedule of time for deterioration — < 
Sample kept according to Rules — 
Sample retains its character and is cap- 
able of analysis for 10 months — .Prose- 
cution before 10 months — Accused held 
not deprived of benefit of Section 13 •— > 
1968 All LJ 916, held, not correctly de- 
cided AU 122 A (C N 13) 
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Prevention of Food Adulteration . Act 
(contd.) 

S. 13(5) — Report of Public Analyst 

— No evidence of requirements of Rr. 7 
and 18 being duly complied with ■ — Re- 
port is not rendered inadmissible — Cr. 
A. No. 180 of 1966, D/- 25-8-66 (MP) and 
1967 Cr LJ 1723 (MP), Overruled. AIR 
1964 Gui 136, AIR 1966 Mys 244, AIR 1967 
Raj. 237 and AIR 1968 Mys. 196, Dissent- 
ed from — See Evidence Act (1872), 
S. 114 (e)^ Madh Pra 29 (C N 8) (FB) 

S. 23 — Rules under — Prevention 

of Food Adulteration Rules (1955), R. 20 

— Rule is mandatory — See Prevention 
of Food Adulteration Rules (1955), R. 20 

All 122 B (C N 13) 
Prevention of Food Adulteration Rules 
(1955) 

R. 7 — Report of Public Analyst — 

No evidence of requirements of Rr. 7 
and 18 of Prevention of Food Adulteration 
Rules (1955) being duly complied with — 
Report is not rendered inadmissible — 
Cr. A. No. 180 of 1966, D/- 25-8-1966 

(MP) and 1967 Cri LJ 1723 (MP), Over- 
ruled, AIR 1964 Guj 136, AIR 1966 Mys 
244, AIR 1967 Raj 237 and AIR 1968 Mys 
196, Dissented from — See Evidence Act 
.(1872), S. 114 (e) 

Madh Pra 29 (C N 8) (FB) 

R. 18 — Report of Public Analyst * 

No evidence of requirements of Rr. 7 and 
18 being duly complied„with — Report is 
not rendered inadmissible . — Cr. A. No. 
180 of 1966, D/- 25-8-1966 JM.P.) and 
1967 Cri LJ 1723 (MP),' Overruled, AIR 
1964 Guj 136, AIR 1966 Mys 244, AIR 1967 
Raj. 237 and AIR 1968 Mys. 196, Dissent- 
ed from — See Evidence Act (1872), 
S. 114 (e) Madh Pra 29 (C N 8) (FB) 
R. 20 — Rule as to addition of pre- 
servative mandatory 

All 122 B (C N 13) 
Preventive Detention , Act (4 of 1950) 

See under Public Safety 
Provincial Insolvency Act (5 of 1920) 

Ss. 4 and 53 Transfer by insolvent 

only voidable — Transferee has full rights 
in respect of property till transfer in his 
favour is annulled — Court can, under 
S. 4 consider whether transfer by trans- 
feree from insolvent was valid 

Andh Pra 38 A (C N 5) 

Ss. 4 and 53 — Scope 

Andh Pra 38 C (C N 5) 

S. 53 — Transfer by insolvent under 

the section is only voidable and not void 

— See Provincial Insolvency Act (1920), 

S. 4 Andh Pra 38 A (C N 5) 

S; 53 — ^Provision compared with S. 55 

of the Presidency Towns Insolvency Act 

Andh Pra 38 B (C N 5) 
S. 53 — Scope — See Provincial In- 
solvency Act (1920), S. 4 

Andh Pra 38 C (C N 5) 

S. 53 — Transfer in favour of wife — 

House gifted to wife — Gift deed with 
wife — Husband living wth wife in same 


Provincial Insolvency Act (contd.) 
house after gift — Mere non-mutation of 
name of donee does not militate against 
genuineness of gift 

Orissa 25 (C N 10) 
PUBLIC SAFETY 

— Preventive Detention Act (4 of 1950) 

S. 7 — Obligation ' under, is distinct 

from that under Ss. 8 and 9 — Represen- 
tation to Government made after case of 
detenue' is referred to Advisory Board- 
Government not relieved from obligation 
to consider representation — See Consti- 
tution of India, Art. 22(4) 

SC 97 (C N 22) 

S. 8 — Obligation under, is distinct 

from that under S. 7 ^ — See Constitution 
of India, Art. 22 (4) SC 97 (C N 22) 

S. 9 — Obligation under, is distinct 

from that under S. 7 — See Constitution 
of India, Art. 22 (4) SC 97 (C N 22) 
S. 13 — Order by Govt, under, can- 
not be passed without considering repre- 
sentation referred to it under S. 7 — See 
Constitution of India, Art. 22 (4) 

SC 97 (C N 22) 


Punjab Police Rules (1934) 

See under Civil Services 

Punjab Sikh Gurudwaras Act (8 of 1925) 

S. 70 — Punjab State Government 

has no power to remove or appoint mem- 
ber of Judicial Commission under S. 79 
— : See Punjab Sikh Gurudwaras Act 
(1925), S. 79 Punj 40 B (C N 8) (FB) 

Ss. 79 and 70 ■ — State Government — • 

Powers of — Punjab State Government 
has no power to remove or appoint mem- 
ber of Judicial Commission under S. 79 
Punj 40 B (C N 8) (FB) 

S. 79 (iv) — Validity — Power under 

S. 79 (iv) is arbitrary and unguided and 
hence violative of Art. 14 of Constitution 
Punj 40 A (C N 8) (FB) 
Railways Act (9 of 1890) 

S. _ 135 — Pre-Constitution tax paid 

by Union at commencement of Constitu- 
tion — Nature of the tax, no change in— 
Fresh notification, not a condition prece- 
dent for demand — See Constitution of 
India, Art. 285(2) Mys 37 B (C N 8) 
Railways (Local Authorities Taxation) 

Act (25 of 1941) 

S.. 3 (1) — Pre-Constitution tax paid 

by Union at commencement of Constitu- 
tion — Nature of the tax, no change in— 
Fresh notification, not a condition prece- 
dent for demand ■ — See Constitution of 
India, Art. 285 (2) Mys 37 B (C N 8) 

Rajasthan Armed Constabulary Act (12 
of 1950) 

S. 4 — Section is mandatory — See 

Rajasthan Armed Constabulary Act (12 
of 1950), S. 6 (e) Raj 32 (C N 6) 

Ss. 6 (e), 4 and Schedule — Scope — 

S. 4 is mandatory — Statement under; 
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Rajasthan Armed Constabulary Act 
(contd.) 

S. 4 signed by constable of Rajasthan 
Armed Constabulary — Constable not 
knowing English — Statement neither 
explained to him nor attested by person 
of requisite rank — Constable committed 
to trial on charge under S. 6 (e) — Com- 
mencement illegal 

Raj 32 (C N 6) 

■ Schedule — Statement under S._ 4 

signed by constable not knowing English 
— Statement neither explained to him 
nor attested by person of requisite rank 
■ — Committal to trial of constable on 
charge under S. 6 (e) is illegal — See 
Rajasthan Armed Constabulary Act (12 of 
1950), S. 6 (e) Raj 32 (C N 6) 

Kajasthan Premises (Control of Rent and 

Eviction) Act (17 of 1950, as amended 
by Act 12 of 1965) 

See under Houses and Rents 
Registration Act (16 of 1908) 

S. 1 — Scope — Object of the Act 

Orissa 22 B (C N 9) 

■ Ss. 17 (2) (vi) and 49 — Expressions 

’’subject-matter of previous suit” in S. 17 
(2) (vi) and "so far as it -relates to the 
suit” in O, 23, R, 3, Civil P. C. — Distinc- 
tion — Compromise decree in respect of 
immovable property not the subject-mat- 
ter of suit — Non-registration — Effect — 
Decree not enforceable though the decree 
would be evidence of the contract be- 
tween parties 

Orissa 22 A (G N-9) 

■ S. 49 — Compromise decree in res- 

pect of immovable property not the sub- 
ject-matter of suit — Non-registration — 
Effect — Decree not enforceable though 
decree would be evidence of contract be- 
tween .parties — See Registration Act 
(1908), S. 17 (2) (vi) 

Orissa 22 A (C N 9) 

■ S. 49 — Admissibility in evidence of 

a duly registered 'kabuliyaf — Held 
though document was not one creating a 
valid lease it was at any rate relevant for 
purpose of showing nature of defendant’s 
possession, that it was permissive 

Raj 17 A (C N 3) 
Representation of the People Act (43 of 
1950) 

■ S. 19 — Election Tribunal can enquire 

into age, qualification of candidate despite 
fact that his name appears in electoral 
roll, as a voter — See Panchayats — An- 
dhra Pradesh Gram Panchayat Act (2 of 
1964), S. 14 

Andh Pra 56 (C N 8) (FB) 

S. 62(1) — Election Tribunal can 

enquire into age, qualification of candi- 
date despite fact that his name appears 
in electoral roll, as a voter — See Pan- 
chayats — Andhra Pradesh Gram Pan- 
chayat Act (2 of 1964), S. 14 

Andh Pra 56 (C N 8) (FB) 

' S. 100 — ' Election Tribunal can 
enquire into age, qualification of candi- 
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Representation of the People Act (1950) 
(contd.) 

date despite fact that his name appears 
in electoral roll, as a voter — See Pan- 
chayats — Andhra Pradesh Gram Pan- 
chayat Act (2 of 1964), S. 14 

Andh Pra 56 (C N 8) (FB) 
Representation of the People Act (43 of 
1951) 

S. 2 (1) — 'Sign' — Meaning of — 

Person unable to write his name — Should 
put his mark or thumb impression as 
prescribed by Rrile 2 (2), Conduct of Elec- 
tion Rules, 1961 SC 110 B (C N 26) 

Ss. 33 (1) and 36 — Requirement of 

signature of candidate and proposer on 
nomination paper is mandatory — Nomi- 
nation paper bearing thumb impression 
of proposer but not attested as required 
by law filed on last date for receiving 
nomination paper — Defect is substantial 
within Section 36 (4) and cannot be re- 
medied at the time of scrutiny — Nomi- 
nation has to be rejected 

SC 110 C (C N 26) 

S. 36 — Requirement of signature of 

candidate and proposer on nomination 
paper is mandatory — Nomination paper 
bearing thumb impression of proposer but 
not attested as required by law filed on 
last date for receiving nomination paper 
— ^Defect is substantial within S. 36 (4) 
and cannot be remedied at the time of 
scrutiny — Nomination has to be rejected 

— See Representation of the People Act 

(1951), S. 33(1) SC no C (C N 26) 

Ss. 77 (1) and 123 (6) — Corrupt 

practice — Return of expenses must inf 
elude only the expenditure incurred or 
authorised by candidate himself or his 
election agent — Expense incurred by 
any other agent without anything more 
need not be included SC 110 E (C N 26) 
S. 90 — Election petition — Amend- 
ment of — Application to amend seeking 
to introduce new ground for setting aside 
election filed after bar of limitation pre- 
scribed under Section 81 (1) — Amend- 
ment cannot be allowed. AIR 1957 SC 
444, Applied SC 110 A (C N 26) 

-S. 116-A — Election petition by voter 

— High Court refusing to set aside elec- 
tion of successful candidate but record- 
ing an order of disqualification against C 
on account of his corrupt practice — Ap- 
peal by voter against order of High Court 
refusing to set aside election impleading 
C as respondent — Held that in absence 
of appeal by C against order passed 
against him, scope of appeal could not 
be expanded by permitting C to plead 
that he had not committed any act 
amounting to corrupt practice 

SC 110 D (C N 26) 

S. 123 (6) — Incurring or authorising 

of expenditure in contravention of -S. 77 
(1) is corrupt practice — See Representa- 
tion of the People Act (1951), S. 77 (1) 

SC 110 E (C N 26) 
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Representation of the People (Conduct of 
Elections) Rules (1961) 

R. 2 (2) — Person unable to write his 

name — Should put his mark or thumb 
impression as prescribed by R. 2 (2), Con- 
duct of Election Rules, 1961, — See Re- 
presentation of the People Act (1951), 
S. 2 (1) SC 110 B (C N 26) 

Resettlement of Displaced Persons (Land 
Acquisition) Act (60 of 1948) 

S. 7 — Award of compensation by 

arbitrator under provisions of Central 
Act 60 of 1948 — Av/ard is not an 'Order’ 
— Appeal against 'award’ attracts fixed 
court-fee under Art.' 11- of Sch. II of the 
Court-fees Act — ' Ad, valorem court-fee 
on basis of S. 8 not payable, AIR 1946 
Cal. 524; AIR 1959- Cal. 609 and AIR 1968 
A. P. 348, Diss. — See Court-fees Act 
(1870), S. 3 Delhi 44 A (C N 8) 

S. 7 (1) (e) Provisos — Constitution 

of India, Arts. 366(10), 31(5) & (6), 31-A, 
31-B and Sch. IX — Provision in a pre- 
Constitution . Act void ab initio is not 
'existing law’ — Provision does not at- 
tract Art. 31(5) or 31-A, inclusion of the 
Act (Resettlement of Displaced Persons 
(Land Acquisition) Act, (1948) in Sch. IX 
of Constitution notwithstanding — (Re- 
settlement of Displaced Persons (Land 
Acquisition) Act (1948), S. 7 (1) (e) Pro- 
visos — Provisos ultra vires S. 299 (2) of 
the Government of India Act, 1935 — 
Hence ignored — Provisos not 'existing 
law’ under Art. 366(10) of Constitution — 
See Constitution of India, Art. 366(10) 

Delhi 44 B (C N 8) 

Rice (Eastern Zone) Movement Control 
Order (1959) 

S. 4 — Transport of rice from place 

in border area to place in Eastern Zone 
outside border area is not prohibited 
under S. 4 of 1959 Order — See Essential 
Commodities Act (1955), S. 7 (1) (a) (ii) 

Cal 88 A (C N 11) 

Sale of Goods Act (3 of 1930) 

S. 2 (7) — 'Goods’ — Meaning of — 

It includes 'electricity’ — See Calcutta 
City Civil Court Act (21 of 1953), Sch. I, 
Cl. 4 (iv) Cal 75 (C N 8) 

SALES TAX 

— Bihar Sales Tax Act (19 of 1959) 

Ss. 3-A, 5-A, 42 and 46 (1) (ii) — 

Bihar Sales Tax Rules (1959), Rr. 31-B 
and 8-C — Constitution of India, Arts. 301, 
304 (b) Proviso and 245 — Central Sales 
Tax Act (1956), S. 15 — Sections 3-A and 
5-A do not contravene Art. 301 of Consti- 
tution or Section 15 of Central Act — Sec- 
tions 42 and 46 not invalid on ground of 
excessive delegation of legislative func- 
tions — Rr. 31-B and 8-C are reasonable 
and valid — Fresh assent. of President not 
necessary merely because Sections 42 and 
46 have been used for new purpose 

Pat 59 (C N 8) 


Sales Tax Bihar Sales Tax Act (contd.) 

S. 5-A — Sections 3-A and 5-A do 

not contravene Art. 301 of Constitution or 
S. 15 of Central Sales Tax Act — See 
Sales Tax — Bihar Sales Tax Act (19 of 
1959), S. 3-A Pat 59 (C N 8) 

S. 42 — Sections 42 and 46 not invalid 

on ground of excessive delegation of legis- 
lative functions — Fresh assent of Presi- 
dent not necessary merely because Sec- 
tions 42 and 46 have been used for new 
purpose — See Sales Tax — Bihar Sales 
Tax Act (19 of 1959), S. 3-A 

Pat 59 (C N 8) 

S. 46 (1) (ii) — Sections 42 and 46 not 

invalid on ground of excessive delegation 
of legislative functions — Fresh assent of 
President not necessary merely because 
Sections . 42 and 46, have been used for 
new purpose — See Sales Tax — Bihar 
Sales Tax Act (19 of 1959), S. 3-A 

Pat 59 (C N 8) 

— Bihar Sales Tax Rules (1959) 

R. 8-C — Rr. 31-B and 8-C are reason- 
able and valid — Sales Tax — Bihar Sales 
Tax Act (19 of 1959), S. 3-A 

Pat 59 (C N 8) 
R. 31-B — Rr. 31-B & 8-C are reason- 
able and valid — Sales Tax — Bihar Sales 
Tax Act (19 of 1959), S. 3-A 

Pat 59 (C N 8) 

— Central Sales Tax Act (74 of 1956) 

S. 5 (2) — Expression "customs fron- 
tiers of India’’ in Section 5 — Construc-r 
tion of — Arrival of imported goods in 
Indian harbours — Its sale long thereafter 
by transfer of documents of title Sale 
is not in course of import and is liable to 
Sales Tax under Madras General Sales 
Tax Act — Tax Cases Nos. 29, 47, 132 and 
160 of 1961 (Revn. Nos. 16, 28, 81 and 98 
of 1961), D/- 17-7-1963 (Mad), Reversed' 

SC 165 (C N 38) 

S. 15 : — Sections 3-A and 5-A of Bihar 

Sales Tax Act do not contravene Art. 301 
of Constitution or Sec. 15 — See Sales 
Tax — Bihar Sales Tax Act (19 of 1959), 
Section 3-A Pat 59 (C N 8) 

— Madras General Sales Tax Act (1 of 
1959) 

S. 3 — Arrival of imported goods in 

Indian harbours — Its sales long there- 
after by transfer of documents of title 
Sale, not being in course of import, is 
liable to tax — Revn. Nos. 16, 28, 81 & 98 
of 1961, D/- 17-7-1963 (Mad), Reversed — 
See Central Sales Tax Act (1956), S. 5 (2) 

SC 165 (C N 38) 


Saurashtra Covenanting State Services 
(Superannuation Age) Rules (1955) 

See under Civil Services. 

Sea Customs Act (8 of 1878) 

S. 3-A — Notification under D/- 6-8- 

1955 read with Proclamation of President 
of India, D/- 22-3-1956 — Expression 
"Customs frontiers” in Section 5 of Central 
Sales Tax Act (1956) does not mean 
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Bea Customs Act (contd.) 

mstoms barriers — ^Rev. Nos. 16, 28, 81 and 

)8 of 1961, D/-17-7-1963 (Mad), Reversed 

— See Central Sales Tax Act (1956), S. 5 

(2) SC 165 ,(C N 38) 

Stamp Act (2 of 1899) 

See under Stamp Duty. 

STAMP DUTY 

—Indore Stamp Act (2 of 1907) 

S. 2 (9), Sch. I, Arts. 17 and 47- A — 

Document merely declaring existence of 
trust coupled with transfer of its manage- 
ment — Does not fall within definition of 
term "conveyance” — Stamp duty levi- 
able thereon ‘ will be governed by Arti- 
cle 47-A and not under Art. 17 

Madh Pra 33 (C N 9) (SB) 

Sch. 1, Art. 17 — Document merely 

declaring existence of trust coupled with 
transfer of its management — Does not 
fall within definition of term ’conveyance’ 

— Stamp duty leviable thereon will be 
governed by Art. 47-A and not under 
Art. 17 — See Stamp Duty — Indore 
Stamp Act (2 of 1907), S. 2 (9) 

Madh Pra 23 B (C N 6) (FB) 

Sch. I, Art. 47-A — Document merely 

declaring existence of trust coupled with 
transfer of its management — Does not 
fall within definition of term 'conveyance’ 

— Stamp duty leviable thereon will be 
governed by Art. 47-A and not \mder 
Art. 17 — See Stamp Duty — Indore 
Stamp Act (2 of 1907), S. 2 (9) 

Madh Pra 23 B (C N 6) (FB) 

— Stamp Act (2 of 1899) 

S. 2 (15) and Section 2 (24) (b) — Divi- 
sion of joint family property by Karta — 

— It is partition and not settlement 

Madh Pra 33 (C N 9) (FB) 


States Reorganisation Act (37 of 1956) 

^S. 72 — Judicial Commission under 

Punjab Sikh Gurdwaras Act is not now 
in consequence of provisions of Reorgani- 
sation Act — See Punjab Sikh Gurdwaras 
Act (8 of 1925), S. 79 

Punj 40 B (C N 8) (FB) 


S. 89 — Judicial Commission under 

Punjab Sikh Gurdwaras Act is not now in 
consequence of provisions of Reorganisa- 
tion Act — See Punjab Sikh Gurdwaras 
Act (8 of 1925), S. 79 

Punj 40 B (C N 8) (FB) 

S. 115 (7) Proviso — Public servant 
governed by Saurashtra Rules (1955)— His 
coinpulsory retirement under Bombay Civil 
Sevice Rules, 1959, R. 161 before attaining 
age of 55 years, after State re-organisation 
— Amounts to variation in his conation of 
service — Spl. C. A. 827 of 1961, D/- 5/11 
July 1963 (Guj), Reversed — See Civil 
Services — Saurashtra Covenanting State 


States Reorganisation Act (contd.) 

Services (Superannuation -Age) Rules 
(1955), R. 3 (i) SC 143 (C N 33) 

Succession Act (39 of 1925) 

— S . 57 — Notification under S. 300 (2) 
not necessary when will is under Sec. 57 
(a) and (b) — See Succession Act (1925), 
S. 300 .(2) Cal 85 B (C N 10) 

S. 74 — Unnatural provision in will 

— It is relevant factor in considering vali- 
dity or execution of will or in determining 
testamentary . capacity of testator where 
undue influence is alleged or due execution 
of will is challenged Cal .85 , A (C N 10) 
Ss. 224 and '311 — Testatrix appoint- 
ing all partners of a Solicitor Arm as ex- 
ecutors of her will — Application by only 
one partner for grant of probate — Pro- 
bate cannot be granted — All partners 
have to take out probate as joint grantees 
or other partners should stand out and 
renounce their executorship 

. ■ Mys 46 (C N IO)- 

S. 227 — Effect of Probate of will 

Orissa 28 B (C N 12) 

Ss. 300 (2), 57 — Notification under 

when necessary Cal , 85 B (C N 10) 

S. 311 — Testatrix appointing all part- 
ners of a solicitor firm as executors of her 
wiR — Application by only one partner 
for grant of probate — Probate cannot be 
granted — All partners have to take out 
probate as joint grantees or other part- 
ners should stand out and renoimce their 
executorship — See Succession Act (1925), 
S. 224 Mys 46 (C N 10) 

TENANCY LAWS 

— ^Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950) (as amended by 
Act 3 of 1954) — 

S. 38-E — Act with amendments re- ■ 

pealed and re-enacted by Maharashtra 
State by enacting Hyderabad Tenancy and 
Agricultural Lands (Re-enactment, Vali- 
dation and further Amendment) Act 
(Maharashtra Act 45 of 1962) — State of . 
Maharashtra can enquire under Sec. 38-E 
of the Hyderabad Act 21 of 1950 — See . 
Tenancy Laws — Hyderabad Tenancy and . 
Agricultural Lands (Re-enactment, Valida- 
tion and further Amendment) Act (Maha- 
rashtra Act (45 of 1961), S. 2 

SC 126 A (C N 29) 

— ^Hyderabad Tenancy and Agricultural . 
Lands (Re-enactment, Validation and 
further Amendment) Act (Maharashtra 
Act 45 of 1961) 

S. 2 — Repeal and re-enactment of 

Hyderabad Act 21 of 1950 and its Amend- 
ing Acts — Effect — Government can en- 
quire under Section 38-E of the 1950 Act' 

— Maharashtra Act 45 of 1961 and 
Hyderabad Act 21 of 1950 together with 
Hyderabad Act 3 of 1954 do not con- 
travene Arts. 19 and 31 and are protect- 
ed by Art. 31-B of the Constitution 

SC 126 A (C N 29) 
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Tenancy Laws (contd.) 

—Madras Estates Abolition and Conversion 
into Ryotwari Act (26 of 1948) 

S. 2 (14) — Tribunals adjudicating 

disputes under Act are not 'Court’ within 
meaning of Art. 182 

Andh Pra 43 B (C N 6) 

S. 43 — Order under — Petition under 

Section 151, Civil P. C. to implement the 
order — Limitation — See Limitation Act 
(9 of 1908), Art. 181 

Andh Pra 43 C (C N 6) 

S. 67 — Rules under — Civil P. C. 

(1908), Ss. 48; 114 and 151 — Provisions 
of Civil P. C. can be applied to proceed- 
ings before Tribunal under R. 2 — Ap- 
plication for execution ' of order of Tri- 
bunal within 12 years is within time 

Andh Pra 43 D (C N 6) 


Trade and Merchandise Marla Act (43 of 
1958) 

S. 12 (1) — Registration of trade 

. mark — Likelihood of deception with ex- 
isting trade mark — Criteria to decide — 
Striking phonetic resemblance between 
distinctive words of existing and proposed 
trade marks — Proposed trade mark can- 
not be registered SC 146 A (C N 34) 

S. 12 (1) — Registration of trade mark 

— Similarity with the existing trade mark 

— Registrar’s opinion that there was no 
deceptive similarity between two marks 

— Having an expert knowledge in the 

matter his opinion should not be lightly 
disturbed — Where, however there is con- 
current finding of two Courts below that 
there was deceptive similarity, the finding 
is binding in appeal under Art. 136 of the 
Constitution — Onus is on appellant to 
prove that finding is erroneous — He 
must satisfy that conditions of S. 12 (1) 
-are satisfied SC 146 B (C N 34) 

Transfer of Property Act (4 of 1882) 

S. 8 — Interpretation of deeds • — 

' Harmonious construction — Meaning of 
words — True or literal meaning 

Madh Pra 23 A (C N 6) (FB) 

S. 96 — Mortgage by deposit of title 

.deeds — Debt neither illegal nor immoral 

— Joint family estate in hands of sons 
held liable for payment of same — See 
Hindu Law — Debt — Joint family pro- 

■ perty Puni 67 (C N 11) (FB) 

S. 105 ' — Lease or licence — It is to 

- be decided on basis of real intention of 
the parties — See Easements Act (1832), 
S. 52 Rai 17 C (C N 3) 

■ S. 105 — Lease for certain period — 

Lease deed entitling lessor to have house 
vacated and rent realised on failure of 
tenant to pay rent in time — ^Held provi- 
sion related to term or the period of lease 
and had effect of reducing it, and being an 
Integral part of the term, or the period, it 
could not be separated from it — It was 


Transfer of Property Act (contd.) 

not a clause regarding peiiod of notice or 

mode of termination of lease 

Raj 17 F (C N 3> 

Ss, 106, 116 — Lease deed containing 

rmdertaking by tenant to surrender build- 
ing on expiry of lease period — Corres- 
ponding undertaking by landlord to return 
advance amount without interest at t’nat 
time — Tenant continuing in possession 
after expiry of lease period — Suit for 
eviction held not mairitainable, unless lease 
was determined by notice under S. 106 

Ker 40 (C N 9) 
— ^S. 106 — Duration of tenancy — Fact 
that defendant was in permissible posses- 
sion of residential premises and that he 
paid rent admitted — Presumption can be 
drawn that it was tenancy from month to 
month Raj 17 B (C N 3) 

S. 106 — Tenancy at will — Permis- 
sive possession under invalid or void lease 

— Tenancy at will arises but it comes to 

end when rent is paid and accepted — It 
then becomes monthly or yearly lease ac- 
cording to purpose for which it was taken. 
AIR 1936 Oudh 102 and AIR 1946 Oudh 
144, Dissent, from Raj 17 E (C N 3) 

S. 108 (j) — Eviction on ground of 

subletting — Tenant of a house subletting 
premises without permission of landlord 

— Rent Control Act prohibiting such suo- 

letting coming into force later — Tenant 
can be evicted notwithstanding the fact 
that the Act prohibiting such subletting 
was not in force when the premises were 
sublet Punj 60 B (C N 9) (FB). 

S. 114 — Provision in lease as to 

forfeiture, has to be strictly construed 

Raj 17 G (C N 3) 

S. 116 — Lease deed containing un- 
dertaking by tenant to surrender building 
on expiry of lease period — Corresponding 
undertaking by landlord to return advance 
amount without interest at that time — 
Tenant continuing in possession after 
expiry of lease period — Eviction suit not 
maintainable unless lease is determined by- 
notice under Section 106 — See Transfer 
of Property Act. S. 106 Ker 40 (C N 9> 

S. 123 — Mere non-mutation of namo 

of donee does not militate against genuine- 
ness of gift — See Provincial Insolvency 
Act (1920), S. 53 Orissa 25 (C N 10> 
Travancore Chitties Act (26 of 1120) 

S. 38 (2) — Default in conducting 

chitty by foreman bank due to orders of 
moratorium made by Central Governmpt 
under Section 45 (2) and (10) of Banking 
Companies Act — Suit for amount sub- 
scribed by plaintiff on ground of default 

— Held that orders were beyond scope of 
powers conferred on Central Government 
under Section 45 (10) — See Banking 
Companies Act (1949), S. 45 (10) 

Ker 43 A (C N 10) 
— ;-S. 39 (2) — Default in conducting 
chitty by foreman bank due to orders of 
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Travancore Chitties Act (contd.) 
moratorium made by Central Government 
under Section 45 (2) and (10) of Banking 
Companies Act — Suit for amount sub- 
scribed by plaintiff on ground of default 

— Held that orders were beyond scope of 
powers conferred on Central Government 
under Section 45 (10) — See Banking Com- 
panies Act (1949), S. 45 (10) 

Ker 43 A (C N 10) 

S, 41 — Default in conducting chitty 

by foreman bank due to orders of mora- 
torium made by Central Government 
under Section 45 (2) and (10) of Banking 
Companies Act — Suit for amount sub- 
scribed by plaintiff on groimd of default 

— Held, orders were beyond the scope of 
power conferred on Central Government 
imder S; 45 (10) — See Banking Com- 
panies Act (1949), S. 45 (10) 

Ker 43 A (C N 10) 

Travancore Land Acquisition Act (11 of 
1089) 

S. 18 — Decision of Subordinate Judge 

in Land Acquisition proceedings — Ap- 
peal lies to High Court irrespective of 
value of subject-matter and even if deci- 
sion is under Section 18 or Section 30 of 
Land Acquisition Act — See Land Acqui- 
sition Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 

S. 27 — Decision of Subordinate Judge 

in Land Acquisition proceedings — Appeal 
lies to High Court irrespective of value of 
subject-matter and even if decision is 
under Section 18 or Section 30 of Land 
Acquisition Act — See Land Acquisition 
Act (1894), S. 54 

Ker 30 A (C N 7) (FB) 

Travancore Service Regulations 
See under Civil Services. 

U. P. Panchayat Raj Act (26 of 1947) 

See under Panchayats. 

U. P. Temporary Control of Rent and 
Eviction Act (3 of 1947) 

See under Houses and R,ents. 
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Words and Phrases 

"Appeal” — See Houses and Rents — 

Rajasthan Premises (Control of Rent and. 
Eviction) Act (17 of 1950) (as amended by 
Act 12 of 1965), S. 13-A 

Raj 26 (C N 5> 

^Word 'collusion’ — Meaning of 

All 108 C (C N lOI 

^'Conveyance’ — See Stamp Duty — 

Indore Stamp Act (2 of 1907), S. 2 (9) 

Madh Pra 23 B (C N 6) (FB)- 

"Court” — .Tribunals under Madras- 

Act (20 of 1948) are not Court — Bee Ten- 
ancy Laws — Madras Estates Abolition, 
and Conversion into Ryot^vari Act (1948),. 
S. 2 (14) Andh Pra 43 B (C N 6) 

"Customs frontiers” does not mean, 

customs barriers — Revn. Nos. 16, 28, 81 
and 98 of 1961, D/- 17-7-1963 (Mad), 

Reversed — See Sales Tax — Centra! 
Sales Tax Act (1956), S. 5 (2) 

SC 165 (C N 38) 

'Good udir — See Partnership Act 

(1932), S. 14 Raj 36 B (C N 7) 

"Gross negligence” — Gross negligence- 

means some culpable default, not arising- 
merely from want of foresight or mistake 
of judgment — See Co-operative Societies 
— M. P. Co-operative Societies Act I960- 
(1 of 1961), S. 63 (1) 

Madh Pra 39 B (C N 12) 

^"Law” — Meaning of — See Con- 
stitution of India, Art. 13 (3) (a) 

Raj 36 E (C N 7)- 

"Nomination” — Word synon-ymous- 

with naming, proposing or recommending 

Mad 63 F (C N 19)- 
"Sign” — Meaning of — See Represen- 
tation of the People Act (1951), S. 2 (1) 

SC no B (C N 26). 

"Under the authority of” — Meaning 

-^Involves relationship of agent and prin- 
cipal — See Industrial Disputes Act (1947), 
S. 2 (a) SC 82 B (C N 19> 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC. IN A. I. R. 1970 FEBRUARY 

DISS.= Dissented from in; Not F.=Nol followed in; OVER.= Overruled in; 

REVEBS.=Reversed in 


Arbitration Act (10 of 1940) 

— S. 14 (2) — AIR 1949 Nag 349 — Diss. 
AIR 1970 Raj 22 B (C N 4) 

— S. 31 (4) — (’65) F. A. O. No. 82-D oi 
1963, D/- 11-1-1965 (Punj at D) - 

Revers. AIR 1970 SC 189 A (C N 41) 

— S. 34 — (’65) F. A. O. No. 82-D of 1963, 
D/- 11-1-1965 (Punj. at D) — Revers. 
AIR 1970 SC 189 A (C N 41). 


Cantonments Act (2 of 1924) 

— S. 185 (1) — S. A. No. 2097 of 1958 D/- 
2-2-1965 (All) — Revers. AIR 1970 SC 
105 A (C N 24). 


Cantonments Act (contd.) . ■ 

— S. 187 (1) — S. A. No. 2097 of 1958. D/- . 
2-2-1965 (All) — Revers. AIR 1970 SC 
105 A (C N 24). 

Civil Procedure Code (5 of 1908) 

—Pre. — air 1968 Andh Pra 348 — 
Diss. AIR 1970 Delhi 44 A (C N 8). 

—Pre. — AIR 1946 Cal 524 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

—Pre. _ air 1959 Cal 609 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

— S 2 (2) & (14) — AIR 1968 Andh Pra. 
348— Diss. AIR 1970 Delhi 44 A (C N 8). 
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Civil P. C. (contd.) 

— S. 2 (2) & (14) — AIR 1946 Cal 524— 
Diss. AIR 1970 Delhi 44 A (C N '8). 

— S. 2 (2) & (14) — AIR 1959 Cal 609 — 
Diss. AIR 1970 Delhi 44 A (C N 8). 

— S. 96 — (1901) ILR 24 Mad 350— Held 
Overruled by (1906) ILR 29; Mad 333 (FB) 
as Interpreted AIR 1970 Mad 76 C 
(C N 20). 

--O. 6, R. 17 — (1958) 2 Mad LJ 540 — 
Not F. AIR 1970 Mad, 81 (C N '21). 

— ^O. 21, R. 2 — Observations in AIR 1935 
All 513 — Not Approved. AIR 1970 SC 
118 (C N 27). . . 

— O. 21, R. 2 — Observations in AIR 
1937 Cal211— Not Approved. AIR 1970 SC 
118 (C N 27). 

— O. 21, R. 2 — Appeals Nos. 199 and 200 
of 1962, D/- 22-1-1964 (Cal) — Revers.' 
AIR 1970 SC 118 (C N 27). 

— O. 41. R. 4 — F. A. No. 16 of 1953. D/- 
10-7-1963 (All) — Revers. AIR 1970 SC 
108 (C N .25). 

CIVIL SERVICES 

— Bombay Civil Services Rules (1959) 

— R. 161(c) (2) (ii) (1) — Spl. C. A. No. 
«27 of 1961, D/- 11-7-1963 (Guj) — Revers. 
AIR 1970 SC 143 (C N 33). 

■ — Punjab Police Rules (1934) 

—Chap. XVI, R. 16.1 (2) — L. P. A. No. 
36-D of 1963, D/- 11-4-1963 (Pun.i) — 

Revers. AIR 1970 SC 122 A (C N 28). 
—Chap. XVI, R. 16.24 (1) — L. P. A. No. 
36-D of 1963, D/- 11-4-1963 (Punj) — 

Revers. AIR 1970 SC 122 B (C N 28). 

— Saurashtra Covenanting State Services 
(Superannuation Age) Rules (1955) 

— R. 3(i) — Spl. Civ. Appln. No. 827 of 
11961, D/- 11-7-1963 (Guj) — Revers. AIK 
1970 SC 143 (C N 33). 


Constitution of India 
— ^Art. 31 (3) — AIR 1961 Andh Pra 523 
— Over. AIR 1970 SC 126 B (C N 29). 
—Art. 226 — AIR 1959 All 769 — Diss. 
AIR 1970 Punj 75 A (C N 12). 

—Art. 226 — AIR 1952 Pat 309 (FB) — 
Diss. AIR 1970 Ker 27 A (C N 6) (FB). 
— Art. 226 — AIR 1957 Trav-Co. 176 — 
Over. AIR 1970 Ker 27 A (C N 6) (FB) 

Art. 286(1) — (’63) Revn. Nos. 16, 28, 

«1 and 98. D/- 17-7-1963 (Mad) — Revers. 
AIR 1970 SC 165 (C N 38). 

COURT-FEES AND SUITS VALUATIONS 
—Court Fees Act (7 of 1870) 

— S.' 3 — AIR 1968 Andh Pra 348 — 
Diss. AIR 1970 Delhi 44 A (C N 8). 

— S. 3 — AIR 1946 Cal 524 — Diss. 
AIR 1970 Delhi 44 A (C N 8). 

— S. 3 — AIR 1959 Cal 609 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

— S. 4 — AIR 1968 Andh Pra 348 — Diss. 
AIR 1970 Delhi 44 A (C N 8). 

— S. 4 — AIR 1946 Cal 524 — Diss. AIR 
1970 Delhi 44 A (C N 8). 


Court Fees and Suits Valuations — Court 
Fees Act (contd.) 

S. 4 — AIR 1959 Cal 609 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

■ — S. 7 — AIR 1968 Andh Pra 348 
Diss. AIR 1970 Delhi 44 A (C N 8). 

— S. 7 — AIR 1946 Cal 524 — Diss. AIR 
1970 Delhi 44 A (C N 8). 


— S. 7 — AIR 1959 Cal 609 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

— S. 8 — AIR 1968 Andh Pra 348 — Diss. 
AIR 1970 Delhi 44 A (C N 8). 

— S. 8 — AIR 1946 Cal 524 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

— S. 8 — AIR 1959 Cal 609 — Diss. AIR 
1970 Delhi 44 A (C N 8). . , 

— Sch. 1 Art. ,1 — AIR 1968 Andh Pra 
348 — Diss. AIR 1970 Delhi 44 A (C N 8) 
—Sch. I Art.' 1 — AIR 1946 Cal 524 - 
Diss. AIR 1970 Delhi 44 A (C N 8). 


—Sch; 1 Art. 1 — AIR 1959 Cal 609 - 
Diss. AIR 1970 Delhi 44 A (C N 8). 
—Sch. II Art. 11' — AIR 1968 Andh Pra 
348 — Diss. AIR 1970 Delhi 44 A (C N 8) 
—Sch. II Art. 11 — AIR 1946 Cal 524 
Diss.' AIR 1970 Delhi 44 A ' (C N 8). 
—Sch. II Art. 11 — AIR 1959 Cal 609 -< 
Diss. AIR 1970 ' Delhi 44 A (C N 8). 


Criminal Procedure Code (5 of 1898) 

S. 145(4), First Proviso — AIR 1959' 

All 763 — Diss. AIR 1970 J. & K. 21 
(C N 6). 

— S. 145 (4), First Proviso — AIR 1958 
Orissa 79 — Diss. AIR 1970 J. & K. 21 
(C N 6). 

— S. 145 (4), First Proviso — AIR 1966 
Orissa 170 — Diss. AIR 1970 J. & K. 21 
(C N 6). 

— S. 145 (4), First Proviso — AIR 1961 
Punj 187 — Diss. AIR 1970 J. & K. 21 
(C N 6). 

— S. 146 (1-B) — AIR 1963 Pat 243 (FB) 
— Held Impliedly Overruled by AIR 196S 
SC 1888 As interpreted AIR 1970 All 
119 C CC N 12). 

— S. 439 — AIR 1963 Pat 243 (FB) -- 
Held Impliedly Overruled by AIR 1966 
SC 1888 as interpreted AIR 1970 AH 
119 C (C N 12). 

Evidence Act (1 of 1872) 

— S. 73 — AIR 1962 Pat 255 (FB)— Diss. 
AIR 1970 Mad 85 C (C N 23). 

— S. 73 — AIR 1962 Pat 255 (FB)— Diss. 
AIR 1970 Mad 85 E (C N 23). 

— S. 114 (e) — AIR 1964 Guj 136 — Diss- 
AIR 1970 Madh Pra 29 (C N 8) (FB). 

— S. 114 (e) — (’66) Cr. A. No. 180 of 
1966, D/- 25-8-1966.' (MP) — Over. 

AIR 1970 Madh Pra 29 (C N 8) (FB). 

— S. 114 (e) — 1967 Cri LJ 1723 (M.P.) 
—Over. AIR 1970 Madh Pra 29 (C N 8) 
(FB). 
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Evidence Act (contd.) 

— S. 114 (e) — AIR 1966 Mys 244— Diss. 
AIR 1970 Madh Pra. 29 (C N 8) (FB). 

— S. 114 (e) — AIR 1968 Mys 196^Diss. 
AIR 1970 Madh Pra' 29 (C N 8) (FB). 

— S. 114 (e) — AIR 1967 Rai 237 — Diss. 
AIR 1970 Madh, Pra , 29 (C iST 8) (FB). 

— S. 126 — 1935 Mad W. N. 460 — Diss. 
AIR 1970 Mys 34 A (C N 7). 
^Government Land Assignment Regulation 
(3 of 1097 ME) , 

— S. 7 (1), Cl. (f) — O. P. No. 337 of 1957 
,{Ker)— Over. AIR 1970 Ker 21 A (C N 5) 
<FB). 

— S. 7 (1), . Cl. (f) — A. S. No. 550 of 
1962 (Ker) — Over. AIR 1970 Ker 21 A 
<C N 5) (FB). 

HIGH COURT RULES & ORDERS 
— Madras High Court Criminal Rules of 
Practice and Circular Orders, 1958 
— R. 45 — (’68) Order in W. P. No. 436 
of 1968, (Mad) by Kailasam J. — Revers. 
AIR 1970 Mad 63 . B (C N 19). 


Hindu Law 

— Joint family — AIR 1947 Nag 178 — 
■Held Overruled by AIR 1966 SC 24. As 
interpreted AIR 1970. Orissa 32 B (C N 14) 
— Maintenance — AIR 1944 Bom 235 (2) 

— Diss. AIR 1970 Andh Pra 33 B (C N 4). 
Hindu Marriage Act (25 of 1955) 

— S. 10 — AIR 1959 Andh Pra 547 (FB) 

— Diss. AIR 1970 All 102 (C N 9). 

— S. 10 — AIR 1963 Andh Pra 323 — 
Diss, AIR 1970 All 102 (C N 9). 

— S. 10 — AIR 1965 Mys 299 — Diss. 
AIR 1970 All 102 (C N 9). 

HOUSES AND RENTS 

— East Punjab Urban Rent Restriction 
Act (3 of 1949) 

— S. 13 — C. R. No. 675 of 1963, D/- 
13-11-1964 (Punj) — Over. AIR 1970 Punj 
60 A (C N 9) (FB). 


— S. 13— C. R. No. 222 of 1964, D/ 21- 
5-1965 (Puni) — Over. AIR 1970 Punj 
60 A (C N 9) (FB). 

— S. 13 — C. R. No. 231 of 1965, D/. 17- 
12-1965 (Puni) — Over. AIR 1970 Punj 
60 A (C N 9) (FB). 

— S-^13 — C. R. No. 295 of 1965, D/- 21- 
5-1960 (Punj) — Over. AIR 1970 Punj 
60 A (C N 9) (FB). 


— Jammu and Kashmir Houses and 
Shops Rent Control Act (14 of 2009) 

— S. 8 — AIR 1956 Punj 95 — Diss. AIR 
1970 J. & K. 26 (C N 7) (FB). 

— U. P. Temporary Control of Rent and 
Eviction Act (3 of 1947) 

— S. 3 — AIR 1965 All 498 (FB) Held 

Overruled by (1968) All W. R.-(H. C.) 713 
(SC) as interpreted AIR 1970 All 
125 A (C N 14). - - 


Houses and Rents — U. P. Temporary, 
Control of Rent and Eviction Act 
(contd.) 

— S. 3 (3) — (1968) 22 S. T. C. 26 (All)— 
Diss. AIR 1970 All 125 D (C N 14). 


Land Acquisition Act (1 of 1894) 

— S. 18 — 1965 Ker LT 616 — Partly 
Overruled. AIR 1970 Ker 30 A (C N 7) 
(FB). 

— S. 30 — 1965 Ker LT 616 — Partly 
Overruled. AIR 1970 Ker 30 A (C N 7) 
(FB). 

— S. 54 — 1965 Ker LT 616 — Partly 
Overruled. AIR 1970 Ker 30 A (C N 71i 
(FB). 

Letters Patent (Cal) 

—Cl. . 10 — AIR 1968 Puni & Har 277 — 
Diss. AIR 1970 Delhi 37 (C N 7) (FB). 
Limitation Act (9 of 1908) 

— S. 14 — AIR 1965 Andh Pra 388 (FB) 

— Diss. AIR 1970 Pat 50 A (C N 7). 

— S. 14 — AIR 1963 Pat 62 — Held to 
be not good law in view of AIR 1958 SC 
827 as interpreted AIR 1970 Pat 50 A 
(C N 7). 

Madras Urban Land Tax Act (12 of 1966) 
— S. 1 — (’68) W. P. No. 387 of 1968 etc. 
D/- 10-4-1968 (Mad) — Revers. AIR 1970 
SC 169 A (C N 39). 

— S. 5 — (’68) W. P. No. 387 of 1968 
etc. D/- 10-4-1968 (Mad)— Revers. AIR 1970 
SC 169 D (C N 39). 

— S. 6 — (’68) W. P. No. 387 of 1968 
etc. D/- 10-4-1968 (Mad) — Revers. AIR 
1970 SC 169 C (C N 39). 

Motor Vehicles Act (4 of 1939) 

— S. 60 — AIR 1959 Mad 531 — Diss. AIS 
1970 Rai 48 (C N 8). 

— S. 64 — AIR 1959 Mad 531 — Diss. AIR 
1970 Raj 48 (C N 8). 

Pensions Act (23 of 1871) 

— S. 4 — AIR 1959 All 769 — Diss. AIR 
1970 Punj 75 A (C N 12). 

Police Act (5 of 1861) 

— S. 7 — L. P. A. No. 36-D of 1963, D/- 
11-4-1963 (Punj) — Revers. AIR 1970 SC - 
122 A (C N 28). 

Prevention of Food Adulteration Act (37 
of 1954) 

— S. 13 — 1968 All LJ 916 — Held Not 
correctly Decided. AIR 1970 All 122 A 
(C N 13). 

— S. 13 (5) — AIR 1964 Guj 136 — Diss. ' 
AIR 1970 Madh Pra 29 (C N 8) (FB). 

— S. 13 (5) — (’66) CrL A. No. 180 oJ 
1966, D/- 25-8-1966 (MP) — Over. AIR; 
1970 Madh Pra 29 (C N 8) (FB). 

— S. 13 (5) — 1967 Cri. L.J. 1723 (M. P.J 

— Over. AIR 1970 Madh Pra 29 (C N 8) 
(FB). 

S. 13 (5) — AIR 1966 Mys 244 — Diss, 
AIR 1970 Madh Pra 29 (C N 8) (FB). 

— S. 13 (5) — AIR 1968 Mys 196 — Diss, 
AIR 1970 Madh Pra 29 (C N 8) (FB). 
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Prevention of Food Adulteration Act 
(contd.) 

— S. 13 (5) — AIR 1967 Rai 237 — Diss. 
AIR 1970 Madh Pra 29 (C N 8) (FB). 
Prevention of Food Adulteration Rules 
(1955) 

— R. 7 — AIR 1964 Guj 136 — Diss. AIR 
1970 Madh Pra 29 (C N 8) (FB). 

— R. 7 — (’66) Cri. A. No. 180 of 1966, 
D/- 25-8-1966 (M. P.) — Over. AIR 1970 
Madh Pra 29 (C N 8) (FB). 

— R. 7 — 1967 Cri. LJ 1723 (M. P.) — 
Over. AIR 197Ci Madh Pra 29 (C N 8) 
(FB). 

— R. 7 — AIR 1966 Mys 244 — Diss. AIR 
1970 Madh Pra 29 (C N 8) (FB). 

— R. 7 — AIR 1968 Mys 196 — Diss. AIR 
1970 Madh Pra 29 (C N 8) (FB). 

— R. 7 — AIR 1967 Ra.i 237 — Diss. AIR 
1970 Madh Pra 29 (C N 8) (FB). 

— R. 18 — AIR 1964 Guj 136 — Diss. AIR 
1970 Madh Pra 29 (C N 8) (FB). 

— R. 18 — (’66) Cri. A. No. 180 of 1966, 
D/- 25-8-1966 (M. P.) — Over, AIR 1970 
Madh Pra 29 (C N 8) (FB). 

—R. 18 — 1967 Cri. LJ 1723 (M. P.) — 
Over. AIR 1970 Madh Pra 29 (C N 8) 
(FB). 

— R. 18 — • AIR 1966 Mys 244 — Diss. 
AIR 1970 Madh Pra 29 (C N 8) (FB). 

— R. 18 — AIR 1968 Mys 196 — Diss 
AIR 1970 Madh Pra 29 (C N 8) (FB). 

— R. 18 — AIR 1967 Raj 237 — Diss. AIR 
1970 Madh Pra 29 (C N 8) (FB). 

Resettlement of Displaced Persons (Land 
Acquisition) Act (60 of 1948) 

— S. 7 — AIR 1968 A. P. 348 — Diss. 
Air 1970 Delhi 44 A (C N 8). 


Resettlement of Displaced Persons (Land 
Acquisition) Act (contd.) 

— S. 7 — AIR 1946 Cal 524 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

— S. 7 — AIR 1959 Cal 609 — Diss. AIR 
1970 Delhi 44 A (C N 8). 

sales tax 

• — Central Sales Tax Act (74 of 1956) 
—S. 5 (2) — (’63) Tax Cases Nos. 29. 47, 
132 and 160 of 1961 (Revn. Nos. 16, 28, 
81 and 98 of 1961, D/- 17-7-1963 (Mad) — 
Revers. AIR 1970 SC 165 (C N 38). 

— Madras General Sales Tax Act (1 of 
1959) 

— S. 3 — (’63) Reyn. Nos. 16, 28, 81 and 
98 of 1961, D/- 17-7-1963. (Mad)— Revers, 
AIR 1970 SC 165 (C N 38). 


Sea Customs Act (8 of 1878) 

— S. 3A — (’63) Revn. Nos. 16, 28, 81 & 
98 of 1961, D/- 17-7-1963 (Mad) — Revers. 
AIR 1970 SC 165 (C N 38). 

States Reorganisation Act (37 of 1956) 

— S. 115(7), Proviso — Spl. C. A. No. 827 
of 1961 D/- n-7-1963 (Guj) — Revers, 

AIR 1970 SC 143 (C N 33), 

Transfer of Property Act (4 of 1882) 

— S. 106 — AIR 1936 Oudh 102 — Diss, 
AIR 1970 Raj 17 E (C N 3). 

—S. 106 — AIR 1946 Oudh 144 — Diss, 
AIR 1970 Raj 17 E (C N 3). 

Words and Phrases 

— "Customs frontiers” — (’63) Revn. Nos. 
16, 28, 81 & 98 of 1961, D/- 17-7-196S: 

(Mad) — Revers. AIR 1970 SC 16S 
(C N 38). 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC. IN A. I. R. 1970 FEBRUARY 

DISS.=Dissented from in; NOT F.=Not followed in; OVER.=OverruIed in: 

REVERS. =Reversed in 


ALLAHABAD 

Observations in AIR 1935 All 513 
= 1935 All LJ 543, A. P. Bagchi v. 
Mrs. F. Morgan — Not Approved. 
AIR 1970 SC 118 (C N 27). 

AIR 1936 Oudh 102 = 1935 Oudh WN 
1238, Janki v. Kanhaiyalal — Diss. 
AIR 1970 Raj 17 E (C N 3). 

AIR 1946 Oudh 144 = ILR 21 Luck 292. 
Gur Prasad v. Hansraj — Diss. AIR 
1970 Raj 17 E (C N 3). 

AIR 1959 All 763 = 1959 Cri. LJ 1384, 
Bhagwat v. State — Diss. AIR 1970 
J. & K. 21 (C N 6). 

AIR 1959 All 769 = 1959 All LJ 855, 
Shaukat Hussain Beg Mirza v. State 
ol U. P. — Diss. AIR 1970 Punj 75 A 
(C N 12). 

(1963) F. A. No. 16 of 1953, D/- 10-7-1963 
(AH) — Revers. AIR 1970 SC 108 
(C N 25). 


Allahabad (contd.) 

AIR 1965 All 498 = 1964 All W. R. (H.C.> 
617 (FB), Bashi Ram v. Mantri Lai 
— Held Overruled by 1968 All W. R' 
(HC) 713 (SC) as interpreted AIR 1970- 
All 125 A (C N 14). 

(1965) S. A. No. 2097 of 1958, D/- 2-2-1965' 
(All) — Revers. AIR 1970 SC 105 A 
(C N 24). 

1968 All LJ 916 = 1969 All Cri R. 172. 
Net Ram v. State — Held Not Cor- 
rectly Decided & Not Foil. AIR 1970 
All 122 A (C N 13). 

(1968) 22 S. T. C. 26 (All), Commr. of 
Sales Tax, U. P. v. Ujjal Singh Autar 
Singh — Diss. AIR 1970 All 125 D 
(C N 14). 

ANDHRA PRADESH 

AIR 1959 Andh Pra 547 = 1959 Andh 
L. T. 634 (FB), Thenku Verriah ' v. 
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Andhra Pradesh (contd.) 

Tamisetti Nagiah — Diss. AIR 1970 
All 102 (C N 9). 

AIR 1961 Andh Pra 523 = 1961 Andh 
LT 580, Inamdars of Sulhanagar 

■ Colony V. Govt, of Andhra Pradesh — 
Over. AIR 1970 SC 126 B (C N 29). 

AIR 1963 Andh Pra 323 = (1962) 2 Andh 
W. R. 452, S. Puttaiah v. Rushingam- 
ma — Diss. AIR 1970 All 102 (C N 9) 

AIR 1965 Andh Pra 388 == (1965) 2 Andh 
LT 62 (FB), Tirumareddi Rajarao v. 
State of Andhra Pradesh — Diss. 
AIR 1970 Pat 50 A (C N 7). 

AIR 1968 Andh Pra 348 = (1968) 1 Andh 
WR 298, Srunguri Lakshminarayan- 
rao V. Revenue Divl. Officer, Kaki- 
nada — Diss. AIR 1970 Delhi 44 A 
(C N 8). 

BOMBAY 

AIR 1944 Bom 235 (2) =46 Bom LR 411, 
Laxmi Bai v. Radha Bai — Diss. 
AIR 1970 Andh Pra 33 B (C N' 4). 

AIR 1947 Nag 178 = ILR (1947) Nag 299, 
Pandurang Vithoba v. Pandurang 
Ramchandra — Held Overruled by 
AIR 1966 SC 24 as interpreted AIR 
1970 Orissa 32 B (C N 14). 

AIR 1949 Nag 349 = ILR (1949) Nag 272, 
R. K. Misz-a v. Kundanlal Sahni — 
Diss. AIR 1970 Rai 22 B (C N 4), 

CALCUTTA 

Observations in AIR 1937 Cal 211 = ILR 
(1937) 1 Cal 781, Mahigan.) Loan 

Office Ltd. v. Beharilal Chaki — 
Not Approved. AIR 1970 SC 118 
(C N 27). 

AIR 1946 Cal 524 = 50 Cal WN 820, 
Sohanlal Bahety v. Province of Ben- 
gal — Diss. AIR 1970 Delhi 44 A 
(C N 8). 

AIR 1959 Cal 609 = 63 Cal WN 325, 
Satya Charan Sur v. State of W. B. 
^ Diss. AIR 1970 Delhi 44 A (C N 8) 

<1964) Appeals Nos. 199 and 200 of 1962, 
D/- 22-1-1964 (Cal) — Revers, AIR 
1970 SC 118 (C N 27). 

GUJARAT 

<1963) Spl. Civil Appln. No. 827 of 1961, 
D/- 11-7-1963 (Guj) — Revers. AIR 
1970 SC 143 (C N 33). 

AIR 1964 Gui 136=1964 (2) Cri LJ 32, 
State of Gu.iarat v. Shantaben — Diss. 
AIR 1970 Madh Pra 29 (C N 8) (FB), 

KERALA 

AIR 1957 Trav-Co. 176=1955 Ker LT 
813, Saina Bhai v. State — Over; 
AIR 1970 Ker 27 A (C N 6) (FB). 

•O. P. No. 337 of 1957 (Ker) — Over. AIR 
1970 Ker 21 A (C N 5) (FB), 

A. S. No. 550 of 1962 (Ker) — Over. AIR 
1970 Ker 21 A (C N 5) (FB). 


Kerala (contd.) 

1965 Ker LT 616 = ILR (1965) 2 Ker 159, 
Thomas v. Viswanathan Pillai — Part- 
ly Overruled. AIR 1970 Ker 30 A 
(C N 7) (FB). 

MADHYA PRADESH 

(1966) Cri Appeal No. 180 of 1966. D/- 25- 
. 8-1966 (M. P.), State of Madhya Pra- 
desh V. Shankarlal — Over. AIR 
1970 Madh Pra 29 (C N 8) (FB). ■ 

1967 Cri LJ 1723 = 1967 MPLJ 872, State 
of Madhya Pradesh v. Abbasbhai — > 
Over. AIR 1970 Madh Pra 29 (C N 8) 
(FB). 

MADRAS 

(1901) ILR 24 Mad 350, Gururaiammah v. 
Vankatakrishnamma Chetti — Held 
Overruled by (1906) ILR 29 Mad SS3 
(FB) as interpreted AIR 1970 Mad 
76 C (C N 20). 

1935 Mad WN 460, Palaniappa Chettiar, 
V. Emperor — Diss. AIR 1970 Mys 34 A 
(C N 7). 

(1958) 2 Mad LJ 540, Ayyaperumal Chet- 
tiar V. Palaniandi Chettiar — Not. F. 
AIR 1970 Mad 81 (C N 21) 

AIR 1959 Mad 531 = 1959 Cri LJ 1443, 
Dhanmull v. Regional Transport 
Authority, Salem — Diss. AIPi. 1970 
Rai 48 (C N 8). 

(’63) Tax Cases Nos. 29, 47, 132 and 160 
of 1961 (Revn. Nos. 16, 28, 81 and 
98 of 1961), D/- 17-7-1963 (Mad) 

— Revers. AIR 1970 SC 165 (C N 38). 

(•68) Writ Petns. Nos. 387 of 1968 etc; D/- 
10-4-1968 (Mad) — Revers. AIR 1970 
SC 169 A, C, D (C N 39). 

(1968) order in W. P. No. 436 of 1968 
(Mad) by Kailasam J. — Revers. AIR 
1970 Mad 63 B (C N 19). 

MYSORE 

AIR 1965 Mys 299, K. Siddegowda v. 
Parvathamma — Diss. AIR 1970 AH 
102 (C N 9). 

AIR 1966 Mys 244 = 1966 Cri LJ 1036, 
Mary Lazrado v. State of Mysore — ■ 
Diss. AIR 1970 Madh Pra 29 (C N 8) 
(FB). 

AIR 1968 Mys 196=1968 Cri LJ 952. 
Belgaum Borough Municipality v. 
Shridhar Shankar — Diss. AIR 1970 
Madh Pra 29 (C N 8) (FB). 

ORISSA 

AIR 1968 Orissa 79 = 1968 Cri LJ 650, 
Keshab v. Somenath — Diss. AIR 1970 
J. & K. 21 (C N 6). 

AIR 1966 Orissa 170 = 1966 Cri LJ 935, 
Ragunath v. Purnachandra — Diss. 
AIR 1970 J. & K. 21 (C N 6) 

PATNA 

AIR 1952 Pat 309=ILR 30 Pat 405 (FB), 
In re Babulal Chandra — Diss'. AIR 
1970 Ker 27 A (C N 6) (FB). 

AIR 1962 Pat 255 = 1962 (2) Cri LJ_84 
(FB), Gulzar Khan v. State — Diss. 
AIR 1970 Mad 85 C, E (C N 23), 
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Patna (contd.) 

AIR 1963 Pat 62, Mt. Bibi Aziman v. Mt. 
Saleha — Held to be not good law 
in view of AIR 1958 SC 827 As inter- 
preted AIR 1970 Pat 50 A (C N 7) 

'AIR 1963 Pat 243 = (1963) 2 Cri LJ 25 
(FB), Raja Singh v. Mahendra Singh 
— Held impliedly Overruled by AIR 
1966 SC 1888 as interpreted AIR 
1970 All 119 C (C‘N 12). 

^ PUNJAB 

AIR 1956 Puni 95=ILR (1956) Puni 211, 
Niranjan Singh v. Bhagwan Ram — 
Diss, AIR 1970 J. & K. 26 (C N 7) 
(FB). 

AIR 1961- Puni 187= (1961) 1 Cri LJ 708, 
Jodh Singh v. Bhagambar Das — Diss. 
AIR 1970 J. & K. 21 (C N 6). 

(1963) L. P. A. No. 36-D of 1963, D/- 
11-4-1963 (Puni) — Revers. , AIR 
1970 SC 122 A, B (C N 28). 

(1964) C. R. No. 675 of 1963, D/. 13-11- 
1964 (Puni), Gopi Nath Aggarwal v. 
Siri Krishan Chopra — Over. AIR 
1970 Puni 60 A (C N 9) (FB). 


Punjab (contd.) 

(’65) F. A. O. No. 82-D of 1963, D/- 11-1- 
1965 (Puni) — Revers. AIR 1970 SC 
189 A (C N 41). 

(1965) C. R. No. 222 of. 1964, D/- 21-5- 
1965 (Puni), Smt. Mahadevi v. Dar- 
shan Singh — Over. AIR 1970 Punj 
60 A (C ,N 9) (FB). 

(1965) C. R. No. 231 of 1965. D/- 17-12- 
1965 (Puni), Kharaitilal v. Charanji- 
lal — Over. AIR 1970 Puni 60 A 
(C N 9) (FB). 

(1965) C. R. No. 295 of 1965. D/- 21-5- 
1965 (Puni),, Badri Das v. Premchand 
Puri — Over. AIR 1970 Puni 60 A 
(C N 9) (FB). 

air, 1968 Puni & Har 277=ILR (1968) 
1 Puni 625, F. Dabwali Transport Co. 
V. Madan Lai — Diss. AIR 1970 
Delhi 37 (C N 7) (FB). 

RAJASTHAN 

air 1967 Rai 237=1967 Cri LJ 1374, 
State of Raiasthan v. Kapoor Chand 
— Diss. AIR 1970 Madh Pra 29 (C N 8) 
(FB). 


COMPARATIVE TABLE 

(10-1-1970) 

A. I. R. 1970 February =«= Other Journals 


air 1970 Supreme Court 
air Other Journals 
82 (1960) 1 8 0 0 766 

19 Pao L R 27 
(1969) 2 Lab L J 
' 549 

39 Com Cas 905 
(1969) 2 Com L J 
' 273 

87 (1969) 1 S C W R 

451 

(1969) I S G 0 266 
18 Fao L R 308 
(1969) 2 S 0 J 818 
93 (1969) 1 S 0 0 863 

1969 Jab L J 818 
1969 M P L J 874 
1969 Maha L J 950 
97 (1969) 1 8 0 W R 

1235 

1969 S 0 D 944 
102 (1969) 1 S 0 W R 

861 

(1969) 1 8 0 0 884 
1969 Beno 0 R 370 
105 (1969) 2 S 0 0 125 

108 (1969) 1 8 0 W E 

978 

(1969) 2 8 0 0 70 
1969 BOD 1039 
110 (1969) 2 S G 0 218 

118 (1969) 1 8 0 W B 

1047 


AIR 1970 Supreme Court] 
AIR Other Journals; 

1180on(1969) 1 B 0 0 858 
74 I T B 459 
122 1969 Cur L J 438 

1969 Serv L B 356 
(1969) 2 SCO 108 
126 (l96g)2SOG81 

1969 Maha L J 643 
(1969) 2 8 0 W R 
595 

129 (1969) 2 S 0 G 248 

137 (1969) 2 8 0 0 279 

(1969) 2 S Q A 90 
(1969) 2 8 C W E 
563 

1969 SOD 1110 
140 (]969) 1 8 0 0 825 

1969 All W R (HO) 
511 

1969 All Cri R 339 
143 (1969) 2 8 0 0 120 

1969 Ser L E 572 
146 (1969) 2 8 0 0 131 

(1969) 2 8 0 W R 
600 

1969 BOD 1048 
150 (1969) 1 80 WR 

1122 

1969 Berv L B 445 
(1969) 1 S C A 605 
(1969) 2 8 0 0 262 


AIR 1970 Supreme Court 
AIR Other Journals 

158 (1969) 1 8 0 W B 

1115 

1969 Berv LB 429 
(1969) 2 S O 0 240 
1969 M P L J 706 
1989 Jab L J 865 
161 (1969) 2 80 0 274 

1969 Maha L J 776 
1969 M P L J 793 
165 (1969) 2 8 OWB 

248 

24 ST 0 481 
169 (1969) 2 S 0 0 63 

(1969) 2 S 0 A 26 
181 (1969) 1 8 G 0 844 

(1969) 2 8 0 W R 
831 

1969 SOD 1131 
189 ' (1969) 2 8 0 0 211 
1969 8 0:D 937 
(1969) 2 S 0 W E 
865 

192 (1969) 2 8 0 C 283 

196 19 Pnc L R 117 

(1969) 2 8 0 0 491 
36 P J E 286 

air 1970 Allahnbad 
AIR Other Journals 
102 1969 All L J 9 


ly/u AUanabsa 
AIR Other Journals 

108 (1968) 2 Com L J 

352 

39 Oom Gas 10 
115 1968 All L J 977 

1968 All Ori B 578 

1968 All W E (HO) 

878 

119 

122 1969 All L J 309 

199 All WB(H3) 

314 

1969 All Orl B 198 

125 1969 All W B (HO) 

162 

AIR 1970 Andhra Pradesh 
AIR Other Jonrnals 

33 ... 

38 

43 (1969) 1 Andh W B 

48 

(1969) 1 Andh L T 
66 
47 

56FB (1969) 1 Andh W B 
62 

(1969) 1 AndhLT 
73 
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A, I. R. 1970 February = Other Journals 


AIR 1970 Assam 
AIE Other Journals 
26 Assam L B (1969) 
Assam 141 
32 

AIR 1970 Bombay 
AIR Other Journals 
48 1969 Maba L J 58 

ILR (1969) Bom 
146 

71 Bom L B 420 
59 1969 Maba L J 234 
71 Bom L B 253 
1LE{1970) Bom 68 


AIR 1970 Calcutta 


AIR 

Other Journals ' 

75 

73 Cal W N 701 

81 


85 


88 

73 Cal W N 651 

90 


AIR 1970 Delhi 

AIE 

Other Journals 

37FB (1969) 71 


Pun L B (D) 318 

44 

»•« 


AIR 1970 Goa 

AIR 

Other Journals 

28 


28 


32 


AIR 1970 Gujarat 

AIR 

Other Journals 

37 


43 

10 Guj L E 661 

AIR 1970 Jammu & 


Kashmir 

AIE 

Other Journals 

19 

1969 Kash L J 90 

21 

1969 Kash L J 300 


AIR 1970 J & K 
AIE Other Journals 

26FB 1969 Kash L J 238 
1969 Beno 0 E 

649 

31 1969 Hash L 3 290 

AIR 1970 Kerala 
AIE Other Journals 
21FB 1969 Ker L T 378 
1969 Ker L E 617 
27FB ILB (1969) 2 Ker I 
1969 Ker L T 444 
1969 8er L E 514 
1969 Ker L B 869 
1969 Ker L J 555 
30FB ILE (1969) 1 

Ker 227 
1969 Ker b B 397 
1969 Ket L 3 301 
1969 Ker L T 275 
36 1969 Ker L J 90 

1969 Ker L R 40 
72 I T B 672 
, 40 1968 Ker L T 865 

1960 Ker L J 67 
1969 Ker L E 156 
43 (1969) 2 Com L J 

53 

AIR 1970 Madhya 
Pradesh 

AIR Other Journals 
23FB 1969 M P W B 716 
1969 M P L J 747 
1969 Jab h J 936 
26FB 1969 M P L 3 728 
1969 MPIVB 751 
1969 3nb L J 918 
29FB 1969 M P L J 732 
1969 M P W R 755 
1969 Jab L 3 876 
33SB 1969 M P WB 714 
1969 Jab L J 933 
1969 M P L J 808 
34 1969 M P W B 149 

1969 M P L 3 256 
t 1960 Jab L 3 467 


AIR 1970 Madh Pra 


AIR 


Other Journals 

36 

1969 

Jab L J 188 


1969 

M P W R 233 


1969 

M P L J 361 

39 

1969 

M P L J 341 


1969 

Jab L J 385 


1969 

M P W R 381 

40 

1969 

Jab L J 560 


1969 

M P L J 442 


1969 

M P WR671 


AIR 1970 Madras 
AIR Other Journals 

63 (1969) 1 Mad L J 

261 

1969 M L J (Ori) 
217 

76 (1969) 1 Mad L J 

241 

81 (1969) 1 Mad L J 

393 

62 (1969) 2 Mad L J 

214 

19 Fao L E 306 

85 1969 Mad h J (Cri) 

117 

91SB 82 Mad L J 459 
(1969) 2 Mad L J 
457 

92 82 Mad L W122 

(1969) 2 Mad L 3 
171 
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Other Journals 

34 

18 Law Bep 235 
(1969) 1 Mys L J 
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604 

37 

18 Law Bep 438 
(1969) 2 Mys L J 
167 

45 

18 Law Bep 453 
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46 
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AIR Other Journals 
19 35 Cut L T 1209 

22 35 Gut L T 939 

25 35 Cut L T 1010 

27 ' 

28 35 Cat L T 1132 

31 36 Cut LT 1058. 

32 

AIR 1970 Patna 

AIE Other Journals 
50 1969 B Ii J R 749 

69 _ 


AIR 1970 Punjab 

AIE Other Journals 
40FB ILE (1968) 2 Punj, 
1 

60FB 1969 Cur L J 503 
71 Pun LK 802 
1969 Beno 0 B 422 
ILR (1969} 2 Punj 
543 

66FB 

67FB 1969 Cur L J 607 
ILE (1969) 2'Punj,. 

689. 

71 Pun LR 1053 


AIR 1970 Rajasthan 


AIR 

Other Journals 

17 


22 

1969 Eaj;L W 363 

26 

1969 Baj L W 336 
1969 Beno G B 928 
ILR (1969) 19 Baj 
327 

32 

1969 Baj L W 455 

36 

ILE (1969) 19 Baj 
340 

1969 Baj L W 473 

1 48 

1969 Raj L W 528 


CORRECTIOH 

AIR 1970 S C 61 (V 57 C 15) (Jan) 

In the short note of Pt. (B) Col. 2, Line 5 — Add the word “not” between the 
words "could” and "have” 
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Manager’s ryotice 


1. (a) Owing to the heavy cost of paper and 
4 )rinting now-a-days, we are printing only as 
inany copies as are actually required and are not 
“keeping a large stock of loose parts on hand. 

(b) Moreover, when we send a duplicate part 
•to a subscriber, who'e year’s set is made useless. 
Hence we are obliged to fix the price of duplicate 
parts at Rs. 15/- per part for A. I. R. and at 
Rs. 5/- per part for Cr. L. J. and Rs. 41 - for 
'L. I. C. 

All prices and charges mentioned in this 
■notice are inland prices and charges. 

2. Complaints as to non-receipt of A. I. R., 
‘Cr. L. J. or L. I. 'C. monthly parts sent under 
V.P.P. or Regd. Post will not be considered unless 
■the complaint regarding A. I. R. reaches the office 
'before 25th of the particular month and that of 
•Cr. L. J. before 8th of next month and that of 
L. I, C. before 14th of next month. No duplicate 
■copy of the part will be supplied free of cost on 
■complaints received thereafter. 


3. Despatch of monthly parts under Regd. Post 
ensures safe delivery. 

4. Journal subscriptions are always payable in 
advance. 

5. Subscriptions are payable at Nagpur. Pay. 
merit by cheque should include Bank charges 
@ 50 P. per hundred. 

6. When payments to A. I. R. are effected by 
cheque or drafts, it is requested that the same be 
made payable to “The All India Reporter - Ltd.” 
and not to “Manager, Secretary, Superintendent 
Or Director” thereof. 

7. Publications are not sold through any agency. 
No bookseller can book orders for A. I. R. You 
are requested to advise this office the name of any 
person (other than the duly authorised person) 
who attempts to supply or book orders for A. I. R. 
Authority card has been issued by this office to 
every representative of this institution. The names 
of Representatives appear in A. I. R. Parts ocoi- 
sionally. 


Sales Manager : All India Reporter Ltd., NAGPUR 1, 


OUR REPRESENTATIVES 


1. Below we give list of Eepreaentatives of the All India Reporter Ltd., who are working 
in the field. 

•2. If any Representative ceases to represent us, the information will be published In 
these columns. 

•8. Addresses of Representatives, who are stationary, are given. 

Sales Manager, A. I. R. Ltd. 


I. M. S. Ahuja, M. 8 / 9, Road No. 11, Eajen. 
dranagar, PATNA.16, (Bihar). 

•2. Das S. C. 

3. V. R. Erande, 65, Xth Main Road, 13th 

Cross, Malleswaram, BANGALORE-3. 

4. Hasin Ahmad, H. No. 17.9. 116/2, 
Kurmaguda, HYDERABAD-36 (A. P.), 
Phone No. 52320. 

5. Khanna P. C. 

6. Khanna S. C., 10/2, Vidyarthi Market, 
Govindnagar, KANPUR (U. P.) 

7. Malhotra R. K. 

•8. Malhotra S. L., House No. 390, Adarsha 
Nagar, JULLUNDUR-City (E. Pb.) 

9. Malode P. Y. 

10. S. Lai. 

II. 'Seth J. K., 8, Ghosh Market, 28, Mahatma 
, Gandhi Marg, ALLAHABAD-l (U. P.) 

Phone No. 8907. 


12. K. K. Seth, 2nd Floor, Guru Nanak Niwas 

Ambawadi, AHMEDABAD-6 (Gujarat), 

13. Seth O. K., S.148, Greater Kailash 
New-DELHI-48, Phone No. 78052. 

14. Shaligram N. G. 

15. Shaligram R. G., P.249, Purnadas Road, 
CALCUTTA-29 (W. B.) Phone No. 
46-6975. 

16. Sharma P. N., 9-A, New Market, Begum 
Pul, MEERUT (U. P.) 

17. Sushil S. K. 

18. Tahiliani L. C., C/o. All India Reporter 
Ltd., Medows House, Nagindas Master 
Road, BOMBAY-l (B. R.) Phone Nos. 
Office : 253047, Residence : 476005. 

19. Verma H. R., 15/50, Char Su. Darvaza 
Ghattia Azam Khan, AGRA-3 (U. P.) 


The above representatives are bound by their contracts to attend exclusively to A. I. R 
business and not to book orders or help in booking orders for others or engage in any other 
'business. Those who avail themselves of the services of any of the above representatives for 
their own businesses by accepting orders sent by them or by placing orders with them or other- 
wise will be liable for damages for procuring a breach of contract. 
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Recent Agency Publications 


^RCHBOLD, J. F. : Pleading, Evidence & Practice in Criminal Cases, 37th Edn. 
AL BAHARNA HUSAIN, M. : The Legal Status of the Arabian Gulf States — 
A Study of their Treaty Relations & International Problems 
REAN & LOCKWOOD : Rating Valuation Practice, 6th Edn. 

BOWSTEAD On Agency, 13th Edn. 

BOWETT, D. W. : The Law of the Sea 
SOWETT’s Self Defence in International Law 
British International Law Cases, Vol. VII 

Vols. I to VI also available. Price on request 
CHITTY : On Contract, 2 Vols., 23rd Edn. 

Current Legal Problems 

CLERK & LINDSELL : , On Torts, 13th Edn. 

CUKWURAH, A. O. : The Settlement of Boundary Disputes in International Law 
DRAKE, C. D. : An Outline of Labour Law 


1969 157.50 


ELLIOTT & WOOD : A Casebook on Criminal Law 

FRANCK, T. M. ; Casebook on Comparative Constitutional Process 
FAWCETT, J. E. S. : International Law the Use of Outer Space 
GRAVESON, R. H. : Conflict of Laws, 6th Edn. 

GOWER, L. C. B. ! Principles of Modern Company Law, Srd Edn. 

HEAP, D. : An Outline of Planning Law, 5th Edn. 

HANBURY, H. Q. ; Modern Equity, 9th Edn. 

IHARDY, M. 5 Modern Diplomatic Law 

"International Encyclopedia of Veterinary Medicine, 5 Vols. 

■JENNINGS, R. Y. : The Acquisition of Territory in International Law 
(JOHNSON, D. : Rights in Air Space 

'KEEBLE : Principles & Practice of Town & Country Planning, 4th Edn. 
LiASKI, H. J. ; Reflections on the Constitution 
MACdOWELL, D. M. ; Athenian Homicide Law ” 

'MACKINTOSH, J. P. : The British Cabinet, 2nd Edn. 

'MAXWELL, P. B. : Interpretation of Statutes, 12th Edn. Special Indian Price 

■ English (Hardbound) 

MEGARRY, R. E. : A Manual of Real Property, 4th Edn. 

MCLEAN & WOOD ; Criminal Justice 5c the Treatment of Offenders 
'MOORE, R. J. ; Sir Charles Wood’s Indian Policy, 1853-66 
'NORMANTON, E, L. : The Accountability 5c Audit of Governments 
:NWOGUGU, E. I. ; The Legal Problems of Foreign Investment in Deve 
Countries 

RALMER, SIR F, ; Company Law, 21st Edn. 

•PARRY, C. : The Sources 5c Evidences of International Law 
•ROBERT, R. : Imprisoned Tongues 

ROBERTSON, A. H. ; The Law of International Institutions in Europe 
ROBERTSON, A. H. : Human Rights in Europe 

ROBERTRON, A. H. : Human Rights in National 5c International Law 
SALMOND’s Law of Torts, 15th Edn. 


(Paper) 

(Paper) 


(Paper) 

(Paper) 

(Paper) 

(Paper) 


(Paper) 

(Paper) 


(Paper) 


.1968 

1969 

1968 

1967 

1958 


1968 

1969 
1969 
1987 
1969 
1969 
1969 
1969 
■1969 

1968 

1969 
1969 
1969 
1969 
1969 
1969 
1969 
1969 

. 1968 

1968 
1963 
1965 

1969 
1951 
1963 
1968 

1968 

1969 

1969 

1969 


SCHLESINGER, R. B. 
:SMITH 5c THOMAS : 


: Formation of Contracts, 2 Vols. 
A Casebook on Contract, 4th Edn. 


:STOLJAR, S. J. : Mistake 5c Misrepresentation 

yT.^BOT, J. E. : Corporation Tax 5c Income Tax upon Company DistribU 
'^-^LLAT, sir F. : International Law 5c the Practitioner 

'• BRlding 5c Civil Engineering Standard Forms 
WILLIAMS, G. : Learning the Law, 8th Edn. 

'WILLIAMS ; On Bankruptcv, 18th Edn. 

WORTLEY, B. A. : Jurisprudence 

'WRIGHT, Q. : The Role of International Law in the Elimination of War 
'Tear Book of 'World Affairs 


54.00 

90.00 
126.00 

22.50 

33.75 
226.80 

283.50 

81.00 
207.90 

37.80 

40.50 
16.20 
81.00 
37.80 

69.75 

22.50 
81.00 

43.20 

90.00 

40.50 

45.00 

27.00 
108.00 

63.00 

27.00 
270.00 

18.90 

18.90 

99.00 

22.50 

22.50 

49.50 

22.50 

40.00 

70.20 

81.00 
45.00 



1969 

58.70 


1966 

40.50 

loping 

1968 

45.00 

1965 

40.50 


1969 

195.75 


1965 

22.50 


1968 

33.75 


1961 

22.50 


1963 

31.50 


1988 

83.00 


1969 

88.20 

(Paper) 

1989 

40.00 

1968 

270.00 


1969 

81.00 

(Paper) 

1969 

43.20 

1968 

45.00 

tors 

1968 

99.00 

1968 

22.50 


1969 

85.50 


1969 

27.00 

(Paper) 

1969 

13.50 

1968 

189.00 


1967 

56.70 


1981 

18.90 


1969 

75.60 


N. M. TRIPATHI PRIVATE LIMITED 

LAW PUBLISHERS & BOOKSELLERS 
165, Samaldas Gandhi Marg, . BO MB AY. 2. 
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Standard 1970 & 1969 
Editions in Law 


1. 

Singhal : Law of Damages & Compensation 


1970 

35.00'' 

2. 

Hardless ; Handwriting & Thumb-prints Identifica- 





tion & Forensic science ' (with Blocks, 





Sketches & Diagrams & Ulus.) 

, 

1970 

25.00- 

3. 

Chaturvedi : Natural & Social Justice 


1970 

25.00^ 

4. 

Bindra : Interpretation of Statutes 

5th Ed. 

1970 

35.00 

5. 

Aiyer : Law of Contempt of Court, Parliament & 





Public Servants 

4th Ed. 

1970 

80.00' 

6. 

Beotra : Law of Forest (Central & States) 

2nd Ed. 

1970 

25.00- 

7. 

Bagga : Hundred Years Calendar (1901 — 2000) 


• 1970 

20.00- 

8. 

Anand : Law of Compromise (1965 Ed. with Supp.) 

2nd Ed. 

1969 

13.50 

9. 

Woodroffe and Ameer AH : Criminal Evidence 





(1965 Ed. with Supp.) 


1969 

35.00- 

10. 

Aiyer : Law & Practice of Sessions Trial (1960 Ed. 





with Supp.) 

2nd Ed. , 

1969 

80.00- 

11. 

Bhatnagar : Essential Commodities Act (with Central 





' Orders) , ■ i. 

2nd Ed. 

1969 

25.00- 

12. 

Consul : ' Law of Foreigners, Passports & Citizenship 


1969 

20.00 

13. 

Agrawal : Law of Municipal Corporations in India 


1969 

25.00' 

14. 

Mitter : Defamation & Malicious Prosecution 

6th Ed. 

1969 

12.50' 

15. 

Chandak ; Law of Notices (with Model Forms) 


1969 

15.00 

16. 

Yearly Supreme Court Digest, 1968 


1969 

16.00- 

17. 

Woodroffe & Ameer Ali ; Evi. 4 Vols. 12th Ed. 1968- 

-1969 

, 100.00 

18. 

Banerjee : Law of Specific Beliefs (T. L. L.) 

4th Ed. 

1969 

40.00 

19. 

Umrigar : Journalists and the Law , 


• 1969 

12.50- 

20. 

Krishnaswami : Law of Adverse Possession . 

6th Ed. 

1969 

25.00 

21. 

Aiyar : Manual of Law Terms and .Phrases 

' 6th Ed. ■ • 

' 1969 

80.00- 

22. 

Bindra : Pleadings and Practice (with over 800 


• ' 



Model Forms) , 

8rd Ed. 

1969 , 

50.00- 

23. 

Venkiah : Law of Prints and Impressions (Finger, 





Thumb, Palm, Foot, etc.) ■ 

' ‘ 

1969 

12.50- 

24. 

Sastri & Bagga : Criminal Manual, Major Acts , 





(I. P. 0., Cf. P. C. & Evidence Act) 


1969 

15.00- 

25. 

Sastri & Bagga : Hindi Criminal Manual, Major 





■ ' Acts (I. P. C.,' Cr. P. 0. & 





Evidence Act) 


1969 

15.00- 

26. 

Sethi : Prevention of Pood Adulteration Act and 





Buies (Central -and States) 

6th Ed. 

1969 

25.00- 

27. 

Bagga' ; Constitution of India 

8rd Ed. 

1969 

8.00 

28. 

Manchanda : Law and Practice of Divorce 

8rd Ed. 

1969 

50.00 - , 

29. 

Bagga : Statutory Changes in Hindu Law containing 





all Acts pertaining to Hindus from 1850 





to 1969 and Hindu Law Digest (1951 — 



, 


1961) 


1969 

15.00- 

30. 

Gopalakrishna : Hindu Adoptions & Maintenance Act 


1969 

12.50- 

81. 

Bagga : Labour Manual (containing Labour Acts & 





Buies) 


1969 

30.00- 

32. 

Sethi and Dwivedi : Law of Employees’ State 





Insurance 


1969 

25.00 

88. 

Suranjan Chakraverti : Workmen’s Compensation 





Act (Central and States) 


1969 

30.00 

34. 

Chakraverti : Law of Wrongful Dismissals in 2 Vols. 

5th Edl 

1969 

60.00 

35. 

Chakraverti : Law of Eailway Servants 


1969 

12.50 


Place your orders with the Publishers : 

LAW BOOK COMPANY 

Sardar Patel Marg — P. B. No. 4 ALLAHABAD-1. 
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RECENT LEGAL PUBLICATIONS 


THE FBAMING OF INDIA’S CONSTITUTION; Edited by B. Shiva Bao (in 5,Vols.) 

In these 6 volumes is nnfolded the fascinating story of the framing of India’s Constitution hy the 
Oonatiiuent Assemhly through all the rapid changes that the country experienced at the end of ‘World War II. 
Set ; (Ordy. Paper edn.) ' B*. SOO.OO (Sup. Paper edn.) Bs. 350.00 

FOUNDATIONS OF. WAGE FOLICY 
■ With special Bejerence to Supreme Gourds Contribution ; By K. S. V. Menon 
• This is the first systematic attempt to study the contribution made by the Supreme Court to the 
evolution and working of Wage Policy from an operational angle. Pari I traces the evolution of wage policy 
since Independence. The principles and guidelines provided by the Supreme Court on wages are also analysed. 
Part II discusses important Case Law on wages decided by the Supreme Court since 1957. Part III seeks to 
present recommendations made by the Indian Labour Conference — Standing Labour Committeei other 
Oommissions/Committees appointed by Government and the I, L. 0. on the question of wages, etc. 

1969 Demy 8vo 324 pp. Rs. 22.00 

THE LAW OF PBEVENTTVE DETENTION IN INDIA By S. K. Ghosh 
The need for a short hut compendious treatise on the law. of Preventive Detention came to be acutely 
felt not only by the members of the Bench and the Bar but by the public generally. It is fortunate that the 
task of writing such a treatise has been undertaken by an author of the calibrej experience and eminence pf 
Shri 8. K. Ghosh. The propositions dednoihlo from the different reported deciaiona have been, laid down in 
simple and accurate language which, I believe, will be helpful alike, to the Bench, the Bar and the public in 
general. — S. R. DAS, Beiired Chief Justice of India (From his Foreword) 

1969 . Demy 8vo 232 pp. Bs. 20.00 

CHEQUES IN LAW AND PRACTICE By .M. S. . Parthasarathy 
The book presents the legal principles and established banking practices governing cheque transactions 
in India. Numerous Indian and foreign decisions are cited. The book will be highly useful to bankers, 
lawyers .and businessmen) and as an informative text book to students. 

1969 Demy 8yo 43S pp. / • Rs, 25,00 

ADMINISTBATTVE LAW iy.S.-Raiagopalan .. 

Administrative Law has now come to occupy a vital place in jurisprudence — an emergent reality in the 
legal systems of the countries wedded to the observance of the Eule.of lAw. Crammed with references and 
information, each subject is dealt with in the light of its history and evolution in Indian and various foreign 
countries." 

1969 Demy 8vo (Beady December) „ App._462 pp. - About Bs. 25.00 

PUBLIC SERVICE LAW THBOUGH THE CASES By Madfan Bhatia 
This book is not meant to be a commentary on Service Law, and no commentary on the subject could 
be very helpful Beal guidance can bo derived from the Study of application pf settled principles of Law. by 
Courts to different sets of circumstances. The' book will serve as a useful guide in' this regard to members of 
the leg;al profession as well as public servants, 

1969 Royal 8vo' 524 pp. Rs. 30.00 


MUSLIM LAW By F. B. Tyabji, 4lli Edn. By Muhtin Tayyibji 
Bince the last edition, about 30 years ago, great changes have taken place — Political, Legal and Social. 
British India' became independent and the sub-continent was partitioned into two countries — India and 
Pakistan. This new edition wMoh contains the changes during these 80 years should supply a long-felt 
need not only by courts and legal practitioners but also by researchers in Mnslim Law. 

1968 4th Edn, Boyal SyP 1122 pP. Rs. 50.00 

MAXWELL ON 


“THE INTEEPEETATION OF STATUTES’’ 

Twelfth Edition By P» ST, J. LANGAN 

This is the new edition of a book which explains the form and language of Acts of Parliament. 
Much of the content has changed since the last edition and numerous old cases have been excised and 
replaced by modern decisions. But the general scheme of the work remains the same. 

1969 Demy 8vo 484 pp, jRs. 70J30 Indian Price Bs. 40.00 


BOMBAY UNIVERSITY PUBLICATIONS: 


(1) Aspects ol Indian Constitutional Law, by G. N. Joshi 1967 

(2) The Indian Constitution, 1950-1965, by M. C. Setalvad 1967 

(3) Kashmir — Retrospect and Prospect. Patel Memorial Lectures, by P. B. Gajendragadkar (Cloth) 1967 

(Paper) 1967 

(4) The Indian Conrtitntion ; Rights of the Citizen, by M- C. Setalvad 1968 

(6) Fundamental Rights & Amendments of the Indian Constitution, by S_. P. Sathe 1968 

(6) The Critical Problems of the Indian Constitution, by P. B, Mukharji 1968 

(7) The Essentials of An Ideal Legal System, hy M. J, Sethna 1968 

(8) Legal Regime of Merchant Shipping, by Nagendra Singh 1968 


12.50 

12.60 

8.00 

6.00 

1.00 

4.00 

15.00 

3.00 

25.00 


N. m. TRIPATHI PBIYATB LIMITED 
Booksellers ; 164, Samaldas Gandhi Marg, Bombay-2. . 
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DUTT ON CONTRiCT EdL By B. C. Mitra, Bar-aULaw. 

This edition is fully revised, up-to-date and comprehensive within the prescribed compass, 
and will be a boon to all , who are badly pressed for time and yet have to be familiar with the last 
word in Case-law on the subject. In short, this is an indispensable edition, incorporating admirably 
a wealth of information presented in the editor’s inimitable, condensed and lucid style. 

4th Edition 1969 Price Ks. 55.00 

B. B. Mitra’s GUABDIfiNS AND WARDS ACT . Edu By S. D. Mitra, Advocate. 

This classical treatise was first published- in 1921. The present edition appears after 15 yean. 
It is thoroughly revised and enlarged with copious annotations. Latest Case laws have been incorporated, 
It- contains — (1) Guardians and Wards Act, (2) Indian Majority Act, (3) Hindu Minority and Guardian, 
chip Act, (4) Rules framed by several High Courts and (5) Model Forms and Precedents. The best and 
cheapest in the market. Indispensable for the Bench and the Bar. 

11th Edition 1969 Price Bs. 26.00 


CO-OWNERSHIP AND PARTITION By S. D. Mitra, Advocate. 

The book contains full and complete statement of law and procedure. It is in two parts. The 
one regarding Co-ownership deals with the incidents and different forms thereof as also mutual relation! 
between co-owners inter se and relations with third persons. In the other part the subject of partition 
has been dealt with exhaustively, clearly and systematically. The Partition Act has been incorporated 
and the provisions thereof have been thoroughly discussed and defects therein have been pointed out. 
All recent developments of the law and decisions thereon have been noticed, 

3rd Edition 1969 Price Es. 20.00 


THE MARINE INSURANCE ACT, 1963, By A. K. Bhattacharjee, Bar-at-Law. 

Fully annotated with up-to date case laws.- The English and the Indian Laws are studied 
comparatively and section-wise. Marine, the mother of insurance is thoroughly analysed, discussed 
and the basis of all.insurance laws examined in the light of Judge-made law which forms the founda- 
tion of the statute. The Legal, the commercial and also the executive aspects of Marine insurance as to 
the practical application in day-to-day affairs of business have been exhaustively dealt with. Facts of 
decided cases and the principles of law applied thereto as stated in the treatise, will help greatly in 
solving problems with which readers are faced. Table of cases and the General Index of subject! 
treated in the Book are complete and comprehensive.' 

Edition 1969 Price Bs. 15.00 

CRIMINAL LAW PRACTICE By R. C. ITerma, Civil £ Assl. Sessiotis Judge. 

SPECIAL FEATURES: — (1) Case law upto May 1969, (2) All the matter needed for a fait 
trial and qualitative judgments, arranged topic-wise, (3) 'Value and manner of appreciation of criminal 
evidence of witness, circumstantial evidence, confession, discovery e-vidence, dying declaration, F. I. R. 
identification evidence and Medical evidence, (4) Defences open to accused and their proof givsn in a 
separate chapter and in separate columns in other chapters, (5) Irregularities of investigation, (6) Case 
law on salient provisions of Criminal Procedure Code and Evidence Act. (7) Exhaustive index at 
the end. • „ , . ^ 

Indispensable for public prosecutors and lawyers practising m Criminal Courts. 

Edition 1969 Price Bs. 15.00 

CRIME ON THE INCREASE By S. K. Ghosh 


Everybody realises that crime is on the increase But the question f ir the country is 

how to deal with the problem. Is our Police Force well trained in the modern methods of dealing 
with crime? Is the Police Force inadequate or inefficient? Is it true, the public do not co-operate 
with the Police? If so, why? In anti-social offences like corruption, bribery, etc., does the procedu- 
ral law require any change? All these and cognate subjects have been well discussed in this book. 

It is a very useful help book for the Police Officers, Police Training Institutions and the 
Criminal Law Practitioners. 

2nd Edition - , 1969 Price Bs. 14.00 


INTERPRETATION OF DEEDS AND STATUTES & THE GENERAL CLAUSES ACT, 1897 
By S. K. Palit, Advocate, Calcutta High Court £ Lecturer, University College of Law, Calcutta. 

A book proved useful to students and practitioners. It contains a precise and lucid statement 
of the law of Interpretation of Deeds and Statutes. The treatment of this complex branch of the law 
is analytical to make it coherent and easily understandable. 

The Practitioners will find the book very useful for clarity of the exposition and easy reference 
to all the leading Indian and English Decisions on the Subject. The General Clauses Act, 1897, has 
been annexed to enhance the usefulness of the book. 

No Pre-Publication offer for this book. 

2nd Edition 1969 Price Bs. 5.00 

EASTERN LAW HOUSE PRIVATE LTD. ^ 

LAW PUBLISHERS AND BOOKSELLERS 
65, Ganesh Chnnder Avenue, C ALCUTTA -IS, 
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LEGAL COMMENTARIES 


1. Th© Law of Crimea x 21st Ed. F ages 1638, Price Es. 35. 
A standard commentary on the Indian Penal Code. Recognised 
as an authority on the subject by the Supreme Court of India 
and the various High Courts. 

2. Tile Indian Penal Code : 24t1i Ed. Pages 600. Price Es. 12. 
Abridged edition of the authors’ Law of Crimes. 

3. Tlie Criminal Procedure Code ; lltli Ed. Pages 874, 
Price Es. 14. Companion volume to the authors’ Indian Penal Code. 

4. Tine Law of Evidence: loth Ed. Pages 454. Price Es. i2. 

Explains the provisions of the Indian Evidence Act, with 
important ease law. ' . , 

5. The Law of- Torts ( English & Indian ) : 19th Edn. 
Pages 602. Price Es.' 12r' A. book of 'reference constantly in 

■ use by the Bench aifd the Bar; English and' Indian case law 
and statutory law .are brought up-to-date. '/' ' 


THE BOMBAY LAW REPORTER: A fortnightly : aw 
journal started in 1899 containing Reports of eases decided by the 
High Court at Bombay and the Judgments of the Supreme Court of 
India in appeals from the High Court at Bombay, Notes on decisions 
of the Supreme Court in appeals from other High Courts and original 
Articles on legal topics, Reviews of recent English and Indian law 
books and Gleanings from foreign legal periodicals. 


Annual subscription (with postal charges) 

' ' ^ ^ ' Foreign ; Rb. 45.00 

THE BOMBAY LAW REPORTER (Private) LTD., 

“KRISHAN MAHAL", ,63 MARINE DRIVE, BOMBAY -20, 
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P. C. Banerjee’s 

LAW OF PUBLIC SE8LVANTS 

The chapter headings are ; 1. Evolution, Pleasure and Protection; 2. Eecruitment; 

3. Cadre and seniority; 4. Promotions; 5. Disciplinary Proceedings; 6. Eights of public 
servants; 7. Fair play. Detailed index. Price Es. 7/50. (Eexin bound) 

SOME ASPECTS OF CRIMINAL PROCEEDINGS 

The chapter headings are : 1. Powers and functions of Magistrates during investigation; 
2. Police report : 8. Cognizance ; 4. Counter cases and multiple complaints ; 5. Inquiry and 
trial; 6. Bail; 7. Forfeiture of bonds; 8. Seizure and disposal of property; 9. Inherent 
power of criminal courts. Detailed index. Price Es. 7/50, (Eexin bound) 

EVIDENCE IN CRIMINAL CASES 

The chapter headings are : 1. The general approach ; 2. Evidence of experts ; 3. Con. 

fessions and admission^'4. Cross-examination of witnesses. Full text of Indian Evidence Act. 
Detailed index. . Price Es. 7/50. (Eexin bound) 

HANDBOOK OF INDUSTRIAL EMPLOYMENT 

The chapter headings are : 1. Industrial adjudication approach and scope ; 2, Adjudi' 

eating agencies and trade unions ; 3. Conditions of service ; 4. Domestic enquiry ; 6. Dismissal 
and other disciplinary measures ; 6. Eetrenchment ; 7. Closure and transfer of establishment, 
Detailed index. Price Es. 6/.. (Eexin bound) 

All propositions supported by self-contained extracts from judicial decisions. Available 
post free from : 

Parna Publishing House, 

P-lO/261, Kalyani, Dist. Nadia, WEST BENGAIi. 


GUJARAT LAWYERS PLEASE NOTE 
We Now Offer Gujarat Edition of 

STATUTES 9t NOTIFICATIONS 

From 1970 January 
MONTHLY 

ACTS — RULES — ORDERS — NOTIFICATIONS OF GUJARAT STATE 
AND CENTRAL GOVERNMENT 

Annual subscription Es. 25.00 payable in advance. 

Wanted Agents to book Orders of Gujarat edition of “Statutes & Notifications.” 

Terms and Conditions will be offered on application. 

Mail Tour Orders to : STATUTES AND NOTIFICATIONS 

C/o. CHAN DR AK ANT CHIMANLAL . VORA 
57/2, Gandhi. Road, Oppo. Mahavirswami’s Temple, 

Phone : 54802 AHMEDABAD Gram ; “Lawreport 


PARMESHWAr' dAYAL, m.a. 

D O C U Ni. ENT E X A jM I N E R . 87 Yrs. in pracHct. 

FORGERY DETECTION BUREAU 

OmoB : Medows House, Medows Bt., Fort, BOMBAY-1. Phone ; 261088. 

Eesidenoe : 1/6 Kazi Blocks, near Bandra Talkies, SwamI Vivekanand Ed., Bandra, 

BOMBAY-60. Phone : 688786. 
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TELEPHONE ; 23113 TELEGRAMS : "EXPERT, NAGPUR” 

For Expert Opinion & Evidence 
CONSULT : 



TRAINED IN EBJGLAND F.A. F.Sq.i B.A., LL.B.. F.B.M.5I, (LONDON) 

'CONSULTANT TO GOVERNMENT OF RAJASTHAN 

■HANDWRITING, FINGEB-PEINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 



<Asst. Examiner deputed to photograph documents when required. IN URGENT 
MATTERS Mr. BHANAGAY can examine documents in court and give 
evidence on the following day. Questions for cross-examination or notes 
for arguments with relevant extracts of authorities can be supplied. 

INDIAN INSTITUTE OF CRIMINOLOGY 

RAMDASPETH. NAGPUR-1 

OFFERS POSTAL COURSE IN 

(1) DISPUTED DOCUMENTS AND HANDWBITINO 

K2) EINOER PRINTS (3) FIRE ARMS (FORENSIC BALLISTICS) 

The Course includes lessons in Forensic Photography, Case 
studies, Expert law and Practicals. Details on payment 
of Rupees two by money order only. 


JUST OUT JUST OUT 

CRIMINAL LAW PRACTICE 

By RAM CHANDRA VERMA,. Civil & Asst. Sessions Judge, 

•.SPECIAL FEATURES: — 

1. Case La'w Upto May 1969. 2. All the matter needed for a fair trial and qualitative judgments, 
awanged topic-wise. 3, Value^ and manner of appreciation of criminal evidence of witness, 
circmnstantml evidence, confession, discovery evidence, dying declaration, F. I. E. identidcation 
evidence and_ Medical evidence. _4. Defences open to accused and their proof given in a separate 
chapter and in separate columns in other chapters. 5, Irregularities of Investigation. 6. Case 
Law on salient provisions of Criminal Procedure Code and Evidence Act. 7. Exhaustive index 
at the end. 

Indispensable for public prosecutors and lawyers practising in criminal courts, 

•Edition 1909 314 pp. Rs. 15.00 

EASTERN LAW HOUSE PRIYATE LTD. 

LAW PUBLISHERS & BOOKSELLERS 

54, Ganesh Chunder Avenue, CALCUTTA-13. 


1. SUPREME COURT OR PUBLIC SERVMTS (2HD ED., 1970) Rs. 20 Post free 

Reported & Unreported decisions upto 1-1-1970- about Dismissal, Removal, Equality, 

E^al protection of Rules & Laws, Equal Opportunity, Discrimination, Probation, 
Conhrmation, Promotion, Seniority, Departmental Enquiry, Suspension, Evidence, 
Reasonable Opportunity, Retirement, etc. 

Containing 252 Cases, Summarised Opinion, Analytical Survey, Extract from Rules Cc Constitution. 

IZ. LAW OF INJUNCTIONS Pre-Publication Pjice Rs. 10/- 

By K. K. GUJRAL, Advocatet 

16A/15, W. E. A., DELHI, 
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Grams; “EXPERT JAIPUR” Telephone: 72135 

AGAIN AT TOUR SERVICE 

BriJ BfiusliLaii iiashyap 

B. A. (Hons.) LLR. (Delhi). M.I.A.L (U. S. A.), FR.M.S. (London) 
HAND'WRITING, FINGERPRINT EXPERT & CROSS-EXAMINER 

HONY. PKOFESSOE, FRENCH ASSOCIATION OF TECHNICAL 
ESAMINEES OF QUESTIONED DOCUMENTS IN PARIS 

Recently visited New Scotland Yard of London and various Forensic Science-. 
Laboratories of 16 countries of Europe, Africa and Asia, i. e. England, 
Denmark, Norwa 3 ^, Sweden, Finland, Holland, Belgium, France, West 
Germany, Switzerland, Italy, Greece, Nepal, U. A. R., Iran and 
Afghanistan, where Kashyap had gone to attend two International 
Conferences, advanced study and lecture tour. 

ADDBESS : 

CHITARANJAN MARG, C-SCHEME, JAIPUR-l. fRajasthan-India) 

Phone 31861 Grams ‘Documents' Indore City. 

Cc X, SAHWAXl^j B.A., LL.B., F.E.M.S. (LONDON) 
Additional Govt. Examiner of Questioned Documents to MADHYA 
PRADESH and Consultant to Govt, of RAJASTHAN. 
HANDWRITING, FINGER-PRINTS AND FIRE-ARMS EXPERT. 
Consult him on all matters pertaining to Hand-writing, Finger-Prints, Inks, Paper 
Seal impressions, Fire-Arms etc. Cross examination of, experts undertaken. 

Office photographer can be sent on request to take photographs in Court. 

Charges ate reasonable. 

Office <£ Besidence ; . . * Branch Office : 

4,>rMal-Godown Road, 1968, Wright Town , , 

Naya Pura,”' iNDORE. '' ' JABALPuJ?' Phone : 2&20" 

" MAHARASHTRA LAWYERS . PLEASE. .NOTE* 

We Now Offer MaKafaiii-a Edition of - 

. STATUTES ,^ m NOTIFICATIONS , 

' ■ • . - FROM 1970; JANUARY 

MONTHLY 

ACTS — RULES - ORDERS - NOTIFIC.^TIONS OF MAHARASHTRA STATE 
AND CENTRAL GOVERNMENT 

Annual ^siibscrij^tion Bs. 20.00 payable in advance. 

. Wanted Agents to book Orders of Maharashtra edition of 'Statutes 6c Notifications.’ 

Terms 6c Conditions will be offered on application. 

-Vflii your orders to : ' STATUTES 6c NOTIFICATIONS 

C/o CHANDRAKANT CHIMANLAL VORA 
57/2, Gandhi Road, Oppo. Mahavirswami’s Temple, 

Phone ; 54802 AHMEDABAD Gram : “Lawreporb" 

FOR DISPUTED DOCUMENTS 8L 
CONSULT: FINGER PRINT CASES 

T. P. P A T 1 L, B.A., LL.B. (Trained in England)? 

DOCUMENT EXAMINER 

Bombay OJJits : ASola 0//iC8 j 

EEADYMONEY MANSION ".NEELIMA " 

3rd floor, 43, Veer Nariman Road, Jathar Peth Road, AKOLA, (M. S.). 

Fort, BOMBAY-1. Phone i 252046 Tel. i SSS- 
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For disputed writings, signatures, thumb imprints, inks, firearms & allied subjects 

ONsyir:P.R.MAHANT » B.A. (Pb.) E.Q.D. (Delhi), C.S.F.I., (Switzerland), 

GOYERHMEKT EXlMIlffiR OE QUESTIONED DOCDIBENTS 

( Trained in Switzerland ) V.P. 

TJie only one in India, who has received practical training at a Government Institute 
in Europe, Especially shilled in deciphering blurred thumb imprints and age 
of documents. Sticcessfiilly deciphered thumb imprints, described as blurred 
by Government Finger Print Bureaus and opinion appreciated by courts, 

38 years’ experience. Charges reasonable. 

Bead Office .’ — 'Bmisloys % M&LKAGANG, DELHI, (Phone at Delhi 227864) 
Branch Offices ; Lohari Naka, KHANDWA : : 21, Rajmahal. Churchgate Street, BOMBAY. 


Telephone » 23097 

For Expert Opinion <& Evidence 

ON 

Handwriting & Finger Prints 

CONSULT : 

EX. LIEUT. A. D. CHITALEY, I. N. 

KC.. MXA.S. (U.S.A.) 

Handwriting 8i Finger Print Expert 

“MATRU KUTIR” DHANTOU, 

NAGPUR — 1. Enquiries Solicited, 


CLASSIFIED ADVERTISEMENTS 


Phone No, : 33432 Telegrams : ‘Documents’ 

Nagpur-4, 

CONSULT 

SENIORMOST GOVT. EXPERT 

M, B. DIXIT, M.A.jLL.B. 

Gcci. Examiner of Questioned Documents H. P. 
CAN SEND PHOTOGRAPHER 

48, Mecosabagh, NAGPUR-4. 

Phone No, 5562 

For Fingerprints, Type, or anything about 
a Contested Document CONSULT 

H. L. BADHWAR 

EXAMINER OF QUESTIONED DOCUMENTS, 
31 Sir Hukamheand Bhawan, Nasia Bead 
(near Janta Hotel) INDORE CM. P.) 

Consulted by Oovt. — Experience over 22 years. 


Phone No. 4054, ■ Telegraphic Address 

Allahahad. MAHIR, Allahabad. 

<ioneuit: DANIEL ALEXANDER 

Certified Eandioriiing £ Fingerprint ExperU 
IS/D, Prtyag Street, ALLAHABAD-3 (D.P.) 
32 years' experience and author of 
"Fingerprint in a NuishelVy 

WHEN ORDERING A hKW BOOK 

FIRST ASK 

HAS A.I.R. A PDBWCATION 

IN THE FIELD 7 
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Vol. I already despatched, 


■Yol. II under despatch 


An Important Announcement 

A NEW COMMENTARY BY THE A. I. R. 






In Four Volumes 



By D. V. CHITALEY 

AND 

S. APPU RAO 

We are glad to annouiice that A. 1. R. is taking out a much 
needed Commentary on the Indian Penal Code (1860), a major Act ot 
the Indian Legislature on which a Commentary on the well-known lines 
of the A. I. E. Commentaries has been long overdue and eagerly awaited 
by the Bench and the Bar. 


SPECIAL FEATURES ; " 


1. Exhaustive and up-to-date case- 

law,. . , . . . 

2. Clear, analytical and critical 

exposition Of the 'subjeet. - 

3. Systematised . treatment with 

synopsis, appropriate headings, 
cross-references etc. 


4:. Useful notes on matters of prac- 
tice and procedure under the 
respective Sections. 

5. Exhaustive Topical Index. 

6. Useful Appendices. 

7. Excellent printing and get-up." 


Price Rs. 30/- (Inland Price) per volume, post free 

or 

fSs. 120 /b' (Inland Price) for the entire set, freight free. 


A cash discount of 5% allowed on fuU payhient of the 
price for the whole set in advance. 


For farther particulars, please contact our travelling Representatives 

or 

Write directly to — 

The Sales Manager, ALL INDIA REPORTER LTD., 

Post Box : No. 56, Congressnagar, NAQPUR- 1 . 
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VcU. I to Xm already despatched. Vol. XIV under despatch 

AN A. I. H. PUBLICATION 







(Inclusive of 1950 Case law) 

( Civil, Cs’Immal ^ R^vera^e ) 

(In 14 Voismes) 


The Digest comprehensively covers the case law of the 
posUConstitution period up to 1965 and as such is 

A “MUST BUY” FOR EVERY LEGAL PRACTITIONER 


Price of the set in 14 volumes is Rs. 378/- (Inland price) 
:for the entire set, carriage free, or Rs. 27/- (Inland price) 

per volume, post free. 

^Advance full payment for the entire set carries a cash discount of 5%, 

Contact our local or travelling Representatives 

or 

Write directly to 


'Sales Manager, 

ALL INDIA REPORTER LTD., 

P. B. No. 56, Congress Nagar, N A. G P U R. 
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Announcement Extraordinary 

ndustrial Cases 

A Monthly Jonmal Started from January 1968, 

A Journal devoted to Labour and Industrial decisions. 
Besides Judgments of the Supreme Court and all the High 
Courts, the journal will contain illuminating articles 
by legal luminaries and Labour Law experts, Labour 
Acts of our Parliament and State Legislatures and 
Statutory information like rules, regulations, orders, 
authorisations, and delegations, made, issued, or 
promulgated by the Central as well as State 
Governments, in Digest form. 

Yearly subscription of the Journal is Rs. 36/- (Inland 
subscription) plus postage and packing charges. 

Annual subscription is payable either by money order or by 
cheque. When payment of subscription is made by cheque 
please add 50 paise to the subscription amount towards Bank 
collection charges. It can also be recovered per Y. P. P. with 
January part. 

For the convenience of subscribers, subscription can also 
be accepted in half-yearly instalments in January and 
July, of Hs. 18/- (Inland subscription) plus postage 
and packing charges. Monthly subscription will 
be realised per Y. P. P. for Rs. 3/-, (Inland 
subscription) plus postage & packing charges. 

S'or further information and details contact our 
travelling or local representatives, or 

Write to: — The Sales Manager, 

ALL INDIA REPORTER^ LTD. 

P. 0. Box So. 56, CongresB Nsgar, 

NAGPUR-l (Maharashtrai. 
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Entire set ready for immediate despatch. 

Announcement Extraordinary 

Ae* a. I. R. Publication eagerly awaited by 
the Legal Profession 

We have pleasure in announcing a new and revised 
dth — 1968 Edition of an important standard Legal Test Book — 
Our monumental Commentaries on the 



By 


CHITALEY a; RAO 

(In 3 Volumes) 

Incoirporating up-to-date legislative and judicial developments 
in this very important field of law. 

Concessional Inland Price Rs. 30/- per volume, Post free 

or 

Rs. 90/- Carriage free, for the entire set. 

A cash discount of Rs. 5/- would-be allowed on full advance 
payment for the entire set 

To avoid disappointment please BOOK Your orders ivith 
-d. I. B. Representatives or write directly to : 

Bales ■ Manager, 

ALL INDIA REPORTER, LTD., 

P. 0. Box No. 86, Congressnagar, 

N A G P XJ R ( Maharashtra )> 
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A. I, 1^. POBLICATlOnS 

By 

CSHI’STALEY & RAO 
BOOKS Uiider Print 

<1) FIFTEEN YEAI^S* DIGEST (1951 to 1965) (Includes also cases 
of 1950) (Civil, Criminal & Revenue) (ia ,14 VcsStiameSii) 
Vols. I to XIII already despatched. Vdl, XIV under despatch 

'<2) INDIAN PENAL CODE (XLV of I860)— (1st Mn. in 4 Vols.) 
Vol. 1 already despatched. - Yol. 11 under despatch 

<(3) A. I. R. MANUAL 3rd Edm 22 Volumes, 

Vols. 1 to d already despatched. Vol. 5 in Press, 

Beady for Despatch 

1. LmiTATION ACT — (4tb 1965 Edn;) (2 Vols.) 

:2. CRIMINAL PROCEDURE CODE - (6tli 1966 Edn.) 

(3 Vols.) 

a TRANSFER OF PROPERTY ACT — (4th 1968 Edn.) 

.(in 3 Vols.) 

J OURNALS ; 

ALL INDIA REPORTER 
CRIMINAL LAW JOURNAL 
LABOUR & INDUSTRIAL CASES 
A. I. R. Back sets (only available sets) 

•Cr. L. J. Back sets (only available sets) 

L. I. C, Back year set. 

'Quotations oil request. Supply will be made subject to previous engagements. 

Money payable at Nagpur. 

Sales Manager., 

All lEjdia Reporter Led.j 

( Post Box No. 56 ) NAGPUR 1. 

— | lll _ *~ " " ■ !--■ — .1 . 1 — - -I II ■» ^1^1^ 

NOT AVAILABLE FROM ANY BOOKSELLER 






The Hon’ble Shri C. G. SURI 

Judge, Punjab and' Haryana High Court. 
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The Hon’ble Shri MANMOHAN SINGH GUJRAL 
Judge, Punjab and Haryana High Court. 




JOURNAL SECTION 

1970 FEBRUARY 

SECTION 12 (2), OF THE LIMITATION ACT— AN INTERPRETATION 


(By Balmokand Vohba, Advocate, 

• In the State of U. P. v. Maharaja Narain, 
AIR 1968 S C 960 : 1968 Cri L J 1132, the 
Supreme Court has had the opportunity 
to consider the scope of the words "time 
requisite ' for ' obtaining ' a copy of the 
■decree” used in Section 12 (2) of the Indian 
Limitation Act, 1908 (now 1963) which 
reads as under : 

“12 (2). In computing the period of 
limitation prescribed for an appeal, .... 
the date on which the judgment com- 
plained of was pronounced and the time 
requisite for obtaining a copy of the 
decree, sentence or order appealed from 
shall be excluded.” 

2. In this case the respondents before 
the Supreme Court had been acquitted by 
the trial Court. The judgment was an- 
nounced on 10-11-1962. The State of U. P. 
filed a memorandum of appeal in the 
High Court of Allahabad on 29-3-1963 
,(i.,e, 139 days after the date of order), 
claiming exclusion of the period from 
15-11-1962 to . 3-1-1963 (50 days) , under 
Section 12 (2)' of the Indian Limitation 
Act on the ground that this was the time 
requisite for obtaining the copy of the 
judgment filed with the memorandum of 
appeal. Item 157 of the first schedule to 
the Indian Limitation Act, 1908 (now 
item No. 114 of the Schedule to the Indian 
Limitation Act, 1963) prescribes that the 
period of limitation for an appeal under 
the Code of Criminal Procedure, 1898 
from an order of acquittal is three months 
from the date of the order appealed from. 

3. According to the information con- 
tained in the copy of the order produced 
along with the memorandum, the appeal 
was within time. It showed that that 
copy was applied for on 15-11-1962, and 
the same was ready on 3-1-1963. Evi- 
dence was, however, brought on record 
showing that, in addition to the copy of 
the order filed with the memorandum of 
appeal, the appellant had made two ap- 
plications for copies of the order appeal- 
ed from on 3-12-1962 and 21-12-62. These 
were made ready for delivery on 20-12- 
1962 and 21-12-1962 respectively. It was 
not disputed that if the period of limita- 
tion was computed on the basis of those 
copies, the appeal was barred by limita- 
tion. 


}8dS, Sector 22B, Chandigarh.) 

4. The main question before the High 
Court of Allahabad (and subsequently 
before the Supreme Court) was whether, 
in ‘determining the time requisite for ob- 
taining a copy of the , order appealed 
fxorn, it was open or not to the Court to 
take into consideration the result of sub- 
sequent applications for which copies 
were made ready for delivery on 20-12- 
1962 and 21-12-1962. 

5. The High Court of Allahabad decid- 
ed that it had to consider the result of 
subsequent applications also and held 
that the only period which could be ex- 
cluded under Section 12 (2) of the Indian 
Limitation Act as time requisite for ob- 
taining a copy of the order appealed from, 
in this case, was the period between 
15-11-1962 (the date of the first applica- 
tion) and 20-12-1962 (the date on which 
the first copy was made available.) Ac- 
cordingly the appeal was dismissed as 
time-barred. AIR 1965 All 443 : 1965 (2) 
Cri L J 338. 

6. The Supreme Court, however, on 
appeal, overruled the decision of the 
High Court and held that in Section 12 (2) 
of the Indian Limitation Act, the words 
‘time requisite for obtaining a copy of 
the decree’ mean the time beyond the 
party’s control occupied in obtaining the 
copy which is filed with the memorandum 
of appeal. Hence the obtaining of other 
copies had no relevance in the matter of 
computing the period of limitation in 
this case and the appeal was within 
time. 

7. In his article in A I R 1969 Journal 
Section at page 101, Dr. Moti Babu has 
criticized the judgment of the Supreme 
Court. The questions raised by him are 
discussed below : 

8. Question : How the interpretation of 
the Supreme Court will be applied to a 
case where it is not necessary under the 
rules of the Court to file a copy of the 
judgment appealed from ? 

COMMENTS : There can be no diffi- 
culty in the application because if the 
appellant claims any exclusion of period 
under Section 12 (2) of the Limitation 
Act, he will have to file a copy of the 
order appealed from in support of his 
claim even in a case where he is not re- 
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quired to file any such copy under the 
rules of the Court. 

9. Questions : (i) why the words 'a copy, 
of the decree’ used in the section should 
be read as the copy of the decree -filed 
with the memorandum of appeal ? 

(ii) (the word ‘requisite’ in the section 
refers only to the time properly required 
The time from the date of applica- 
tion for copy to the date on which it is 
notified to be ready as noted on the copy 
will be the prima facie evidence of the 
requisite time But when the appel- 

lant has already obtained a -copy of the 
decree, can we reasonably say that the time 
needed for obtaining a copy extends be- 
yond that ? 

COMMENTS 

(i) & (ii) What is deductible under 
section 12 (2) of the Indian Limitation 
Act is not the minimum time within 
which a copy of the order appealed 
against could have been obtained. It must 
be remembered that sub-section (2) of 
Section 12 enlarges the period of limita- 
tion prescribed under entry 157 of Sche- 
dule 1. That section permits the appellant 
to deduct from the time taken for filing 
the appeal, the time required for obtain- 
ing the copy of the order appealed from 
and not any lesser period which might 
have been occupied if the application for 
copy had been filed at some other date. 
That section lays no obligation on the 
appellant to be prompt in his application 
for a copy of the order. A plain reading 
of Section 12 (2) of the Act shows that 
in computing the period of limitation 
prescribed for an appeal, the day on 
which the judgment or order complained 
of was pronounced and the time taken by 
the Court to make available the copy 
applied for, have to be excluded. There 
is no justification for restricting the scope 
of that provision AIR 1968 S C 960=1968 
Cri L J 1132, 

10. Questions 

The Supreme Court has observed that 
if the question of time taken by the appel- 
lant in obtaining other copies of the 
decrees is gone into, then it would lead 
to a great deal of confusion and enquiries 


into the alleged latches or dialatoriness 
in respect not of copies produced with 
the memorandum of appeal but about 
other copies which he might have got 
and used for other purposes, with which 
the Court has nothing to do. That itself 
raises two questions viz : (i) Will the 
Court not enquire into the delays inten. 
tionally caused by the appellant in obtain- 
ing the copy filed with the memorandum 
of appeal, even when there is evidence to 
indicate such delay? and (ii) can the 
difiiculties of enquiry change the inter- 
pretation of the provision? 

COMMENTS : 

(i) According to the Supreme Court’s 
interpretation only the time beyond the 
party’s control occupied in obtaining the 
copy which is filed with the memoran- 
dum of appeal can be excluded. If any 
delay is not beyond the control of the 
appellant, it will not be excluded. Th; 
time taken by the copying Department ia 
making the copy ready for delivery b 
evidently beyond the control of the 
appellant. There can be no question ol 
any default if the steps taken by the 
appellant are according to law, 

(ii) A careful reading of the Supreme 
Court’s judgment will show that it is tlie 
irrelevancy and not the difiiculties of 
such enquiries, which induced that Court 
to overrule the High Court’s decision. 
Hence the question does not arise. 

11, In the end I may submit that the 
Supreme Court’s interpretation is also in 
accordance with the rules of Construc- 
tion of Statutes of limitation. In Sethmal 
V. Amba Singh, AIR 1955 Raj 97 (FB) it 
has been held that where two interpreta- 
tions are found to be equally possible, 
the Court must impute a reasonable inten- 
tion to the Legislature and hold the suit 
not to be falling within a shorter period 
of limitation. The same view was taken 
in P. Venkata Subbareddi v. D. Pappi- 
reddy, AIR 1957 Andh-Pra 406 = 1957 
Cri L J 923. On analogy we can also say 
that if the appellant is able to prove a fact 
which brings the appeal within limita- 
tion the evidence of other facts produced 
by the respondents to prove the time-bar 
may be disregarded as being irrelevant. 



EVOLUTION OF THE INDIAN LEGAL SYSTEM AND THE 
ADMINISTRATION OF RULE OF LAW IN INDIA 

(Being a lecture delivered at the Settlement Training Camp at Belpahari 
in the District ol Midnapore on 27-7-69 
hj SheiManoiosh Eoy, District & Sessions Judge, Midnapore). 


I. Introduction. 

The Bubjecfc I have chosen for yon for dis- 
jnssion to-day may be somewhat technical, but 
; shall try to make it interesting to you as far 
IS practicable. I shall first of all trace the 
Jvolution of the Indian legal system, that is, 
he establishment of Indian Courts as we know 
:o-day since the seventeenth and the eigh- 
leenth centuries within a very short compass 
!0 as to present a brief idea as to their func- 
iioning and then examine their approach to 
he problems of modem society. 

2. In the Yedic age and in the subsequent 
Eindu period, law was generally combined 
ivith morality and religion. In the subsequent 
period, that is. during the Muslim rule before 
the coming of the British in India, the Shariat 
[aw was based strictly on Islamic injunctions. 
But one redeeming feature of the indigenous 
legal system prevalent since the ancient times 
was that the village society was controlled to 
some extent by the participation of elected 
people. In the Vedic Age, we hear of Sabha 
and Samity, that is, a larger committee and a 
smaller committee dealing with social problems 
of the then society. •These committees also 
associated themselves with the administration 
of law whenever it was necessary. In the 
Vedic age, it was ruled tbat the majority 
opinion of these committees will ultimately 
prevail in case of any dispute between the 
people. The students of English Constitutional 
history, amongst you, well know the ancient 
Anglo-Saxon institutions called 'Witanagamot 
and Curia Regis which ultimately evolved 
themselves into the modern English Parlia. 
ment and the English High Court of -Justice 
respectively. But in ancient India, we had no 
such institution which could correspond to the 
modern Law Courts. Modern Indian legal 
system which peacefully and still effectively 
functions throughout India to-day is essen- 
tially a contribution of the British. The prin- 
cipal purpose of such system is to administer 
civil and criminal justice based on rule of law. 
Law divorced completely from theology, reli- 
gion or morality, that is secular law as it is 
known in modern India, came to be adminis- 
tered for the first time after the introduction 
of British Rule. 

II. Modern historical background and 
its chronology. 

I shall presently furnish the modern histo- 
rical background ' of Indian Courts and its 


chronology for two centuries roughly between 
1600 and 1800. 

2. By the Elizabethan Charter of 1600, the 
East India Company which was initially 
formed for opening up trade in the East 
Indies, was empowered to make laws, orders, 
ordinances, constitutions and imprisonments, 
not repugnant to the laws and customs of the 
Queen’s Realm. The above Charter lent some- 
what anomalous position to the Company’s 
factories and settlements in India because it 
invested the Company 'with the authority to 
administer justice within the imperial autho- 
rity of Moghuls as though an imprium in 
imperio, that is, a State within State. In 
161‘S, Sir Thomas Roe, Ambassador of James 
I of England in the Court of Jehangir, obtained 
a treaty from the Moghul authority which 
gave to the Company a privilege to decide 
disputes between the English within their 
factory at Surat; In 1661 by the Charter of 
Gharless II, judicial power was vested in the 
executive Government which dispensed justice 
by the law then in force in England. In 166S 
and 1669, Gharless II obtained the Island of 
Bombay, that is, the present Bombay harbour 
and its environs from the Portugese as his 
marrirge dowry and the English King leased 
out the city and the harbour to the East India 
Company at an annual rent of ten pounds. 
Between 1686 and 1694, the Company pur- 
chased several villages in Bengal from the 
Nawab by which it became the Zamindar in 
these villages exercising civil and criminal 
jurisdictions. By the Charter of 1726, the 
Presidency towns of Calcutta, Bombay and 
Madras were established and the civil juris- 
diction was vested in the Mayor’s Courts 
except cases of high treason by the Letters 
Patent applying the common law of England. 
By the Charter of 1753, the Mayor’s Court 
was divested of its jurisdiction unless the 
natives wilfully submitted to it. The Regulat- 
ing Act of 1773 ultimately abolished the 
Mayor’s Courts and provided for the establish- 
ment of Supreme Courts for the three Presi- 
dency towns in India. In actual fact, the 
Supreme Court of Calcutta was established in 
1774, that of Madras in 1801 and Bombay in 
1823. These Supreme Courts were very like 
the King’s Bench Division Courts of England 
administering both law and equity. When the 
technicalities of common law became crude 
and rigid, equity intervened in the interests of 
substantial justice overriding the rigidity of 
the law’. The Act of Settlement, 1781 lecom- 



22 Journal Indian Legal System and Eule of. Law in India , : . ' A. I. E, 


mended the establishment of Dewani and 
Nizamat Adalats exercising civil and criminal 
jurisdictions independent of the Supreme 
Courts. These Adalats may be properly termed 
the provincial Courts administering the perso- 
nal laws of the Hindus and the Mahomedans 
or of the other native communities and they 
acted quite independently beyond the jurisdic- 
tion of the Presidency Supreme Courts. Regu- 
lation III of 1798 brought the Executive 
Officers of the Company within the above 
Courts’ jurisdiclion when they transgressed 
the law. Regulation II of 1801 established the 
Sadar Dewani and Sadar Nizamat Adalats, 
that is, the Appeal Courts in civil and cri- 
minal matters with one Chief Justice assisted 
by puisne Judges independent of executive 
and legislative authorities. This Regulation 
was responsible for the foundation of Judiciary 
in India as it is known to-day. This Regula- 
tion supplied the origin of the present High 
Court at Calcutta. Thus you see the establish- 
ment of these Civil and Criminal Courts in 
India gradually throughout the seventeenth 
and eighteenth centuries. 

III. Movement for uniformity of 
Indian laws. 

The nineteenth century Indian renaissance 
or flowering of culture was also reflected in 
the domain of law and its administration. It 
may be termed the general movement for 
achieving the uniformity of Indian laws. Those 
were the golden days of Vidyasagar and Lord 
William Bentinck and the second half of the 
nineteenth century may be called the annus 
mirabilis of social reform in India. The Indian 
genius had combined with the English enligh- 
tenment. The Charter Act of 1883 appointed 
the first Indian Law Commission to bring 
about a uniformity of Indian laws. This Com- 
mission largely probed into the socio-economic 
conditions of Indian Society and supplied the 
very useful ground for the Second Law Com- 
mission to work for the actual legislations. The 
Charter Act, 1857 appointed the Second Law 
Commission and under its auspices the first 
Civil Procedure Code and the first Limitation 
Act were enacted in 1859. The Indian Penal 
Code under the leadership of Macaulay set 
down a uniform law of reformative, retribu- 
tive and deterrent punishments in a compre- 
hensive manner in 1860. The first Criminal 
Procedure Code was enacted in 1831 under 
the auspices of the same Commission. Before 
that Commission concluded its session, it re- 
commended the amalgamation of the Supreme 
Courts exercising original jurisdiction and the 
Sadar Dewani and Nizamat Adalats (Courts of 
appeal) of the Presidency; towns. '"'Such recom- 
mendation was accepted by the Government 
leading ultimately to the establishment of 


three High Courts of the three Presidency 
towns as the Highest Courts of appeal and 
also at the same time exercising original civil 
and criminal jurisdiction. The Third Law 
Commission was appointed in 1861. No less 
important were the important legislations 
taking place under its auspices. Regulation II 
of 1872 declared that in suits regarding in. 
heritance, marriage, castes, religious usages and 
institutions, the Indian people will be govern, 
ed by their own personal laws and that in 
their absence the Courts will follow the prin- 
ciples of justice, equity and good conscience 
according to the merits of a particular case. 
Keeping in view the purport of the above Ee. 
gulation, the Indian Succession Act, the Indian 
Contract Act and Indian Evidence Act, the 
three monumental statutes which still govern 
the destiny of the litigants today were passed, 
all in the year 1872. The Specific Relief Act 
was passed in 1877. The process was complete! 
by the Fourth Law Commission in the saiB: 
trend. That Commission was appointed h 
1879. Under its auspices, the Negotiable In- 
struments Act, 1881,Trust3''Act, 1882, Transfer 
of Property Act, 1882 and the Easements Act, 
1882, were passed. 

2. The work of the Fourth Law Commissione 
in the nineteenth century thus achieved its 
mission of uniformity for all practical purposes 
in the shape of enactments of various general 
laws affecting the Indian people. 

IV. Establishment of High Courts and 
the formative stage of Rule of Law 
in India (1862-1935). 

The High Courts Act, 1831, established the 
three High Courts at Calcutta, Bombay and 
Madras. The Letters Patent were issued in 
this connection by the British Crown in 1833, 
These legislations brought about a fusion of 
Sadar Courts and Supreme Courts. The nerr 
High Courts thus came to exercise both Its 
appellate and original jurisdiction. The High 
Court of Calcutta was established in 1S62. 
The Madras and Bombay High Courts came 
into existence some time later. In its appel- 
late jurisdiction, the High Court of Calcutta 
heard civil and criminal appeals from the 
districts, whereas in its original jurisdiction, it 
heard the original civil suits and cases and 
criminal sessions within the town of Calcutta 
surrounded by the Circular Road. Calcutta 
thus became the premier High Court and took 
the lead in the formative stage of the adminis- 
tration of rule of law in India. The mantle of 
Sir Elijah Impey, the first Chief Justice of the 
Supreme Court of Calcutta thus fell upon 
Sir Barnes Peacock, the last Chief Justice of 
the same Supreme Court and the first Chisi 
Justice of the Calcutta High Court, to carry 
on the legal tradition which gradually evolved 
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le concept of rule: of the law in India, 
lome of the outstanding features of the new 
3gal tradition which became the permanent, 
sature of the Indian legal system may be 
loticed in this connection. In the first place, 
he jury system and the criminal practice. The 
urora became the Judges of facts in a sessions 
rial and the Judge addressed the Jury during 
he summing up of the evidence. The .Judge's 
Erections on questions of law became binding 
ipon the Jury but his address on questions of 
act was not so. The rule of criminal law was 
hat every accused brought before a Court was 
iresumed to be innocent unless his guilt was 
iroved beyond all reasonable doubt. The 
sntire burden of proof of guilt was upon the 
nosecution. The Courts followed the , English 
principle that it was better to let off a 
lundred guilty persons rather than imprison 
)n6 innocent man. Secondly, the concept of 
jabeas corpus: by this rule iurisdiction was 
jiven to the ffigh Court to order the execu. 
live and the police to have the body of a 
prisoner produced before the Court if he was 
irrested without a warrant and without rea. 
ionable cause. This rule gradually checked the 
high-handed and arbitrary acts of the execn. 
fcive. The third feature may be called the ad. 
yersary system of trial. It took the form of 
sliciting truth by cross-examination of wit- 
aesses by each side. Both parties were equally 
entitled to place their case ‘.so that the Judge 
was enabled to decide impartially according 
to bis judicial discretion. I may recall in this 
connection the system of ready-made and sum. 
mary justice that prevailed in India before the 
introduction of this new practice. I hope you 
all know the proverbial example of a Kazi in 
the days of Mursbidkuli Khan, the Nawab of 
Bengal, dispensing justice in a case to the two 
litigants each of whom claimed a hahy as hers 
and the Kazi ruled that the hahy be cut into 
two pieces in his presence in order to enable 
him to find out the genuine owner. The real 
mother withdrew from the Court pleading 
before the Kazi that her child might be spared 
the life for the sake of affection of a mother. 
The real mother was thus found out thanks 
to the presence of mind of the Kazi who 
administered suhatautial justice quite acci- 
dentally in this particular case but at the 
same time, I hope, you will appreciate the 
dangers inherent in snch a system where the 
Judge took sides with the litigants like a pro- 
secutor as also a defender to a cause. The old 
system was thus completely forgotten yielding 
place to a more healthy and scientific system 
of eliciting truth by cross-examination. 

2. In the next place, I may mention the 
rule of precedents or judge made law setting 
down the standard of decision in different 
eases. The later Judges-, frequently referred 
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to these decisions when like questions of - fact 
and law were involved. This added to the 
prestige for the Judges who decided those 
cases without affection or ill-will, .fear or 
favour. 

3. It will not be out of place bere to re- 
call some interesting examples of great per- 
sonal intergrity of Indian Judges who build 
up the legal traditions. Sir Ramesh Chandra 
Mitter adorned the High Court Bench at 
Calcutta between 1874 and 1890. The cir- 
cumstances in which he invited his own re- 
tirement at the age of 50 evokes nostalgic 
memories even to.day. The Judge made an 
appointment to hear some of the junior Ad- 
vocates at ten O’clock in the morning as they 
were facing difficulties earlier in the matter of 
audience before the Judge by the rule of 
seniority of Counsels. But he forgot the ap. 
pointment and took his seat for judicial work 
at 10-30 a.m. as .usual on the following morn- 
ing. As he was hearing the cases for the day, 
suddenly he remembered the fact of previous 
appointment which was then too late to be 
implemented and the Judge became morose. 
After the Judge finished his judicial work, he 
sent in his resignation letter to the Chief 
Justice Rankin. The Chief Justice was taken 
by complete surprise but Ramesh Chandra 
could not be persuaded to withdraw his re. 
signation as he argued that a Judge should 
not continue in office when his memory fail, 
ed. So the Judge surrendered his ten years of 
service with pleasure and a serene satisfaction. 
In those days a High Court Judge retired at 
the age of 60 and drew a salary of Rs. 4,000/- 
per month. 

4. A modern parallel of almost the same 
incident can be found in the case of Lord 
Chief Justice Goddard of England who resign- 
ed from his post the other day. As you know 
Judges in England hold their offices during 
the Queen’s pleasure. As such, they have no 
ascertained period of retirement at a parti- 
cular age. Lord Justice Goddard had a sharp 
memory even in his old age and he dispensed 
justice with great efficiency and alertness at 
the age of 77. But one day while delivering 
a judgment in Court, he failed to recall a 
document which was admitted in evidence. 
The Lord Justice immediately decided to step 
down and sent in his letter of resignation to 
the Queen on the ground of loss of memory. 
The incident gained wide publicity in the 
world press in recent days and some of you 
might remember the incident as it happened a 
few years ago. 

5. I would, therefore, impress upon yon, 
while remembering some of the shining ex- 
amples of personal integrity of the High Court 
Judges of those days that the country ulti- 
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mately benefited by the ' great legal traditions 
which were built step by step by the great 
Judges of the Calcutta High Court. Sir 
Barnes Peacock, Sir Lawrence Jenkins and Sir 
George Eankin are some of the eminent 
English Chief Justices and Sir Dwarka , Nath 
Mitter, Sir Eamesh Chandra Mitter, Sir 
Gooroodas Banerji and Sir Ashutosh Moo. 
kherjee are some of the great Indian Judges 
of the Calcutta High Court, to name only a 
few in the formative period of the administra- 
tion of rule of law in India. 

6. As a logical consequence to the above 
rule of precedents of the judge-made law, 
there developed a system of law reporting 
known at that time as Bengal Sadar Dewani 
reports and subsequently Indian Law Eeport 
series. Sambhu Nath Pandit became the first 
Indian Reporter of Bengal Sadar Dewani Re- 
ports and he was later elevated to the Cal. 
cutta High Court Bench as the first Indian 
puisne Judge. Michael Madhusudan Dutt was 
the first Indian to be appointed a reporter of 
the Indian Law Eeport series and though he 
acquitted himself creditably of the charge, he 
later withdrew from the world of law and 
confined himself mostly to literature. 

7. The substance of these healthy practices 
was to put justice before truth. It was ruled 
that in a civil or criminal trial matters extra, 
neous to legal evidence would be excluded. 
But where in criminal trials, the burden was 
upon the prosecution to prove the guilt of the 
alleged offender, a rather country rule was 
laid down in case of a civil action where the 
burden generally rested upon the plaintiff to 
prove his case. Section 105 of the Indian 
Evidence Act had of course ruled that any 
special plea taken by a litigant bad to be prov- 
ed by him alone. 

8. Prom what I have stated just now, certain 

corollaries followed : (l) Judges must be in- 

dependent; (2) there should be no promotion 
for Judges because their judicial integrity is 
same always: (3) no man should be a Judge in 
bis own cause; (4) a Judge must hear two 
sides and (5) justice must be seen to be done. 
In fact these great Judges of the formative 
period conformed to the concept of the 
Socrates’ dictum of ideal Judges — "To hear 
courteously, to answer wisely, to consider 
soberly and to decide impartially.” 

9. To illustrate how the concept of rule of 
law came to be administered in India in the 
formative period, I would better now refer to 
three celebrated cases decided by the Calcutta 
High Court and conclude this aspect of my 
discussion. The first such case took place in 
1869 in re William Taylor reported in A I R 
1918 Cal 718. It illustrated the principle that 
law was no respector of person. The judgment 


was delivered by Sir Barnes Peacock wb 
agreed with the view expressed by the other 
member of the Division Bench Mr. Justice 
Dwarkanath Mitter. Mr. W. Taylor, an English 
man who formerly belonged to the Indian 
Civil Service and some time Commissioner ot 
Patna, was enrolled as a Vakil of the Caloutti 
High Court. He also served as the Law Agent 
in Patna. He had an alternative lucrative 
retainer from the Eanee of Ticaree. He was 
eventually dismissed from such employment 
Mr. Taylor filed a suit for recovery of ahoci 
Es. 30,000 against the Eanee while the Eanee 
filed a cross-suit against him for recovery oi 
money received on her account. Mr. Tayloi'e 
suit was dismissed with costs and a sum c! 
Es. 6,000 and odd was decreed in favour of the 
Eanee in her suit. In execution of such decree, 
some property belonging to Mr. Taylor in Biki 
was attached. Subsequently, that property 
sold by Mr. Taylor to one Mt. Zahuroon for 
Es. 55,000. The above attachment was k:- 
cealed from the purchaser by Mr. Tajk. 
With a view to saving the property, Mt. Zulu. 
roon was compelled to pay the claim of the 
Eanee. Thereafter Mt. Zuhuroon, filed a suit 
against Taylor for the recovery of the bub 
she was obliged to .pay to the Eanee. WIibu 
the matter came up before the Calcutta Hist 
Court on appeal, it was heard by Peacock 0. J. 
and Mitter J. It was held unanimously thai 
Mt. Zuhuroon was entitled to recover the 
amount she claimed from Mr. Taylor. Mitter J. 
made a further finding that a fraud was pet. 
petrated against Mt. Zuhuroon by Mr. Taylor 
in concealing from her the fact that the estate 
sold by him to her was under attachment in 
execution of a decree of Court. j 

Mr. Taylor became furious at such .'afindir? 
of fraud made by an Indian Judge mgainsty 
Englishman. Instead of preferring? an, app"! 
to the Privy Council, he made scatt^hing 
cisms against Mitter J. by appealiKg to the 
members of the public through n^ije-preBe. 
Three letters were actually published in the 
‘Englishman’ in April, 1869. 

The Chief Justice decided to vindicate the 
honour of Mr. Mitter J. and the dignity of the 
Court. The task was a delicate one because 
Mr. Taylor was a friend of his. The Chief 
justice discussed the matter with Mitter J._an3 
after persuading Mitter J. to issue a writ of 
attachment against Mr. Taylor, the Chief 
Justice issued the process through the Sheriff 
of Calcutta declaring why Mr. Taylor shoula 
not be committed to prison for contempt of 
Court. Mr. Mitter was then the only Indian 
Judge of the Calcutta High Court. The Sheriff’e 
officer proceeded to Garden Reach and went 
On board tbe vessel Candia which was just 
about to sail. Mr. Taylor was to leave for 
England by that vessel and thereby escape 
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e hand of justice. Mr. Taylor knoYring the 
ledioament fled to another ship but the 
keriff’s officer pursued him like fate. But 
i. Taylor finally managed to seek refuge in 
le home of a friend of his at Theatre Road, 
he Sheriff’s Officer arrested him there and 
cought him to Court to answer the Contempt 
ule. Mr. Taylor was sentenced to imprison- 
lent for one month and a fine of Bs. 500 and 
irther imprisonment till the fine was paid. 

10. The nest celebrated case took place in 
870 in the matter of Ameer Khan concern, 
ig the liberty of a subject when the High 
ourt issued a rule in habeas corpus (6 Bengal 
law Reports 892). The above merchant was 
rrested from his house in Calcutta and taken 
3 Gaya where he was confined in Jail. There, 
fter he was removed to Alipur Jail where he 
7BS detained at the time of the proceeding. 
>n his behalf, an application for a writ of 
abeas corpus was addressed to the High Court 
at production of his body, as the applicant 
omplained that he was not told on what 
barge he was arrested nor any warrant pro. 
luced or shown to him indicating the reasons 
or his detention. Justice Norman who heard 
he case, decided that the High Court bad 
buthority to issue a writ of habeas corpus in 
he Muffassils. He further decided that when 
b person was illegally deprived of his liberty; 
16 had three remedies: first by civil action, 
leoond by indictment-and thirdly, by a writ of 
labeaa corpus. It was decided that as no civil 
lotion or criminal charge could be maintained 
n the Courts of this country against the 
jovernor-General for an illegal imprisonment, 
he only remedy for the wrong in such cases 
svas that afforded by the writ of habeas corpus. 

11. The third and last of such celebrated 
cases was Clarke v. Brojendra Kishore Roy 
Choudhury which took place in 1907 before 
Mr. Justice Mstcher of Calcutta High Court 
(ILR 86 Cal 483). Brojendra Kishore was a 
well-known Zamindar of Mymensingh who 
filed a suit for recovery of Rs. 10,000 and odd 
as damages alleged to have been caused to 
him by wrongful trespass of Mr. Clarke, the 
District Magistrate of Mymensingh, in search- 
ing the plaintiff's kutchery at Jamalpur. It 
was alleged that certain Hindus, at the instiga- 
tion of the Hindu servants of Brojendra 
Kishore and other Zamindars, tried to pre- 
vent the sale of foreign goods at the annual 
fair Or mela at Jamalpur in furtherance of the 
Boycott Movement of the time. The Mahome- 
dans resented the movement and communal 
disturbances were apprehended. A Mahomedan 
was shot with a revolver. Suspicion was aroused 
in the official community by the information 
that persons connected with the shooting were 
certain Hindus who had taken, refuge in the 
Zamindar’s kutchery. The District Magistrate 


and his officers entered the kutchery premises- 
and arrested four Hindu servants of the- 
Zamindar on suspicion. The English Officers- 
tried to force open a Hindu temple which was- 
then locked up as the information went round 
that arms and explosives were concealed in it- 
Four shots were alleged to have been fired from 
inside the temple and a Mahomedan was- 
wounded. 

The District Magistrate .Mr. Clarke on being- 
informed that the police had reason to believe 
that four bombs were concealed in the kut- 
chery of Brojendra Kishore decided to search 
the premises. "Without making any record of' 
the reasons for his conduct, the District Magis- 
trate accompanied by the Superintendent of' 
Boliea and the Snbdivisional Officer proceeded- 
to search the kutcheries of Brojendra Kishore- 
and of other Zamindars. All the kutchery. 
buildings and boxes inside them were found' 
locked. Nb responsible officer of Brojendra- 
Kishore or of other Zamindars could be found 
to deliver the keys. The padlocks were then- 
forced open. The boxes in the kutcheries were 
also broken open and their contents including 
the Zamindary papers were taken out in pur- 
suit of the search for arms. This trespass was> 
complained of in Brojendra Kishore’s suit 
against the District Magistrate. 

Justice .Fletcher found that although the- 
District Magistrate had acted bona fide, the 
search of the premises was not warranted by 
law and Mr. Clarke’s entry constituted an 
actionable trespass. He passed a decree against 
the District Magistrate for Bs. 600 as- 
damages and directed him to pay the costs 
of the suit to Brojendra Kishore. The High- 
Court overruled the plea of the District Magis- 
trate that he was performing a judicial duty 
under the protection of Judicial Officere- 
Act (Act X'VIII of 1850). The conduct of' 
Mr. Clarke was also held to be unjustified 
even under the Indian Arms Act, 1878, as he 
did not record the grounds of his belief before 
causing the search to be made. The decree 
granted by Mr. Justice Fletcher was also- 
affirmed by High Court in appeal. 

V. Fruition of Rule of Law in India. 

The period 1935.1950 may be called the- 
period of gradual fulfilment of the concept of 
rule of law in India. The Government of 
India Act, 1935, provided that the laws- 
declared by Federal Court and the Privy 
Council would be binding on all Courts in. 
India. Sir Maurice Gawyer was the first 
Chief Justice of the Federal Court of India. 
The Federal Court was the precursor of the 
present Supreme Court of India. Lord- 
Macnagten of the Judicial Committee of the 
Privy Council contributed much to the trend, 
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and practices, of :rule of law in India. The 
Constitution of 3 950 declared in its Art. 141 
that the law declared’ by the Supreme Court 
is binding on all Courts of India. The result 
is that the Privy Council decisions became no 
longer binding on Indian Courts, although 
they were entitled to great respect, -having 
decided the course of law in this country for 
more than a century and a half. 

VI. General perspective of the concept 
of rule of law in modern society. 

In what I have stated so far, the origin of 
the concept should not be lost sight of. The 
genesis of the concept was, of course, the 
Magna Carta when King John of England 
tried to exert his absolutism against his Peers. 
The Peers assembled at Runnymede. and 
passed a unanimous resolution that no Peer 
shall be tried except by a Council of Peers. 
This resolution, unfolded itself gradually into 
three well-defined connotations of the rule of 
law: (l) supremacy of law; (2) equality of all 
persons in the eye of law; (3) law is no 
respector of persons. Dicey, the great English 
Constitutional lawyer of the 19th Century, 
developed the principle as absolute Supremacy 
of law as opposed to arbitrary power. In 
course of time in this country as also in other 
fast developing democratic countries in the 
earlier periods, the problems for preserving 
the concept took the form of keeping the 
Executive Government within the bounds of 
the law. This was necessitated in the back- 
ground of the growing powers of the Execu- 
tive in modern and complex societies. The 
emergency legislation had to fortify the 
Executive with various powers in the shape 
of fighting great wars to control civil popula- 
tion, governing the currency and trade in a 
competitive world by strict control over ex- 
change, exports and imports, ensuring the 
distribution of necessaries by rationing and 
finally necessitating nationalisation of essential 
industries. But the High Courts and the 
Supreme Court even then came inevitably as 
interpreters of the above extraordinary powers 
of the Executive Government so that the 
latter, did not transgress the emergency legis- 
lation within the limits of their respective 
definitions. The Supreme Court under Art. 32 
and the High Courts in India under Art. 226 
were thus given the right to declare any law 
ultra vires the Constitution if it violated the 
Fundamental Eights of the Citizens. 

VII. Conclusion. 

I have now almost come to the end of my 
discussions. You will see that the concept of the 
rule of law which originally served ns a check 
to the English King from destroying the liberty 
of the subject, came to be applicable to India 


through a gradual process of evolvtion through 
the High Courts in India. In England, the 
characteristic feature of its unwritten Con. 
stitution is Parliamentary sovereignty. This 
means that the Courts in England cannot 
strike down any law passed by Parliament as 
unconstitutional. In tbe United States of 
America, the fundamental feature of its written 
constitution is judicial supremacy. Such 
supremacy was established by the 14th 
Amendment of the U. S. Constitution which 
provides that no State shall deprive any 
person of life, liberty or property without 
due process of law. The U. S. Supreme Court 
declared many laws as unconstitutional owing 
to unreasonable use of police powers of the 
State. The U. S. Supreme Court therefore can 
decide not only what the law actually is but 
at the same time it can direct what it should 
be and thus can set the norm or the standard 
for legislation. In India, we tried to strike a 
balance between the two ideals laid down by 
the English and the U. S. Constitutions. Tie 
Supreme Court of India acts as the interpreter 
of the Constitution and tells us what the law 
actually is on the basis of the above constitu- 
tion but it cannot direct, unlike the U. S. 
Supreme Court, what the law should be. Such 
power was not given to the Judiciary in India 
on the ground that it might enable the Judges 
to interfere with social legislation. It was 
decided that the sphere of social legislation 
would be the exclusive preserve of the Indian 
Parliament. Sir Allahadi Krishnaswami Aiyer 
made his impressive debut in the Constituent 
Asssembly of India when the draft Constitu. 
tion was discussed on such subject. 

2. The concept of rule of law had its first 
repercussions against the theory of divine 
right of Kings when James I of England 
expounded the theory that the King could do 
no wrong and Sir Edward Coke took up the 
cause of the Judges against the King. The 
King’s party was earlier championed by 
Sir Francis Bacon who propounded the theory 
of Judges being “Lions under the Throne. 
Against this’theory, Sir Edward Coke quoted 
Bracton to say that “King is under no man, 
save under God and the Law.” To this, James 
I angrily replied “Hath not the King reason?" 
To this, the great Judge enjoined, “True, your 
Majesty has reason, but your Majesty will 
allow me to say, with all reverence, that you 
are not learned in the laws of this your Realm 
of England which is an art which re- 

quired long study and experienco before a 
man can attain to the cognisance of it. The 
law is the golden met-wand and measure to 
try the causes of your Majesty’s subjects, and 
it is by that law that your Majesty is protected 
in safety and peace.” 
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3. The English King did not forgive such 
impudence and actually dismissed the great 
Judge. Thereafter King James I himself 
tried one cause.. After he heard both aides, 
the King said “I could do quite well after 
hearing one side only, but upon my word, 
after hearing both sides, I know not in what 
way to decide.” In course of two revolutions 
fought in England, the King’s party was ulti. 
mately defeated and the concept of rule of 
law in England was firmly established. The 
concept at once became the beacon light to 
subsequent democratic movements throughout 
the world. The Judges in India on the appli- 
cation of this concept ate only under the law 
and the Constitution. When they, take office 
they have to swear allegiance to the Constitu- 
tion which upholds the rule of equality before 
the law and equal protection of the laws 
within the territory of India as one of our 
Fundamental Rights under Art. 14. I would 
v.enture to say that the concept ■ by now has 
securely . established itself in this . country 
through various judicial pronouncements of 
the Supreme Court and the High Courts of 
India whenever occasion arose since the pro- 
mulgation of the Constitution. As I was 
coming along after Court hours yesterday and 
your Settlement Officer Shri Das Gupta in- 
vited me to board a Government car which 
would take me to this place, my Court peon 
delivered the day’s mail. As I was perusing 
them inside the moving car, I noticed a very 
recent decision of the Supreme Court reported 
in 1969 (I) Supreme Court Appeals 579 
(Debesh Chandra Das v. Union of India) which 
illustrates in a way the triumph of rule of 
law in India. I may tell you the short facts 
involved in this case. Shri Debesh Das is a 
member of the Indian Ciyil Service and at 
the relevant time he was serving as a Secre- 
tary of the Social Welfare Department of the 
Government of India. Shri Das was serving 
in five years’ tenure post in the Central 
Government having been originally drafted 
from the Assam Cadre of the Civil Service. 
His tenure was due to expire on July 29, 
1969. Bat on June 20, 1988, he received a 
letter of the Cabinet Secretary asking him to 
revert to his old post at Assam or to proceed 
on leave preparatory to retirement or to 
accept some post lower than that of the Secre- 
tary of the Government of India. I feel 
tempted to read before you the sort of letter 
he received as follows : — 

“My Dear Debesh ; 

For some time, the Government has been 
examining the question of building up a higher 
level of administrative efficiency. This is 
] much more important in the context of the 
; recent developments in the country. The 
future is also .likely to be full of problems. In 


this connection, the Government examined 
the names of those who are at present occu- 
pying top level administrative posts with a 
view to ascertaining whether they were fully 
capable of meeting the new challenges or 
whether they should make room for younger 
people. As a result of this examination, it 
has been decided that you should be asked 
either to revert to your parent State or to 
proceed on leave preparatory to retirement or 
to accept some post lower than that of Secre- 
tary of Government. I would be glad if you 
please let me know immediately as to what 
you propose to do, so that further action in 
the matter may be taken. 

' ,!; :♦! t- 

Your sincerely, 

Sd/- (Dharma Yira).” 

Shri Das made verbal and written repre- 
sentations to the Cabinet Secretary and the 
prime Minister against the above decision of 
the Government. But these were of no avail. 
Accordingly, he filed a writ petition in the 
Calcutta High Court for quashing the above 
decision of the Central Cabinet. According to 
Mr. Das, the order amouted to a reduction in 
rank since the pay of a Secretary of the 
Government of India (I.C.8.) is Rs. 4,000/- and 
the highest pay in Assam (I.O.S.) is Rs. 3,500/.. 
There being no equal post in the Government 
of Assam, his reversion to the Assam Service 
meant a reduction not only in his emoluments 
but also in his rank. He also contended that 
his tenure was prematurely and wrongly 
terminated before the expiry of five years. He 
also alleged that there was a stigma attached 
to his reversion. He further contended that 
the procedure under Art. 311 (2) of the Consti- 
tution ought to have been followed and as he 
was not given any reasonable opportunity to 
show cause, the order of reversion passed 
against him by the Government was not sus- 
tainable in law. When Shri Das filed the writ 
petition initially at the Calcutta High Court, 
claiming relief under Art. 226 of the Consti. 
tution, he was appointed as a Special Secre- 
tary but under one of his juniors. At the 
relevant time, Shri Das was next only to the 
Cabinet Secretary in the matter of seniority. 
The Union of India contended that Shri Das 
was merely on deputation and that his rever- 
sion to his parent State did not mean any 
reduction or penalty. The Calcutta High Court 
rejected the writ petition of Shri Das. Against 
that order of rejection Shri Das preferred an 
appeal to the Supreme Court. The Supremo 
Court allowed the appeal of Shri Das and 
quashed the order passed by the Government 
of India holding that in the instant case, the 
reversion, was accompanied by a stigma and 
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also a case of redaction in rank -with a distinct 
stigma upon the Officer. The Supreme Court 
further held that as the Government did not 
take any action in accordance with Art. 311 (2) 
of the Constitution the order of reversion 
could not be sustained. 

3. Gentlemen, before I conclude, hope, 
you have been able to appreciate how the 
principle of the rule of law has been made 
applicable to this interesting case where a 
highly placed Executive Officer of the Govern, 
ment was complaining to Court against the 
arbitrariness of the highest Executive Autho- 
rity and the Court thought it to be a just case 
where it should interfere in accordance with 
the rights and obligations laid down in the 
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Constitution and the Officer concerned obtained 
relief against such arbitrariness. This illus- 
trates once again the majesty of the law still 
now prevalent in democratic India. 171160 
you go back to your respective departments 
after finishing your training in this Camp, 
you will do well to remember this majesty of 
the law which will ultimately protect you and 
all the citizens of India alike against the- 
pitfalls whenever occasions will arise. 

4. I must thank you for your rapt atten. 
tion to these discussions. 1 must also thank 
your Settlement Officer Mr. Das Gupta bat 
for whose resourcefulness and courtesy I would 
not have been here. 

Thank you. 


EevieWS 


REITIEWS 


THE CONSTITUTION OF INDIA by 
C. C. Anajwala, Publishers— C. Jamna- 
das & Co., Princess Street, Bombay 
(First Edition), Price Rs. 10. 

The book under review has been written 
mostly for the use of students of Constitu-, 
tional Law. In the preface the learned Author 
has explained the nature of the Constitution 
and how it was drafted being based on various 
other Constitutions. The learned Author has 
further made a note about the decision of the 
Supreme Court in Golaknath v. State of 
Punjab wherein the restriction on the power 
of the Parliament to amend the Constitution 
under the existing Art. 368 is spelt out. 

Presentation of the subject is reasonably 
well. The learned Author instead of com- 
menting about Golaknath’s case in the notes 
under Art. 35 at the end of Part III would 
have done well to mention the case under 
different provisions viz.. Articles 18 {•<?), 368 and 
other concerned provisions. But for such a 
note the students who are supposed to make 
use of the book would find it difficult to 
understand the exact scope of concerned provi. 
sions. It should have been better also, had the 
learned Author given a list of cases as is custo. 
mary with the standard works. G.G.M. 


RESTATEMENT OF AFRICAN LAW, 
KENYA. Volume 1. THE LAWS 
OF MARRIAGE AND DIVORCE. By 
Eugene Cotran, LL.B , LL.M., Dip. I.L. 
(Cantab); of Lincoln’s Inn, Barrister at 
Law; Lecturer in African Law, School 
of Oriental and African Studies, Uni- 
versity of London; Member and Secre- 
'ary of Kenya Commission on the Law 


of Marriage and Divorce; and lately 
Customary Law Commissioner, Kenya 
Under the General Editorship of An- 
, tony N. Allott, Professor of African 
Law, University of London. Published 
by Sweet & Maxwell Ltd. 11, New 
Fetter Lane, London, 1968. Sole Agents 
in India, N. M. Tripathi, Private Ltd, 
Princess street, Bombay 2, Pages 212. 
One of the greatest problems that has faced 
the smooth administration of justice in Kenya 
and indeed in most parts of Africa, for a long 
time has been the fact that customary law of 
the various peoples there had been unwritten. 
This was a problem not only to the judges but 
also to advocates in advising their clients. 
Moreover, this was one of the greatest stumb.' 
ling blocks to law reform since it was hardly 
possible to initiate reforms without a complete 
knowledge and understanding of these differerl 
customary laws. Besides lack of certainty in 
the customary law, the other difficulty was tbe ’ 
multiplicity of customary laws. It was for 
these reasons that on the eve of independence 
a project for ascertainment and complete 
recording of various Kenya customary laws 
was initiated. The London School of Oriental 
and African Studies initiated its own compre- 
hensive research scheme, the Restatement of 
African Law Project. 1959. The Eestatement 
of African Customary Legal System, by its 
very nature, was a laborious undertaking. It 
involved years of patient investigation into 
Court records and observations of legal be- 
haviour. The record in this series is the 
contemporary customary law so far as its 
principles can be ascertained. Due regard has 
been paid to recent changes in the law, and to 
the import of statutory law and judicial deci- 
sions on the customary law- The ^present 
volume contains restatement of Law of Mar- 
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riage and Divorce in Kenya. The restatement 
lis designed to be authoritative, in the sense 
that it has been prefaced by persons or bodies 
whose reputation and methods guarantee the 
authenticity of the statements which they 
produced. ■ The restatement however, is not a 
Code and to legislate the restatements would 
entirely alter their nature and value. The 
restatements have been prepared for practical 
use, so that their arrangement and language 
are sufiSciently simple and direct for such use. 
At the the same time they satisfy scientific 
■criteria, so far as is possible within their 
limited scope. 

Although this work is a restatement of the 
<iustomary marriage laws of Kenya in Chap- 
ter I, by way of introduction, is given a brief 
outline of other systems of marriage and 
divorce recognised by Kenya Law and relation- 
-ship between them. The topic is discussed 
according to tribes and sub-tribes under com. 
■mon headings, the first being “capacity and 
consents.” This again is sub-divided into sub- 
headings. Personal capacity, Consent, Prohi- 
bited degrees and other bars to marriage; the 
second heading is “the Formation of Marriage”. 
This is again sub-divided into four subtitles, 
Marriage negotiations, Betrothal, Marriage 
<5eremoni03 and formalities and Special types of 
marriage. The third topic deals with “Marriage 
Consideration”. “Matrimonial rights and 
duties” form the subject-matter of the fifth 
heading. Topic YI is that of Matrimonial and 
•cognate offences. The subject-matter ofheading 
VII is 'Divorce'. The effect of death of patties 
to marriage on marriage is discussed under the 
last heading. In Appendix A, is given case 
law on customary marriage. At the beginning 
is given a glossary of vernacular terms, used 
in. the restatement. 

Till recently the personal and customary 
law of majority of the Indian citizens governed 
the institution of marriage and divorce. The 
lawyers here, therefore will find the restate- 
ment of the law in Kenya very interesting 
•and enlightening. The book will fill in the 
void in African legal literature. This work is 
•particularly valuable because, unlike previous 
works on customary law by anthropologists, 
it is an orderly and precise Restatement in 
.language intended for use by lawyers- 

R.G.D. 


iLECTURES ON COMPANY LAW.— By 
Shantilal Mohanlal Shah, of Lincoln’s 
Inn, Barrister-at-Law, Senior Advocate, 
Supreme Court of India; Former Judge 
at High Court of Judicature at Bombay. 
Fifteenth Edition. Published^by N. M. 
Tripathi Private Ltd., Princess Street, 
Bombay 2, 1968. Pages 395 and Text of 


We have had an occasion to review the last 
edition of this work. (See AIR lo67 Jour 95), 
and there we had mentioned as one of the 
reasons for that edition was the important 
amendments made in the Companies Act by 
Acts 63 of 1963 and 81 of 1985. It has 
become almost usual for our Parliament not 
to leave the Companies Act untouched in any 
year. Even after last edition was published 
the Act underwent three amendments, twice 
in December 1966 and the third time in June 
1967. These constant amendments are much 
to the chagrin of those who have to deal with 
the Act from day to day. The first of the two 
Amendment Acts passed in December 1966, 
being Act 31 of 1966 amended only S. 370 of 
the Act by adding another Explanation to 
Bub-3. (l). The second of these Acts, being Act 
37 of 1966, substituted new sub.sections for 
the existing sub-sections (lA) to (IC) of S. 108. 
This Act also repealed the Companies Amend- 
ment) Ordinance, 1966. The third time the 
Act was amended was in 1967 not by any 
Companies (A.mendment) Act but by the 
Companies Tribunal (Abolition) Act 17 of 
1967. Apart from these, there was also a 
notification of the Central Government under 
S. 324, declaring that the term of office of 
a managing agent of a Company engaged in 
Cotton Textiles, Cement, Paper, Sugar or Jute 
industry shall expire at the end of three years 
from the 2nd of April 1867. Moreover, when 
the present edition was under preparation, yet 
another amendment was in the offing. A Bill, 
being the Companies (Amendment) Bill, No. 
53 of 1968, was pending the consideration of 
the Parliament. This later on became the 
Companies (Amendment) Act 17 of 1969, 
which abolished the managing agencies, Secre. 
taries and treasurers, by introduction of 
S. 324A in the principal Act, from the ap- 
pointed day that is from the 8rd day of 1970. 
The Amendment Act also amended Clause (c) 
of S. 865 of the principal Act. All these 
amendments have been noted in appropriate 
places in this edition. The text of the Bill is 
given in the Addendum. 

Some of the topics of the lectures have 
been regrouped and brought into more cogent 
and convenient order. The number of lec- 
tures have been increased by three, by assign- 
ing each to “Appointments of Staff, Arbi- 
tration and Compromise”, ‘‘Investigations and 
Prevention of Oppression and Mismanage, 
ment” and “Liquidators”. In the earlier edi- 
tions, the first two were dealt with and dis. 
cussed along with “Accounts and Audit” and 
the third bad formed a part of the lecture on 
“Consequences of winding up”. 

Besides these structural changes, many por. 
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tiong in the book have been rff-written and 
recast in the process of more • critical and 
objective appraisement ■ and in view of new 
case law. The book contains useful appendices 
which include the text of the Companies Act, 
1956. , 

This is the fifteenth edition brought out 
within a period of two years. The book has 
been popular amongst students of the Com- 
panies Act and the learned Author must be 
congratulated on his successfully maintaining 
the popularity by keeping the book uptodate, 
to meet the requirements' of the students. 
Businessmen and Company managers will find 
all the information and guidance required by 
them in their everyday affair, in these lec- 
tures. The approach of the Author is practical. 
The style and language is easy. The case law 
is brought down to September 1968. E,G.D. 


COPYRIGHT IN INDUSTRIAL DE- 
SIGNS, By A. D. Russell-CIarke, of the 
Inner Temples Bar-at-law, Fourth 
Edition, Published by Sweet and Max- 
well Ltd., 11 New Fetter Lane, London. 
1968. Sole Agents in India, N. M. Tri- 
pathi Private Ltd., Princess Street, 
Bombay 2. Pages 237. Price in India 
Rs. 75.60, 

Industrial design as a form of endeavour 
and as part and parcel of the business of 
manufacture, is something which has existed 
ever since the production of useful articles 
engaged the attention of man. Thought and 
effbrt have continually been devoted to the 
outline and the ornamentation of the articles 
produced. The designer alone is within cer. 
tain limits responsible for the final appear- 
ance of the article. It is only in compara- 
tively recent years that its importance as an 
adjunct to the sale of articles created in the 
mass has been fully appreciated in industry 
and Government. This appreciation has led 
to the development of industrial design as a 
career. In England it has also led to the set- 
ting up of the Council of Industrial Design. 
This body is formed to foster good design in 
industry and has done valuable work in rais- 
ing the standard of design of British goods. 
But if a good design is to be encouraged those 
responsible for producing designs must be pro- 
tected against the promiscuous taking by 
others of the fruits of their labour. To this 
cud, industrial designs have been safeguarded 
by legislation. The method chosen has been to 
confer copyright in their works upon the 
owners of such design. Since this is a branch 
of copyright law and is to a certain extent 
bound up with the law of copyright in artistic 
■v-'orks generally, it is necessary for a proper 
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understanding of the law relating to indus- 
trial designs to refer to the way in which the 
copyright law in general has developed. This 
is briefly done in the opening chapter of the 
book. The next chapter deals with the nature 
of a design. Chapter three is titled : “Novelty 
and Originality”. In this chapter the author 
gives the ' position before the Eegistered Be. 
signs Act, 1949 and the effects of the Act. 
Chapter 4 deals with publication. The next 
chapter deals with the procedure for registra- 
tion and dealings under registration. Chapter G 
gives the procedure for correction and rectifi- 
cation of the Register. Topic of infringement 
is dealt with in the next chapter and the 
action for infringement in Chapter 9. In 
Chapter 8, the author has indicated the over- 
lapping between the Copyright Acts and the 
Designs Act. Then in Chapter 10, the author 
indicates what action can be taken in case of 
threats. The last chapter indicates restrictions 
on registration of designs. In the Appendices 
are given texts of the Registered Designs Act, 
1949, the Copyright Act, lOSO* Defence Con- 
tracts Act, 1950, the Patents and Designs 
(Renewals, Extensions and Fees) Act, 1961, 
the Design Rules, 1949, the Registered De- 
signs Appeal Tribunal Rules, 1950, the Patents 
and Registered Designs Appeal Tribunal Fees 
Order, 1956. the Designs (Amendment) Rules, 
1955, the Copyright (Industrial Designs) Rules, 
1957 and the Rules of the Supreme Court. 

Besides many detailed suggestions for im- 
provements the Departmental Committee on 
Industrial Designs appointed by the President 
of the Board of Trade, in its report of August 
1962, had recommended a far-reaching alte- 
ration in the law by inauguarating an additional 
form of protection which would be akin to 
artistic copyright, in that it would be based on 
originality as opposed to novelty and would 
be infringed only if actual copying was proved. 
The suggestion was that this should be avail- 
able as an optional alternative to the existing 
system of registration which is based upon 
novelty. Unfortunately, the Government has 
not so far introduced the necessary legislation 
to implement these recommendations. 

■ For industrialists in India, the book will bo 
welcome inasmuch as, in it they will know the 
modern thought in the matter of registration 
of industrial designs and how far the Indian 
Patents and Designs Act needs change. 

E.G.D, 


"CHITTY ON CONTRACTS” VOLS, 
I AND II. — Twenty-third Edition. 
General Editor A. G. Guest, M. A., of 
Gray’s Inn, Barrister-at-Law, Reader in 
Common Law to Council of Legal Edu- 
cation, Published as Numbers 1 and 2 
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in the Common Law Library Series, 
by Sweet & Maxwell Ltd. 11, New Fet- 
ter Lane, London, 1968. Sole Agents 
in India, N. M. Tripathi Private Ltd , 
Princess . Street, Bombay 2. Pages 
Volume 1—894, Volume 2—835. Price 
in India Rs, 283.50 per set. 

"We have had occasion to review the last 
edition of this work — (A. I. R. 1962 Journal 
71). This is one of those works on the com- 
mon law of England which has maintained its 
anthority since it was first published in 1826. 
The last edition of this work was virtually 
a new book on the law of contracts, the origi- 
nal . ‘‘Chitty'’ having practically disappeared 
in the process of successive editions. In the 
present edition, however, no change has been 
made in the general arrangement of Volume I. 
Nevertheless in this volume over one-half of 
the chapters underwent extensive revision. 
This was necessary, in view of the new case 
■ law and considerable number of iiew statutes 
and statutory instruments, during the period 
’ of eight years, which elapsed since the last 
edition. Arrangement in Volume If has been 
changed. The subject matter of the single 
chapter which had embraced Loan and Interest, 
Guarantees and Indemnities; has now been 
split up into two chapters. Previous chapter 
on "Master and Servant Contracts’’ has been 
restyled "Employment”, Considerable changes 
have been made in nearly every chapter of 
Volume ll. In the last edition the practice 
was initiated of circulating each chapter for 
criticism and comment by other editors. This 
increased the accuracy and precision of state, 
ment. This practice was adopted in the pre- 
paration of this edition also. 

Volume I contains the general principles 
of the law of contract and Volume II deals 
with the specific contracts. The topical arrange- 
ment of the first Volume almost follows the 
topical arrangement of the Indian Contract 
Act. There is very much in common in the 
law of contract as administered in England 
and as enacted in the Indian Contract Aot- 
"Chitty on Contracts” is essentially a lawyers’ 
hook. To Indian practitioners and Judges, the 
hook will he found very useful in not only 
interpreting the provisions of the Indian Con- 
tract Act but in finding out the first principles 
on which these provisions are based. K.G.D. 


LAW OF INSOLVENCY IN INDIA 
(The Presidency Towns Insolvency 
Act, 1909 and Provincial Insolvency 
Act, 1920). By J. D. Gangal, B, Sc., 
LL. B., Insolvency Registrar, High 
Court, Bombay. Foreword by the 
Hon’ble Mr. Justice D. P. Madan, Judge, 
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High -^ourt, Bombay, Published 
by. New Literature Publishing Com- 
pany, 65 Mahatma Gandhi Road, Bom- 
bay 1. Pages 390 + 160 + XX. Price 
Rs. 22.50. 

There are two insolvency statutes in force 
in India, the Presidency Towns Insolvency 
Act, 1909 which applies to the cities of Bom. 
hay, Calcutta and Madras, and the Provincial 
Insolvency Act, 1920, which applies to the 
rest of India. Though Mulla’s work on the 
subject is . a standard work, yet for a busy 
■practitioner, a good and reliable small section, 
wise commentary ' on the law of Insolvency 
was badly in demand. Shri Qangal's attempt 
in presenting such a handy commentary has 
been more than a success. It is exhaustive 
and yet concise. It is reliable. The commen- 
tary has been written after a deep study of 
case law. Administration of the insolvency 
law involves not only the Judicial Process 
but also the administrative process of the 
Courts. Shri Gangal is admirably qualified to 
write upon this subject. Since out of two de- 
cades that he has worked in the Bombay High 
Court in various capacities, for the last four 
years he has been the Insolvency Registrar. 
In that capacity he became familiar not only 
with the Judicial Process but also the adminis. 
trative process involved in the administration 
of the Insolvency law. 

The author has done well in giving corres- 
ponding provisions of Provincial Insolvency 
Act, just below each section of the Presidency 
Towns Insolvancy Act. Similarly under each 
section of the Provincial Insolvency Act, 
corresponding section of the Presidency Towns 
Insolvency Act is given. This immediately 
enables a lawyer to know the corresponding 
Provisions and the cases on them. 

At the end of the book, are given the Rules 
and Forms of the Bombay High Court under 
the Presidency Insolvency Act, 1909, with, 
short notes. This will be found very useful to. 
practitioners in Bombay- 

We unhesitatingly recommend the book to* 
the legal profession. R.G.D. 


THEINDIAN ADMINISTRATIVE 
LAW. By Mangal Chandra Jain Kagzi, 
Second Edition, 1960, Published by 
Metropolitan Book Co. (Pvt.) Ltd. 1 
Faiz Bazar, Delhi 6. (Price Rs. 30/-). 
We had occasion to review the first edition 
of this book. The Second Edition follows the 
first edition after about 6 years. During these 
interegnum much water has flown. The report 
of the Administrative Reforms Commission 
appointed in 1966 has recommended the changes 
in administrative processes and procedure. 
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sadoption of the effective imetbods of control 
of adminiatrative action consistent with jde. 
mands of administrative efficiency and .-.naore 
efficient means of investigation into and' pre- 
vention of administrative corruption, and 
appointment of the ombudsman-type parlia- 
mentary commissioners both at the Union and 
-the State levels. The emergency further 
resulted in increased adminiatrative discretion 
-conferred under security legislation. 

The booK under review faithfully traces the 
development of administrative law in all the 
-spheres including judicial control. Presentation 
of subject is lucid and exhaustive. There is a 
very useful index. G.G.M. 

SEX IN PRISON (THE MISSISSIPPI 
EXPERIMENT IN CONJUGAL 
VISITING) By Columbus B. Hopper, 
M. A. Ph. D., Louisiana State Univer- 
sity Press, Baton Range 70803, U.S.A, 
Pp. 160 Illustrated. Price § 5.95. 

The satisfaction of the sex needs of prisoners 
in jail poses a problem of some importance. 
Conjugal association in prisons is possible 
■either through visits or furloughs. The practice 
varies in different countries, some allowing 
both, others permitting conjugal visits, and 
etill others furloughs. In India selected , pri- 
soners are allowed to live with their families 
■in a colony neat Bombay. They are generally 
said to be prisoners sentenced for life who 
have earned their way to the colony by good 
behaviour in other prisons. 

Professor Columbus B. Hopper, Professor of 
•Sociology at the University of Mississippi, deals 
•in this book with the concept of conjugal 
-visiting, which has become a significant part of 
American penology, and tries to arrive at 
at least a partial solution of the sexual pro- 
blems of American Prisons. Several aiuthori. 
ties have praised conjugal visits and believe 
that the practice keeps the rate of homosexu- 
ality in prisons low. Prof. Hopper surveys the 
practice of conjugal visiting throughout the 
world but focuses his study on the evolution 

■ and effects of a pioneer programme at the 
'Mississippi State. Penitentiary at Parchaman, 

■ which is said to be the only penal institution 
■in America which permits conjugal visits for 
all married prisoners. 

Prof. Hopper has spent some years making 


a co.inprehensive analysis of the various aspects 
of the programme and has studied more than 
1600 inmates to study its total impact. He 
traces the development of conjugal visiting at 
Parchman to its present satus, examines its 
influence on prisoners and their families, and 
makes a comparison between prisoners who 
receive conjugal visits and those who do not. 
At Parchman the system has been integrated 
into a programme in which not only wives hut 
also children are allowed to visit. The purpose 
of this book is to present the findings of 
Mr. Hopper’s study of the programme as it 
has been practised for a number of years in 
Mississippi. With an elaborate bibliography 
and useful index the volume should be of 
value to sociologists, penologists, and prison 
administration. E.S.S. 

ADMINISTRATIVE LAW (Origin, 
development, progress, powers, pro- 
cedure, justice and tribunals) by V. G. 
Ramcbandran, with a foreword by 
Hon’ble Mr. Justice S. M. Sikri, pub- 
lished by Eastern Book Company. 
Price Rs. 35.00. 

Mr. Ramcbandran hardly needs any intro- 
duction, his ‘Fundamental Rights and Oonsti- 
tutional Rejmedies’ being a monumental work 
to his credit. After the Constitution of India 
came into force in 1950 the pace of progress 
has been marked in the, rapid changes towards 
achievement of an ideal 'Welfare State. The 
problems of the governruent being to ensure 
the freedom,, of the individual, to secure 
economic and social justices and withal to 
see that respect for authority of State is 
always kept in view, the responsibility on the 
Government cannot be belittled. 

The book under review elaborately dis. 
‘cusses the' problems dealing with all the 
branches of Administrative Law. The book 
will be useful to all people at the Bar as well 
as those who aro concerned with the discharge 
of the Administrative Functions. 

The Appendices at the end of the book give 
an account of the Administrative Tribunals in 
India under various Central Statutes and also 
an extract from the Attorney General’s Com- 
mittee Report (U. S. A.). There is a very useful 
general Index at the end and also the title of 
cases. G.G.M. 
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Central Government and the Assaiii, Gov- , 
emment. The arrangement allowed an 
officer to go from one post to another 
whether under the Centre or the ' State 
but not to a lower post unless the exigency 
of the case so demanded. The posts in 
the Government of India were held in the 
ordinary course and were not deputation 
posts. They were not as a part of the 
deputation reserves. 

9. Under ‘Article 312, these sendees 
must be considered common to the Union 
and the State. Under Section 4 of the 
All India Services Act, 1951 all rules in 
force immediately before the commence- 
ment of the Act and applicable to an All 
India Service were continued, thus tlie 
Indian Civil Administrative (Cadre) Rules, 
1950 continued to remain in force. 

10. The position that emerges is that 
the cadres for tire Indian Administrative 
Services are to be found in tire States 
only. There is no cadre in the Govern- 
ment of India. A few of these persons 
are, however, intended to serve at the 
Centre. When they do so they eirjoy 
better emoluments and status. They rank 
higher in the service and even in the 
Warrant of Precedence of tire President. 
In the States they cannot get the same 
salary in any post as Secretaries are en- 
titled to in the Centre. Tire appointments 
to the Centre are not in any sense a de- 
putation. They mean promotion to a 
higher post. The only safeguard is that 
many of the posts at tire Centre are tenure 
posts. Those of Secretaries and equiva- 
lent posts are for five years and for lower 
posts the duration of tenure is four years. 

11. Now Das held one of the tenure 
posts. His temue ordinarily was five 
years in the post. He got his secretary- 
ship on July 30, 1964 and was expected 
to continue in that post for five years, 
that is, m 29th July, 1969. The short 
question in this case is whether his rever- 
sion to the Assam State before die ex- 
piry of the period of his tenure to a post 
carrying a smaller salary amounts to re- 
duction in rank and involves a stigma 
upon him. 

12. Reversion to a lower post does not 
per se amount to a stigma. But we have 
here evidence diat the reversion is ac- 
companied by a stigma. In the first letter 
issued to him on June 20, 1969 by Mr. 
Dharma Vira (Cabinet Secretary) it was 
said that Government was considering 
whether the persons at top level admin- 
istrative posts were capable of meeting the 
new challenges or must make room for 
younger men. The letter goes on to sav 
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that he may chbose one of three alterna- 
tives: accept a lower post at the Centre, 
go ^back to a post carrying lower salary 
in hAssam or fake leave preparatory to 
retireirient. The offer of a lower post in 
Delhi is a clear pointer to the fact of 
his demotion. It clearly tells him that 
bis reversion- is not due to any exigency 
of service but because he is found want- 
ing. The three alternatives speak volumes. 
tSs was not a case of- reverting him to 
Assam at the end of a deputation or 
tenure. He can be retained in the Cen- 
tral Services provided he accepts a lower 
post, and the final alternative tibat he may 
retire clearly shows that the Government 
is bent upon removing him from his pre- 
sent post. In the next letter this fact is 
recognised because on September 7, -1966 
he is offered only two alternatives. The 
alternative .of a lower post is advisedly 
dropped because it discloses too clearly 
a stigma. If any doubt remained it is 
cleared by die affidavit which is now filed. 
Paragraphs 7 and 10 of the affidavit read 
as follows: 

'‘7. With reference to the allegations 
made in paragraphs 13 to 23 of the said 
application, I make no admission in res- 
pect thereof except what appears from 
relevant records. I further say that the 
performance of the petitioner did not 
come to the standard expected of a Secre- 
tary to the Government of India.” 

‘TO. The allegations made in paragraph 
26 of the said application are correct. I 
further say that the said representation 
was rejected by die Prime Minister in 
view of die standard of performance of' 
the petitioner.” 

13. Now it has been ruled again and 
again in this Court that reduction in rank 
accompanied by a stigma must follow the 
procedure of Article 811 (2) of tiie Con- 
stitution. It is manifest that if this was 
a reduction in rank, it was accompanied 
by a stigma. We are satisfied that there 
was a stigma attaching to the reversion 
and that it was not a pure accident o£ 
seri'Ice. 

14. It remains to see whether there 
was a reduction in rank. There is no 
definition of reduction in rank in the 
Constitution. But we get some assistance 
from Rule 3 of the All India Services (Dis- 
cipline and Appeal) Rules, which pro- 
vides: 

"3. Penalties. — ^The following penalties 
may, for good and sufficient reasons, and 
as hereinafter provided, be imposed on 
a member of the Service, namely: — 
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Ciii) reduction in rank including . reduc- 
tion to a lower post or time-scale, or to 
a lower stage in a time-scale; 

a 9 O O « 

We have shown above that he was hold- 
ing a tenure post. Nothing turns upon 
tlie words of the notification ‘until further 
orders’ because all appointments to tenure 
posts have the same kind of order. By 
'an amendment of F.E..9 (30) in 1967, a 
form was prescribed and that form was 
used in his case. These notifications also 
do not indicate that this was a deputation 
which could be terminated at any time. 
The notifications involving deputation al- 
ways clearly so state the, fact. Many 
notifications were brought to our notice 
during the argument which bear out this 
fact and none to the contrary \vas shown. 
Das thus held a tenure post which was 
to last till July 29, 1969. A few months 
alone remained and he was not so des- 
perately required in Assam that he could 
not continue here for the full duration. 
The fact that it was found necessary to 
break into his tenure period close to its 
end must be read in conjunction with the 
tliree alternatives and they clearly demon- 
strate that the intention was to reduce 
him in rank by sheer pressure of denying 
him a secretaryship. No Secretary, we 
were told, has so far been sent back in 
this manner and tliis emphasises the ele- 
ment of penalty. His retention in Gov- 
ernment of India on a lower post thus 
was a reduction in rank. 

15. Finally we have to consider whe- 
ther his reversion to Assam means a re- 
duction in rank. It has been noticed 
above that no State Service (the highest 
being Chief Secretary’s) carries the emolu- 
ments which Das was drawing as a Secre- 
tary for years. His reversion would have 
meant a big drop in his emoluments. Das 
was prepared to go to Assam provided 
he got his salarv of Rs. 4,000 per month 
but it was stated before us that tliat 
was not possible. Das was prepared to 
ser\'e at the Centre in any capacity which 
brought him the same salary. This too 
was said to be not possible. This case 
was adjourned several times to enable 
Government to consider tlie proposal but 
ultimately it was turned down. All that 
was said was that he could only be kept 
in a lower post. If this is not reduction 
m rank we do not see what else it is. 
To give him a Hobson’s choice of choos- 
ng between reversion to a post carrying 
' lower salary or staying here on a lower 
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salaried post, is to indirectly reduce him 
in rank. 

16. Therefore, we are satisfied that 
Das was being reduced in rank with a 
stigma upon his work without following 
the procedure laid down in Article 311(2), 
We say nothing about a genuine case of 
accident of service in which a person 
drafted from a State has to go back for 
any reason not connected \yith his work 
or conduct. Cases must obviously arise 
when a person taken from the State may 
have to go back for reasons unconnected 
with his work or conduct. .Those cases 
are different and we are not expressing 
any opinion about them. But this case 
Is clearly one of reduction in rank with 
a distinct stigma upon the man. This re- 
quires action in accordance with Arti- 
cle 311 (2) of the Constitution and since 
none was taken, the order of reversion 
cannot be sustained. We quash it and 
order the retention of Das in a post com- 
parable to the post of a Secretary in 
emoluments till such time as his present 
tenure lasts or there is an inquiry against 
him as contemplated by the Constitution. 

17. Before we leave this case we are 
constrained to say that the attitude in 
respect of this case was not very happy. 
Das offered to take leave preparatory to 
retirement on the 29th July, 1969 if he 
was retained in Delhi on tiiis or other 
post. This coincided witli his present 
tenure; But vast as the Delhi Secretariat 
is, no job was found for him. This con- 
firms us in our view of the matter that 
he was being sent away not because of 
e,xigency of serviee but definitely because 
he was not required for reasons connected 
with his work and conduct. • 

18. The appeal is thus allowed with 
costs here and in the High Court. 

Appeal allowed. 


AIR 1970 SUPREME COURT 82 
(V 57 C 19) 

. (From Patna: AIR 1968 Pat 175) 

J. M. SHELAT AND V. BHARGAVA, JJ. 

Heavy E-ngineering Mazdoor Union, 
Appellant v. State of Bihar and others. 
Respondents. 

Civil Appeal No. 1463 of 1968, D/- 12- 
3-1969. 

(A) Industrial Disputes Act (1947), S. 2 
(a) — Industry carried on by a corporation 
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incorporated under Companies Act and 
not directly by Central Government or 
any of its departments — Industry is not . 
one carried by Central Government 
though all the shares are owned by Presi- 
dent of India and some officials. (Point 
conceded). (Para 4) 

(B) Industrial Disputes Act (1947), Ss.^ 2 
(a), 2 (g) and 10 — “Under the authority 
of’ — Meaning of — Corporation incor- 
porated under Companies Act — When an 
agent of the State-Undertaldng carried 
by Heavy Engineering Corporation Ltd., 
though controlled wholly or partially by 
Government department not an industry 
carried on imder the authority of Central 
Government — (Companies Act (1956), 
S. 34 (2) ) — (Words and Phrases — 
“Under the autiiority of’). 

There being nothing in S. 2 (a) to the 
contrary, the word ‘authority’ must be 
construed according to its ordinary mean- 
ing and therefore must mean a legal 
power given by one person to another to 
do an act. A person is said to be autho- 
rised or to have an authority when he is 
in such a position, that he can act in a cer- 
tain manner wthout incurring liability, to 
which he would be exposed but for the 
authority, or, so as to produce the same 
effect as if the person granting the au- 
thority had for himself done tlie act. There 
dearly arises in such a case the relation- 
ship of a principal and an agent. The 
words ‘under the authority of mean pur- 
suant to the authority, such as where an 
agent or a servant acts under or pursuant 
to the authority of his principal or master. 

(Para 4) 

The question whether a corporation is 
an agent of the State must depend on the 
facts of each case. Where a statute set- 
ting up a corporation so provides, such a 
corporation can easily be identified as the 
agent of the State. In the absence of a 
statutory provision, however, a commer- 
cial corporation acting on its own behalf, 
even though it is controlled whoUy or par- 
tially by a Government department, wiU 
be ordinarily presumed not to be a ser- 
vant or agent of the State. The fact tliat 
a minister appoints the members or direc- 
tors of a corporation and he is entitled 
to call for information, to give directions, 
which are binding on the cSrectors and to 
supendse over the conduct of the busi- 
ness of die corporation does not render 
the corporation an agent of the Govern- 
ment. (1902) AC 484 & 1901 (2) KB 781 
&: AIR 196a SG 1811 & (1950) 1 KB 18, 
Ref, to. (Para 5 ) 
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^An inference that the corporation is the 
agent of the Government may be drawn 
where it is performing in substance gov- 
ernmental and not commercial functions. 
(1948) 2 AH ER. 432, Ref. to. (Para 5) 

The definition of ‘Employer’ in S. 2 (g) 
of the Industrial Disputes Act also sug- 
gests tlrat an industry carried on by or 
under die authority of the Government 
means either the industry carried on 
directly by a department of the Govern- 
ment. such as the posts and telegraphs 
or the railways, or one carried by such 
department through the instrumentality of 
an agent Case law referred to. (Para 6) 

Held that the industrial dispute con- 
cerning the indnstry carried on by the 
Heavy Engineering Corporation Ltd., 
Ranchi, was not one concerning an indus- 
try carried on by or under the authority 
ot the Central Government and that, 
therefore, the appropriate Government for 
making die reference under Sec, 10 was 
the State Government and not the Cen- 
tral Government. (Para 6) 

(C) Industrial Disputes Act (1947). S. 10 

— Question referred to Indusbial Tribu- 
nal regulated by company’s standing 
orders — Application for modifying stand- 
ing order actually pending before the 
certifying officer under die Lidustrial Em- 
ployees (Standing Orders) Act, 1946 — 
Reference under S. 10 not precluded and 
Is valid. AIR 1968 SC 585 & AIR 1959 
SC 513, Rel. on, (Para 7) 

(D) Companies Act (1956), Ss. 34 (2), 
617 — Company incorporated under the 
Act — Is an entity distinct from its share 
holders — Shares owned by President of 
India and some officials — Does not make 
a company agent of Central Goveinmenl 
■ — (Industrial Disputes Act (1947). Sec. 2 
(a)). 

An incorporated company, as is well 
known, has a separate existence and the 
law recognises it as a juristic person sepa- 
rate and distinct from its members. This 
new personality emerges from the moment 
of its incorporation and its rights and ob- 
ligations are different from those of its 
shareholders. Action taken against it does 
not direcdy affect its share-holders. The 
company in holding its property and car- 
rying on its business is not the agent of 
its shareholders. (Para 4) 

The liability of an individual member 
is not increased by the fact that he is the 
sole person beneficially interested in the 
property of the corporation and that the 
other members have become members 
merely for the pmpose of enabling the 
corporation to become incorporated and 
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possess only a nominal interest in its pfo- 
perty or hold it in trust for him. (Para 4) 
Held that the mere fact that the entoe 
share capital of ^e Heavy Engineering 
Corporation Ltd., Ranchi, was contributed 
by' the Central Government and the. fact 
that all its shares are held by the Presi- 
dent and certain oflBcers of the Central 
Government does ' not make any differ- 
ence. The company and the share-holders 
being, distinct entities, t h is fact does not 
make the company an agent either of the 
President or &e Central Government. 

(Para 4) 

Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 513 (V 56)= 

C. A. No. 27 of 1968, D/- 18-9- 
1968, Management of Shahdara 
(DeUii) Saharanpur Light Rly Co., 

Ltd. V. S. S. Railway Workers 
Union 7 

(1968) AIR 1968 SC 585 (V 55)= 

1968-1 SCR 581, Management of 
Bangalore Woollen, Cotton and 
Silk Mills Co., Ltd. v. Workmen 7 

(1963) AIR 1963 SC 1811 (V 50)= 

1964-4 SCR 99, State Trading Cor- 
poration of India Ltd. v. Commer- 
cial Tax OfBcer, Visakhapatnam 5 

(1963) AIR 1963 Bom 267 (V 50)= 

65 Bom LR 20, Abdul Rehamau 
Abdul Gafur v. Mrs. E. Paul 6 

(1961) AIR 1961 Pun] 416 (V 48)= 

1961-1 Lab LJ 734, Gantonment 
Board, Ambala v. State of Punjab 6 
(1955) 1955-1 QB 515=1955-2 WLR 
82, Kuenigl v. Donnersmarck ^ 4 

(1952) 1952-1 Lab LJ 488 (Gal), 
Carlsbad Mineral Water Mfg. Co. 

V. P. K. Sarkar 6 

(1950) 1950-1 KB 18=65 LJQB 428, 
Tamlin v. Hannaford 5 

(1948) 1948-2 All ER 432=1949-1 
KB 35, London County Territorial 
and Auxiliary Forces Association 
V. Nichols 5 

(1902) 1902 AG 484=71 LJKB 857, 
Janson v. Driefoutain ConsoUdated 
Mines Ltd. 4 

(1901) 1901-2 KB 781=70 LJKB 860, 
Graham v. Pubhc Worlds Commis- 
sioners 5 

(1897) 1897 AC 22=66 LJ Ch 35, 
Salomon v. Salomon and Co. 4 


M/s. A. K. Nag, Jai Kishan and Ranen 
Roy, Advocates, for Appellant; Mr. U. P. 
Singh, Advocate, for Respondent No. 1; 
Mr. B. P. Singh, Advocate, for Respondent 
No. 2. 

The foUomng Judgment of the Court 
■ delivered by 


SHELAT, J.:-The Heavy Engineering 
Corporation Ltd., Ranchi is a company in- 
coiporated imder the Companies Act, 
1956. Its entire share capital is contri- 
buted by the Central Government and all 
its shares have been registered in the 
name of the President of India and certain 
officers of the Central Government. It is, 
therefore, a Government company within 
the meaning of Section 617 of the Com- 
panies Act. The Memorandum of Asso- 
ciation and the Articles of Association of 
the company confer large powers on the 
Central Government including the power 
to give directions as regards Qie function- 
ing of the company. IRe wages and sala- 
ries of its employees are also determined 
in accordance with the said directions. 
The directors of the company are appoint- 
ed by the President. In its , standing 
orders, the company is described as a 
Government tmdertaking. The workmen 
employed by the company have two 
unions, the Heavy Engineering Mazdoof 
Union and the Hatia Project Workers 
Union. 

2. Certain disputes having arisen be- 
tween the company and its workmen, into 
which it is not necessary for the purposes 
of this judgment to go, the State Govern- 
ment ot Bihar by its notification dated 
November 15, 1966 referred two questions 
to tlie Industrial Tribunal for its adjudi- 
cation:' firstly, as regards tlie number of 
festival holidays and secondly, whedier 
the second Saturday .in a month should 
be an off-day. The Mazdoor Union there- 
upon filed a ivrit petition under Arts. 226 
and 227 of the Constitution in die High 
Court of Patna disputing the validity of 
die said reference on two grounds: (1) that 
the appropriate Government to make die 
said reference under Section 10 of the 
Industrial Disputes Act, 1947 was the 
Central Government and not the State 
Government and (2) that the questions re- 
ferred to were at the time actually pend- 
ing before the certifying authority under 
die Industrial Employment (Standing 
Orders) Act, 1946 on an application for 
modification of the company’s standing 
orders and that dierefore the said ques- 
tions would not be industrial disputes 
which could be vahdly referred for adju- 
dication. Before the High Court it was 
conceded that the company was not an 
industry carried on by die Central Gov- 
crnment but die contention was that con- 
sidering the fact that tiie entire share 
capital was contributed by the Central 
Government and extensive powers were 
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conferred on it, the company must be re- 
garded as an industry carried on under 
the authority of the Central Government 
and that therefore it was tiiat Govern- 
ment which was the appropriate Govern- 
ment which could malce the said refer- 
ence. On the second question, the con- 
tention was ^at the Industrial Employ- 
ment (Standing Orders) Act was a sefi- 
contained code, that once a question rela- 
ting to conditions of service was before 
the certifying authority constituted under 
that Act and was pending before him, 
ihe said question could hot be an indus- 
trial dispute which could be referred for 
adjudication under Section 10 of the 
Industrial ■ Disputes Act. It was urged 
that consequentiy the reference on both 
the groimds was invalid. The High 
Court negatived both the contentions and 
upheld the validity of the reference. The 
Mazdoor Union obtained a certificate 
under Article 133 (1) (c) and filed this 
appeal impugning the correctness of that 
decision. 

3. Under Section 2 (a) ‘appropriate 
Government’ (lea^dng aside the words 
which are not relevant for our purposes) 
means (i) in relation to any industrial 
dispute concerning an industry carried on 
by or under the authority of the Central 
Government, the Centr^ Government, 
and (ii) in relation to any other industrial 
dispute the State Government. As was 
done before the High Comt, Mr. Nag, 
appearing for the appeUant-tmion, con- 
ceded that he wotild not contend that the 
company is an industry carried on by 
the Central Government but argued that 
it is an industry carried on imder the 
authority of the Central Government and 
therefore it is that Government and not 
the State Government which is the ap- 
propriate Government for making a refer- 
ence under Section 10 of tire Act. The 
first question raised by the appellant- 
imion, therefore, turns solely upon the 
construction of the words “carried on 
under the authority of the Central Gov- 
ernment.” The contention was primarily 
groimded on the fact that the entire share 
capital of the company has been contri- 
buted by the Central Government, ail its 
shares are held by the President and cer- 
tain oflalcers of &e Central Government 
presumably its nominees and extensive 
control is vested in the Central Govern- 
ment. 

_ 4. Before considering the authorities 
cuted by coimsel before us, we proceed 
first to examine the meaning of the words 


used by Parliament in the definition clause 
of ‘appropriate Government’. It is an un- 
disputed fact that the company was in- 
corporated under the Gompanies Act and 
it is the company so incorporated which 
carries on the undertaking. The under- 
taking, therefore, is not one carried on 
directly by the Central Government or 
by any one of its departments as in the 
case of posts and telegraphs or the rail- 
ways. It was, therefore, rightly conced- 
ed both in the High Court as also before 
us that it is not an industry carried on 
by the Central Government. That being 
the position, the question then is, is the 
undertaking carried on under the autho- 
rity of the Central Government? There 
being nothing in Section 2 (a) to the con- 
trary, the word ‘authority’ must be con- 
strued according to its ordinary meaning 
and therefore must mean a legal power 
given by one person to another to do 
an act. A person is said to be authorised 
or to have an authority when he is in 
such a position that he can act in a cer- 
t^ manner without incurring liabiHty, to 
which he would be exposed but for the 
authority, or, so as to produce the same 
effect, as if the person granting the autlio- 
rity had for hhnselE done the act. For 
instance, iE A authorises B to sell certain 
goods for and on his behalf and B does 
so, B incurs no Hability for so doing in 
respect of such goods and confers a good 
title on the purchaser. There clearly 
arises in such a case the relationship of 
a principal and an agent. The words 
“xmder the authority of’ mean piusuant to! 
the authorit>% such as where an agent 
or a servant acts under or pursuant to 
the authority of his principal or master. 
Can the respondent-company, therefore, 
be said to be carrying on its business 
pursuant to the authority of the Central 
Government? That obviously cannot be 
said of a company incorporated under 
the Companies Act whose constitution, 
powers and functions are provided for 
and regulated by its memorandum of 
association and the articles of association. 
An incorporated company, as is well 
known, has a separate existence and the 
law recognises it as a juristic person sepa- 
rate and distinct from its members. 'Ihis 
new personality emerges from the moment 
of its incorporation and from that date 
the persons subscribing to its memoran- 
dum of association and others joining it 
as members are regarded as a body in- 
corporate or a corporation aggregate and 
the new person begins to function as an 
entity, [cf. Saloman v. Saloman and Co., 
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1897 AG 22]. Its rights and obligations 
are different from those of its sharehold- 
ers. Action taken against it does 
not directly affect its shareholders. 
The company in holding its pro- 
perty and carrying on its business is not 
the agent of its shareholders. An infringe- 
ment of its rights does not give a cause 
of action to its shareholders. Conse- 
quently, it has been said that if a man 
trusts a corporation he trusts that legal 
persona and must look to its assets for 
payment; he can call upon the individual 
shareholders to contribute only if the Act 
or charter creating the coiporation so pro- 
vides. The liability of an individual 
member is not increased by the fact that 
he is the sole person beneficially inter- 
ested m the property of the corporation 
and that the other members have become 
members merely for the purpose of en- 
abling the corporation to become incor- 
porated and possess only a nominal inte- 
rest in its property or hold it in trust 
for him. (cf. Halsbury’s Laws of Eng- 
land, 3rd Ed. Vol. 9, p. 9). Such a com- 
pany even possesses the nationality of the 
countr)' under the laws of which it is in- 
corporated, irrespective of the nationality 
of its members and does not cease to 
have that nationality e\'en if in times of 
war it falls under enemy control, (cf. 
Janson v. Driefontain Consolidated Mines, 
1902 AC 484 and Kuenigl v. Donners- 
marck, 1955-1 QB 515.) The company so 
incorporated derives its powers and func- 
tions from and by wtue of its memoran- 
dum of association and its articles of 
association. Therefore, the mere fact 
that the entire share capital of the res- 
pondent-company was contributed by the 
Central Government and the fact that all 
its shares are held by the President and 
certain officers of the Central Govern- 
ment does not make any difference. The 
company and the share-holders being, as 
aforesaid, distinct entities the fact that 
the President of India and certain officers 
hold all its shares does not make die 
company an agent either of the President 
or die Central Government. A notice to 
the President of India and the said officers 
of the Central Government, who hold be- 
dveen them all the shares of the company 
would not be a notice to the company; 
nor can a suit maintainable by and in 
the name of the company be sustained 
by or in the name of die President and 
the said officers. 

5. It is true that besides the Central 
Government hawng contributed the en- 
tire share capital, e.xtensive powers are 
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conferred on it, induding the power to 
give directions as to how the company 
should function, the power to appoint 
directors and even the power to deter- 
mine the wages and salaries payable by 
the company to its employees. But these 
powers are derived from the company’s 
memorandum of association and the arti- 
cles of association and not by reason ol 
the company being the agent of the Cen- 
tral Government. The question whelhei 
a corporation is an agent of the State 
must depend on the facts of each case. 
Where a statute setting up a corporatio!i 
so provides such a corporation can easily 
be identified as the agent of the State as 
in Graham v. Pubhc Works Commissioners 
1901-2 KB 781 where Phillimore, J. said 
that the Grown does in certain cases esta- 
blish unth the consent of Parliament cer 
tain officials or bodies who are to b« 
treated ,as agents of the . CroNvn ever 
though they have the power of contract- 
ing as principals. In the absence of i 
statutory provision, however, a commer- 
cial corporation acting on its own behal 
even though it is controlled wholly Oi 
partially by a Government department 
udU be ordinarily presumed not to be i 
sen^ant or agent of the State. The fac 
that a minister appoints the members o; 
directors of a corporation and he is en 
titled to call for information, to givi 
directions wliich are binding on tbi 
directors and to supervise over the con 
duct of the business of tlie corporatio: 
does not render the coiporation ai 
agent of the Government [See Stati 
Trading Corporation of India Ltd. v. Com 
mercial Tax Officer, Visakhapatnam, 1951 
(4) SCR 99 at p. 188=(AIR 1963 SC ISU 
at p. 1849) per Shah, J. and Tamlin v. 
Haimaford, 1950-1 KB 18 at pp. 25, 25] 
Such an inference that the corporation is 
the agent of the Government may be 
dravm where it is performing in substance 
governmental and not commercial funo 
tions. [Cf: London County Territorial 
and Au-xiliarj' Force Association V. 
Nichols, 194S-2 All ER 432.] 

6. In this connection the meanio? 
of the word ‘employer’ as given in Sec- 
tion 2 (g) of the Act may be looked at 
with some profit as the legislature tlicrfi 
has used identical words while defin- 
ing ‘an employer’. An employer unde! 
Clause fg) means, in relation to an indiiS' 
try carried on by or under the audiorib' 
of any department of the Central Gov- 
ernment or a State Government the autlio* 
rity prescribed in that behalf or where 
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no such authority is prescribed, the head 
of the department. No such authority 
has been prescribed in regard to the 
business carried on by the respondent 
company. But that does not mean that 
the head of the department which gives 
the directions as aforesaid or which 
supervises over the functioning of the 
company is ^e employer within the mean- 
ing of Section 2 (g). The definition . of the 
employer, on ihe contrary, suggests 
that an industry carried on by or -under 
the authority of the Government means 
either the industry carried on directly by 
a department of the Government, such 
as the posts and telegraphs or the railways, 
or one carried on by such department 
through the instrumentality of an agent. 
We find that the view which we are in- 
clined to take on the mterpretation of 
S. 2 (a) is also taken ' by the High Courts 
of Calcutta, Punjab and Bombay. [See 
Carlsbad Mineral Water Mfg. Co. v. 
P. K. Sarkar, 1952-1 Lab LJ 488 (Cal); 
Cantonment Board Ambala v. State of 
Punjab, 1961-1 Lab LJ 734= (AIB 1961 
Punj 416) and Abdul Rehaman Abdul Gafur 
V. Mrs. E. Paul, AIR 1963 Bom 267]. In 
our view the contention that the appro- 
priate Government to make the aforesaid 
reference was the State Government and 
n'ot the Central Government has no merit 
and cannot be sustained. 

7. The second contention that the 
questions referred to were regulated by 
die company’s standing orders and an 
application for a modification of the said 
standing orders relating to those questions 
was actually pending before the certifying 
authority under the Industrial Employees 
(Standing Orders) Act precluded a 
reference thereof under Section 10 of the 
Act requires no discussion as it is covered 
by the decision in Management of 
Bangalore Woollen, Cotton and Silk Mills 
Co. Ltd. V. Workmen, 1968-1 SCR 581= 
(AIR 1968 SC 585) and Management 
of Shahdara (Delhi) Saharanpur Light 
Railway Co. Ltd. v. S. S. Railway Workers 
Union G. A. No. 27 of 1968 D/- 18-9-1968 
= (AIR 1969 SC 513). 

8. Thus neither of the two contentions 
can be upheld. In the result the appeal 
is dismissed but there will be no order 
as to costs. 

Appeal dismissed 
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(From Industrial Tribunal Gujarat)* 

J. M. SHELAT, V. BHARGAVA 
' AND C. A. VAIDIALINGAM, JJ. 

Workmen of the Gujarat Electricity 
Board, Baroda, Appellants v. Gujarat 
Electricity Board, Baroda, Respondent. 

Civil Appeal No. 2431 of 1966, D/- 
19-12-1968. 

Industrial Disputes Act (1947), Sch. 3, 
Items 2, 5 — Payment of minimum wages 
by Electricity Board to its employees — 
Demand for fair or living wage — Grant 
of depends on capacity of employer to 
meet expenditure — Capacity to pay — 
Factors to be considered. 

If the claim be for a minimum wage, 
the employer must pay that wage in 
order to be allowed to continue the 
industry, and, in such a case, tlie capa- 
city of the industry to pay is irrelevant. 
However, if die industry is already pay- 
ing the minimum wage, and tiie claim is 
for fair wage or living wage, the capa- 
city of the industry to pay is a very 
important factor and the burden above 
the minimum wage can only be justifiab- 
ly imposed if the industry is capable of 
meeting that extra burden. AIR 1967 
SC 948 and AIR 1963 SC 1332, Foil. 

(Para 4) 

Where the Electricity Board constitut- 
ed under the Electricity (Supply) Act (1948) 
is already paying minimum wages to its 
employees, their additional demand can- 
not be considered when the Board is 
running in heavy loss and has no capa- 
city to meet additional expenditure. 

(Para 4) 

It cannot be said that the financial 
capacity of the Board should be judged 
only on the basis of its commercial under- 
takings, excluding the activities of the 
Board which were in the nature of 
national duties. As the Board is consti- 
tuted under the Electricity (Supply) Act, its 
capacity to bear the burden of paying 
wages to its employees has to be work- 
ed out after taking into account all the 
activities which the Statute requires it 
to carry on. The running of Power 
Houses is only one branch of those acti- 
vities. The profit that the Board can 
be held to have earned can only be 
worked out after including in the 
accounts all the expenditure incurred by 

“(Reference (IT) No. 88 of 1962, Guj.) 
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it on all its scheme for distribution of 
electricity to licensees or to consumers, 
whether in urban areas or in rural 
areas. It is true that the fact that the 
Board is an industry in the pubhc sector 
does not exempt it from application of 
principles which apply to an industry in 
private sector, and the Board must also 
be made to pay wages on the same basis 
as private sector employers. However, 
the demand for additional wages cannot 
be granted when the Board does not 
have capacity to pay and is incurring 
heavy losses. (Paras 3, 7) 

.Secondly the deficit inherited by the 
Board from its predecessor is re^y a 
capital loss but even this loss cannot be 
completely ignored, because the paying 
capacity of an employer has to take into 
account even capital losses. (Para 6) 
Moreover, while considering the ques- 
tion of wage fixation, wages paid in 
comparable concerns on industry-cum- 
region basis can only be compared. 
(1962) 1 Lab LJ 302 (SC), Foil. 

(Para 8)- 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 948 (V 54)= 

1967-1 SCR 652, Hindusihari Anti- 
biotics Ltd. V. The Workmen 4, 7 
(1963) AIR 1963 SC 1332 (V 50)= 

1964-1 SCR 234, Hindusthan 
Times Ltd. New Delhi v. Their 
Workmen 4 

(1962) 1962-1 Lab LJ 302=1962 (4) 

Fac LR 515 (SC), WUhamsons 
(India) Private Ltd. v. Its Work- 
men 8 

M/s. A. S. R. Chari and M. K, Rama- 
murthi. Senior Advocates (Mrs. Shyamla 
Pappu, M/s.' Vineet Kumar, P. S. Khera 
and Miss Bindra Thakur, Advocates with 
them), for Appellants; Mr. I. N. Shroff, 
Advocate, for Respondent. 

The foUownng Judgment of the Court 
was delivered by 

BHARGAVA, J. : — This appeal, by 
special leave, is directed against an 
Award of tlie Industrial TribunS, Gujarat 
in an industrial dispute referred to it by 
the Government of Gujarat at the 
instance of the appellants who are 466 
workmen of the Gujarat Electricity 
Board, Baroda (liereinafter referred to as 
“die Board”) represented by die Saurash- 
tra Vidynt^ Kamdar Sangh (liereinafter 
referred to as “die Sangh”). The dispute 
referred to related to two matters. One 
was the demand made in respect of rates 
of de.amess allowance to be paid to the 
workmen. The second demand was that 
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those of the workmen, to whom Contri- 
butory Provident Fund or Employees 
Provident Fimd Scheme was applicable, 
should be granted gratuity equal to 15 
days wages for every year of semce in 
addition to the provident fund benefits, 
while those worlraen, who were entitled 
to pension according to the pensionaq’ 
scheme in force, should have their 
pension calculated after adding 50 per 
cent of the dearness allowance to the 
basic pay. 

2. The facts needed to explain the 
second demand may first be stated. The 
supply of electricity in the State of 
Saurashtra, prior to the year 1954, was 
being carried out departmentally by the 
Government of Saurashtra and tihe work- 
men employed in the power houses were 
consequently Government servants. On 
1st Jidy, 1954, a Saurashtra Electricit)' 
Board was constituted to run the power 
houses and the employees of the Electri- 
city Department of the Govemment 
were sent to work with the Saurashtra 
Electricity Board on deputation. On 1st 
November, 1956, Saurashtra became a 
part of the Bombay State, whereafter the 
Saurashtra Electricity Board was dis- 
solved with effect from 1st April, 1957 
and its assets, liabilities, and employees 
were taken over by the Bombay State 
Electricity Board. The employees, who 
were originally in the service of the 
Saurashtra State Govemment were 
entitled to the pensionary scheme of the 
Sauarashtra Government, while the 
Bombay State Electricity Board had a 
Prowdent Fimd Scheme. Tire Saurashtra 
State Govemment servants, on beinj 
taken over by the Bombay State Eleclri* 
city Board, were given the option of 
either continuing in tlieir pensionary 
scheme, or of joiiring the Provident 
Fund Scheme of the Bombay State 
Electricity Board in winch case tli6 
gratuity already accmed to tliem and the 
equi\’alent of pensionary benefits were 
credited to their accounts. Some of the 
employees opted for the Provident Fund 
Scheme,, while others continued under 
the pensionary scheme. Tliereafter, on 
1st Ma}% 1960, tlie State of Bombay was 
bifurcated and a separate State of Gujarat 
was constituted; and, with effect froju 
the same date, the Board came into e.tis- 
tence. The Board took over all tlie 
Electricity, power-houses and electricity 
schemes in the State of Gujarat from tlie 
Bombay State Electricity Board includ- 
mg tlie workmen who are the appellants 
in this appeal. The assets and liabilities 
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o£ the Bombay State Electricity Board 
were divided between the Board, and the 
Maharashtra Electricity Board which 
was constituted for the State of 
Maharashtra which came into existence 
on bifurcation of the Bombay State. The 
Board continued both the Pensionary 
Scheme as well as the Provident Fund 
Scheme for the employees in the manner 
they were in force when the employees 
were working, under the Bombay State 
Electricity Board. The employees, who 
were originally servants of the State 
Government, had ceased to be govern- 
ment servants with effect from 1st April, 
1957 and later on 1st May, 1960, became 
the employees of the Board, so that they 
were no longer entitled to tiie rights 
wMch the State, Government might sub- 
sequently grant in respect of pension 
under the rules applicable to the govern- 
ment servants. The result was that even 
improvements granted in the pensionary 
scheme by the State Government to its 
employees did not enure to the benefit 
of the appellants. In these circumstances 
the Sangh put forward the claim that the 
pension of employees, who were govern- 
ed by the pensionary scheme, should be 
calculated not on the basis of basic 
salary, but after adding 50 per cent of 
the dearness allowance to it. In respect 
of employees, who were governed by the 
Prowdent Fund Scheme, a second benefit 
of gratuity was claimed. 

S. The demand for dearness allowance 
was that it should be linked with the 
scale prescribed for the Ahmedabad Mill- 
owners’ Association. The workmen 
demanded that employees, drawing up 
to Rs. 50 as basic pay, should be given 
dearness allowance at tlie scale appli- 
cable to Ahmedabad MiUowners’ Asso- 
ciation, those' dra’wing between Rs. 50 to 
Rs. 100, D. A. at that scale plus Rs. 5, 
and those drawing above Rs. 100, dearness 
allowance at that scale plus Rs. 10. This 
demand was put forward before the 
Board originally on behalf of all the 
9,208 employees of Class IH and Class 
IV and some employees of Class I and 
Class II whose salary was below Rs. 300 
per mensem, who were working either 
in the Gujarat Region or the Saurashtra 
Region. These employees were repre- 
sented by seven different Unions, one of 
which was the Sangh who represented 
about 3,000 employees working in the 
Saurashtra region. The six Unions repre- 
senting the employees working in the 
Gujarat region amicably settled these 
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disputes with the Board by entering into" 
agreements. ' The Board gave some 
increase in dearness allowance retros- 
pectively with effect from 1st October, 
1961, wliile die second demand relating 
to gratuity and calculation of pension 
after adding 50 per cent of the dearness 
allowance was given up. The Sangh 
declined to accept this settlement, 
whereupon the Board offered terms in 
accordance with the settlement to all the 
employees in the Saurashtra region 
individually. Out of the total of 3,042 in 
the Saurashtra region, 622 signed Gene- 
ral Standing Order 56, 'under which the 
Board had made its offer to indi'vidual 
employees on the basis of the settle- 
ments arrived at before the reference to 
conciliation. 1152 signed before die date 
of the failure report by the Conciliation 
Officer; 2058 signed before the reference 
and 518 signed after the reference. Thus 
the dispute, after the reference, became 
confined to the remaining 466 employees 
who did not . on individual basis, accept 
the offer made by the Board. The Tri- 
bunal considered this dispute relating to 
the dearness allowance raised by these 
employees through the Sangh as also 
the other damand relating to gratuity 
and calculation of pension, and, by the 
impugned Award, rejected these demands. 
Consequently, the workmen have come 
up in this appeal through the Sangh. 

4. The main ground for rejecting 
these demands, on which die Award is 
based, is tliat the Board does not have 
the capacity to meet the additional ex- 
penditure that would have to be incurred 
if tliese demands are acceded to. Before 
the Tribunal, this aspect of the case was 
sought to be met by tlie Sangh by urging 
that the total wage packet, including the 
dearness allowance claimed by them in 
tlie demands would only satisfy the 
requirement of a minimum wage, so that 
the Board’s capacity to pay was irrele- 
vant; but the award shows that the 
Sangh completely failed to pro'vide any 
material to prove that the total wages, 
including the dearness aUowance as 
offered by the Board on the basis of the 
settlements, are less than the minimmn 
wage. This Court, in Hindustan Anti- 
biotics Ltd. V. The Workmen, 1967-1 
■ SCR 652=(AIR 1967 SC 948) recogm'sed 
the three concepts of minimum wage, 
fair wage and living wage by quoting 
the following passage from the decision 
in Hindustan Times Ltd. New Delhi v. 
Their Workmen 1964-1 SCR 234=(AIR 
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•1963 SC 1332) and stating that it briefly 
and neatly defined the three concepts: 

‘In trying to keep true to the two 
points of social philosophy and economic 
necessities which vie for consideration, 
industrial adjudication has set for itself 
certain standards in the matter of wage 
fixation. At the bottom of the ladder, 
diere is the minimum basic wage which 
the employer of any industiid labour 
must pay in order to be allowed to con- 
tinue an industry. Above this is the fair 
wage, which may roughly be said to 
approximate to the need based minimum 
in the sense of a wage which is “adequate 
to cover the normal needs of the average 
employee regarded as a human being in a 
civilised society.” Above the fair wage is the 
“living wage” — a wage which will 
maintain the -workman in the highest 
state of industrial efficiency, which will 
enable him to provide his family with all 
the material things which are needed 
for their health and physical well-being, 
enough to enable him to qualify to dis- 
charge his duties as a citizen.” 

These decisions make it clear that if the 
claim be for a minimum wage, the em- 
ployer must pay that wage in order to 
be allowed to continue the industry; 
and, in such a case, the capacity of the 
industry to pay is irrelevant. However, 
if the industry is already paying the 
minimum wage, and tlie claim is for fair 
wage or living wage, the capacity of the 
industry to pay is a very important 
factor and the burden above the mini- 
mum wage can only be justifiably im- 
posed if the industry is capable of meet- 
ing that extra burden. On this principle 
in the present case, if the appellants had 
succeeded in showing that they were 
not receiving even the minimum wage 
on the basis of the offer made by the 
Board in line with the settlements arriv- 
ed at with the other Unions and indivi- 
dual workmen members of the Sangh, 
tlrere would have been full justification 
for granting additional dearness allowance 
ignoring the inability of the Board to 
meet that extra expenditure. The finding 
of the Tribunal, however, is that the 
demand of the workmen is not confined 
to minimum wage, but that, as a result 
of the demand, the wages null be above 
the minimum wage. .Learned counsel 
appearing for the appellants before us 
also did not try to ' contend that the 
Wages, which were being paid by the 
Board, were lower tlian the minimum 
■ 'vage, so that the claim for the addi- 
tional dearness allowance cannot be con- 


sidered without taking into account the 
capacity of the Board to meet the addi- 
tional expenditure. 

5. So far as the question of capacity 
of the Board to pay is concerned, there 
is a clear finding by the Tribunal that the 
Board is running at heavy losses, so that 
it is not in a position to meet the extra 
expenditure of about Rs. 49 lakhs a year 
which will be involved if the dearness 
allowance is fixed as claimed by the 
Sangh. The Tribunal has found that the 
Board, when constituted on 1st May, 1960, 
inherited an accumulated deficit of over 
Rs. 2 crores from the Bombay State Elec- 
tricity Board. In its own working, the 
Board sustained a loss of over Rs. 29 lakhs 
between 1st May, 1960 and Slst March, 
1961, and in the two succeeding years 
1961-62 and 1962-63, the losses incurred 
were in the region of Rs. 39 lakhs and 
Rs. 41 lakhs. The Tribunal, thus, held 
that the total loss was to the tune of 
Rs. 31 millions; and since the Board had 
undertaken a further liability of over 
Rs. 6.75 lakhs a year under the settle- 
ments and the offer to individual work- 
man, it could not possibly undertake the 
further burden of paying about Rs. 49 
lakhs per year as increased dearness al- 
lowance. The Tribunal was also of the 
opinion that, considering this financial 
condition of the Board, there was no justi- 
fication for introducing a Gratuity Scheme 
for- workmen governed by the Provident 
Fund Rules, nor was there any justifica- 
tion for calculation of pension on the basis 
of adding 50 per cent of the dearness 
allowance to the basic pay. Mr. Chari, 
counsel for the appellants, challenged 
this decision of' the Tribunal on two 
grounds. The first ground was that, the 
Tribunal was wrong in judging the capa- 
city of the Board to pay after taking into 
account the deficit of over Rs. 2 crores 
which it had inherited from the Bombay 
State Electricity Board and the second 
ground was that tlie financial capacity of 
the Board should be judged only on the 
basis of its commercial undertaking, ex- 
cluding the activities of the Board which 
were in the nature of national duties. 

6. So far as the first point is concern- 
ed, we think that there is some force in 
tlie submission made by learned counsel. 
The deficit inherited by the Board from 
its predecessor cannot be treated as a 
revenue loss which will have bearing on 
its paying capacity. Such inherited defi- 
cit should really have been treated as 
capital loss; but even this loss cannot be 
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completely ignored, because tbe paying 
capacity of an employer has to take into 
account even capital losses. However, 
even this accumulated v. deficit of over 
Rs. 2 crores is ignored, it is clear tliat, 
during ihe three years after its formation', 
the Board itself incurred heavy losses 
which totalled to about Rs. 110 lakhs. 
Consequently, even if that accumulated 
deficit is not taken into account, it can- 
not be held that the Board will have the 
•capacity of bearing the additional finan- 
cial burden to the tune of Rs.- 49 lakhs 
a year, if required to pay dearness allow- 
ance at the rates claimed by the Sangh. 

7. On the second point, we are un- 
able to accept the submission made by 
learned coimsel. The Board was consti- 
tuted under the Electricity (Supply) Act 
No. 54 of 1948, and . Section 18 of that 
Act lays down the duties of the Board. 
By its very constitution, the Board is 
charged with the general duty of promot- 
ing tire co-ordinated development of the 
generation, supply and distribution of 
electricity within the State in the most 
etficient and economical manner, with 
particular reference to such development 
in areas not for the time being served or 
adequately served by any Hcensee. In 
particxilar, the duty of the Board is to 
prepare and carry out schemes with the 
objects mentioned above; to supply elec- 
tricity to owners of controlled stations 
and to licensees whose stations are closed 
down under this Act; and to supply elec- 
tricity as soon as practicable to any other 
licensees or persons requiring such sup- 
ply and whom the Board may be compe- 
tent under this Act so to supply. When 
the Board was constituted to carry out 
Aese duties, its capacity to bear the bur- 
den of paying wages to its employees has 
to be worked out after taking into ac- 
count all the activities which the Statute 
.requires it to carry on. The running of 
[Power House is only one of the branch 
ot tliose activities. The profit that the 
Board can be held to have earned can 
only be worked out after including in 
Ae accounts all the expenditure incurred 
by it on all its scheme for distribution of 
electricity to licensees or to consumers, 
whether in urban areas or in rural areas. 
In fact, there is not even an assertion on 
behalf of the appellants-workmen that 
they were employed solely in connection 
wuth a profitable undertaking of the Board 
and had nothing to do at all with the 
other activities which the Board is actual- 
ly carrying on. No doubt, learned counsel 
is right in urging on the basis of the 


decision of this Court in Hindustan Anti- 
biotics Ltd., 1967-1 SCR 652 = (AIR 1967 
SC 948) (supra) that the circumstance that 
the Board is an industry in the public 
sector does not exempt it from applica- 
tion of principles which apply to an in- 
dustry in private sector and the Board 
must also be made to pay wages on die 
same basis as private sector employers. 
This, however, does not advance the easel 
of the appellants, because, even in a pri- 
vate sector, additional burden over and 
above a minimum wage can only be justi- 
fiably imposed in industrial adjudication, 
if the employer has tlie capacity to meet 
that burden. In tliis case, the Tribunal 
has refused to grant the demand of the 
appellants not on the ground that the 
Board is an industry in pubhc sector, but 
on the ground that it does not have the 
capacity to pay. That capacity has right- 
ly been judged on the basis of aU the 
undertakings being worked by the Board. 

8. The Tribunal, after holding that 
there was no justification for granting the 
demands of the workmen because the 
Board had no capacity to bear the ad- 
ditional burden, proceeded further to exa- 
mine^vhether tlie Board’s existing scheme 
of payment of dearness allowance was 
reasonable and took into account various 
factors for arriving at its finding that it 
could not be held that the terms offered 
by the Board were unreasonable. In this 
connection, reliance was placed on behalf 
of tlie appellants on the fact that two 
Electric Supply Companies were paying 
wages which were much higher than tlie 
wages being paid by the Board, and 
tliere was no justification for refusing the 
demand for additional dearness allowance 
which would place the employees of the 
Board on par with the employees of those 
Electric Supply Companies. One of tliose 
Electric Supply Companies is the Ahmeda- 
bad Electricity Co. Ltd., Alimedabad, in 
whose case wages were fixed by an Award 
published in 1956 Industrial Court Re- 
porter at p. 746. The other is the Viram- 
gam. Electric Supply Co Ltd., Viram- 
gam, the Award relating to which is 
published in 1958 Industrial Court Repor- 
ter at p. 1010. The argument was that 
wages paid by the Board should not be 
lower than those paid by these two Elec- 
tric Supply Companies which were en- 
gaged in the same line of business of pro- 
duction and supply of electricity. The 
Tribunal brushed aside these examples 
by stating that they were not comparable 
with the Board. In taking this view, we 
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do not tiiink that the Tribunal committed 
any error. In Williamsons - (India) Pri- 
vate Ltd. V. Its Workmen, 1962-1 Lab LJ 
302 (SC) this Court clearly laid dovm 
what criteria had been established for 
considering what are comparable concerns 
when dealing with a question of wage 
fixation. It was held: — 

‘This Court has repeatedly observed 
that, in considering the question about 
comparable concerns, tribunals should 
bear in mind all the relevant facts in 
relation to the problem. The extent of 
the business carried by the concerns, the 
capital invested by them, the profits made 
by them, the nature of the business car- 
ried on by them, their standing, the 
strength of their labour force, the pre- 
sence or absence and the extent of re- 
serves, the dividends declared by them 
and the prospects about the future of 
their business — ^these and all other rele- 
vant facts have to be borne in mind.” 

In the present case, it is clear that if 
these various factors are taken into ac- 
count, neither the Ahmedabad Electricity 
Co. Ltd., nor the Viramgam Electric 
Supply Co., can be held to be a concern 
comparable \vith the Board. As we have 
indicated earlier, the activities carried on 
by the Board are not only production of 
electricity and direct distribution in some 
areas; but also includes preparation of 
schemes for development of supply of 
electricity in areas not served so far and 
for supply of electricity to licensees. The 
two concerns at Ahmedabad and Viram- 
gam merely generate and supply electri- 
city to consumers in the cities or to^vns 
served by tliem. The Board, according 
to the Act constituting it, has primarily 
to supply electricity to licensees, and not 
confine its supply to direct consumers 
like these two concerns. The supply to 
consumers is only undertaken where there 
are no licensees to xmdertake the distri- 
bution of electricity generated by the 
Board, and this activity of direct supply 
to consumers is primarily carried on in 
rural areas where the population is 
sparsely distributed as compared to the 
cities or towns served by the other two 
concerns. Tlien, there is the important 
factor tliat the Board is running at a 
huge loss every year. The workmen did 
not provide figures to show what was the 
profitability of the other tivo concerns, 
though the Awards in their cases seem 
to indicate that both of them are nmning 
at a profit In these circumstances, we 
cannot hold that the Tribunal committed 
any error in ignoring the wages being 


paid by these two concerns when dealing 
with the question of payment of dearness 
allowance by the Board. In this connec- 
tion, a request was made by learned 
counsel that we may remand the case 
to the Tribunal in order to enable the 
Sangh to' produce evidence to the satisfac- 
tion of the Tribunal that these two con- 
cerns are comparable, or to cite examples 
of other undertakings in the same indus- 
try in the Saurashtra region, or, if there 
be no such undertakings available, of 
undertakings in other industries in the 
Saurashtra region so as to enable the 
Sangh to claim wages on parity srith 
those, undertakings. We do not think 
that there is any justification for remand- 
ing the case for such a puipose at this 
stage. It was open to the Sangh to pro- 
duce material before the Tribimal when 
the dispute was first investigated by it, 
and no reason is shown why the Sangh 
did not do so. Further, as we have in- 
dicated earlier, the very circumstance 
that the Board does not have the finan- 
cial capacity to meet the additional bur- 
den of the demands made by the work- 
men justifies the order made by the Tri- 
bunal. The further requests that the re- 
mand would enable the Sangh to show 
whether the losses brought to the notice 
of the Tribunal by ihe Board were, in 
fact, not losses Has also no force, because 
when the losses were proved before the 
Tribunal by production of an affidavit on 
behalf of the Board and the deponent 
appeared in the witness-box, no attempt 
was made on behalf of the Sangh to 
cross-examine the deponent in order to 
establish that the losses had not been cor- 
rectly represented. We do not think tliat 
in these circumstances, any remand of 
this case is called for. It does appear 
tliat tlie Tribunal in its award committed 
the error of comparing the Board with 
the Maharashtra Electricity Board and 
similar Electricity Boards in other States 
and thus acted against the principle that 
wages should be compared on indusfry- 
cum-region basis; but that mistake does 
not justify any interference with the 
award ivhich is otherwise correct and 
justified. The Tribunal was quite right 
in rejecting tlie demands made by tlie 
Sangh, particularly in tlie light of the 
further fact relied upon by the Tribunal 
that all tlie employees of the Board in 
the Gujarat Region as weU as a largo 
majority of over 2500 employees even in 
the Saurashtra Region had accepted tlio 
existing rates based on the settlements 
and only 466 employees had come for- 



*970 Md. Faruk v. State of 

Wd with this demand without establish- 
Sg that the demand was restricted -to 
'ringing up their wages to the level of 
5\inSaum wages. 

'{ 9. The appeal is dismissed, but we 
hake no order as to costs. 

~ Appeal dismissed. 


AIR 1970 SUPREME COURT 93 
(V 57 C 21) 

II. HIDAYATULLAH, G. J., J. G. SHAH, 
RAMASWAMI, G. K. HITTER AND 
V A. N. GROVER, JJ. 

^^Mohd. Faruk, Petitioner v. State of 
jjladhya Pradesh and others. Respondents. 
5; Writ Petn. No. 60 of 1968, D/- 1-4- 
r969. 

Constitution of India, Article 19 (1) (g) 
Madhya Pradesh Municipal Corpora- 
i%n Act (23 of 1956), Section 430 — Right 
cany on trade in slaughtering bulls 
^d bullocks — Restriction on — Bye- 
tWs of Municipality regrdating such trade 
Notification of Governor cancelling 
i^ye-laws having effect of prohibiting 
«f>ade — Notification is violative of Arti- 
19 (1) (g). 

The Notification dated 12.-1-1967 issued 
2^y the Governor of M. P. in exercise of 
%e powers conferred under S. 430 (3) 
the Act cancelling confirmation of the 
’^(ye-Iaws made by the Jabalpur Munici- 
t'Pal Committee for inspection and regula- 
tion of slaughter houses in so far as the 
■ tiye-laws relate to slaughter of bulls and 
^’ullocks, which has the effect of prohi- 
pifeg the slaughter of bulls and bullocks 
flfvithin the municipality of Jabalpur im- 
)posed a direct restriction upon the funda- 
iKpaental right of the petitioner and is ultra 
toes as infringiag Article 19 (1) (g) of 
rhe Constitution. (Para 10) 

% io issue bye-laws indispu- 

'^ably includes the power to cancel or 
®'^ivithdraw the bye-law, but the validity of 
%e exercise of the power to issue and 
»to cancel or withdraw the bye-laws must 
pe adjudged in the light of its impact 
kipon the fundamental rights of persons 
fwected thereby. When the validity of 
ih law placing restriction upon the 
Spxercise of ' fundamental rights in 
pjAtide 19 (1) is challenged, the 

tonus of proving to the satisfaction of the 
■P’^ourt that the restriction is reasonable 
Jul ies upon th e State. A law requiring that 
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an act. w'hich is inherently dangerous, 
noxious or mjurious to public interest, 
health or safety or is likely to prove a 
nuisance to the comnannity, shall be done 
tmder a permit or licence of an executive 
authority, it is not per se unreasonable 
and no person may claim a licence or 
permit to do that act as of right. Where 
the law providing for grant of a licence 
or a permit confers a &cretion upon an 
administrative authority regulated by 
rules or principles express or implied, 
and exercisable in consonance with rules 
of natural justice, it- will be presumed 
to impose a reasonable restriction. Where 
however, power is entrusted to an admin- 
istrative agency to grant or vdthiiold 
a permit or licence in its uncontrolled 
discretion, the law ex facie infringes the 
fundamental right imder Article 19 (1). 
Imposition of restriction on the exercise 
of a fundamental right may be in the 
form of control or prohibition but when the 
exercise of a fundamental right is prohi- 
bited, the burden of proving, that a total 
ban on the exercise of the right alone 
may ensure the maintenance of the gene- 
ral public interest lies heavily upon the 
State. (Para 8) 

The impugned notification though 
technically within the competence of the 
State Government, directly infringes the 
fundamental right of the petitioner gua- 
ranteed by Article 19 (1) (g), and may be 
upheld only if it be established that it 
seelvs to impose reasonable restrictions in 
the interests of the general public and a 
less drastic restriction vdll not ensure 
the interest of the general public. The 
Court must in considering the validity of 
the impugned law imposing a prohibition 
on the carrying on of a business or pro- 
fession, attempt an evaluation of its direct 
and immediate impact upon the funda- 
mental rights of the citizens affected 
thereby and the larger public interest 
sought to be ensured in me light of the 
object sought to be achieved, the neces- 
sity to restrict the citizen’s freedom, the 
inherent pernicious nature of the act pro- 
hibited or its capacity or tendency to be 
harmful to the generm public,- the possibi- 
lity of achieving the object by imposing 
a less drastic restraint, and in the absence 
of exceptional situations such as the pre- 
valence of a state of emergency — national 
or local — or the necessity to maintain 
essential supplies, or 'the necessity to stop 
activities irAerently dangerous, ^e exist- 
ence e£ a. maehmery to satisfy the admisv- 
istrative authority that no case for im- 
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posing the restriction is made out or tlmt 
a less drastic restriction may ensure the 
object intended to be achieved. 

(Para 10) 

The sentiments of a section of the peo- 
ple may be hurt by permitting slaughter 
of bulls and bullocks in premises main- 
tained by a local authority. But a prohi- 
bition imposed on the exercise of a funda- 
mental right to carry on an occupation, 
trade or business will not be regarded as 
reasonable, if it is imposed not in the 
interest of the general public, but merely 
to respect the susceptibilities and senti- 
ments of a section of the people whose 
way of life, belief or thought is not the 
same as that of the claimant. AIR 1958 
SC 731 and AIR 1961 SC 448, Ref. 

(Para 11) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 448 (V 48) = 

1961-2 SCR 610 = 1961 (1) Cri 
LJ 573, Abdul Hakim Quarishi 
V. State of Bihar 5 

(1960) AIR 1960 SC 430 (V 47) = 

1960-2 SCR 375, Narendra Kumar 
V. Union of India 9 

(1958) AIR 1958 SC 731 (V 45) = 

1959 SCR 629, Mohd. Hanif 
Quareshi v. State of Bihar 4, 5, 6 

M/s. Frank Anthony and B. Datta, 
Advocates and Mr. J. B. Dadachanji, Ad- 
vocate of M/s. J. B. Dadachanji and Co., 
for Petitioner; Mr. I. N. Shroff, Advocate, 
for Respondents, 

The following Judgment of the Court 
was delivered by 

SHAH, J.: The petitioner Mohd. Faruk 
who carries on the vocation of slaughter- 
ing bulls and bullocks at tire Madar 
Tekdi Slaughter-House at Jabalpur claims 
a declaration that the notification dated 
January 12, 1967 issued by the Governor 
of Madhya Pradesh in exercise of the 
powers conferred under sub-section (3) of 
Section 430 of the Madliya Pradesh Muni- 
cipal Corporation Act 23 of 1956 “cancel- 
ling confirmation of the bye-laws” made 
by the Jabalpur Municipal Committee for 
inspection and regulation of slaughter- 
houses “in so far as the bye-laws relate 
to slaughter of bulls and bullocks” in- 
fringes tire fundamental freedoms guaran- 
teed under Articles 14 and 19 of the 
Constitution. 

2, Section 5 (37) of the Madhya Pra- 
desh Municipal Corporation Act 23 of 
1956 defines "municipal slaughter-house”. 
By Section 66 (m) it is made obligatory 
ui)on the Corporation to make adequate 
jjrovision for the construction, mainte- 


nance and regulation of a s ii 
house. By sub-section (1) of Section 
of the Act the Corporation may and . 1 , 
required by the Government shall f' 
places for the slaughter of animals lu 
Sale, and may with the like ppiov 
grant and withdraw licences for the i. 
of such premises. By sub-section (3) 2 
is enacted that when premises have 
fixed under sub-section (1) no person '1 ‘ 
slaughter any such animal for sale will: 
in the city at any other place. By sut 
section (4) bringing into the city for "'k 
flesh of any animal intended for n’m' 
consumption, which has been - . jkLei-- 
at any slaughter-house or place not mnir 
tained or licensed under the Act, vv'i 
the written permission of the C ■ ‘ 

sioner, is prohibited. Section 427 ■ 1 
rises the Corporation, with the r <■ 
of the Government, to make bye-la 
consistent with the provisions of the / 
and the rules made thereunder for can, 
ing out "the provisions and intentions” 
the Act. The bye-laws may, inter 
relate to the management of mi >' '[ 
markets and the supervision of the ■ 
tacture, storage and sale of food, and i 
that purpose may regulate the < 
conditions in municipal slaughter-hi 
By Section 430 it is provided that no >; 
law made by the - Corporation under ' 
Act shall have any. validity until it is l 
firmed by the Government. Power 
conferred upon the Government by 
tion 432 to modify or repeal either \vl " 
Dr in part any bye-laws in consulfof 
with the Corporation. 

3. In exercise of the power cc ■ »i. 
bv Section 178 (3) of the C. P. and jJ 
Municipalities Act 2 of 1922, bye-h. 
Were made by the Jabalpur Municipal 
in January 1948. Those bye-laws ^ ( 
nued to remain in force under ' 
Madhya Pradesh Municipal Coiporat 
Act 23 of 1956. The bye-laws contr'’'| 
and regulated the conditions under m' 
animals may be slaughtered in the r; 
mises fixed for that purpose and ' 
for inspection and for ensuring adequ. 
precaution in respect of sanitation - 
for slaughter of animals certified by C' 
petent authorities as fit for slau;:,’' T' 
By tlie notification issued by tlie Jabaii 
Municipality a slaughter-house at a F" 
called “Madar Tekdi” was fixed , 
premises for slaughtering animals. Un^ 
that notification bulls and bullocks 
permitted to be slaughtered along 
otlier animals like buffaloes, sheep, £’ 
and pigs. But on January 12, 19^’.'. 
State Govemment issued a noUii'^ 



r,970 Md. Faruk v. State of M 

aBcelling the confirmation of the bye- 
ws” insofar as they related to slaughter 
■ bulls and bullocks at Madar Tekdi 
aughter-House. That notification places 
istrictions upon the right of the petitioner 
» carry on his hereditary vocation. 

4, The question of permitting slaugh- 
;r of cows, bulls and bullocks has, for a 
mg time, generated violent sentimental 
ifferences between sections of the people 
i our country. After the enactment of 
le Constitution the controversy relating 
) the Hmits within which restrictions 
lay be placed, upon the slaughter of 
Dws, bulls and bullocks was agitated be- 
irre tins Court in Mohd. Houif Quwceshi 
State of Bihar, 1959 SCR 629 = (AIR 
958 SC 731). In that case the validity 
f provisions made in three State Acts 
'i’hich imposed a total ban upon slaughter 
f aU categories of “animals of die species 
< bovine cattle” was challenged. These 
lets were the Bfiiar Preservation and Im- 
v'ovement of Animals Act, 1955, the U. P. 
irevention of Cow Slaughter Act, 1955, 
:^id the C. P. and Berar Animals Preser- 
^ttion Act, 1949. The petitioners who 
l,jllowed the occupation of butchers and 
j C dealing in the by-products of slaughter 
eriuses challenged the validity of the 
ili'ree Acts on die plea that the Acts in- 
jjlanged their fundamental rights under 
jdticles 14, 19 (1) (g) and 25 of the Con- 
Pocution. This Court held — (i) that a total 
byy on the slaughter of cows of aU ages 
tv’l. calves of cows and of she-buff aloes, 
and female, was reasonable and 
id; (ii) that a total ban on die slaughter 
pj; she-buffaloes or breeding bulls or 
jjj, irking bullocks (catde as well as buf- 
j jjOes), so long as they were capable of 
used as milch or draught cattle, 
jj^.s also reasonable and valid; and (iii) 
”^:it a total ban on the slaughter of she- 
j^lfaloes, bulls and bullocks (catde or 
ffallo) after they ceased to be capable 
yielding milk or of breeding or work- 
''Ty as draught animals was not in the 
“^.srests of the general public and was 

Attempts were made from time to 
to circumvent the judgment of this 
' ,t.^urt in Mohd. Hanif Quareshi’s case, 
SCR 629 = (AIR 1958 SC 731). 
“'.,j;er that judgment. Legislatures of the 
fte of Bihar, U. P. and Madhya Pradesh 
'^^iicted the minimmn age of animals to 
I slaughtered. The Bihar Act prohibit- 
alb' slaughter of a bull, bullock or she- 
unless the animal was over 25 
.i.Tcj’i^ars of age and had become useless. 
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Under the U. P. Act slaughter of a bull 
or bullock was permitted only if it was 
over 20 years of age and was permanent- 
ly unfit. Under the Madhya Pradesh Act 
slaughter of a bull, bullock or buffalo, ex- 
cept upon a certificate issued by die 
competent authority, was prohibited. The 
certificate could not be issued unless die 
animal was over 20 years of age and was 
unfit for work or breeding. This Court 
held in Abdul Hakim Quraislii v. State of 
Bihar, 1961-2 SCR 610 = (AIR 1961 SC 
448) Aat the ban on die slaughter of bulls, 
bullocks and she-buffaloes below the age 
of 20 or 25 years was not a reasonable 
restriedon in die interests of die general 
public and was void. The Court observ- 
ed that a bull, bullock or buffaUo did not 
remain useful after it was 15 years old, 
and whatever iitde use it may then have 
was gready offset by die economic dis- 
advantages of feeding and maintaining 
unserviceable cattle. This Court also 
held that die additional condition that 
the animal must, apart from being above 
20 or 25 years of age, be unfit was a 
further unreasonable restriction. On that 
groimd the relevant provisions in the 
Bihar, U. P. and Madhya Pradesh Acts 
were declared invalid. 

6. The present case is apparendy an- 
other attempt, though on a restricted scale 
to circumvent the judgment of this Court 
in Mohd. Hanif Quareshi’s case, 1959 
SCR 629 = (AIR 1958 SC 731). The bye- 
laws of the Jabalpur Municipality per- 
mitted slaughter of bulls and bullocks. 
A licence had to be obtained for that 
purpose. Slaughter of animals in places 
outside the premises fixed by the Muni- 
cipality was prohibited by Section 257 (3) 
of the Act, and sale of meat within the 
area of the Municipality of the animals 
not slaughtered in die premises fixed by 
the Municipality was also prohibited. 
Under the notification by which the bye- 
laws were issued in 1948, bulls and bul- 
locks could be slaughtered in premises 
fixed for that purpose. But by die noti- 
ficadon dated January 12, 1967, confir- 
mation of the bye-laws insofar as they 
related to bulls and bullocks was cancel- 
led. The effect of that notification was 
to prohibit the slaughter of bulls and 
bullocks within the Municipality of Jabal- 
pur. This cancellation of the confirma- 
tion of Bye-laws imposed a direct restric- 
tion upon the fundamental right of the 
petitioner under Article 19 (1) (g) of the 
Constitution. 

7. In the affidavit filed on behalf of 
the State of Madhya Pradesh two principal 
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contentions were raised: — (1) tie power 
to rescind confirmation of the bye-laws 
cannot be - challenged by reference to 
Article 14 or Article 19 of the Constitu- 
tion, because the power vested in the 
Government to confirm the bye-laws car- 
ries with it the power to rescind such 
confirmation; and (2) that since every 
person desiring to use a slaughter-house 
had to apply for and obtain a licence, 
which may be refused, and if given was 
liable to be withdrawn, no person may 
insist that he shall be given a licence to 
slaughter animals in a slaughter-house. 

8. The power to issue bye-laws indis- 
putably indudes the power to cancel or 
withdraw the bye-laws, but the validity 
of the exercise of the power to issue and 
to cancel or withdraw the bye-laws must 
be adjudged in the light of its impact upon 
the fundamental rights of persons affect- 
ed thereby. When tlie validity of a law 
placing restriction upon the exercise of 
fundamental rights in Article 19 (1) is 
challenged, the onus of proving to the 
satisfaction of the Court that the restric- 
tion is reasonable lies upon the State. A 
law requiring that an act which is in- 
herently dangerous, noxious or injurious 
to public interest, health or safety or is 
likely to prove a nuisance to the commu- 
nity, shall be done xmder a permit or 
licence of an executive authority, it is 
not per se unreasonable and no person 
may claim a licence or permit to do that 
act as of right. Where tlie law providing 
for grant of a licence or a permit con- 
fers a discretion upon an administrative 
authority regulated by rules or principles 
expressed or implied, and exercisable in 
consonance with rules of natural justice, 
it will be presumed to impose a reason- 
able restriction. Where, however, power 
is entrusted to an administrative agency 
to grant or vdthhold a permit or licence 
in its uncontrolled discretion, the law ex 
facie infringes die fundamental right 
under Article 19 (1). Imposition of re- 
sWction on the exercise of a fundamental 
right may be in the form of control or 
proliibilion, but wlien the exercise of a 
fundamental right is prohibited, the bur- 
den of proving diat a total ban on tlie 
exercise of die right alone may ensure 
the maintenance of the general public 
interest lies heavily upon the State. 

9. This Court in .Narendra Kumar v. 
Union of India, 1960-2 SCR 375 = (AIR 
1960 SC 430) held that the word “restric- 
tion” in Articles 19 (5) and 19 (6) of the 
Constitution includes cases of “prohi- 
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bition” also; that where a resW::' 
reaches . the stage of total restraint 
rights special care has to be taken by t 
Court to see that the test of reasonablcut 
is satisfied by considering the question 
the background of the facts and i ' tu. 
stances under which the order was mac 
taking into account the nature of die e 
that was sought to be remedied by > 
law, the harm caused to individual ci 
zens by the proposed remedy, the t 
ficial effect reasonably expected to rest 
to die general pubhc, and whether i 
restraint caused by the law was ■■ 
than what was necessary in the ’i ' ■ 
of the general pubhc. 

10. The impugned notification, dn 
technically within the competence of i 
State Government, direcdy infringes ■ 
fundamental right of the petitioner ^ 
teed by Article 19 (1) (g), and may 
upheld only if it be established that 
seeks to impose reasonable restrictions 
the interests of the general pubhc anc 
less drastic restriction will not *-■ 
the interest of the general public. _ 1 
Court must in considering the vafidity 
the impugned law imposing a prohibU 
on the carrying on of a business or ; 
fession, attempt an evaluation of its dii 
and immediate impact upon the f '■ 
mental rights of the citizens aff'’'' 
thereby and the larger pubhc in> 
sought to be ensured in die light of 
object sought to be achieved, the necea 
to restrict the citizen’s freedom, the 
lierent pernicious nature of die act pn 
bited or its capacity or tendency to 
harmful to the general pubhc, me p 
sibdity of achieving the object by impos 
a less drastic restraint, and in the absei 
of exceptional situations such as the p 
valence of a state of emergency — natioi 
or local — or the necessity to mainti 
essential supplies, or the necessity to si 
activities inherently dangerous, die o 
lence of a machinery to satisfy the adm 
istrative audiority diat no case for i 
posing die restriction is made out or tl 
a less drastic restriction may ensure t 
object intended to be acliieved. 

11. The sentiments of a section of t 
people may be hurt by permitting slau? 
ter of bulls and bullocks in prenii- 
maintained by a local authority. But 
prohibition imposed on die exercise oi 
fundamental right to carry on an occup 
tion, trade or business wiU not be regar 
ed as reasonable, if it is imposed not 
the interest of the general public, 
merely to respect the suscepdoilities R- 
sentiments of a section of die pcof 
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whose way of life, belief or thought is 
not the same as tliat of the claimant. 

12. The notification' issued by the 
State Government must, tlierefore, be de- 
clared ultra vires as infringing Article 19 
(1) (g) ojE the Constitution. 

13. It is unnecessary to consider the 
validity of Section 430 of the Act which 
was' sought to be challenged in the peti- 
tion or to consider whether there has been 
any infringement of the guarantee of the 
equahty clause of the Constitution. 

14. The petitioner will be entitled to 
liis costs in this Court. 

Petition allowed. 
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ij. M. SHELAT, V. BHARGAVA, C. A. 
VAIDIALINGAM, K. S. HEGDE 
AND A. N. GROVER, JJ. 

Panka] Kumar Chakrabarty and others, 
Petitioners v. State of West Bengal, Res- 
pondent; Kaka Ram and others, Inter- 
/eners. 

Writ Petn. No. 377 of 1968, D/- 1-5- 
1969. 

-Constitution of India, Ai-t. 22 (4), (5) 
and (7) — Preventive Detention Act (1950), 
Ss. 7, 8, 9 and 13 — Right of detenu to 
make representation against detention 
order — He has dual right to have repre- 
sentation considered by Government and 
also by Advisory Board — Representation 
to Government made after case is referr- 
ed to Advisory Board — Government not 
relieved of obligation to consider repre- 
sentation. 

The power of preventive detention is 
acquiesced in by the Constitution as a 
necessary evil and is therefore, hedged in 
by diverse procedural safeguards to 
■minimise as much as possible the danger 
of its misuse. It is for this reason that 
Article 22 has been given a place in the 
■"Chapter on guaranteed rights. 

(Para 8) 

It is clear from Clauses (4) and (5) of 
ArRcle 22 that there is a dual obligation 
■on the appropriate Government and a 
■dual right in favour of the detenu 
•namely, (1) to have his representation, 
•irrespective of the length of detention, 
considered by the appropriate Govern- 
ment and (2) to have once again that 
•representation in the light of the circum- 
stances of the case, considered by the Board 

SM/KM/D27S/69/GMJ/D 

1970 S. C./7 II G— 4 


W. B. (Shelat J.) [Prs. 11-14] S. C. 97 

before it gives its opinion. Thus, whereas 
'the Government considers the representa- 
.tion to ascertain whether the order is in 
conformity with its power xmder the rele- 
vant law, the Board. considers such repre- 
sentation from the point of view of arriv- 
ing at its opinion whether there is suffi- 
cient cause for detention. The obligation 
of the appropriate Government to afford 
to the detenu the opportunity to make a 
representation and to consider that repre- 
sentation is distinct from the Government’s 
obligation to constitute , a Board and to 
communicate the representation amongst 
other materials to the Board. 

(Para 10) 

. The above conclusion is strengtliened 
by the provisions of tire Preventive Deten- 
tion Act, (1950) made in conformity with 
Cls. (4) and (5) of Article 22. Section 7 
of tire Act enjoins upon the detaining 
authority to furnish to the detenu 
grounds of detention and to afford to him 
3ie earliest opportunity to make his repre- 
sentation to the appropriate Government. 
Ss. 8 and 9 enjoin upon the appropriate 
Government to constitute an Advisory 
Board and to place the grounds for deten- 
tion, the detenu’s representation and 
also the report of the officer where the 
order of detention is made by an officer 
and not by the Government. The obliga- 
tion under Section 7 is quite distinct from 
that under Sections 8 and 9. Section 13 
empowering the appropriate Government 
to revoke or modify an order of detention 
also shows that the appropriate Govern- 
ment cannot pass an order under S. 13 
without considering the representation 
which has under Section 7 been address- 
ed to it. (Para 11) 

Consequently, the detenu has a con- 
stitutional right and there is on the Gov- 
ernment a corresponding constitutional 
obligation to consider his representation 
irrespective of whether it is made before 
or after his case is referred to the Advi- 
sory Board. AIR 1969 SC 1028, Approv- 
ed. (Para 12) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1028 (V 56) = 

W. P. No. 327 of 1968, D/- 31-1- 
1969=1969 Cri LJ 1446, Sk. Abdul 
Karim v. State of West Bengal 5, 

7, 10, 12 

Mr. S. N. Prasad, Advocate, amicus 
curiae for Petitioners (Nos. 15 and 36); 
Mr. Sukumar Basu, Advocate, for Respon- 
dent; M/s. R. K. Garg, and A. K. Gupta, 
Advocates, for Interveners (Nos. 1 to 5); 
Mr. Niren De, Attorney-General for 
India (M/s. R. H. Dhebar and S. P. 
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that period without the authority of such 
Magistrate. Clause (3), however, with- 
draws these safeguards in the case of 
two categories of persons, namely, an 
enemy alien and persons detained under 
a law providing for preventive detention. 
But tlie next two clauses impose certain 
restrictions on and safeguards against the 
power of detention. Clause (4) thus lays 
dovm that no law providing for such de- 
tention can authorise tire detention for 
more than 3 months unless an Advisory 
Board composed as therein stated certi- 
fies that there is sufficient cause for such 
detention and such detention is in conso- 
nance with and is not for a period longer 
than the one provided by a Parliament 
Act made under Gl. (7). Clause (7) autho- 
rises Parliament to make a law prescribing 
the circumstances under which and the 
class or classes of cases in which a per- 
son can be detained for more than 3 
months without obtaining the opinion of 
the Advisory Board and the maximum 
period for which a person may in any 
such class or classes of cases be detained 
and the procedure to be followed by tlie 
Advisory Board in the enquiry under 
Clause (4) (a). Clause (5) imposes an obli- 
gation on tlie detaining authority to fur- 
nish to the person detained by it grounds 
for his detention “as soon as may Be” and 
give him “the earliest opportunity” of 
making a representation against the order 
of detention passed against him. These 
clauses thus clearly impose on the detain- 
ing authority the obligation to furnish to 
the detenu as soon as may be the 
grounds for his detention, the obligation 
to afford him the earliest opportunity of 
making a representation against the order 
and the obligation to constitute an Advi- 
sor>f Board and not to keep tlie detenu 
in detention for a period longer than 3 
months unless before the expiry of that 
period it has obtained the opinion of the 
Board that there is sufficient cause for 
such detention e.xcept in cases prescribed 
in a Parliament Act passed under and by 
virtue of Clause (7). The reason for the 
expressions “as soon as may be” for furni- 
shing the grounds and “the earliest op- 
porlunit>'” for making a representation in 
these clauses is the extreme anxiet>' of 
the Constitution to sec that no person is 
detained contrary to the law enabling pre- 
ventive detention or in breach of or con- 
trary to the safeguards and restrictions 
provided in these clauses. The grounds 
for detention are to be served on the 
detenu as soon as may be and the ear- 
liest opportunity to make a representation 
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against tlie order is to be given to him to 
enable him to protest against the order 
that he is either wrongly or illegally de- 
tained. 

10. It is true that Clause (5) does not 
in positive language provide as to whom 
the representation is to be made and by 
whom, when made, it is to be considered. 
But the expressions “as soon as may be” 
and “the earliest opportunity” in that 
clause clearly indicate tliat the grounds 
are to be served and the opportunity to 
make a representation are provided for 
to enable tlie detenu to show tdiat his 
detention is unwarranted and since no 
other authority who should consider such 
representation is mentioned it can only 
be the detaining authority to whom it is 
to be made which has to consider it. 
Though Cl. (5) does not in e.xpress terms 
say so it follows from its provisions that 
it is the detaining authority which has 
to give to the detenu the earliest oppor- 
tunity to make a representation and to 
consider it when so made whether its 
order is wrongful or contrary to the law 
enabhng it to detain him. The illustra- 
tions given in Sk. Abdul Karim’s case, W. 
P. No. 327 of 1968, D/- 31-1-1969 = (AIR 
1969 SC 1028) (supra) show that Cl. (5) 
of Article 22 not only contains tlie obliga- 
tion of the appropriate Government to 
furnish the grounds and to give the earli- 
est opportunity to make a representation 
but also by necessary implication the ob- 
ligation to consider that representation. 
Such an obligation is evidently provided 
for to give an opportunity to the detenu 
to show and a corresponding opportunity 
to the appropriate Government to consi- 
der any objech'ons against the order which 
the detenu may raise so tliat no person 
is, through error or otlierwise, wrongly 
arrested and detained. If it was intend- 
ed that such a representation need not be 
considered by the Government where an 
Advisory Board is constituted and that 
representation in such cases is to be con- 
sidered by tlie Board and not by the ap- 
propriate Government, Clause (5) would 
not have directed the detaining authority 
to afford the earliest opportunity to the 
detenu. In that case the words would 
more appropriately have been that the 
authority should obtain the opinion of the 
Board after giving an opportunity' to the 
detenu to make a representation and 
cornmunicate the same to the Board. But 
wh.at would happen in cases where the 
detention is for less than 3 months and 
(here is no necessity of having the opinion 
of the Board? If counsel’s contention 
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were to be right the representation in 
such cases would not have to be consi- 
dered either by the appropriate Govern- 
ment or by the Board and the right of 
representation and the corresponding obli- 
gation of the appropriate Government to 
give the earliest opportunity to make such 
representation would be rendered nuga- 
tory. In imposing the obligation to af- 
ford the opportunity to make a represen- 
tation Clause (5) does not make any dis- 
tinction between orders of detention for 
only 3 months or less and tliose for a 
longer duration. The obligation appHes 
to both kinds of orders. The clause does 
not say that tire representation is to be 
considered by the appropriate . Govern- 
ment in the former class of cases and by 
the Board in the latter class of cases. In 
our view it is clear from Cls. (4) and (5) 
of Article 22 that there is a dual obliga- 
tion on the appropriate Government and 
a dual right in favour of the detenu, 
namely, (1) to have his representation ir- 
respective of the length of detention con- 
sidered by the appropriate Government 
and (2) to have once again that represen- 
tation in the light of the circumstances 
of the case considered by tire Board be- 
fore it gives its opinion. If in the light 
of that representation the board finds 
tliat there is no sufficient cause for deten- 
tion the Government has to revoke the 
order of detention and set at liberty the 
detenu. Thus, whereas the Government 
considers tire representation to ascertain 
whether the order is in conformity with 
its power -under the relevant law, the 
Board considers such representation from 
the point of view of arriving at its opi- 
nion whether there is sufficient cause for 
detention. The obligation of the appro- 
priate Government to afford to the dete- 
nu the opportvmit>' to make a represen- 
tation and to consider tlrat representation 
is distinct from tlie Government’s obliga- 
tion to constitute a Board and to com- 
municate the representation amongst 
other materials to the Board to enable 
it to form its opinion and to obtain such 
opinion. 

11. This conclusion is strengtihened by 
the other provisions of the Act. In con- 
formity with clauses (4) and (5) of Art. 22, 
Section 7 of the Act enjoins upon the de- 
taining authority to furnish to the dete- 
nu grounds of detention within five days 
from the date of his detention and to 
afford to the detenu the earliest oppor- 
tunity to make his representation to the 
appropriate Government. Sections 8 and 
9 enjoin upon the appropriate Govern- 


ment to constitute an Advisory Board and' 
to place witlrin 30 days from the date of 
the detention the grovmds for detention, 
tire detenu’s representation and also thej 
report of tire officer where the order of 
detention is made by an officer and not 
by the Government. The obligation 
under Section 7 is quite distinct from that 
under Sections 8 and 9. If the represen- 
tation was for the consideration not by 
tlie Government but by the Board only 
as contended, there was no necessity to 
provide that it should be addressed to 
tire Government and not directly to the 
Board. The Government could not have 
been intended to be only a transmitting 
autirority nor could it have been contem- 
plated tiiat it should sit tight on tirat re- 
presentation and remit it to the Board 
after it is constituted. The peremptory 
language in Clause (5) of Article 22 and 
Section 7 of tire Act would not have been 
necessary if the Board and not the Gov- 
ernment had to consider the representa- 
tion. Section 13 also furnishes an answer 
to the argument of counsel for the State. 
Under that section the State Government 
and the Central Government are em- 
powered to revoke or modify an order 
of detention. That power is evidently 
pro-vided for to enable the Government 
to take appropriate action where on a 
representation made to it it finds tliat the 
order in question should be modified or 
even revoked. Obviously, the intention 
of Parhament could not have been that 
the appropriate Government should pass 
an order under Section 13 without con- 
sidering tlie representation which has 
under Section 7 been addressed to it. 

12. For tlie reasons aforesaid we are 
in agreement, with tlie decision in Sk. 

. Abdul Karim’s case, W. P. No. 327 of 
1968, D/- 31-1-1969 = (AIR 1969 SC 
1028) (supra). Consequently, the peti- 
tioners had a constitutional right and 
tliere was on the State Government a cor- 
responding constitutional obhgation to 
consider tlieir representations irrespective 
of whether they were made before or 
after their cases were referred to the 
Ad-vdsory Board and that not having been 
done the order of detention against them 
cannot be sustained. In this view it is 
not necessary for us to examine the other 
objections raised against these orders. 
The petition is therefore allowed the 
orders of detention against petitioners 15 
and 36 are set aside and we direct that 
they should be set at liberty forthwith. 

'Petition allowed. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Kliemcliand Dayalji and Co., Appellant 
V. Ivlohammadbhai Chandbhai, Respon- 
dent. 

Ci\-il Appeal No. 80S of 1966, D/- 24-3- 
1969. 

Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates (Con- 
trol) Act (57 of 1947), Sections 28, 11, 
49 (2) (iii) — Bombay Rents, Hotel and 
Lodging House Rates (Control) Rules 
(1948), Chap. IV, Rules 5, 6 — Small 
Cause Court, at Ahmedabad exercising 
jurisdiction in the matter of fixation of 
standard rent, under Bombay Act — 
Municipal taxes payable by tenant due 
and deposited into Court by order of Court 
— Landlord not to withdraw — Distress 
warrant in respect of taxes can be issued 
on application by landlord under S. 53 
Presidency Small Cause Courts Act. 

The Court of Small Causes Ahmeda- 
bad, during the pendency of proceeding be- 
fore it determining the standard rent of 
the premises in e.xercise of the power 
under S. 11 of the Bombay Act, has juris- 
diction to issue a distress warrant under 
S. 53 of the Presidency Small Cause 
Courts Act read until R. 5 of the rules 
framed under S. 49 of the Bombay Act, 
for recovery of the amount due as munici- 
pal taxes payable by the tenant as part ol 
rent and which has been deposited in 
Court. (Para 7) 

By the enactment of the Ahmedabad 
City Courts Act, 1961, the proceedings 
before the Court of Small Causes at 
Ahmedabad were governed by that Act 
and by virtue of the amendment made in 
Section 28 of Bombay Act 57 of 1947 it 
became a Court of e.xclusive jurisdiction 
to try suits, proceedings, claims and ques- 
tions arising under that Act. Being a 
Court governed by the Presidency Small 
Cause Courts Act, the Ahmedabad Court 
of Smalt Causes was competent to exer- 
cise, subject to the Ahmedabad City Courts 
Act, all the powers which a Presidency 
.Small Cause Court may exercise. Power 
to issue a distress warrant being e.vpressly 
conferred by Section 53 of the Presidency 
Small Cause Courts Act upon the Courts 
gnvcnied by it, the Court of Small 
Causc.s, Ahmedabad, ' was competent to 
exercis e that power. (Para 7) 
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Rule 5 was framed under the Bombay 
Act 57 of 1947 in e.xercise of the aufliority 
conferred by Section 49(2) (iii). After the 
enactment of the Ahmedabad City 
Courts Act, 1961 Rule 5 as originally 
framed by the Government of Bombay 
continued in force by virtue of Section 87 
of tire Bombay Reorganization Act 11 of 
1960, and applied to tire Alrmedabad 
Small Causes Court. When Rule 5 was 
framed under Bombay Act 57 of 1947 it 
was not ultra vires and it has also not be- 
come ultra vires after the enactment of 
the Ahmedabad City Courts Act in its 
application to the city of Alrmedabad. 

(Para 8) 

The amount of municipal taxes was due 
and it u’as payable by the tenants and 
though deposited in Court in proceeding 
for fixation of standard rent, it could not 
be witlrdraum by the Landlord. The 
municipal taxes were, therefore in arrears 
and a distress warrant could be applied 
for by the Landlord under S, 53 of the 
Presidency Small Cause Courts Act. 

(Para 11) 

M/s. Arun H. Mehta and I. N. 
Shroff, Advocates, for Appellant; Mr. S. 
T. Desai, Senior Advocate, (Mr. P. C. 
Bhartari, Advocate, and M/s- J- B- 
Dadachanji and O. C. Matlmr, Advocates 
of M/s J. B. Dadachanji and Co. with 
him) for Respondent. 

The following Judgment of the Court 
was delivered by 

SHAH, J. : — The respondent is the 
owner of a house in the town of Ahmeda- 
bad. The appellants are the tenants of 
tliat house at a montlily rental of Rupees 
2,171/-. Under the argeement of lease the 
appellants were to pay out of the agreed 
rent Rs. 810 per month, and the balance 
was to be appropriated towards a loan 
advanced by them to the respondent for 
constructing the house. The apireUants 
had also agreed to pay municipal taxes 
and electricity charges. 

2. The appellants filed suit No. 1308 
of 1963 in the Court of Small Causes, 
Ahmedabad, for an order, inter alia, 
detennining the standard rent of the pre- 
mises in exercise of the power under Sec- 
tion 11 of the Bombay Rents, Hotel and 
Lodging House Rales Control Acl .57 of 
1947. Tlie Court of Small Cause.s, 
Ahmedabad, on an application filed by 
the appellants fixed tlie contractiml rent 
as “interim standard rent” and directed 
the .appellants to pay the rent and muni- 
cip.al taxes. Pursuant to this order, the 
appellants deposited Rs. 2,403 as rent and 
Rs. 8, 921.25 due as munfcip.al ta.xcs for the 



1^970 K. Dayalji & Co, v, MohammadbhM (Shall J.) [Prs. 2-5] S. C. 103 


'year 1964-65. An application by tlie res- 
;pondent to witlidraw tlie amount deposit- 
•sd in Court was resisted by die appel- 
lants. The Court permitted die respon- 
dent to withdraw Rs. 2,403 but not the 
-municipal taxes. The respondent then 
•obtained an order for the issue of a dis- 
tress warrant under Section 53 of the Pre- 
'Sidency Small Cause Courts Act 15 ol 
1882 read widi Rule 5 of the Rules fram- 
•'ed under die Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
for recovery of the amount due as muni- 
cipal taxes. Distress was lewed, and the 
-order was confimied. A revision applica- 
tion moved in the High Court of Gujarat 
against that order was rejected. 

3. In support of this appeal counsel 
'for the appellants urges that Rule 5 of 
the Rules framed under Section 49 of the 
■Bombay Rents, Hotel and Lodging House 
Rates "Control Act 57 of 1947, is ultra 
-vires the State Government; that the Court 
-of Small Causes Alimedabad has in any 
•event no jurisdiction to pass an order 
■issuing a distress warrant when trying a 
•auit or proceeding under Bombay Act 57 
■of 1947 especially when an application 
ifor determination of standard rent under 
'Section 11 of the Act is pending and that 
'die municipal taxes and electricity charges 
-do not constitute rent which may be 
recovered by die issue of a distress 
■warrtmt. 

4. By the express terms of the tenancy 
'the appellants had undertaken to pay the 
■municipal taxes and electricity charges as 
part of the rent; it is not open to them to 
■contend that they are not rent recover- 
able by the issue of a distress warrant. 
The last branch of the argument has, 
'therefore, no force. 

5. The relevant provisions of the Bom- 
bay Rents, Hotel and Lodging House 
■Rates Control Act 57 of 1947 and other 
statutes vv’hich have a bearing may first 
■be noticed. Bombay Act 57 of 1947 was 
intended to control rents and to confer 
'.protection against eviction upon tenants 
■of premises in certain urban areas in the 
Province of Bombay. By Section 28 of 
"the Act certain Courts were designated 
as Courts of exclusive jurisdiction to 
entertain and try suits and proceedings 
•'between a landlord and tenant, relating 
to recover!' of rent or possession to which 
"die provisions of the Act applied, and 
-also to decide claims or questions arising 
•under the Act. Section 28 as originally 
■enacted and later amended by Bombay 
-Acts 58 of- 1949 and 15 of 1952, in so far 
'-'-IS it is material reads: 


“(1) Notwidistanding anything contain- 
ed in any law and notwithstanding that 
by reason of the amount of the claim or. 
for any other reason, the suit or proceed- 
ing would not, but for tliis prolusion, be 
within its jurisdiction. 

(a) in Greater Bomba}', the Court of 
Small Causes, Bombay, 

(aa) in any area for which, a Court of 
Small Causes is established under tlie 
Provincial Small Cause Courts Act, 1887, 
such Court and 

e e o o 6 o 

shall have jurisdiction to entertain and 
try any suit or proceeding between a 
landlord and a tenant relating to tlie 
recovery of rent or possession of any pre- 
mises to which any of the provisions of 
this Part apply and to decide any a}pph- 
cation , made under this Act and to deal 
with any clami or question arising out of 
tliis Act or any of its provisions and sub- 
ject to tlie provisions of sub-section (2), 
no other court shall have jurisdiction to 
entertain any such suit, proceeding or 
application or to derJ with such claim or 
question. 

o o o * e 0 c'* 

Section 28 did not set up new Courts to 
try suits or proceedings between land- 
lords and tenants: it invested existing 
courts with exclusive jurisdiction to try 
suits and proceedings of the nature set 
out and claims or questions arising under 
the Act. Section 31 of the Act provides, 
inter alia, tliat the courts specified in Sec- 
tion 28 shall follow tlie prescribed pro- 
cedure in tr}'ing and hearing suits, pro- 
ceedings, applications and appeals and in 
executing orders made by them. Sec- 
tion 49 authorises the State Government 
to make rules for the purpose of giving 
effect to the provisions of the Act and in 
particular to make rules, among other 
subjects, for the procedure to be follow- 
ed in try'ing or hearing suits, proceedings 
(including proceedings for execution of 
decrees and distress warrants), applica- 
tions, appeals and execution of orders. 
Pursuant to the autliority conferred, 
rules were framed by Government of 
Bombay and Rule 5 which dealt with the 
procedure to be followed by the Gourt of 
Small Causes, Bombay, for suits, proceed- 
ings, appeals etc. provided insofar as it is 
material: 

"In such of the following suits and pro- 
ceedings as are cognizable by tlie Court 
of Sm^ Causes, Bombay, on the date of 
the coming into force of these Rules, 
namelv; — 

( 1 ) ' ^ 


O 


o 
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(2) proceedings under Chapters VII and 
VIII of the Presidency Small Cause 
Courts Act, 1882, and 

(3) proceedings for execution of any 
decree or order passed in any such suit 
or proceedings, 

the Court of Small Causes, Bombay shall 
follow tlie practice and procedure pro- 
vided for the time being (a) in tlie said 
Act except Chapter VI thereof, and (b) in 
the rules made under Section 9 of the 
said Act.” 

6. By the enactment of ,tlie Bombay 
Reorganization Act 11 of 1960 a separate 
State of Gujarat was constituted out of 
the territory which formed the State of 
Bombay, and die area within the city 
limits of Ahmedabad formed part of the 
State of Gujarat. By the Gujarat Adapta- 
tion of Laws (State and Concurrent 
Subjects) Order, 1960, Clause (a) of sub- 
section (1) of Section 28 of Bombay Act 
57 of 1947 as it was originally enacted 
was deleted. The Legislature of the State 
of Gujarat enacted the Ahmedabad City 
Courts Act 19 of 1961 which by Section 17 
provided that the Presidency Small Cause 
Courts Act, 1882 (XV of 1882), shall 
extend to and come into force in the City 
of Alimedabad on and from the appoint- 
ed day. By Section 18 it was provided: 

“The Presidency Small Cause Courts 
Act, 1882 (XV of 1882), and the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 (Bombay LVII of 1947), 
shall in their application to the City of 
Ahmedabad stand amended in the manner 
and to the extent specified in the 
Schedule.” 

By Section 19 it was provided: 

“With effect on and from the appoint- 
ed day ® ° * the Provincial Small Cause 
Courts Act, 1887 (IX of 1887), and all 
rules, notifications and orders made there- 
under shall cease to apply to, or be in 
force, in the City of Alimedabad, " ® 

By the Schedule certain amendments 
were made in the Presidency Small Cause 
Courts Act, 1882, in its application to llie 
City of Ahmedabad. By Clause 13 of tlie 
Schedule, Section 50 of the Presidency 
Small Cause Courts Act was to apply to 
even' place uitliin the City of Ahmeda- 
bad. Certain amendments were also made 
in Section 28 of the Bombay Rents, Hotel 
nnd_ Lodging House Rates Control Act. 
1947, and in sub-section (1) of Section 28, 
before Clause (aa) the following clause 
was inserted: 

‘(a) in the City of Ahmedabad, the 
Court of Small Causes of Ahmedabad,” 
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7. By the enactment of the Ahmeda- 
bad City Com-ts Act, 1961, the proceed- 
ings before the Court of Small Causes at 
Ahmedabad were governed by that Act 
and by virtue of tlie amendment made in 
Section 28 of Bombay Act 57 of 1947 it 
became a Court of exclusive jurisdiction 
to by suits, proceedings, claims and ques- 
tions arising under that Act, Being a 
Court governed by the Presidency Small 
Cause Courts Act, the Ahmedabad Court 
of Small Causes was competent to exer- 
cise, subject to the Ahmedabad City 
Courts Act, all the powers which a Pre- 
sidency Small Cause Court may exercise. 
Power to issue a disbess warrant being 
e.xpressly conferred by SecKon 53 of the 
Presidency Small Cause Courts Act upon 
the Courts governed by it, the Court of 
Small Causes, Alimedabad, was competent 
to exercise that power. 

8. Rule 5 was framed under the Bom-i 
bay Act 57 of 1947 in exercise of the 
authority conferred by Section 49 (2) (iii). 
After the enactment of the Ahmedabad 
City Courts Act, 1961, Rule 5 as original- 
ly framed by the Government of Bombay 
continued in force by virtue of Section 87 
of tlie B'ombay Reorganization Act 11 of 
1960, and applied to the Ahmedabad 
Small Cause Court. Wlien Rule 5 was 
framed under Bombay Act 57 of 1947 it 
was not ulba vires, and it is not sliovm to 
have become ulba vires after the enact- 
ment of the Alimedabad City Courts Actj 
in its application to the City of Ahmeda-' 
bad. 

9. The argument tliat Section 25 sets 
up a new set of Courts with special 
Powers and jurisdiction is without sub- 
stance. Section 28 merely confers upon 
the e.xisting Courts exclusive jurisdiction 
in respect of matters relating to posses- 
sion of premises and recover}' of rent and 
to determine claims and questions aiising 
under that Act. On tliat account it does 
not become a Special Court: it is a Court 
which is competent to exercise all the 
powers which are conferred upon it by 
virtue of its constitution under tlie statute 
which governs it. The Court of Small 
Causes at Ahmedabad had, therefore, 
power to issue disbess warrant and that 
power could be exercised even in respect 
of suits and proceedings which were e.x- 
clusively triable by it by virtue of tho 
Bombay Act 57 of 1947. 

10. We are also unable to hold that 
so long as application for fixation of 
standard rent is pending, the Court's 
jurisdiction to issue a distress warrant 
remains suspended. Until standard rent is 
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determined, or an interim order is made, 
rent at die contractual rate is payable and 
process for recovery by distress warrant 
may always be adopted. Section 11 of 
Bombay Act 57 of 1947 confers upon the 
Court power to fix standard rent and 
permitted increases in certain cases. The 
Court is also competent to determine 
interim standard rent, and direct pay- 
ment pending final determination of 
standard rent, 

11. The appellants applied for fixation 
of standard rent and invited the Court to 
pass an order fixing interim standard rent 
and the Court of Small Causes proceed- 
ed to pass the order for payment of .rent 
and municipal taxes. In the present case 
there was an express order of the Court 
requiring the appellants to deposit in 
Court Rs. 810 per month and also to 
deposit municipal taxes. The Court of 
Small Causes ordered that dm amount 
deposited by the appellants towards 
municipal taxes shall not be paid over to 
the landlord. The amount was on that 
account not available to the respondent. 
The respondent was unable to pay the 
taxes and the Municipality fceatened to 
attach the property. The amount of muni- 
cipal taxes was due and it was payable 
by the appellants. Though deposited in 
Court, it could not be uuthdrawn by the 
respondent. The municipal taxes were, 
therefore, in arrears and a distress 
warrant could be applied for under Sec- 
tion 53 of the Presidency Small Cause 
Courts Act by the respondent, 

12. It was urged that tlie appellants 
had to pay the amount of interim stan- 
dard rent twice over; once when diey 
deposited it in tlie Court and again when 
they satisfied the demand to avoid execu- 
tion of the distress warrant. The lan^ord 
undoubtedly caimot obtain the amount 
twice over. But that does not mean that 
when the tenant has not made the amoimt 
available to the landlord the application 
for distress was not maintainable. 

13. The argument that the erroneous 
order passed by .the Court of Small 
Causes preventing the landlord from 
recovering the amount of municipal taxes 
could have been got corrected by ap- 
proaching the superior courts and so long 
as that order stood, no distress could be 
le\ried, ignores the fact that the appel- 
lants had persuaded the Court of Small 
Causes to pass that order. In our judg- 
ment, there was no bar to the respondent 
maintaining the application for distress. 


14. The appeal fails and is dismissed 
with costs. 

Appeal dismissed- 
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S. M. SIKRI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

The Cantonment Board, Meerut, Appel- 
lant V. Narain Dass (dead) and another,. 
Respondents, 

Civil Appeal No, 747 of 1966, D/- 9-4- 
1969. 

(A) Cantonment Act (1924), Ss. 1S5 (1)’ 
and 187 (1) — Distinction hebveen — . 
Shop on private land — Shop ONvner con- 
structing structure projecting into a drain- 
belonging to Cantoiunent Board — Case- 
faUs within S. 187 (1) — S. A. No. 2097 of 
1958, D/- 2-2-1965 (AU), Reversed. 

Section 185 deals witli erection or re- 
erection of buildings on private lands- 
whereas Section 187 deals with tlie con- 
struction of projections or structures over- 
hanging, projecting into or encroaching 
on any street, any drain or aqueduct. 
The two provisions deal with different 
situations, one has nothing to do with the 
other. Obviously the Legislature does not 
want the Cantonment Board to demolish- 
buildings erected on private lands after 
the period mentioned in Section 185 (1) 
but public interest requires that no such 
limitation should be placed on the Can- 
tonment Board while acting under Sec- 
tion 187 (1). Otherwise our streets and' 
roads may soon disappear. 

(Para 8) 

The respondent had constructed a shop- 
on the land belonging to him. Canton- 
ment Board had no right in or over that 
land. A stone projection over the drain 
by the side of the road in front of tiie 
shop to facilitate ingress into the shop' 
and egress therefrom was constructed 
with the permission of the Board. Sub- 
sequently the oumer of the shop put up a 
wooden kiosk over the stone projection- 
without obtaining the permission of the- 
Board. The Board issued notices requir- 
ing the oumer to demolish and remove- 
the kiosk. On the question whether 
notices were governed by Section 185 (1) 
or Section 187 (1): 

»(S. A. No. 2097 of 1958, D/- 2-2-1965- 
fAR)). 

K:M/KM/B840/69/C\^^M/D 
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Held tliat Section 187 (1) and not S_ec- 
■tion 185 (1) was the governing provision 
in the case. S. A. No. 209/ of 1958, D/- 
:2-2-1965 (AH), Reversed. 

(Para 8) 

Section 185 (1) applies only to cases 
•where a building is erected or re-erected 
■over a land belonging to someone otlier 
than the Cantonment Board. That is why 
tliat section says that a notice under that 
■section can be given to a owner, lessee 
or occupier of any land. A notice under 
That section cannot be given to any per- 
-son other than the ovimer or lessee or the 
occupier of the land over which the 
•building in question had been erected or 
re-erected. The notices were not given 
to the owner, lessee or occupier - of the 
land over which Idosk was put up. The 
kiosk had been constructed over the land 
under the ownership of the Cantonment 
Board. The permission, given by the 

Cantonment Board to the owner of 

•the shop to put up the projection did not 
confer on him any proprietary right over 
"the drain. It merely gave him a licence 
TO use the projection. He could not 

•e.'cclude the public from using that projec- 
'tion. (Paras 3 and 5) 

The act complained of clearly fell 
•wthin the scope of Section 187 (1) as the 
•kiosk was undoubtedly a structure. 

Further it was a projection into the 
drain and it also encroached on the drain 
even if it chd not also overhang it. 

(Para 7) 

(B) Cantonments Act (1924), Section 187 
— Whether local Boards can take action 
under provisions similar to Section 187 
even after the period of limitation for 
filing suits by those bodies for possession 
-of public streets or roads or parts 
thereof or on which they have discon- 
tinued their possession expues. (Quaere) 

(Para 9) 

Mr. C. B. Agarwala, Sr. Advocate (Mr. 
'O. P. Rana, Advocate, with hiih); for 
Appellant; Mr. P. N. Bhardwaj, Advocate, 
for Respondent No. 2. 

The following judgment of the Court 
was delivered by 

HEGDE, J. : — Tlie only question aris- 
ing for decision in this appeal by special 
Icaie is whether the notices impugned in 
these proceedings are governed by S. 185 
(1) or Section 187 (1) of the Cantonments 
Acl. 1924. The trial Court held that Sec- 
tion 185 (1) is the governing provision. 
The first appellate court differed from 
it and held that Section 187 (1) governs. 
Ihe High Court in second appeal has 
■restored the decision of the trial Court. 


2. The respondent is the o\sTier of 
shop No. 344 in Mohalla Bakri, Lai Kurd 
Bazar, Meerut Cantt. The shop in ques- 
tion was constructed about 20 years before 
the institution of the suit from which this 
appeal arises. At about the time of the 
construction of that shop permission was 
obtained from the Cantonment Board to 
put up a stone projection over the drain 
by the side of the road in front of the 
shop to facilitate ingress into the shop 
and egress therefrom. The first appel- 
late court has found and that finding has 
been accepted by the High Court that 
about 18 years prior to the institution of 
the suit, the owner of the shop put up a 
wooden kiosk over the stone projection 
and the same is being used as a pan shop. 
According to -tire finding of those courts 
the kiosk in question was put up without 
obtaining the permission of the Canton- 
ment Board. On November 9; 1953, the 
Cantonment Board issued a notice to the 
occupier of shop No. 344 under S. 187, 
requiring him to demolish and remove the 
kiosk within 7 days from the receipt of 
that notice. As that demand was not 
complied with, a final notice under S. 187 
was given to him on December 8, 1953. 
Thereafter the owner of the shop institut- 
ed the suit from which this appeal has 
arisen seeking a perpetual injunction res- 
training the Cantonment Board from get- 
ting the kiosk removed. As mentioned 
earlier, the trial court, decreed the suit 
holding that as the kiosk had been put up 
18 years prior to the issue of the notices 
referred to earlier, the Cantonment 
Board cannot compel its removal in view 
of Section 185 (1). This decision was 
reversed by the learned District Judge in 
appeal. The learned District Judge 
accepted the finding of the trial court 
tliat the kiosk in question had been put up 
about 18 years prior to the date of the 
suit but yet according to him it was com- 
petent for tlie Cantonment Board to get 
the same removed under Section 187 (1). 
The learned District Judge opined that 
Section 185 (1) has no relevance to the 
facts of the case. In second aiipeal, the 
High Court agreed with the conclusion 
of the trial Court that Section 285 (1) is 
the governing provision. 

3. The established facts are: — Shop 
No. 344 was constructed on the land 
belonging to the respondent. Cantonment 
Board had no right in or over that 
land. The stone projection was con- 
structed over the drain adjoining the 
road after obtaining the permission of the 
Cantonment Board. It cannot be disput- 
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•ed that the property in the road includ- 
ing the drain statutorily vests in the Can- 
.tonment Board. The permission, given 
‘by the Cantonment Board to the ornier 
of the shop to put up the projection does 
not confer on Ihm any proprietary right 
over tlie drain. It merely gives him a 
licence to use the projection. He cannot 
exclude the public from using that pro- 
Ijection. The kiosk had been put up with- 
out obtaining the permission of the Can- 
tonment Board. The kiosk is a structure 
hnd it projects or encroaches upon tlie 
•drain belonging to the Cantonment 
Board. It can even be said that it over- 
hangs the drain. We have now to exa- 
mine the prowsion of law applicable 
.bearing in mind those facts. 

4. Section 185 (1) reads: 

“A (Board) may, at any time, by notice 
in writing direct the owner , lessee or 
occupier of any land in the cantonment 
to stop the erection or re-erection of a 
huilding in any case in which the (Board) 
-considers that such erection or re-erec- 
tion is an offence under Section 184, and 
may in such case (or in any other case in 
which the Board considers that the erec- 
tion or re-erection of a -building is an 
■offence under Section 184, within (twelve 
months) of the completion of such erec- 
tion or re-erection) in like manner direct 
the alteration or demolition as it thinks 
necessary, of the building or any part 
thereof, so erected or re-erected.” 

5. We are unable to agree with the 
•]High Court that this section applies to 

the facts of the present case. In our 
judgment that section applies only to 
cases where a building is erected or re- 
erected over a land belonging to someone 
other than the Cantonment Board. That 
is why that section says that a notice 
. under that section can be given “to a 
owner, lessee or occupier of any land”. A 
notice under that section cannot be given 
to any person other than the owner or 
lessee or the occupier of the land over 
which the building in question had been 
erected or re-erected. The notices with 
which we are concerned in this case were 
not given to the owmer, lessee or occupier 
of the land over which kiosk is put up. 
As seen earlier the kiosk has been con- 
structed over the land tinder the owmer- 
■ ship of the Cantonment Board. Neither 
the owTier of shop No. 344 or its occupier 
can be considered as a lessee of the land 
over which the projection was put up. 
Hence the provisions contained in Sec- 
■tion 185 (1) are not attracted to the 
present case. 


6. This takes us to Section 187 (1). It 
reads: 

“No owmer or occupier of any building 
in a cantonment shall, without the per- 
mission in writing of the (Board) add to 
or place against or in front of the build- 
ing any projection or structure overhang- 
ing, projecting into, or, encroacliing on 
any street or any drain, sewer or 
aqueduct' therein”. 

7. This section deals with construc- 
tions which are projections or structures 
overhanging, projecting into or encroach- 
ing on any street or any drain, sewer or^ 
aqueduct. Undoubtedly the kiosk is a 
structure. Further it is a projection 
into a drain. It also encroaches on the 
drain if it does not also overhang it. 
Therefore the act complained of clearlyj 
falls witliin the scope of Section 187 (1). 

8. In other words Section 185 deals 
with erection or re-erection of buildings 
on private lands whereas Section 187 
deals with the construction or projections 
or structures overhanging, projecting into 
or encroaching on any street, any drain I 
or aqueduct. The hvo provisions deal 
with different situations. One has nothing 
to do with the other. Obviously the legis- 
lature does not want tire Cantonment' 
Board to demolish buildings erected on' 
private lands after the period mentioned 
in Section 185 (1) but public interest 
requires that no such limitation should be 
placed on the Cantonment Board while' 
acting under Section 187 (1). Otherwise 
our streets and roads may soon disappear. 
The High Court missed the distinction 
between Section 185 (1) and Section 187 
(1). Quite clearly the present case faUs 
u'itbin Section 187 (1). 

9. Judicial opinion is divided on the 
question whether local Boards can take 
action under j)rovisions similar to S. 187 
even after the period of limitation for 
filing suits by tliose bodies for possession 
of public streets or roads or parts thereof 
or on which they have discontinued tlieir 
possession e.xpires. It is not necessary to 
go into tliat controversy in the present 
case. The period of limitation prescrib- 
ed for a suit of the tj^pe referred to earlier 
is 30 years. In the present case action 
under Section 187 (1) had been commenc- 
ed within 18 years from the date of the 
encroachment. 

10. For the reasons mentioned above 
this appeal is allowed and decree of the 
High Court is set aside and that of the 
first appellate court restored. 



fPr. ll)-[Pr. 1] Ratan Lai v. (Firm) Lalman Das (Shall J.) 


108 S. C. . 

11. Now coming to the question _o£ 

costs, at the time Ae 

leave this Court had directed that the 
appeUant shaU pay tlie costs of tl^e res- 
pondent in any event. We mcorporate 
d.at order as a pari of 


A. LB. 

/ 

but the notice of appeal was not served 

°°I^l'd that tlie appeal could not be dis- 
missed on the ground that M was not 
served with the notice of appeal, nor 
could die appeal be dismissed on the 
ground tliat there was a possibility of hvo 
conflicting decrees. First Appeal No. 16 
of 1953, D/- 10-7-1963 (All), Reversed. 
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Ratan Lai Shah, Appellant v. Firm Lal- 
man Das Chhadamma Lai and another. 
Respondents. 

Civil Appeal No. 1019 of 1966, D/- 15- 
4-1969. 

Civil P. C. (1908), Order 41, Rule 4 — 
Obiect — Suit against firm through its 
partners M and R for decree for value 
of goods supplied — R denying liability 
for claim in its entirety — M however 
admitting supply of goods and acceptmg 
his liability for one-fifth of amount claim- 
ed — Claim decreed in its entirety against 
M and R and the firm — Appeal by R 
impleading M as second respondent 
Failure to serve notice of appeal on M 
— Dismissal of appeal, held, not sustain- 
able — First Appeal No. 16 of 1953, D/- 
10-7-1963 (All), Reversed. 

The object of Order 41, Rule 4 is to 
enable one of the parties to a suit to 
obtain relief in appeal when the decree 
appealed from proceeds on a ground com- 
mon to him and otliers. The Court in 
such an appeal may reverse or vary the 
decree in favour of all the parties who 
are in the same interest as the appellant. 

(Para 3) 

The suit was filed against the partner- 
ship firm through its partners M and R 
for a decree for value of goods supplied 
by the plaintiffs to the firm. In that suit 
R denied liability. M by a separate state- 
ment admitted that the goods were sup- 
plied but submitted that he was liable 
only for one-fifth of the amount 
claimed. The eVaim of plaintiffs was 
decreed in its entirety against M and R 
and the partnership firm. R alone ap- 
pealed to High Court denying liability' 
for the claim of plaintiffs in its entirety. 
M was impleaded as second respondent 

“(FrArNne of 1953, da 10-7-1965^ 

.•Mlahabad.) 
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In the appeal filed by R tliere was no 
possibility of a decree being passed which 
might impose a more onerous liability 
upon M. The trial court had passed a 
decree against R and M jointly and sever- 
ally. M was liable for the full amount 
of tlie claim of tlie plaintiffs. If die ap- 
peal filed by R succeeded, the Court may 
reduce the liability of M but there may 
conceivably be no order by the Cowt 
operating to the prejudice of M in the 
appeal. (Para 4) 

Even if it be assumed diat failure to 
serve notice of appeal upon M was wholly 
attributable, to the negligence of R, B 
could not be deprived of his right to pro- 
secute the appeal and to claim relief 
under Order 41, Rule 4 on that ground. 
The decree of the Trial Court proceeded 
on a ground common to M and R. In the 
appeal filed by R he was denying liabi- 
lit}^ for the claim of the plaintiffs in its 
entirety. This was essentially a case in 
which the Court’s jurisdiction under 
Order 41, Rule 4, Civil P. C. could be 
exercised. AIR 1964 SC 1305, Rel. on. 

(Para 5) 

Cases RefeiTcd; Chronological Paras 
(1964) AIR 1964 SC 1305 (V 51) = 

(1964) 4 SCR 647, Karam Singh 

V. Pratap Chand S’ 

Mr. C. B. Agarwala, Sr, Advocate (Mr. 
K. P. Gupta, Advocate, with him), for 
Appellant; Mr. B, C. Misra, Sr. Advocate 
(M/s. O. P. Gupta, Ram Prakasli Agarwa! 
and Sultan Singh, Advocates with him), 
for Respondent No, 1. 

The following Judgment of tlie Court 
was delivered by 

SHAH, J.; Firm Lalmandas Cliiiadam- 
malal — hereinafter called ‘the plaintiffs’ — ■ 
commenced an action against “Mohan 
Singh Ratan Lai, through its partners 
Mohan Singh and Ratan Lai”, in the 
Court of the Senior Civil Judge, 
Nainilal, for a decree for Rs. 12,8S3 and 
interest thereon for value of goods sup- 
plied. Ratan Lai denied liability for pay- 
ment of the amount claimed. Moban 
Singb by a separate written statement ad- 
mitted that goods were supplied by the 
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plaintiffs to the firm, but submitted that 
he was liable only for one-fifth of the 
amount claimed. The Trial Judge decreed 
the claim of the plaintiff in its entirety 
against “Mohan Singh and Ratan Lai and 
the firm known as Mohan Singh Ratan 
Lai”. 

2. Against the decree, Ratan Lai alone 
appealed to the High Court of Allahabad. 
Mohan Singh was impleaded as the second 
.respondent in the appeal. The notice of 
appeal sent to Mohan Singh was retum- 
■ed unserved and an application made by 
counsel for the appellant to serve Mohan 
Singh “in the ordinary course as \vell as 
by registered post” was not disposed of 
by the Court. On July 9, 1963 Ratan 
Lai applied that it was “detected that 
there had been no service of the notice 
of appeal upon Mohan Singh and it was 
■essential for the ends of justice that 
notice of appeal may be served upon 
Mohan Singh”. The Court by order dated 
July 10, 1963, rejected the application 

and proceeded to hear the appeal. The 
Court' was of the view that since there 
was a joint decree against Ratan Lai and 
Mohan Singh in a suit founded on a joint 
cause of action and the decree against 
Mohan Singh had become final, Ratan 
Lai could not claim to be heard on his 
appeal. The High Court observed: 

“If we hear him (Ratan Lai) the result 
may be that on the success of his appeal 
there will be two conflicting decisions 
betw'een the “same parties in the same 
suit based on the same cause of action. 
Furthermore, the appellant has not taken 
steps to serve the second respondent 
(Mohan Singh) and the appeal must be 
dismissed for want of prosecution. On 
both these grounds we dismiss this ap- 
peal.” 

Against the order passed by the High 
Court, this appeal has been preferred 
with special leave. 

3. In our view the judgment of the 
High Court cannot be sustained. The ap- 
peal could not be dismissed on the ground 
that Mohan Singh ' was not served with 
, the notice of appeal, nor could the ap- 
peal be dismissed on the groxmd that 
there was a possibility of two conflicting 
decrees. Order 41, Rule 4 of the Code 
■ of Civil Procedure provides: 

"Where there are more plaintiffs or 
more defendants than one in a suit, and 
the decree appealed from proceeds on any 
ground common to all the plaintiffs or to 
all the defendants, any one of the plain- 
■tiffs or of the defendants may appeal from 
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the whole decree, and diereupon the Ap- 
pellate Court may reverse or vary the 
decree in favour of all the plaintiffs or 
defendants, as the case may be.” 

The object of the rule is to enable one of 
the parties to a suit to obtain relief in ap- 
peal when the decree appealed from pro- 
ceeds on a ground common to him 
and others. The Court in such an 
appeal may reverse or vary the decree 
in favour of all the parties who 
are in the same interest as the appellant. 
There was some conflict of judici^ opin- 
ion in the High Courts on tlie question 
whether power under Order 41, Rule 4 of 
the Code of Civil Procedure rnay be exer- 
cised where all the parties against whom 
a decree is passed on a ground which is 
common to them are not impleaded in the 
appeal. The preponderance of authority 
in the High Courts was that even in the 
absence of a person against whom a decree 
has been passed on a ground common with 
the appellant the appeal was maintainable 
and appropriate relief may be granted. It 
is, however, unnecessary to examine those 
decisions for, in our judgment, tlie ques- 
tion has been considered by this Court in 
Karam Singh Sobti v. Shri Pratap Chand, 
(1964) 4 SCR 647 = (AIR 1964 SC 1305). 
In that case a landlord of certain pre- 
mises filed an action in ejectment against 
the tenant and the sub-tenant in respect 
of premises on the ground tliat the tenant 
had sub-let the premises without the 
landlord’s consent. The Trial Judge 
decreed the suit holding that the land- 
lord had not acquiesced in the sub-letting. 
The sub-tenant alone appealed to the Ad- 
ditional Senior Subordinate Judge who 
set aside the order of the Trial Court. 
It was urged before this Court that the 
appeal by the sub-tenant to the Subordi- 
nate Judge was incompetent, because the 
tenant against whom a decree in eject- 
ment was passed had not appealed. On 
certain questions which are not material 
for the purpose of this judgment, there 
was difference of opinion between Sarkar, 
J., on the one hand, and S. K. Das Act- 
ing C. J. and Hidayatullah J., on the 
other, but the Court unanimously held 
in that case that the appeal was main- 
tainable before the Subordinate Judge, 
even though the tenant had not appealed 
against the order of the Court of First 
Instance. Sarkar, J., observed at p. 663: 

“The suit had been filed both against 
the tenant and the sub-tenant, being res- 
pectively the Association and the appel- 
lant. One decree had been passed by 
the trial Judge against both. Ihe appel- 
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lant had his own right to appeal from 
tliat decree. That right could not be 
affected by the Association s decision not 
to file an appeal. There was one decree 
and, therefore, the appellant was entitled 
to have it set aside even though thereby 
the Association would also be freed from 
the decree. He could say that that decree 
was wiong and should be set aside as it 
was passed on tlie erroneous finding tliat 
the respondent had not acquiesced in the 
sub-letting by the Association to him. He 
could challenge tliat decree on any ground 
available. The lower appellate Court was 
therefore, quite competent in tlie appeal 
bv the appellant from tlie joint decree in 
ejectment against him and tlie Associa- 
tion, to give him whatever relief he was 
found entitled to,, even tliough the Asso- 
ciation had filed no appeal.” 

With that view S. K. Das, Acting C. J. 
and Hidayatullah, J., agreed: see p. 652. 
jit is true that in that case the tenant was 
jmade a party to the appeal before the 
Subordinate Judge. But the judgment of 
the Court proceeded upon a larger ground 
that the sub-tenant had a right to appeal 
against the decree passed against him 
and that right was not affected by the 
tenant’s decision not to file an appeal. 

4. Counsel for the plaintiffs contend- 
ed that the appeal filed by Ratan Lai if 
It be heard may possibly result in an 
order which may prejudicially affect 
Mohan Singh, and if Mohan Singh has 
no opportunity of being heard no decree 
may be passed against him, for to do so 
would be contrary to the fundamental 
rules of natural justice. But in the ap- 
peal filed by Ratan Lai there is no pos- 
sibility of a decree being passed which 
may impose a more onerous liability up- 
on ^'Iohan Singh. The Trial Court has 
passed a decree against Ratan Lai and 
Mohan Singh jointly and severally. Mohan 
Singh is liable for the full amount of the 
claim of the plaintiffs. If the appeal 
filed by Ratan Lai succeeds, tlie Court 
may reduce the liabiliri' of Mohan Singh, 
but there may conceivably be no order 
bv the Court operating to the prejudice 
of Mohan Singh in the appeal. 

5. It was also urged by counsel for 
the plaintiffs that Ratan Lai had been 
negligent in the High Court in prosecut- 
ing the appeal, and it would be putting 
a premium upon his negligence to allow 
him now to prosecute the appeal. It is 
not possible on the record, as it stands, 
to sav whether failure to scn'c notice of 
nppe.al upon Mohan Singh was wholly 
fitlrihuUnblc to the negligence of Ratan 


Lai. But even if it be assumed that he 
was negligent, on that ground he cannot 
be deprived of his legal right to prose- 
cute the appeal and to claim rehef under 
Order 41, Rule 4 of tlie Code of Civil 
Procedure, if the circumstances of the 
case warrant it. The decree of the Trial 
Court proceeded on a ground common to 
Mohan Singh and Ratan Lai. In tlie 
appeal filed by Ratan Lai he was denying 
liability for the claim of the plaintiffs in 
its entirety. This was essentially a case 
in wliich the Court’s jurisdiction under 
Order 41, Rule 4, Code of Civil Proce- 
dure could be exercised. 

6. The appeal is allowed and the 
decree passed by the High Court is set 
aside. The proceedings are being re- 
manded, the High Court will admit the 
appeal in ifs original number and hear 
and dispose it of according to law. There 
will be no order as to costs in this Court 
of this appeal. In view of the fact that 
tliere has been some neghgence on the 
part of Ratan Lai to prosecute the appeal 
in the High Court, we direct that 
he will pay the costs of tlie appeal in the 
High Court in any event. 

Appeal allowed- 

AIR 1970 SUPREME COURT 110 
(V 57 C 26) 

(From Madhya Pradesh)® 

J. C. SHAH AND G. K.' MITTER, JJ.. 

Ram Dayal, Appellant v. Brijraj Singh 
and others. Respondents. 

Civil Appeal No. 1526 of 1968, D/- 
30-4-1969. 

(A) Representation of the People Act 

(1951), Section 90 — Election petition — 
Amendment of — Application to amend 
seeking to introduce new ground for set- 
ting aside election filed after bar of limi- 
tation prescribed under Section 81 (1) — 
Amendment cannot be allowed. AIR 1957 
SC 444, Applied. (Para 2) 

(B) Representation of tlie People Act 
(1951), Section 2 (1) — ‘Sign’ — Meaning 
of — Person unable to wite his name — 
Should put his mark or thumb impression 
as prescribed by Rule 2 (2), Conduct of 
Election Rules, 1961. 

Wlicrc a person is unable to write his 
name, he may place his mark on the- 
inslrumcnt or other paper and the re- 
quirements of law arc complied with, pro- 
vided he puts the mark in the presence 

'(Elec. Petn. No. S9~l)Fl967, D/- 4-5- 

1968— M. P.) 
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of tlie RetumiBg Officer or the Presiding 
Officer or such other officer as may be 
specified in tirat behalf by tlie Election 
Commission and such officer on being 
satisfied as to his identity attests the 
mark as being the mark of that person. 

(Para 4) 

(C) Bepresentation of the People Act 
(1951), Sections 33 (1) and 36 — Require- 
ment of signature of candidate and pro- 
poser on nomination paper is mandatory 

— Nomination paper bearing thumb im- 
pression of proposer but not attested as 
required by law filed on last date for re- 
ceiving nomination paper — Defect is 
substantial w'ithin Section 36 (4) and can- 
not be remedied at the time of scrutiny 

— Nomination has to be rejected. 

The requirement under Section 33 (1) 
of the Act that the nomination shall be 
signed by the candidate and by the pro- 
poser is mandatory. Signing, whenever 
signature is necessary, must be in strict 
accordance with the requirements of the 
Act and where the signature cannot be 
written it must be authorised in the man- 
ner prescribed by the Rules. Attestation 
is not a mere technical or unsubstantial 
requirement within the meaning of Sec- 
tion 36 (4) of the Act and cannot be dis- 
pensed witli. The attestation and the 
satisfaction must exist at the stage of 
presentation and omission of such an 
essential feature may not be subsequently 
validated at ilie stage of scrutiny any 
more than the omission of a candidate 
to sign at all could have been. AIR 1954 
SC 510, Rel. on. Hence if the nomina- 
tion paper bearing the tliumb mark of 
the proposer is not attested as required 
by law when it was filed on the last date 
for nomination it has to be rejected at 
the time of scrutiny. (Para 4) 

(D) Bepresentation of the People Act 

(1951), Section 116-A — Election petition 
by voter — High Court refusing to set 
aside election of successful candidate but 
recording an order of disqualification 
against C on account of his cor- 
rupt practice — Appeal by voter 
against order of High Court refusing to 
set aside election impleading C as respon- 
dent — Held that in absence of appeal 
by C against order passed against him, 
scope of appeal could not be expanded 
by permitting C to plead that he had not 
committed any act amounting to conaipt 
practice. (Para 7) 

(E) Representation of the People Act 
(1951), Sections 77 (1) and 123 (6) — Cor- 
rupt practice — Return of expenses must 
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include only the expenditure incurred or- 
autliorised by candidate himself or hisr. 
election agent — Expense incurred by' 
any other agent witliout anything more- 
need not be included. 

Under Section 123 (6) of die Represen- 
tation of the People Act, 1951, the in- 
curring or authorizing of expenditure in. 
contravention of Section 77 is a corrupt, 
practice. Under Section 77 (1) only tlie- 
expenditure incurred or authorised by the 
candidate himself or by his election agent 
is required to be included in the account 
or return of election expenses and thus- 
expenses incurred by any odier agent or- 
person without anything more need not 
be included in the account or return, as- 
such incurring of expenditure would be- 
purely voluntar}'. (Para 18) 

Cases Referred: Chronological Paras- 
(1957) AIR 1957 SC 444 (V 44) = 

1957 SCR 370, Harish Chandra 
Bajpai v. Triloki Singh 2: 

(1954) AIR 1954 SC 510 (V 41) = 

1955-1 SCR 481, Rattan Anmol 
Singh v. Atma Ram 4- 

G. L. Sangh:, Sobhag Mai Jain and'. 
B. P. Maheshwari, Advocates, for Appel- 
lant; Mr. H. R. Gokliale, Senior Advocate,. 
(Mr. P. L. Dubey, Advocate, and M/s. 
Rameshwar Nath and Maliinder Narain,. 
Advocates of M/s. Rajinder Narain and 
Co., witli him), for Respondent (No. 1);. 
Mr. V. C. Parashar, Advocate, for Respon- 
dent (No. 4). 

The following Judgment of the Court- 
was delivered by 

SHAH, J,: At the general elections held 
in February 1967, Brijraj Singh (first res- 
pondent in this appeal) was declared 
elected to a seat in the Madhya Pradesh. 
Legislative Assembly from tlie Sabalgarh- 
Constituency defeating his rival candidate- 
Raja Pancham Singh by 1706 votes. The- 
appellant Ram Dayal who is a voter in 
the constituency moved an election peti- 
tion in the High Court of Madhya Pradesh 
for an order setting aside the election on. 
two grounds-. 

(1) tliat the nomination paper of one- 
Dhani Ram was illegally rejected by tlie- 
Retuming Officer; and 

(2) that Brijraj Singh and his agents- 
committed several corrupt practices in- 
relation to tlie election. 

A tliird ground that Dataram (third res- 
pondent in tins appeal) when his nomina- 
tion was accepted was below the age of 
25 and was on that account incompetent 
to stand for election, was sought to be- 
set up by an application for amendment- 
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of the election petition. The application 
was , disallowed Ijy the High Court.. The 
High Court held that an appHcation for 
amendment which sought to set up a new 
ground made after die expiry of the 
period prescribed for filing an election 
petition cannot be entertained. On a 
consideration of the evidence the High 
Court rejected the other grounds, and dis- 
missed the petition. The appellant has 
appealed to this Court. 

2. An election petition has, imder Sec- 
tion 81 (1) of the Representation of the 
People Act, 1951, to be filed within 45 
days of the date of the publication of the 
result of the election. An application for 
setting aside the election, tiiat Dataram 
was below the age of 25 and on that 
account the election was liable to be set 
aside under Section 100 (1) (d) (i) of the 
Act made on August 15, 1967, would 
plainly have been barred, and by amend- 
ment the ground could not be permitted 
to be added. This Court in Harish 
Chandra Bajpai v. Triloki Singh, 1957 
SCR 370 = (AIR 1957 SC 444) held that 
the Election Tribunal has power to allow 
an amendment in respect of particulars 
of illegal and corrupt practices, or to per- 
mit new instances to be included, pro- 
vided the grounds or charges are speci- 
fically stated in the petition, but its power 
to permit amendment of a petition under 
Order VI, Rule 17 of the Code of Civil 
Procedure will not be exercised so as to 
allow new grounds or charges to be 
raised or tlie character of the petition to 
be so altered as to make it in substance 
a new petition, if a fresh petition on those 
allegations would on the date of the pro- 
posed amendment be barred. By the 
amendment a new ground for setting 
aside the election was sought to be intro- 
' duced and the High Court was right in 
rejecting the application for amendment. 

8. The plea that the rejection of the 
nomination paper of Dhani Ram by the 
Returning OfBcer was illegal has no sub- 
stance. On January 19, 1967 Dhani Ram 
delivered to the Returning Officer two 
nomination papers signed by him. Each 
nomination paper bore a thumb impres- 
sion of one Gokla as the proposer. But 
the thumb impressions were not authen- 
ticated or attested in the presence of the 
Returning officer or any other officer spe- 
cified in the Rules. The Returning Officer 
rejected the nomination papers. 

4. Section 33 (1) of the Representation 
>of tlie People Act, 1951, requires that each 
•candidate shall deliver to the returning 


officer a nomination paper completed in 
the prescribed form and signed by the 
candidate’ and by an elector of the con- 
stituency as proposer. The expression 
“sign” is defined in Section 2 (i) of the 
Act as amended by Act 27 of 1956 as 
meaning “in relation to a person who is 
unable to write his name authenticate in 
such manner as may be prescribed”. 
Rule 2 (2) of the Conduct of Election 
Rules, 1961 provides: 

“For the purposes of the Act or tliese 
rules, a person who is unable to write his 
name shall, unless otherwise expressly 
provided in these rules, be deemed to 
have signed an instrument or odier paper 

(a) he has placed a mark on such in- 
strument or other paper in the presence of 
the Returning officer or the Presiding 
officer or such other officer as may be 
specified in tliis behalf by the Election 
Commission. 

(b) such officer on being satisfied as to 
his identity has attested the mark as be- 
ing the mark of that person.” 

Wliere a person is unable to write his 
name, he may place his mark bn the in- 
strument or other paper and the require- 
ments of law are complied with, prowded 
he puts the mark in the presence of the 
Returning officer or the Presiding officer 
or such other officer as may be specified 
in that behalf by the Elecfa’on Commission 
and such officer on being satisfied as to 
his identity attests the mark as be- 
ing the mark of that person. Golda 
was illiterate. He impressed his tliumb 
mark on the nomination paper; but 
it was not placed in the presence of 
any of the .designated officers, nor was 
there any authentication or attestation of 
the thumb-mark. The requirement under 
Section 33 (1) of the Act that the nomina- 
tion shall be signed by the candidate 
and by the proposer is mandatory. Sign- 
ing, whenever signature is necessary, must 
be in strict accordance with the require- 
ments of the Act and where the signature 
cannot be written it must be authorised 
in the manner prescribed by the Rules. 
Attestation is not a mere technical or 
unsubstantial requirement within tlie 
meaning of Section 36 (4) of the Act and 
cannot be dispensed with. The attesta- 
tion and the satisfaction must c.xist at the 
stage of presentation and omission of 
such an essential feahire may not be sub- 
sequently validated at the stage of seru- 
tiny any more than the omission of a 
candidate to sign at all could liave been: 
Rattan Anmol Singh v. Alma Ram, 1955-* 
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1 SCR 481= (AIR 1954 SC 510). ' The 
nomination papers of Dhani Ram were 
filed on the last day fixed for receiving 
the nomination papers. Not being attested 
as required by law on the date of filing, 
the defect could not be rectified at the 
time of scrutiny. Evidence of witnesses 
for the appellant who deposed that at the 
date of scrutiny, GoMa was present out- 
side &e office of the Returning Officer 
and that Dhani Ram brought to the 
notice of the Returning Officer that Gokla 
was present and that his signature may 
be attested, and that the Returning officer 
declined , to accede to the request need 
not be considered. The Returning officer 
could not allow Dhani Ram or his pro- 
poser to rectify the defect in the nomina- 
tion papers after the last date of nomi- 
nation. 

5. Several corrupt practices were set 
up in the petition. The corrupt practices 
relied upon by the appellant in this may 
be broadly classified under three heads; 

(1) that on January 19, 1967, Brijraj 
Singh paid'Rs. 250 to Sone Ram respon- 
dent No. 5 at Morena and successfully 
persuaded him not to file his noihination 
paper. 

(2) that Brijraj Singh and his agents 
toured the constituency in a jeep fitted 
with a microphone and visited many vilr 
lages and delivered speeches reflecting 
upon the character and conduct of Raja 
Pancham Singh a candidate sponsored by 
the Congress Party. One Chhoteylal res- 
pondent No. 4 was made to contest the 
election by Brijraj Singh to "divide the 
votes of Raja Pancham Singh” and that 
Chhotey Lai who sixpported the candi- 
dature of Brijraj Singh made statements 
between January 20, 1967 and February 
19, 1967 and distributed leaflets contain- 
ing statements of fact relating to the 
personal character and conduct of Raja 
Pancham Singh which were false to the 
knowledge of Chhotey Lai or who did 
not beheve them to be true, and that the 
leaflets were issued and circulated with 
the consent of Brijraj Singh, and 

(3) that the Maharaja Scindia of Gwa- 
Kor accompanied by Brijraj Singh visited 
several villages in a helicopter and ad- 
dressed election meetings in support of 
the candidature of Brijraj Singh and the 
Maharaja acted as his agent and incru- 
ted espenditure for carrying on election 
propaganda; if the expenditure incurred 
for the purpose of obtaining the use of 
the helicopter and a fleet of motor cars 
used by mm were taken into account, 
1970 S. C./8 n G— 5 
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such, expenses being incurred or autho- 
rised- .by Brijraj Singh wduld considerably 
exceed the limit prescribed by the sta- 
tute. 

6. In the view of the High Court 
Chhotey Lai did commit a corrupt practice 
in that he distributed on January 29, 1967 
at Kelaras village leaflets containing state- 
ments of fact relating to the personal 
conduct of Raja Pancham Singh, but it 
was not proved that Chhotey Lai con- 
tested the election at the instance of Brij- 
raj Singh "to divide the. votes of Raja 
Pancham Singh” or that he was the agent 
at any time of Brijraj Singh, nor was it 
proved that Chhotey Lai supported the 
candidature of Brijraj Sin^ or that any 
pamphlet of the nature circulated by 
Chhotey Lai was issued or circulated by 
Brijraj Singh. In that view the High 
Court held that the election of Brijraj 
Singh was not materially affected by the 
canchdature of Chhotey Lai. The High 
Court rejected the contention of the ap- 
pellant that Brijraj Smgh committed other 
corrupt practices alleged. The High 
Court accordingly passed an order de- 
claring that the appellant had failed to 
establ^h that Brijraj Singh had commit- 
ted any corrupt practice with which he 
was charged. The High Court dismissed 
the election petition filed by the appel- 
lant with costs, but declared that the 4th 
respondent Chhotey Lai was guilty of the 
corrupt practice within the meaning of 
Sec. 123 (4) of the Act and was on that 
account disqualified for a period of six 
years from tire date of the order under 
Section 8A of the Act. Against that order 
this appeal has been preferred by the 
appellant. 

7. Chhotey Lai has not appealed 
against the order recorded against him. 
He is impleaded as a party-respondent 
and he has appeared before this Court 
through counsel. At the hearing coxmsel 
appearing for Chhotey Lai urged that the 
finding of the High Court that Chhotey Lai 
was guilty of the coirupt practice charged 
against him is contrary to evidence. But in 
the absence of an appeal filed by Chhotey 
Lai the grotmd cannot be permitted to be 
agitated by him. The appeal was filed 
by the appellant challenging the order 
of the High Court refusing to set aside 
the election of Brijraj Singh on the three 
grounds set out hereinbefore. The scope 
of the appeal caimot be expanded by per- 
mitting Chhotey Lai who could have, but 
has not chosen to appeal, to plead that 
he has not committed any acts amounting 
to a corrupt practice. 
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8. The case that Brijraj Singh gave 
Rs. 250/- to Son^ Ram and induced him to 
withdraw his candidature is unreliable. 
One Shanker Lai deposed that on Jan. 19, 
1967, he set Brijraj Singh and Sone Ram 
in the compoimd of the ofiSce of the 
Collector, Morena, and the former induced 
Sone Ram not to contest the election and 
offered to pay a bribe of Rs. 250/-, and 
paid Rs. 250/- to Sone Ram. According 
to the witness there were several persons 
present at the time when the bribe was 
offered and paid, but none of those per- 
sons was called as a witness on behalf of 
the appellant. One Tikaram who was 
alleged to be present -was examined on 
behalf of Brijraj Singh and he denied that 
any such offer was made or bribe paid. 
Sone Ram also denied that he had receiv- 
ed any bribe from Brijraj Singh. He 
stated that he had borrowed Rs. 200/- 
from his maternal imcle to deposit the 
amount for his candidature but since his 
maternal uncle declined to incur any 
further expenditure and dissuaded him 
from contesting the election he had to 
abandon his candidature. In the opinion 
of the Trial Judge the witness Shankarlal 
was an untruthful witness and we see no 
reason to disagree with that view. 

9. We may now turn to the plea that 

Brijraj Singh made false allegations 
against the personal conduct and 
character of Raja Pancham Singh orally 
and by circulating pamphlets, on which a 
great deal of argument was advanced 
before us. It was the case of the appel- 
lant that Brijraj Singh and his two workers 
Laxmichand and Shankarlal visited several 
villages betwen February 2, 1967 and 
February 26, 1967, in connection with the 
election campaign and made false state- 
ments against the character and conduct 
of Pancham Singh in tlie meetings held 
in those villages, and “in, door to door 
canvassing in” tliose villages. Those 

allegations are denied by Brijraj Singh 
and by Laxmichand and Shankarlal. The 
case of the appellant was that these 
allegations were made in the course of the 
election propaganda in ten villages, but 
evidence was led in respect of statements 
made in six villages. It is said that Brijraj 
Singh and his supporters visited the 
village Narhela and held a meeting in ' 
that village. One Dhaniram stated that 

> meeting was held at the village Narhela 
Lit the witness did not say Siat either 
Brijraj Singh or his workers made any 
allegations against the personal character 
of Pancham Singh. According to this 
vatness Brijraj Singh merely requested tlie 


persons assembled there in the meeting 
to vote for him. Witness Ghansu stated 
that a meeting was held at the village 
Narhela and the same was addressed by 
Brijaraj Singh and Laxmichand and that 
ihese two persons stated that Pancham 
Singh was associating with dacoits” and 
had misappropriated money belonging 
to a- school and had got the school closed 
and that whenever any member of the 
legislative assembly sought to visit him “he 
set his dogs” at hiin. In the election peti- 
tion there was no reference to any meet- 
mg held at Narhela or of any offending 
statements made at any such meeting. It 
was stated in paragraph III (a) of the elec- 
tion petition, in setting out the details of 
the corrupt practices, that the first respon- 
dent accompanied by Laxmichand and 
Shankarlal toured in a jeep fitted with a 
microphone and visited the village 
Narhela on February 2, 1967 and canvassed 
votes going from door to door. The wit- 
ness Ghansu did not belong to Narhela, 
and no witness from village Narhela was 
examined. Laxmichand, Shankarlal and 
Brijraj Singh denied that any statement 
against the personal conduct and charac- 
ter of Pancham Singh was made by them 
at Narhela either in any meeting or in 
“door to door canvassing”. Phoolsingh — 
die only witness examined on behalf of 
the appellant — did not support his case 
that Brijraj Singh had made any state- 
ments derogatory of Pancham Singh at 
Budhreta. About the village Khirla, wit- 
ness Kesharsingh stated that Brijraj Singh 
and Laxmichand had held meetings and 
had made statements against the personal 
conduct and character of Pancham Singh. 
But the witness did not belong to the 
village Khirla: he is a resident of Pahad- 
garh village which is at a distance of fifteen 
miles from Khirla. No witness from Kliirla 
was examined. Witness Dataram said 
that at a meeting held at Sujarma, Birjraj 
Singh and his agents made "statements 
derogatory of Pancham Singh.” But the 
testimony of the \vitness who is said to be 
constantly under ‘Tolice surveillance” is 
unreliable. About the meeting held at 
village Kolaras the appellant examined 
three witnesses — Narayan, Kanhaiyalal 
and Stirdarsingh. The first hvo witnesses 
said nothing about any statement made 
about tlie personal character of Raja 
Pancham Singh at the meeh'ng. Sardar- 
singh supported the case of the appellant, 
but the testimony of the watness was in- 
consistent with the case of the appellant. 
About the meeting held at village KulouU 
the appellant examined wtness Badri who 
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stated that both Brijaraj Singh and Laxmi- 
chand had made statements derogatory 
of Pancham Singh. His explanation about 
his presence at the village Kulouli was 
apparently untrue and his testimony was 
otherwise unreliable. 

10. The learned Judge summarised the 
evidence of the witnesses on behalf 
of the appellant and . concluded that 
the appellant had “miserably failed” 
to establish that Brijraj Singh and 
his agents Laxmichand and Shankar- 
lal had made any statements dero- 
gatory to the personal character of 
Pancham Singh. In the view of the 
learned Judge it was not proved that 
Brijraj Singh and his two agents had 
made statements that Pancham Singh was 
an associate of dacoits, nor was the stat^ 
ment that Pancham Singh had misappro- 
priated the funds of the school proved. 
The learned Judge also held that the 
statement alleged to have been made by 
Brijraj Singh and his agents that Pancham 
Singh was responsible for getting the 
school at Pahadgarh closed and that “he 
lets loose ferocious dogs towards the per- 
sons who go to see him” were trivial and 
did not involve any moral turpitude, and 
even assuming that those statements were 
made, no corrupt practice could be said 
to have been committed on tliat accoimt 
rmder Section 123 (4) of the Act. 

11. The learned Trial Judge foimd 
that Chhotey Lal committed a corrupt 
practice by distributing pamphlets casting 
reflections upon the personal character or 
Pancham Singh. But in the view of tire 
learned Trial Judge there was no reliable 
evidence to prove that Chhoety Lal acted 
on behalf of Brijaraj Singh or that the 
latter defrayed the expenses of the 
Pamphlet or that the agents of Brijraj 
Singh distributed the offending pamphlets. 
The learned Judge has carefully con- 
sidered the evidence and no serious 
argument has been advanced before us on 
&at part of the case which may justify us 
in taking a different view. Not a word was 
said that the expenses incurred by Chhotey 
Lal for getting the pamphlets printed 
were reimbursed nor was the evidence of 
the witnesses Sanwaldas Gupta, Kalyan- 
singh Tyagi examined on behdf of the 
appellant that Brijraj Singh and his agents 
circulated the pamphlets true. The learn- 
ed Judge observed that the story that out 
of the 2500 copies of the pamphlets 
printed, 2000 copies of the pamphlets had 
been handed over by Glihotey Lal to 
Brijarj Singh on the night of Jan. 19, 1967 


was “a clumsy and crude invention of 
those two witnesses”, and ‘hvas utterly 
false and unreliable”. Ater considering 
the various improbabilities and the dis- 
crepancies relating to the testimony of 
the witnesses, Sanwaldas Gupta and 
Kalyansingh Tyagi, the learned Judge 
observed that those witnesses “invented 
lies” and did “their best to introduce 
clumsy and crude improvements at the 
stage of evidence” ^vith the “object of 
bolstering up” the appellant’s case and 
throu^ him that of Raja Pancham Singh. 
In his view the story that the pamphlet 
Annexure ‘A’ was issued or circulated 
with the consent of Brijraj Singh was 
false. The learned Judge also found on a 
consideration of the evidence that at no 
stage did Chhotey Lal support the candi- 
dature of Brijraj Singh and that it was 
not proved that the pamphlet Annexure 
‘A’ was ever issued or circulated with the 
consent of Brijraj Singh. In his view 
Brijraj Singh had no connection with the 
printing and publication of the pamphlet 
and oh that account the plea of corrupt 
practice set out and founded on the cir- 
culation of the pamphlet was not proved. 
We see no reason to disagree with the 
view expressed by the learned Judge. 

12. It was then urged that the 
Maharaja Scindia of Gwahor incurred 
considerable expenditure as agent of 
Brijraj Singh in canvassing votes and the 
expenditure so incurred was liable to be 
included in the election expenses of 
Brijraj Singh. It was claimed that the 
Maharaja and the Rajmata of Gwalior as 
agents of Brijraj Singh took a leading 
part in canvassing votes in different 
villages and in doing so used a helicopter 
and a fleet of motor cars and spent large 
sums of money which were not disclosed 
in the account of election expenses filed 
by the first respondent Brijraj Singh. 

13. Brijraj Singh had contested the 
election as an independent candidate. 
But the appellant says that the Maharaja 
and the Rajmata of Gwalior addressed 
election meetings and in those meetings 
they declared that Brijraj Singh was 
sponsored as a candidate by them, and 
that the voters should support Brijraj 
Singh. Brijraj Singh in his evidence stated 
that the Maharaja had the “Central Elec- 
tion office of Maharaja Gwalior” repre- 
senting the alliance of various political 
parties and individuals opposed to the 
Congress candidate and in propagat- 
ing its views and policy during the 
election this organisation also supported 
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the candidates who opposed Pahcham 
Singh, 

14. There was no reliable evidence 
that the candidature of Brijraj Singh was 
sponsored by the Maharaja and the Raj- 
mata of Gwalior. The opinion expressed 
by the witness Dataram cannot do duty 
for evidence in support of the case of the 
appellant. Sanwaldas Gupta and Kalyan- 
singh Tyagi stated that they had request- 
ed the M^araja to adopt Chhotey Lai as 
his candidate for election, but they were 
told by the Maharaja that he had already 
decided to set up Brijraj Singh as his can- 
didate and that they also should actively 
support him. The evidence of these wit- 
nesses was foimd to be unreliable by the 
High Court. In our judgment the High 
Court has rightly rejected their testimony. 

It was said that in certain villages 
speeches were made by Birjraj Singh that 
he was set up as a candidate by the Raj- 
mata of Gwalior, But there is no reliable 
evidence in support of that case. 

15. Reliance was strongly placed upon 
visits made by the Rajmata of Gwalior 
at village Kelaras and Sabalgarh on 
February 4 or February 5, 1967, with a 
fleet of motor cars and about the speeches 
delivered in those villages declaring that 
Brijraj Singh was set up by her and that 
die voters should vote for him and 
strengthen her hands. It is also said that 
the Maharaja visited Kelaras, Pahadgarh, 
Sujarma, Budhreta, Kulhouli, Sabalgarh, 
Jhundpura and Narhela on February 11 
or 12, 1967 in a helicopter and addressed 
meetings in those villages and in his 
speeches declared that Brijraj Singh w^ 
sponsored as a candidate by him and his 
mother and the voters should vote for 
him, 

16. A large number of witnesses 
Keshrisingh, Nara/an, Sardarsingh, Dha- 
niram, PhoolsingU, Kanhaiyalal, Mata 
Prasad, Dwarka .Ptasad, Sanwaldas Gupta, 
Kalyansingh besides the appellant, 

were examinee^ in support of tlaat case. 
Brijraj Singh ac^tted that on February 
4 or 5, 1967, th\ Rajmata had visited the 
villages Kelaras ^^d Sabalgarh and had 
addressed tneetina in those villages. But 
he denied that she declared in ' these 
meetings that B^’^as'sec up as a candi- 
date by her. HeL^^^tther stated that the 
Maharaja had visiteSi on February 11 or 
Lj, Februaiy 1967, villages, Kelaras, 
'ahadgarh, Budhreta, \ Jhundpura and 
Sabalgarh in a helicopter and addressed 
meetings in those villages. But in none 
of' those meetings did he declare that 
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Brijraj Singh was a candidate set up by 
the Maharaja, The tvitnesses examined 
on behalf of the appellant were, in view 
of their general tenor, -found unreliable. 
The learned Judge therefore stated 
conclusion tliat on February 4 or 5, 1967, 
tiie Rajmata of Gwalior visited two 
villages, Kelaras and Sabalgarh and 
addressed meetings there; and her son 
the Maharaja visited five villages, namely 
Kelaras, Pahadgarh, Budhreta, Jhundpura 
and Sabalgarh in a helicopter on or about 
February 11 or 12, 1967 and addressed 
meetings there, but there was no reliable 
evidence to prove that Brijraj Singh was 
sponsored as a candidate by the Rajmata 
or the Maharaja of Gwalior. In the view 
of the learned Judge the testimony of the 
witnesses on behalf of the appellant was 
“so thoroughly unreliable that no reliance 
could be placed upon it,” He concluded 
after considering ttie evidence of Budha- 
ram, that Brijraj Singh was an indepen- 
dent candidate and contested the election 
as an independent candidate, and even 
though meetings were addressed by tlie 
Maharaja and his motiier — the Rajmata 
— they did not say that Brijraj Singh was 
set up as “their candidate,” We have 
carefully gone through ihe evidence of 
the ■witnesses and heard the , arguments 
advanced at the Bar and see no reason to 
disagree with the ■view taken by the learn- 
ed Judge. 

17. The evidence of the witnesses 
that Brijraj Singh travelled -with the 
Maharaja of Gwalior in his helicopter and 
•visited several -villages for his election 
campaign was also unreliable and was, in 
our judgment, rightly disbelieved. The 
evidence shows that when the Maharaja 
■visited the -village Kelaras the only occu- 
pants in the helicopter were the Maha- 
raja and the pilot and tliat Brijraj Singh 
was not in -the helicopter when the 
Maharaja -visited Kelaras. Similarly about 
the -village Jhundpura there is evidence 
that Brijraj Singh was not with tlie 
Maharaja in the helicopter. About tlie 
■village Budhreta the witness Phool Singh 
deposed that Brijraj Singh was in the heli- 
copter travelling -with me Mah.araja. But 
from the cross-examination of the witness 
it appears that his testimony was “worth- 
less”, The testimony of Phool Singh was 
inconsistent -with the testimony or Ram- 
charanlal — Sarpanch of the village. 
Similarly about the -visit to Sabalgarh 
■village two of the witnesses examined 
were Budhram and Sanwaldas Gupta. 
Budhram said nothing about Brijraj Singh 
accompanying the Maharaja in tlie heli- 
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copter. Sanwaldas Gupta supported the 
case of the appellant, but having regard 
to his interest in the appellant and the 
general unreliability of his testimony, he 
could not be believed. About the village 
Pahadgarh, according to Mata Prasad 
examined on behalf of the appellant 
Brijraj Singh was in the helicopter and 
the witness claimed that he had taken 
photographs of Brijraj Singh while he 
was m the helicopter. We have seen 
&e original photographs Exts. P — llA, 
P-^llB, P— 12A, P— 12B, P— ISA and 
P — 14A which are in respect of the 
journeys by the helicopter, the helicopter 
getting ready for take off, of the meetings 
addressed by the Maharaja and of the 
occupants in the helicopter. Some of the 
photographs are . so hazy and indistinct 
that it is impossible to identify any one 
in the group. For instance the photograph 
Ext. P — ISA in which it is claimed that 
Brijraj Singh was in the helicopter shows 
merely a smudge and it is impossible to 
say that any one was sitting in the heli- 
copter. In the view of the learned Judge 
the witness Mata Prasad and Dwarka 
Prasad, had been tutored to give false 
testimony that Brijraj Singh had ac- 
companied the Maharaja at the time 
when the helicopter landed and also 
when it took off and on the consideration 
of the evidence it was established that 
Brijraj Singh was not with the Maharaja 
of Gwahor either at the time when the 
hehcopter landed at the five villages — 
Kelaras, Jhimdpura, Budhreta, Sabalgarh 
and Pahadgarh or when the helicopter 
took off. The learned Trial Judge dis- 
believed the witness Mata Prasad. We 
have scrutinised the evidence of Mata 
Prasad and have seen the original photo- 
graphs and have no doubt that the learn- 
ed Judge was right in holding that the 
testimony of the witness Mata Prasad 
was unreliable. 

18, In the absence of any coimection 
between the canvassing activities carried 
on by the Maharaja and the Rajmata with 
the candidature or Brijraj Singh, it is im- 
possible* to hold that any expenditure was 
incurred for Brijraj Singh which was liable 
to be included in the election expenses of 
the first respondent. Under Section 123 
(6) of the Representation of the People 
Act, 1951, the incurring or authorizing of 
expenditure in contravention of S. 77 is 
a corrupt practice and Section 77 pro- 
vides, insofar as it is material: 

“(1) Every candidate at an .election 
shall, either by himself or by his election 
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agent, keep a separate and correct account 
ot all expenditure in coimection with the 
election incurred or authorised by him or 
by his election agent between the date of 
publication of the notification calling the 
election and the date of declaration of 
the result thereof, both dates inclusive. 

( 2 ) «*»*«« * 

(3) The total of the said expenditure 
shah, not exceed such amomat as may be 
prescribed.” 

Unless it is established that the expendi- 
ture was incurred in connection with the 
election by the candidate or by his elec- 
tion agent or was authorised by him it is 
not liable to be included xmder Section 77, 
of the Representati-ou of the People Act! 
We agree with the High Court that under 
Section 77 (1) only the expenditure 
incurred or authorised by the candidate 
himself or by his election agent is requir- 
ed to be included in' the accoimt or 
return of election expenses and thus ex- 
penses incurred by any other agent or 
person without anything more need not 
be included in the accoimt or return, as 
such incurring of expenditure would be 
purely voluntary. Assuming that expen- 
diture was incurred by the Maharaja and 
the Rajmata for the purpose of canvass- 
ing votes against Raja Pancham Singh, in 
the absence of any evidence to show Aat 
the Maharaja and the Rajmata of 
Gwahor acted as election agents of Brijraj 
Singh or the expenditure was autliorised 
by Brijraj Singh it was not hable to be 
included in the account of the election 
expenses. 

19. We agree with the High Couit 
that there is no evidence on the record to 
prove that Brijraj Singh actually spent 
any money on the hehcopter used by the 
Maharaja in visiting the five villages and 
the two cars used by the Rajmata in wsit- 
ing the two villages. There is no evi- 
dence on the record direct or circum- 
stantial to prove that Brijraj Singh had 
authorised the Maharaja and his mother 
to incur the expenditure on the hehcopter 
and the two cars. It is not necessary 
then to consider whether the expenditure 
incurred by the Maharaja and the Raj- 
mata of Gwahor in respect of the heli- 
copter and the motor cars can be said to 
be expenditure incurred by a pohtical 
party for carrying on propaganda to pro- 
mote their views and their party interest 
and their pohcies and to educate the 
electoral constituency, and on that 
account is not hable to be included in the 
election expenses of the candidate. 
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20. Having carefully considered the 
evidence and having heard the arguments 
advanced at the Bar at considerable 
length, we are of the view that the appel- 
lant has failed to establish that Brijraj 
Singh was set up as a candidate by the 
Maharaja or the Rajmata of Gwalior as 
their nominee or that the Maharaja and 
the Rajmata had incurred any expendi- 
ture as an agent of Brijraj Singh or the 
expenditure incurred by die Maharaja 
and the Rajmata of Gwmior was autho- 
rised by Brijraj Singh and was liable to 
be included in his account of election 
expenses under Section 77 of the Repre- 
sentation of the People Act, 1951. 

21. The appeal fails and is dismissed 
■with costs in favour of the first respon- 
dent. The order of costs in favour of the 
4th respondent passed by the High Court 
is set aside. 

Appeal dismissed. 
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Collector of Customs, Calcutta and 
others. Appellants v. M/s. Soorajmull 
Nagarmull and another. Respondents. 

Civil Appeals Nos. 429 and 430 of 1966, 
D/-28-3-1969. 

Civil P. C. (1908), O. 21, R. 2 — Scope 
Suit by firm for refund of excess 
custom duty recovered by Colleetor of 
customs — Decree passed against Union 
of India — Decretal amount paid to 
Income-tax Autliorities by Collector in 
response to notice under Section 46 (5A), 
Income-tax Act (1922) — Refusal of 
adjustment of decrees, held, illegal — No 
distinction between voluntary and non- 
voluntary but legally valid payment out 
of Court — Appeals Nos. 199 and 200 
of 1962, D/- 22-1-1964 (Cal), Reversed. 
Observations in AIR 1937 Cal 211 and AIR 
1935 AU 513, Not approved. 

Order 21 Rule 2 merely contemplates 
payment out of Court and says nothing 
about voluntary payment. If, therefore 
a garnishee payment or one made under 
Section 46 (5 A) Income Tax Act (1922) 
has been legally made out of Court in full 

"(Appeals Nos. 199 and 200 of 1962, D/- 
22-1-1964 (Cal) ). 

KM/KM/B811/69/C^VM/D 
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and final discharge of the liability under 
a decree, the judgment debtor can move 
the Court for getting the adjustment or 
payment certified imder Order 21, Rule 2. 
(1968) 9 Suth WR 462, Dist; AIR 1938 
All 141, Explained. (Paras 9 and 11) 

There is no reason to make any distinc- 
tion between voluntary payment out of 
Com± and payment out of Court which 
law regards valid. Observations in AIR 
1937 Cal 211 and AIR 1935 All 513, Not 
approved. (Para 10) 

Where in the suit filed against the 
Collector of Customs, the Assistant 
Collector of Customs for Appraisement 
and the Union of India, decrees were 
passed against the Union of India for 
refund of excess duty charged in excess 
from the plaintiff-firm and since the firm 
had not paid certain sum due as tax the 
Income-tax Officer issued a notice under 
Section 46 (5A), Income-tax Act calling 
upon the Collector of Customs to pay the 
amount to him stating that his receipt 
would constitute a good and sufficient 
discharge of the liability for refund to 
the firm. 

Held, that the payment made by the 
Collector of Customs was required to be 
certified rmder Order 21 Rule 2: Appeals 
Nos. 199 and 200 of 1962^ D/- 22-1-1964 
(Cal), Reversed. (Para 11) 

The plea that the decrees were not 
passed against tlie Collector of Customs 
but against the Union of India and that 
payment by the Collector of Customs was 
not a payment by tlie judgment-debtor 
was highly technical. The amount was 
recovered by the Collector of Customs 
from the firm and was being held by the 
Union of India through the Collector of 
Customs. The Collector of Customs paid 
tlie money Pot on behalf of himself but 
on behalf of the Union of India and it 
must be treated as a proper payment of 
the amount to the firm. (Para 6) 

The Union of India operates tlirough 
different Departments and a notice to the 
Collector of Customs in tlie circumstances 
was a proper notice to issue because if 
was the Collector of Customs who had 
in the first instance recovered tin’s money 
and held it from tlie firm. 

(Para 6) 

Held further that the notice could not 
be considered defective on the ground 
that it showed that tlie money was lying 
\wlh the Collector of Customs whereas it 
was, in fact, lying with the Union of India 
and that it was not money held by the 
Collector of Customs on behalf of the 
firm. The Collector of Customs had re- 
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covered the amount in question and imder 
die decrees of the court the Union of 
India was liable to refund it to the firm. 
The ammmt wliich was with die Collector 
of Customs could be asked to be deposit- 
ed with the Income Tax Authorities under 
Section 46 (5A), Income-tax Act. 

(Paras 7, 8) 

The Super Tax is also a land of income 
tax and therefore the notice could not be 
considered defective also on the ground 
that it asked for payment towards 
Income-tax and towards penalty, while 
the receipts which were granted to the 
firm, stated that the amount was for 
Super-tax. 1933-1 ITR 1 (CA), Rel. on. 

(Para 9) 


Cases Referred; Chronological Paras 
(1938) AIR 1938' All 141 (V 25)= 

ILR (1938) All 294, Thomas 
Skiimer v. Ram Rachpal 9, 10 

(1937) AIR 1937 Cal 211 (V 24)= 

ILR (1937) 1 Cal 781, Mahiganj 
Loan Office Ltd. v. Beharilal 
Chaki 9, 10 

(1935) AIR 1935 AU 513 (V 22)= 

1935 All LJ 543, A. P. Bagchi v. 

Mrs. F. Morgan 9, 10 

(1933) 1933-1 ITR 1 (CA), In 

VP IR ppViH* Q 

(1868) 9 Suth WR 462 , Bidlioo 
Beebee v. Keshub Chunder 
Baboo 9, 10 

Mr. B. Sen, Senior Advocate, (Mr. S. P. 


Nayar, Advocate, with him), for Appel- 
lants (In both the appeals); M/s. A. N. 
Sinha and D. N. Gupta, Advocates, for 
Respondent No. 1. (In both the Appeals). 

The following Judgment of the Court 
was delivered by 

HIDAYATULLAH, C. J.; This is an ap- 
peal against the judgment and decree of 
the High Court of Calcutta refusing to 
enter satisfaction of two decrees under 
Order 21, Rule 2 of the Code of Civil 
Procedure obtained by the respondents 
against the Union of India in the follow- 
ing circumstances. 

2. The respondents M/s. SoorajmuU 
NagarmuU' imported spindle oil from 
Philadelphia. The firm was required to 
pay Customs Duty imder Item 27 (3) of 
the First Schedule to the Tariff Act, 1934 
at 27 per cent ad valorem. The firm filed 
two suits asking for refund of excess 
duty claiming that the oil was dutiable 
only under Item 27 (8) at-/2/6 per im- 
perial gallon. The suits were filed against 
die Collector of Customs, the Assistant 
Collector of Customs for Appraisement 
and the Union of India. The suits were 


successful and decrees were passed 
against the Union of India for refund of 
the amount charged in excess. In one 
suit- die decree was for payment of 
Rs. 43,723 with interest at 6 per cent per 
annum from 1st day of April, 1952 until 
realisation. In the second suit the decree 
was for Rs. 75,925 with similar interest. 

3. Since the firm had not paid a sum 
of Rs. 18,08,667.72 as tax the Income-tax 
Officer, Circle II, Calcutta issued a notice 
under Section 46 (5 A) of the Indian In- 
come-tax Act, 1922 calling upon the Col- 
lector of Customs to pay the amount of 
the decree to him and stating that his re- 
ceipt would constitute a good and suf- 
ficient discharge of the liability for re- 
fund to die firms. Tlie Collector of Cus- 
toms paid the amount into the Reserve 
Bank and the Resen^e Bank issued re- 
ceipts crediting die amount against 
Super-tax due from the firm. The Col- 
lector of Customs then applied to the High 
Court of Calcutta under Or. 21, R. 2 of 
die Code of Civil Procedure for the ad- 
justment of the decrees by this payment. 
This was refused by a learned single 
Judge who gave no reasons while dis- 
missing the petition. On appeal to the 
Division Bencli it was held by the Divi- 
sion Bench on January 22, 1964 that the 
adjustment of die decrees could not be 
granted. It is against the last order that 
the present appeals have been filed by 
special leave of this Court. 

4. The High Court in reaching the 
conclusion observed that the decrees were 
against the Union of India and not the 
Collector of Customs. Further the sums 
were held by the Collector of Customs 
on behalf of the Union of India and not 
on behalf of the firm. The High Court 
found die ’ notice to be defective inas- 
much as it asked for payment towards 
Income-tax and towards penalty, while 
die receipts which were granted to the 
firm, stated that the amount was for 
Super-tax. On these three grounds, the 
High Court held that the learned single 
Judge was right in dismissing the appli- 
cation of the Collector of Customs for 
the adjustment of the decrees. 

5. Order 21, Rule 2 of the Code of 
Civil Procedure takes note of payments 
out of court to decree-holders and pro- 
vides that where any money payable 
under a decree of any kind is paid out 
of Court, or the decree is otherwise ad- 
justed in whole or in part to the satisfac- 
tion of the decree-holder, the decree- 
holder shall certify such payment or ad- 
justment to the Court whose duty it is 
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to execute tie decree, and the Court 
shall record the same accordingly. It is 
also provided that the judgment-debtor 
also may inform the Court of such pay- 
ment or adjustment, and apply to the 
Court to issue a notice to the decree- 
holder to show cause why such payment 
or adjustment should not be recorded as 
certified. 

6. The contention of the respondents 
in these appeals is that the decrees were 
not passed against the Collector of Cus- 
toms but against the Union of India and 
that payment by the Collector of Customs 
was not a payment by the judgment- 
debtor. In our judgment this plea is 
highly technical. The amoimt was re- 
covered by the Collector of Customs from 
the firm and was being held by the Union 
of India through the Collector of Cus- 
toms. The Collector of Customs paid 
the money not on behalf of himself but 
on behalf of the Union of India and it 
must be treated as a proper payment ol 
the amount to the firm. The objection 
of the respondent that it amounts to a 
payment by one Department of the Gov- 
ernment to another does not, in our opi- 
nion, hold much substance. It is also 
extremely technical. The Union of India 
operates through different Departments 
and a notice to the Collector of Customs 
in die circumstances was a proper notice 
to issue because it was the Collector of 
Customs who had in the first instance 
recovered this money and held it from 
the firm. 

7. It is next contended that the notice 
is defective inasmuch as it shows that 
the money was lying with the Collector 
of Customs whereas it was, in fact, lying 
with the Union of India and that it was 
not money held by the Collector of Cus- 
toms on behalf of the firm. Section 46 (5A) 
of the Income-tax Act reads as follows: 

“46. Mode and time of recovery. 

o o o o o 

o o o o o ^ 

(5A) The Income-tax Officer may at 
any time or from time to time, by 
notice in waiting (a copy of which 
shall be fonvarded to the assessee at 
his last address kno\vn to the Income- 
tax Officer) require any person fiom 
whom money is due or may become due 
to the assessee or any person who 
holds or may subsequently hold money 
for or on account of the assessee to pay 
to the Income-tax Officer, either forth- 
with upon the money becoming due or 
being held or at or within the tune 
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specified in the notice (not being before 
the money becomes due or is held) so 
much of the money as is sufficient to pay 
die amount due by the taxpayer in res- 
pect of arrears of income-tax and 
penalty or the whole of the money when 
it is equal to or less than that amount. 

o « « « 

Any person making any payment in 
compliance with a notice under this 
sub-section shall be deemed to have 
made the payment under the authority 
of the assessee and the receipt of the 
Income-tax Officer shall constitute a 
good and sufficient discharge of the 
liabihty of such person to the assessee 
to the extent of the amount referred to 
in the receipt. 

Any person discharging any liability 
to the assessee after receipt of the notice 
referred to in this sub-section shall be 
personally liable to the Income-tax 
Officer to the extent of the liability dis- 
charged or to die extent of the liability 
of the assessee for tax and penalties, 
whichever is less. 

If the person to whom a notice under 
this sub-section is sent fads to make pay- 
ment in pursuance thereof to the In- 
come-tax Officer, further proceedings 
may be taken by and before the Collec- 
tor on the footing that the Income-tax 
Officer’s notice has die same effect as 
an attachment by the Collector in exer- 
cise of his powers imder the proviso to 
sub-section (2) of Section 46. 

o o o . o»* 

8. Such notices of the Income-tax 
Officer are no more dian a kind of a 
garnishee order issued to the person 
holding money which money is due to 
an assessee. Tire Collector of Customs 
had recovered diis money and under the 
decrees of the Court die Union of India 
was liable to refund it to die firm. A 
garnishee order is issued to a debtor not 
to pay to his own creditor but to some 
third party who has obtained a final 
judgment against the creditor. By a 
parity of reasoning diis amount which 
was wnth die Collector of Customs, 
could be asked to be deposited with the 
Income-tax Authorities under S. 46 (5A). 
The argument is extremely technical for 
that die firm is entided to get a double 
benefit of the decree, first by having the 
decretal amount paid to the benefit of 
the firm and then to recover it again 
from the Union of India. 

9. It is contended lastly tliat the noti’eo 
of the Income-tax Officer spoke of In- 
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come-tax and/or penalty wliereas the 
amount was taken towards payment ol 
Super-tax due from the firm. It is, 
however, conceded in the face of auth- 
orities cited at the Bar that the Super-tax 
is also a land of Income-tax and, there- 
fore, the notice could issue in the form 
it did. The leading case on the subject 
is In re Recldtt, 1933- 1 ITR 1 (CA) and 
learned counsel for the respondents did 
not controvert the proposition laid down 
there. It is, however, argued on the 
authority of Bidhoo Beebee v. Keshub 
Chunder Baboo, (1868) 9 Suth WR 462, 
Mahiganj Loan Office. Ltd. v. Behaii Lai 
Chaki, ILR,(1937) 1 Cal 781 = (AIR 1937 
Cal 211), A. P. Bagchi v. Mre. F. Morgan, 
AIR 1935 AU 513 and Thomas Skinner v. - 
Ram Rachpal, ILR (1938) All 294 = (AIR 
1938 All 141) that tne payment which can 
be adjusted under' Order 21, Rule 2 is a 
voluntary payment by the judgment- 
debtor to die decree-holder and that tliis 
is not a case of volimtary payment at all. 
The rulings which have been cited do not, 
in our opinion, apply here. This point 
was not considered in die High Court and 
seems to have been thought of here. 
Order 21, Rule 2 merely contemplates 
payment out of Court and says nothing 
about voluntary payment. A garnishee 
order can never by its nature lead to a 
volimtary payment and it is not to be 
thought that a garnishee order does not 
lead to the adjustment of the decree suffi- 
cient for being certified by the Court. 
Payment by virtue of Section 46(5A), as 
we have stated before, is in the nature of 
a garnishee payment and must, therefore, 
be subject to die same rule. 

10. The rulings themselves do not 
control the present matter. In (1868) 9 
Suth WR 462 the payment was not 
under a garnishee order but under the 
rocess of the court issued in execution 
y arrest of the judgment-debtor. Con- 
trasting what had happened in the case 
with die words of the second rule ol 
Order 21 (then S. 206 of the Code of 
1859) the learned Judges observed that 
Section 206 covers cases of voluntary 
payrnent. The debtor was protected by 
treating the payment as being made 
through the court. The exact point we 
are dealing with was not before the 
Court. In ILR (1937) 1 Cal 781 = (AIR 
1937 Cal 211) there was a scheme 
framed by the depositors of a banking 
company for return of their deposits in 
^ite of opposition from decree-holders 
depositors of the Company. The scheme 
was sanctioned by the Court.' The 


scheme was binding on the deeree-hol- 
der but it was not treated as an adjust- 
ment within O. 21, R. 2 of the Code of 
Civil Procedure. The reason given was 
that the adjustment must be to the 
satisfaction of the decree-holder and 
must be with the consent of both the 
decree-holder and the judgment-debtor 
and not one which is made binding by 
operation of law. It is to be noticed 
that that was a payment to which the 
judgment-debtor had objected although 
it was binding on him. We see no rea- 
son for maldng a distinction between a 
voliintary payment out of court and a 
payment out of court which the law re- 
gards as valid. No reasons are given in 
the judgment why such a distinction 
should be made. In ILR (1938) AH 
294 = (AIR 1938 AU 141), the payment 
was made in court and not outside 
Court. This is the nearest case to the 
present one and but for this difference, 
it is reasonable to think that the learned 
Judges would have taken the same view 
of the matter as we have taken. The 
reason given by the learned Judges brings 
out the real object of the rule. 

“where a judgment-debtor makes pay- 
ment outside the Court, the Court knows 
nothing about the payment and therefore 
Rule 2, Order 21 ordains that the parties 
should inform the Court about the pay- 
ment.” 

This object in our opinion is fully achiev- 
ed when there is payment under a 
garnishee order outside the Court. In 
the case cited the Court knew of the 
payment and could give protection in 
other ways. In AIR 1935 All 513 the pay- 
ment was again ■without the consent of 
the judgment-debtor either in fact or in 
law. Too much emphasis appears to have 
been placed upon mutual imderstanding 
and too little on payment out of court 
which is the essence of the rule. The 
case turned on whether tliere was any 
understanding between the parties that 
sums spent by the judgment-debtor on 
repairs would be set off against the 
decretal amoimt and therefore Order 21, 
Rule 2 of the Code of Civil Procedure 
was held inapphcable. • 

11. In none of the cases the point of 
a garnishee order was considered. In our 
opinion, a case of a garnishee payment or 
one made under Section 46 (5A) of the 
Income-tax Act of 1922 stands on a diffe- 
rent footing and if the payment has been 
legaRy made out of Court in fuU and final 
discharge of the liability under a decree. 
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there is no reason why the fudgment- 
debtor cannot move the Court for getting 
the adjustment or payment certified. The 
payment was required to be certified 
under Order 21, Rule 2 of the Code of. 
Civil Procedure and we order that it be 
so certified. 

12. The appeals are accordingly allow- 
ed with costs here and in the High Court. 

Appeals allowed. 
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M. HIDAYATULLAH, C. J., J. C. SHAH, 
V. RAMASWAMI, G. K. MITTER 

AND A. N. GROVER, JJ. 

Union of India, Appellant v. Jagjif 
Singh, Respondent. 

Civil Appeal No. 1111 of 1965, D/- 1-4- 
1969. 

(A) Police Act (1861), S. 7 — Punjab 

Police Rules (1934), Chapter XVI, R. 16.1 
(2) — Expressions “District Superinten- 
dent of Police” in Act and “Superinten- 
dent of Police” in Rules — Both refer to 
same authority — ^No incongruity between 
Act and Rules — Superintendent of Police 
though not designated as District S. P. 
can dismiss a Sub-Inspector working 
under him. L.P.A. No. 36-D of 1963 D/- 
11-4-1963 (Punj), Reversed. (Para 8) 

(B) Civil Services — Punjab Police 
Rules (1934), Chapter XVI, R. 16.24 (1) 

— Dy. S. P. re-employed in same capacity 
from date of his retirement — During re- 
employment he continues to be Tolice 
Officer’ within meaning of Rule 16.24 (1) 

— Departmental enquiry of Sub-Inspec- 

tor conducted by him diuang re-employ- 
ment — Rule 16.24 (1) is not contravened. 
L.P.A. No. 36-D of 1963, D/- 11-4-1963 
(Punj), Reversed. (Para 9) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1108 (V 56)= 

Ciril Appeal No. 277 of .1966, D/- 
12-3-1969, Delhi Administration v. 
Chanan Shah 12 

(1961) AIR 1961 SC 751 (V 48)= 

1961-2 SCR 679, State of Uttar 
Pradesh v. Baburam 12 

Mr. B. Sen, Senior Advoc<ate, (Mr. R. 

N. Sachthey, Advocate, with him), for Ap- 
pellant; ^^/s. Frank Anthony, D. R. 

“(L.P.A. No. 36-D of 1963, D/- 11-4- 
1963 — (Punj — at Delhi) ) 
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Sehgal and D. D. Sharma, Advocates, for 
Respondent. 

The following judgment of the court 
was delivered by 

MITTER, J. : — This is an appeal by 
special leave from a judgment and order 
dated April 11, 1963 of Sie Punjab High 
Court (Circuit Bench at Delhi) in a 
Letters Patent Appeal which summarily 
dismissed the appeal preferred by the 
appellant from a judgment and order in 
a Second Appeal upholding the decree 
in favour of the respondent passed by 
the Additional District Judge, Delhi. 

2. The questions canvassed in this 
appeal were whether the dismissal of 
the respondent from service in the police 
force was illegal on the ground that the 
officer entrusted with the departmental 
enquiry against the respondent was not a 
police officer; secondly, whether the 
order of dismissal passed by Shri 
fagannath was invalid because he was 
not a District Superintendent of Police; 
and tliirdly, whether the dismissal was 
void on account of non-compliance with 
the provisions of Rule 16.38 of the Pun- 
jab Police Rules. 

3, In order to appreciate the points 
raised, it is necessary to state the fol- 
lowing relevant facts. The respondent 
had been appointed a Sub Inspector of 
police by the Inspector-General of Police 
in Sind before the partition of India and 
was thereafter posted in Delhi by the 
Deputy Inspector-General of Police 
Delhi after his migration to India. In 
the year 1949 he was posted as ' Sub 
Inspector of Police in Police Station 
Daryagunj, Delhi. A departmental en- 
quiry was launched against him on the 
charge of acceptance of bribe in con- 
nection with a criminal case in the same 
year. The officer entrusted with the 
enquiry was one Diwanchand Bhatia 
who was employed up to April 1949 as 
a Deputy Superintendent of Police in 
the City of Delhi. He retired from ser- 
vice in that month but was re-employed 
from tlie date of rerirement as a Deputy 
Superintendent of Police (Enforcement 
Department). The enquiry against tlie 
respondent had taken place after the 
retirement of the said Diwanchand but 
during the period of his re-employment. 
The respondent was found guilty of the 
charge and was dismissed from sen'ice 
by the order dated December 8, 1949 
passed by one Jagannath, a Superin- 
tendent of Police in the Delhi Police 
Force. Tlie appellant (respondent?) filed 
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a snit challenging his dismissal on the 
grounds already mentioned in the court 
of the Subordinate Judge Delhi on Janu- 
ary 12, 1954. The defendant, Union of 
India, filed its written statement disput- 
ing the contentions of the plaintiff. The 
Siff)ordinate Judge framed several issues; 
the principal ones relate to the com- 
petency of Jagannath to pass the order 
of dismissal and of Diwanchand Bhatia 
to conduct the enquiry against the plain- 
tiff. Finding in favour of the plaint^ 
on both the issues, he decreed ihe suit. 
This decree was upheld in appeal by 
the Additional District Judge, Delhi and 
in Second Appeal by a single Judge of 
the Punjab High Court who modified 
the decree by an alteration in the figure 
of the salary claimed by the plaintiff but 
upholding his claim on the main issues. 
The Letters Patent Appeal, as already 
stated, was dismissed summarily. 

4. The first contention on behalf of 
the appellant was that Jagannath who 
was functioning as a Superintendent of 
Police but not designated as a District 
Superintendent of Police was quite com- 
petent to pass the order of dismissal 
against the respondent. Under S. 4 of 
the Police Act V of 1861, an Act for 
the regulation of Police, 

“The administration of the police 
throughout a general police-district ‘ shall 
be vested in an officer to be styled the 
Inspector-General of Police, and in such 
Deputy Inspectors-General and Assistant 
InspectorS'General as to the State Gov- 
ernment shall deem fit. 

The administration of the police 
throughout the local jurisdiction of the 
Magistrate of the district shall, under 
the general control and direction of such 
Magistrate, be vested in a District 
Superintendent and such Assistant Dis- 
trict Superintendent as the State Gov- 
ernment shall consider necessary.” 

Section 3 reads: 

‘The superintendence of the police 
throughout a general police district 
shall vest in and shall be exercised by 
the State Government to which such 
district is subordinate; and except as 
authorised under the provisions of this 
Act, no person, officer or Court shall 
be empowered by the State Government 
to supersede or control any poHce 
functionary.” 

Section 7 provides for the appointment, 
dismissal etc., of inferior officers. The 
relevant portion thereof reads: 


• “Subject to the provisions of Art. 311 
of the Constitution, and to such rules as 
&e State Government may from time to 
time make under tins Act, the Inspec- 
tor-General, Deputy Inspectors-General, 
Assistant Inspectors-General and Dis- 
trict Superintendents of Police may at 
any time dismiss, suspend or reduce any 
police-officer of the subordinate ranli 
whom they shall think remiss or negli- 
gent in the discharge of his duty, or un- 
fit for the same, ” 

The difference between the texts of the 
sections, after the coming into force of 
the Constitution and tliat before Janu- 
ary 1950 is immaterial for our purpose. 
The interpretation clause is Section 1 
under which (a) ‘police' shall include all 
persons who shall be enrolled imder this 
Act; (b) the words ‘general pohce-district’ 
shall embrace any presidency (State) or 
place, or any part of any presidency 
(State) or place, in which tliis Act shall be 
ordered to take effect; (c) “District 
Superintendent” and “District Superin- 
tendent of Police” shall include any As- 
sistant District Superintendent or other 
person appointed by General or Special 
order of-the State Government to perform 
all or any of the duties of a District 
Superintendent of Police under this Act 
in any district; and (d) ‘Magistrate of the 
district’ shall mean the chief officer charged 
with tire executive administration of a dis- 
trict and exercising tire powers of a 
Magistrate, by whatever designation the 
Cliief officer charged with such executive 
administration is styled. Under Section 2 
of the Act the entire police establishment 
under a State Government shall, for 
the purposes of this Act, be deemed to 
be one police-force, and shall be formally 
enrolled; and shall consist of such number 
of officers and men, and shall be constitut- 
ed in such manner as shall from time to 
time be ordered by the State Government. 

5. It is to be noted that the words 
“Superintendent of Police” do not occur 
anvwhere in the Act. In the Act this ex- 
pression is prefixed by the words “Dis- 
trict”- or Assistant District”. Under 
Rule 1.1 of the Punjab Police Rules, 1934 
framed under the Police Act, ihe Punjab 
was divided into general police districts, 
viz., the Provincial Police District and 
Railway Police district and all ranks of 
police employed in the province were ap- 
pointed or enrolled under Section 2 of the 
Act. Rule 1.2 shows that the responsi- 
bility for the command of the police force, 
its recruitment, discipline, internal 
economy and administration throughout 
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the general poHce districts vested in the 
Inspector-General of Police who was to 
be assisted in the control and administra- 
tion of the police force by such number 
of Deputy fnspectors-General and Assis- 
tant Inspectors-General as the Provincial 
Government might from time to time ap- 
point. Rule 1.4 gave the administrative 
division of the police force. Rule 1.6 
gives the functions of the Deputy In- 
spectors-General of Police and lays down 
that in the exercise of such responsibility 
they were to interfere as little as possible 
with the executive authority of the 
Superintendents under them. Under 
R. 1.8: 

“The Superintendent of Police is the 
executive head of the district police force. 
He is directly responsible for the matters 
relating to its internal economy, training 
and management, and for the maintenance 
of its discipline and the efficient per- 
formance of all its duties. 

In every district there shall be one or 
more Superintendents and such ntunber 
of Assistant Superintendents, Deputy 
Superintendents, inspectors, sergeants, sub- 
inspectors, assistant sub-inspectors, head 
constables and constables as the Pro- 
vincial Government may direct.” 

The important thing to note in this con- 
nection is that the expression “District 
Superintendent of PoHce” is not used in 
the rules and the last mentioned rule 
shows that it was possible to have more 
than one Superintendent of PoHce in a 
district. 

6. Ghapter XH of the Rules deals with 
appointments and enrolments in the poHce 
force. Rule 12.1 contains a table sum- 
mansing the directions mven by the Pro- 
vincial Govermnent under Clause (b) of 
sub-s. (1) of S. Ml of tire Government of 
India Act, 1935 in regard to the autho- 
rities competent to make appointments 
to the non-gazetted ranks. In respect of 
sub-inspectors the authority to whom the 
power of appointment is delegated is 

“Superintendent of PoHce and Deputy 
Superintendent (Admim'strative), Govern- 
ment Railway PoHce and Assistant Super- 
intendent, Government Railway PoHce.” 
Tliis authority is given full powers sub- 
ject to rules governing the conditions of 
service as defined in the PoHce Rules. 

7. Cliapter XVI deals wath punish- 
ments and sub-r. (1) of R. 16.1 of this 
Chapter lays down that no poHce officer 
shall be departmentally punished other- 
vase than as provided in tliese rules. 
Sub-r. (2) of Rule 16.1 gives a table 
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shbvong the departmental punishments 
which can be infHcted and the autho- 
rities competent to inflict the same. The 
table shows that the order of dismissal 
of a Sub-Inspector can be passed by a 
Superintendent of PoHce and Deputy 
Superintendent (Administrative), Govern- 
ment Railway PoHce. 

8. The question therefore arises whe- 
ther the words “Superintendent of 
PoHce” in the Rules and the words ‘Dis- 
trict Superintendent of PoHce” in the Act 
refer to one and the same authority, or 
whether there is any distinction or dif- 
ference between the two. In our opin- 
ion, there is none. Section 4 of the 
Police Act shows that the administration 
of poHce throughout the local jurisdio- 
tion of the Magistrate of the district 
under the general control and direction 
of such Magistrate is to be vested in a 
District Superintendent. It is common 
knowledge that the poHce force expand- 
ed very considerably in between the 
year 1861 when the Act was passed and 
the year 1934 when the Rules were 
framed and a Magisterial district was 
divided into smaUer areas for the pur- 
pose of better enforcement of law and 
order and a Superintendent of Police 
was placed in charge of each such area. 
Tliis finds support from the testimony of 
Abdul Rehman, D. W. 1, Superintendent 
of PoHce, G. I. D. Lucknow. He said 
that he was posted as Superintendent of 
Police at the headquarters at Delhi in 
1950. According to him, the District 
Magistrate was -in charge of the entire 
Delhi area including New Delhi, Old 
Delhi and rural areas. Fiuiher, tlie 
poHce officer in charge of the entire area 
was the Inspector-General of PoHce and 
there were two Superintendents of 
PoHce, one for Delhi City and die other 
for New Delhi. Shri Jagaimath was tlie 
Superintendent of PoHce, City and all 
the police stations of tlie city were under 
his charge. It is nobody’s case that a 
Superintendent of PoHce is an autliority 
inferior to that of a District Superin- 
tendent of PoHce, each Magisterial dis- 
trict having in many cases more than 
one Superintendent of Police. Tliere is 
thus no incongruity between the Act and 
tlie Rules which have to be read together 
and as Jagannath, Superintendent of 
Police, was undoubtedly the Superin- 
tendent of PoHce, City of Delhi with 
Jurisdiction over tlie police station Fniz 
Bazar where the plaintiff was posted, he 
was competent to pass the order of dis- 
missal on him. 
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9. On the question of the compet- 
ence of Diwanchand Bhatia, the relevant 
rule is R. 16.24 in Chapter XVI of the 
Punjab Police Rules which lays down 
the procedure to be followed in depart- 
mental enquiries. Sub-r. (i) of R. 16.24 

(1) provides that: 

‘The police officer accused of mis- 
conduct shall be brought before an officer 
empowered to ptmish him, or such 
superior officer as the Superintendent 
may direct to conduct the enquiry. 

X X X X X X x" 

On behalf of the appellant it was con- 
tended before us that aU that this rule 
requires was that, the officer conducting 
the enquiry must be superior in status to 
the person against whom charges had 
been levelled and there can be no doubt 
that a Deputy Superintendent of Pohce 
was an officer superior to a Sub-In- 
spector of Police. According to counsel 
it was really not necessary to consider 
whether he was also a pohce officer but 
on the facts of this case there can be no 
doubt that Diwanchand Bhatia was a 
pohce officer. Ex. D-5 is a certificate 
to the effect that Diwanchand Bhatia 
.had on the forenoon of 28th April 1949 
received charge of the office of the 
Deputy Superintendent of Pohce, En- 
forcement, Delhi wth the designation 
"Officiating Deputy Superintendent of 
Pohce.” Ex. D-4, the order of the In- 
spector-General of Pohce, Delhi dated 
June 6, 1949 shows that Diwanchand 
Bhatia was “posted to city vice Mahk 
Bodh Raj, Deputy Superintendent of 
Pohce, who take over charge as 

Deputy Superintendent of Pohce, En- 
forcement.” There is also the oral testi- 
mony of Diwanchand Bhatia to the effect 
that he had taken over charge as sho\vn 
in those documents and that he had con- 
, ducted the enquiry against the respon- 
dent. It was sought to be argued before 
us by counsel for the respondent that 
Diwanchand Bhatia, when he conducted 
the enquiry had already retired from the 
post of pohce officer and he was only 
re-employed in the Enforcement Depart- 
ment and this would not make him a 
pohce Officer. We see no force in this 
contention as the Enforcement Depart- 
ment was stiR a pohce department and 
a Deputy Superintendent of Pohce (En- 
forcement) was stih. a Deputy Superinten- 
dent of Pohce. The word ‘enforcement’ 
merely specifies the department to which 
he was attached and the order Ex. D-4 
shows that he was to take over charge 


from Mahk Bodh Raj who in turn was 
another Deputy Superintendent of Pohce. 

10. The third point canvassed before 
us does not seem to have engaged the 
attention of the courts hearing tiie matter 
although it was raised in the plaint. It 
was the plaintiffs case in paragraph 6-A 
of the amended plaint that the depart- 
mental enquiry could only have been' 
started after the taking of certain essen- 
tial pre limin ary steps and that it was 
necessary for the pohce first to give im- 
mediate information to the District Magis- 
trate of the alleged cornmission of a crime 
by the plmntiff and it was for that officer 
to decide whether the enquiry was to be 
conducted by a police officer or by a 
selected Magistrate First Class and that 
in his case Rie departmental enquiry had 
been started wthout following the above 
procedure. Although the plaint does not 
mention the rules in the Punjab Pohce 
Rules referred to by the plaintiff in para- 
graph 6-A there can be no doubt that 
the reference was to Rule 16.38 of Chap- 
ter XVI, sub-rules (1) and (2) whereof 
run as follows: 

“(1) Immediate information shah be 
given to the District Magistrate of any 
complaint received by the Superintendent 
of Pohce, which indicates tire commis- 
sion by a pohce officer of a criminal of- 
fence in connection with his official rela- 
tions with the pubhc. The District Magis- 
trate uah decide whether the investiga- 
tion of the complaint shah be conducted 
by a pohce officer, or made over to a 
selected magistrate having First Class 
powers. 

(2) When investigation of such a com- 
plaint establishes a prima facie case, a 
judicial prosecution shah normahy follow; 
the matter shah be disposed of depart- 
mentahy only if the District Magistrate 
so orders for reasons to be recorded. 
When it is decided to proceed depart- 
mentahy the procedure prescribed in rule 
16.24 shah be fohowed. An officer formd 
guilty on a charge of the nature refer- 
red to in this rule shah ordinarily be 
dismissed. 

(3) to (6) XX XX XX.” 

11. It was the contention of the res- 
pondent that there was no ewdence to 
show compliance with the above rule. It 
was contended that the evidence on re- 
cord was not sufficient for the purpose. 
Diwanchand Bhatia stated in his evidence 
in chief that he had received an applica- 
tion for malting an enquiry against the 
plaintiff from Jagannath, Superintendent 
of Police and that after malting a prehmi- 
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nary enquiry when he foimd a prima facie 
case against the plaintiff he sent the same 
to tlie District Magistrate for approval. 
Thereupon the District Magistrate wrote 
that a departmental enquiry be made 
against die plaintiff and it was only fol- 
lowing the direction of tiie District Magis- 
trate that the enquiry was made. The 
Superintendent of Police, Jagannath, sta- 
ted in his evidence in chief that he could 
not say whether the sanction of the Dis- 
trict Magistrate had been obtained for 
the enquiry by Diwanchand Bhatia. 

12. Mr. Anthony who argued on be- 

half of the respondent drew our atten- 
tion to a judgment of this Court in State 
of Uttar Pradesh v. Babu Ram, 1961-2 
SCR 679 = (AIR 1961 SC 751) where it 
was observed .that the Pohce Act and 
the Rules made diereunder constituted 
a self-contained code providing for the 
appointment of police officers and pre- 
scribing the procedure for their removal. 
According to him no departure from the 
rules was possible and in .order to justify 
a dismissal strict compliance with the 
rules was mandatory. Observations to a 
similar effect were also quoted from the 
Judgment of this Court in Delhi Admini- 
stration V. Chaman Shah, C. A. No. 277 of 
1966, D/- 12-3-1969 = (AIR 1969 SC 

1108). There what was said was: 

“It is not necessary to decide whether 
the provisions of Rule 16.38 of tlie Pun- 
jab Pohce Rules are mandatory or 
directory. Even assuming that the 
rule is directory we find that there has 
been no substantial compliance with its 
provisions.” 

We do not think that the same can be 
said of die facts of this case. We see no 
reason to disbelieve the testimony of 
Diwanchand Bhatia. The learned trial 
Judge did not frame an issue on this 
point and Abdul Rehman, the Superin- 
tendent of Police, C.I.D. who gave evi- 
dence in this case stated that the file 
relating to the departmental enquiry 
against the plaintiff had been destroyed 
under Police Rule 12.35 by his order. He 
also - referred to die dpcument Ex. D-2 
which is an extract regarding the destruc- 
tion of Fauji Missals. The order seems 
to have been passed on 15th January 1953 
long before die institution of the plain- 
tiffs suit. In the circumstances, we see 
no reason not to accept the evidence of 
Diwanchand Bliatia according to which 
Rule 16.38 of Chapter XVI had been com- 
plied with. 

13. In the result, the appeal is allow- 
ed, the judgment and order of the courts 


below set aside and the suit filed by the 
respondent dismissed. As the special 
leave was given in this case on condi- 
tion that the appellant will in any event 
pay the costs of die respondent, we make 
no order as to costs of this appeal and 
do not diink it necessary to disturb the 
previous order for costs. 

Appeal allowed. 


AIR 1970 SUPREME COURT 126 
(V 57 C 29) 

(From Bombay)* 

M. HIDAYATULLAH, C. J., J. C. SHAH, 
V. RAMASWAMI, G. K. MITTER AND 
A. N. GROVER, JJ. 

Venkatrao Esajirao Limbekar and 
others. Appellants v. State of Bombay and 
others, Respondents. 

Civil Appeal No. 464 of 1966, D/- 15-4- 
1969. 

(A) Tenancy Laws — Hyderabad Te- 
nancy and Agricultural Lands (Re-enact- 
ment, Validation and Further Amendment 
Act (Maharashtra Act 45 of 1961), Sec- 
tion 2 — Repeal and re-enactment of 
Hyderabad Act 21 of 1950 and its Amend- 
ing Acts — Effect — Government can 
enquire imder Section 38E of the 1950 
Act — Maharashtra Act 45 of 1961 and 
Hyderabad Act 21 of 1950 together wtb 
Hyderabad Act 3 of 1954 do not contra- 
vene Articles 19 and 31 and are protected 
by Article 31B of the Constitution. 

The provisions of the Hyderabad Te- 
nancy and Agricultural Lands (Re-enact- 
ment, Validation and Further Amend- 
ment) Act (1961) as also of the Hydera- 
bad Tenancy and Agricultural Lands Act 
(21 of 1950) together with Hyderabad 
Tenancy and Agricultural Lands (Amend- 
ment) Act (3 of 1954), do not contravene 
Articles 19 and 31 of the Constitution. 
By tiie Constitution (Seventeenth Amend- 
ment) Act 1964, after entry 20, entries 21 
to 66 were inserted in the Ninth Sche- 
dule to the Constitution. Entries 35 and 
86 relate to the Maharashtra Act (45 of 
1961) and Hyderabad Act 21 of 1950 res- 
pectively. Article 31B gives full pro- 
tection to an Act and its provisions in 
die Schedule against any challenge on tho 
ground of inconsistency wth or abridg- 
ing of any of the rights conferred by 

*(Spl. Civil Appln. No. im of 1962,~D/- 

25-3- 1964— Bom.) 

KM/KM/C54/69/BNP/D 



1970 Venkatrao v. State o£ Bombay (Grover J.) [Prs. 1-4] S. C. 127 


Part III of the Constitution. This would 
be so notwithstanding any judgment, 
decree or order of any Court or Tribu- 
nal to the contrary. The amending laws 
and, in particular, Hyderabad Act 8 of 
1954 which inserted Section 38E would 
also be covered, by the same protection 
because the Parent Act, namely, the 
Hyderabad Act 21 of 1950 was included 
in the Ninth Schedule in the year 1964 
wliich was long after the enactment of 
the amending Act. Consequently, Maha- 
rashtra Government can proceed with en- 
quiry under Section 38E of 1950 Act (as 
repealed and xe-enacted by Act 45 of 
1961) in respect of land which was pari 
of erstwhile Hyderabad State before re- 
organisation of States and give retrospec- 
tive effect to Maharashtra Act of 1961. 
Even assuming that retrospective effect 
cannot be given to 1961 Act, Govern- 
ment’s power to enquire under Sec. 38E 
remains unaffected as the Hyderabad Act 
1950 and its amending Act 3 of 1954 are 
covered by protection under Article 31B 
of the Constitution. Spl. C. A. No. 1882 
of 1962, D/- 25-3-1964 (Bom), AfiBrmed. 

(Paras 6, 7) 

(B) Constitulion of India, Articles 31 (3), 
111 — Assent of President to Amending 
Act — Assent to parent Act, even if not 
accorded earlier, must be taken to have 
been granted when Amending Act was 
assented to. (Obiter). AIR 1961 Andh 
Pra 523, Overruled. (Para 7) 

Cases Referred; Chronological Paras 
(1961) AIR 1961 Andh Pra 523 
(V 48) = 1961 Andh LT 580, 

Inamdars of Sulhanagar Colony 
v. Govt, of Andhra Pradesh 4, 7 

(1959) AIR 1959 SC 459 (V 46) = 

61 Bom LR 811, Sri Ram Ram 
Narain v. State of Bombay 5 

Mr. A. K. Sen, Senior Advocate, (Mr. 
K. P. Gupta, Advocate, with him), for 
Appellants; M/s. M. S. K. Sastri and 
R. H. Dhebar, Advocates, for Respon- 
dents. 

The following Judgment of the Court 
was delivered by 

GROVER, J.; This is an appeal by spe- 
dal leave from a judgment of the Bom- 
bay High Court dismissing a petition 
under Article 226 of the ConstitutioD 
which had been filed by the appellants. 
The validity of the Hyderabad Tenancy 
and Agricultural Lands (Re-enactment, 
Validation and Further Amendment) Act, 
1961, hereinafter called the "Maharashtra 
Act” , was challenged. It was also sought 
to restrain the respondents from proceed- 


ing with the enquiry under Section 88 (E) 
of the Hyderabad Tenancy and Agricul- 
tural Lands Act (Act XXI of 1950) as 
amended by the Hyderabad Tenancy and 
Agricultural Lands (Amendment) Act (Act 
III of 1954), read with the relevant rules. 

2. The appellants are land-owners in 
Pathri Taluka of Parbhani District. This 
district was originally a part of the erst- 
while State of Hyderabad and the provi- 
sions of the Hyderabad Act XXI of 1950 
were applicable there. By amending Act 
No. Ill of 1954 which received the assent 
of the President on 31st January 1954 a 
number of amendments were made. Sec- 
tion 38 (E) was inserted. By that sec- 
tion the Government could declare by 
notification tliat ownership of all lands 
held by protected tenants which they 
were entitled to purchase from their land- 
holders under ^e provisions of Chap- 
ter IV were to stand transferred to such 
tenants. 

8. The district of Parbhani became a 
part of the erstwhile Bombay State on the 
enactment of the States Be-organisation 
Act, 1956. By means of Bombay (Hyde- 
rabad Areas) Adoption of Laws (State 
and Concurrent Subjects) Order 1956, the 
State of Bombay adopted and modified 
Hyderabad Act X3H of 1950. A notifi- 
cation was issued on May 21, 1957 by 
the Government of Bombay making a de- 
claration under Section 38 (E) of Hydera- 
bad Act XXI of 1950 in the district of 
Parbhani. The Agricultural Lands Tribu- 
nal and the Special Tehsddar, Parbhani 
' District as also the Secretary, Tlie Agri- 
cultural Lands Tribunal Pathri Taluka of 
the same District started an inquiry under 
Rule 54 of the Hyderabad Transfer of 
Ownership Rxiles and published a prow- 
sional list of those who were declared to 
be land-owners which included some of 
the tenants of die appellants. The ap- 
pellants filed objections which were dis- 
missed. 

4. The Bombay Legislature passed 
Act XXXn of 1958 which was first publi- 
shed in the Bombay Government Gazette 
on April 10, 1958 after having received 
the assent of the President., By this Act 
further amendments were made in Hyde- 
rabad Act XXI of 1950. In July 1959 the 
appellants filed a writ petition in the 
Eligh Court of Bombay assailing the vires 
of the provisions of Section 38E of 
Hyderabad Act JKI of 1950. The grounds 
of attack, inter alia, were that Arts. 19{l)(f) 
and 31 of the Constitution had been con- 
travened and that the aforesaid Act had 
not been reserved for and had not re- 
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ceived tie assent of tie President. Tie 
validity of tie notification issued in May 
1957 was also attacked. This petition 
was dismissed by tie High Cotirt iq 
March 1960. In January 1961 this Court 
granted special leave to appeal against 
that judgment. In March 1961 during 
the pendency of the appeal the Andhra 
Pradesh Hi^ Court in hiamdars of Sulha- 
nagar Colony v. Government of Andhra 
Pradesh, AIR 1961 Audi Pra 523 struck 
dovwi Hyderabad Act XXI of 1950 as 
amended by Act HI of 1954 on the sole 
ground that it had not received the as- 
sent of the President as required by Arti- 
cle 31 (3) of the Constitution. In Febru- 
ary, 1961, the Maharashtra Act was en- 
acted after the assent of the President 
bad been ohtaineA. It repealed and re- 
enacted the Hyderabad Act XXI of 1950 
and declared tihat it shall be deemed to 
have come into force on 10th day of 
June 1950 as re-enacted. It also repeal- 
ed the amending laws and re-enacted 
them and declared that as re-enacted tliey 
shall be deemed to have come into force 
on the day specified against each of them 
in tlie table given therein. It made cer- 
tain further amendments. Thereupon the 
appeal pending in this Court was with- 
drawn by the appellants with liberty to 
challenge the constitutionality of the 
Maharashtra Act. In November, 1962 
the appellants filed a petition under Arti- 
cle 226 of the Constitution in the Bombay 
High Comt challenging the Maharashtra 
Act. This petition was dismissed by the 
High Court in March 1964. 

5. It appears that only two points 
were urged before the High Court. The 
first was that tlie State Legislature had 
no power to re-enact the provisions of 
the Hyderabad Acts (the parent Act and 
the amending Acts) with retrospective 
effect. This argmnent was repelled by 
a brief observation that the State Legisla- 
ture was competent to give retrospective 
effect to the provisions enacted by it. The 
second point raised was that Sec. 38E 
which provided that protected tenants 
would be deemed to have become owners 
of the land held by them subject to cer- 
tain conditions vntli effect from tlie date 
notified by the Government was ultra 
vires Articles 19 and 31 of the Constitu- 
tion. Tlie High Court referred to its 
earlier decision in Special Civil Applica- 
tion No. 1128 of 1959 in which the same 
contention had been pressed but had not 
been accepted. The High Court also re- 
lied on a decision of this court in Sri Ram 
Ram Narain v. State of Bombay, 61 Bom 
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LR 811=(AIR1959 SC 459) in which the 
constitutional validity of similar provisions 
contained in Section 32 of the Bombay 
Tenancy and Agricultural Lands Act had 
been upheld. 

6. The present appeal must fail. The 
provisions of the M^arashtra Act as also 
of the Hyderabad Act XXI of 1950 to- 
gether with the amending Act are im- 
mune from any challenge on the ground 
of contravention of Artimes 19 and 31 of 
the Constitution. By the Constitution 
(Seventeenth Amendment) Act 1964, after 
entry 20, entries 21 to 66 were inserted 
in the Ninth Schedule to the Constitution. 
Entries 35 and 36 relate to the Mahara- 
shtra Act and Hyderabad Act XXI of 

' 1950 respectively. Article 31-B gives 
full protection to an Act and its provi- 
sions in the Schedule against any chal- 
lenge on the ground of inconsistency with 
or abridging of any of the rights conferr- 
ed by Part HI of the Constitution. This 
would , be so notwithstanding any judg- 
ment, decree or order of any court oi 
Tribimal to the contrary. The amending 
laws and, in particular, Hyderabad Acl 
III of 1954 which inserted Section 38E 
would also be covered by the same pro- 
tection because the parent Act, namely, 
the Hyderabad Act XXI of 1950 was in- 
cluded in the Ninth Schedule in tlie year 
1964 which was long after the enactment 
of the amending Act. 

7. In the above view of the matter no 
attempt was made on behalf of tlie ap- 
pellants to raise the second question 
about the competency of the Legislature 
of the Maharashtra State to enact die 
Maharashtra Act \vith retrospective effect 
in respect of Parbhani District which be- 
came a part of the erstwhile Bombay 
State only after the enactment of die 
Bombay States Reorganisation Act, 1956. 
The reason apparentiy is tiiat even on 
the assumption that the Maharashtra 
Legislature could not have validly en- 
acted retrospective legislation witli regard 
to Parbham' District, die Hyderabad Aci 
XXI of 1950 as amended by Act III of 
1954 was in force at die time when the 
notification was made in May 1957 pur- 
suant to which proceedings were taken 
which were challenged by the appellants. 
As regards the decision of the Andhra 
Pradesh High Court AIR 1961 Andh Pra 
523 (supra) hy which the Hyderabad Act 
XXI of 1950 was struck doivn as not 
having received the assent of die Presi- 
dent under Article 31 (3) the position 
taken up in the writ petition was that 
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such, assent had been given to it on April 
8, 1958 and till then the said Act was not 
valid and operative. According to the 
judgment of the Andhra Pradesh High 
Court, Hyderabad Act XXI of 1950 had 
never been assented to by the President 
although it had received the assent of 
the RajpramuKh of the erstwhile Hydera- 
bad State. Now the question of lack of 
assent of the President was never pressed 
before the High Court, nor have we been 
invited to examine it. We would, how- 
ever, like to observe that, as noticed be- 
fore, when Hyderabad Amending Act HI 
of 1954 was enacted the assent of the 
President was duly obtained. Similarly 
when Bombay Act XXXH of 1958 which 
was meant for amending Hyderabad Act 
XXI of 1950 was enacted the assent of 
the President had been given. If the 
assent of the President had been accord- 
ed to the amending Acts, it would be 
difficult to hold that the President had 
never assented to the parent Act, namely, 
Hyderabad Act XXI of 1950. Even if 
such assent had not been accorded earlier 
it must be taken to have been granted 
when Amending Act IH of 1954 was as- 
sented to, 

8, For the above reasons this appeal 
is dismissed, there will be no order as to 
costs. 

Appeal dismissed. 
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SHELAT, V. BHARGAVA, K. S. 

HEGDE AND A. N. GROVER, JJ. 

M/s. Vrajlal Manilal and Co. and an- 
other, Appellants v. State of Madhya Pra- 
desh and others. Respondents. 

Civil Appeal No. 2262 of 1966, D/- 
25-4-1969. 

(A) Madhya Pradesh Tendu Patta (Vya- 
par Viniyaman) Adhiniyam (29 of 1964), 
Section 5 (2) (b) — Madhya Pradesh 
Tendu Patta (Vyapar Viniyaman) Niyama- 
wali (1965), Rules 4 to 9 — 'Provisions 
were intended to restrict not only move- 
ment of tendu leaves from purchasing 
units to place of storage but also their 
subsequent movement. 

It is clear from Section 5 (2) (b) and 
the rules and the forms prescribed that 
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the intention underlying them aU is to 
prohibit, except under permit, the move- 
ment of leaves from the units where diey 
are purchased to any place outside either 
for storing them or for their consumption 
in the manufacture of bidis or for export- 
ing them outside the State. It cannot, 
therefore, be contended that they were 
intended to restrict only the movement 
from the purchasing unit to the place of 
storage and that the leaves would be 
free for subsequent movement 

(Para 7) 

(B) Madhya Pradesh Tendu Patta (Vya- 
par Viniyaman) Adhiniyam (29 of 1964), 
Section 5 — Madhya Pradesh Tendu 
Patta (Vyapar Viniyaman) Niyamawali 
(1965), Rule 9 — ConstitutionaL validity 

— Act creating State moiiopoly in trade 
of tendu leaves — Transport of leaves do 
not form integral part of trade — Restric- 
tions imposed on transport affects funda- 
mental rights imder Article 19 (1) (f) and 
(g) and have to satisfy tests of reasonable- 
ness under Article 19, Clause (5) and first 
part of Clause (6) and also Arfcle 304(b) 

— Section 5 and Rule 9 as also order 
dated 4-6-1965 caxmot be held unreason- 
able except to the extent of its requiring 
a permit for distribution by sattedars to 
mazdoors and cannot be challenged — 
Order dated 12-10-1965 being a mere can- 
cellation of concession is not a restriction 

— (Constitution of India, Art. 19 (1) (f), 
(g) and (5), (6) and Article 304 (b)). 

The Act was enacted for regulating the 
trade in tendu leaves by creating a State 
monopoly in such trade. Trade in tendu 
leaves would consist of dealing in those 
leaves, i. e. their purchase and sale. Trans- 
port of leaves once purchased or sold 
would not prima facie be an organic or 
integral part of dealing in those leaves. 
Hence the restrictions on their transport 
contained in Section 5 cannot be held to 
be the integral part of the trade mono- 
poly but as ancillary or incidental there- 
to,. made for its effective enforcement, and 
as such it affects the right of the pur- 
chaser under Article 19 (1) (f) to hold 
and to dispose of the goods he has ac- 
quired, a right which is not correlated, 
as the right under Clause (g) is, with the 
monopoly which the section seeks to 
create. It follows, therefore, that such 
a provision would have to pass the test 
of reasonableness under. Clause (5) and 
the fust part of Clause (6) of Article 19. 
That would also be the position in res- 
pect of Article 304 (b). But since the 
requirement of these provisions is the 
same the yardstick of reasonableness 
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would be common to all these cases. 

, (Para. 10) 

Reading Section 5 (2) along with R. 9 
of the. said rules, what they are intended 
to require is that a man^acturer. must 
have a permit to move the leaves piu:- 
chased by him from the unit or units 
where he has purchased them to his ware^ 
house outside and from there to his 
branches and also when he transports 
them to his sattedars. But, no such per- 
mit was intended to be necessary when 
the leaves are distributed for the manu- 
facture of bidis by these sattedars to the 
mazdoors whom he employs. A construc- 
tion so h'mited in its sweep is commend- 
able as it is consistent with the object of 
the Act and is also in harmony with 
Clauses (5) and (6) of Article 19 and 
Clause (b) of Aihcle 304. Reading tlie 
ban against movement of old leaves con- 
tained in the order dated June 4, 1963 
the restrictions against free transport 
cannot be held to be unreasonable and 
the validity of Section 5 and Rule 9 as 
also the order of June 4, 1965, except to 
tlie extent of its requiring a permit for 
distribution to die mazdoors, cannot be 
successfully challenged. So far as the 
order dated October 12, 1965 is concern- 
ed, It was a mere cancellation of a con- 
cession and such cancellation cannot be 
challenged as a restriction, much less as 
an unreasonable restriction. AIR 1966 
Madh Pra 301, Affirmed. 

(Para 13) 

(C) Constitution of Lidia, Artide 19 — - 
Act infringing rights under Clause (1) — 
Act is invalid unless it is protected by 
Clauses (2) to (6) — Burden of proof lies 
on those who seek its protection. 

When an enactment is found to in- 
fringe any of the fundamental rights 
guaranteed under Article 19 (1), it must 
be held to be invalid unless those who 
support it can bring it under the protec- 
tive provisions of Clauses (2) to (6) of tiiat 
Article. To do so, the burden is on those 
who seek that protection and not on the 
citizen to show that the restrictive enact- 
ment is invalid. AIR 1954 SC 728 and 
AIR 1964 SC 925, Rel. on. (Para 10) 

(D) Constitution of India, Pre. — Con- 
stitution.ility of Act ■ — Rules of construc- 
tion indicated. 

A mere literary or mechanical construc- 
tion would not be appropriate where im- 
portant questions such as tlie impact of 
an exercise of a legislative power on con- 
stitutional provisions and safeguards there- 
under are concerned. In cases of such 
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a land, two rules of construction have to 
be kept in mind: (1) that courts generally 
lean towards the constitutionality of a 
legislative measure impugned before 
them upon the presumption that a legis- 
lature would not deliberately flout a con- 
stitutional safeguard or right, and (2) that 
while construing such an enactment the 
court must examine the object and the 
purpose of the impugned Act, the mis- 
chief it seeks to prevent and ascertain 
from such, factors its true scope and mean- 
ing- (Para 11) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 925 (V 51) = 
1964-5 SCR 975, Khyerbari Tea. 

Co. Ltd. v. State of Assam 10 

(1963) AIR 1963 SC 1047 (V 50) = 

1963 Supp 2 SCR 691, Akadasi 
Padhan v. State of Orissa 8 

(1954) AIR 1954 SC 728 (V 41) = 
1955-1 SCR 707, Saghir Ahmad 
V. State of U. P. 10 

Mr. A. K. Sen, Senior Advocate (Mr. 
Rameshwar Naih, Advocate of M/s. 
Rajinder Narain and Co. with him), for 
Appellants; Mr. I. N. Shroff, Advocate, 
for Respondents. 

The following Judgment of the Court 
was delivered by 

SHELAT, J.: This appeal under certi- 
ficate is directed against the judgment of 
the High Court of Madhya Pradesh dis- 
missing the writ petition filed by the ap- 
pellants in that Court. 

2. The appellants are a partnership 
firm carrying on the business of manufac- 
turing and selling bidis and purchase 
stock, transport and consume for that pur- 
pose considerable quantity of tendu 
leaves. In 1964, the . State Legislature 
passed the Madhya Pradesh Tendu Patta 
(Vyapar Viniyaman) Adhiniyam, 29 of 
1964 (hereinafter referred to as the Act). 
The Act received the President’s assent 
on November 23, 1964 and was brought 
into force on November 28, 1964. The 
Act inter alia created a State monopoly 
in the trade of tendu leaves and under 
Section 5 (1) thereof prohibited anyone, 
excepting those mentioned therein either 
to purdiase or transport tendu leaves. 
Sub-section (2) of Section 5, however, per- 
mitted a grower to transport tliem xvithin 
the imit where they grow and a purchaser 
who has purchased them from tlie State 
Government, its authorised officers and 
agents for manufacture bidis or for ex- 
porting outside the State to transport 
them outside such unit under a permit 
and in accordance with the terms and 
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conditioiis thereof. By virtue of Sec. ' 19 
the State Govermnent framed rules called 
the Madhya Pradesh Tendu Patta (Vya- 
par Viniyaman) Niyamavali, 1965 (refer- 
red to hereinafter as the rules). Rule 9 
of the said rules provided for an appli- 
cation for a transport permit in form M 
and the issuance of such permit in form 
N. The appellants accordingly applied 
for and obtained permits authorising 
them to transport tendu leaves purchased 
by them from the various forest units to 
their godowns situate outside those units, 
in the course of their business the appel- 
lants transport the said leaves first from 
the said units to their -warehouses, from 
there to their branches and thereafter 
distribute them and tobacco to theii 
sattedars, who are independent contrac- 
tors, and who in their turn distribute the 
said leaves and tobacco to various maz- 
doors living in different villages for rol- 
ling the bidis. According to the practice 
of the appellants, the said sattedars enter 
into contracts -with them -under which the 
appellants supply to them the said leaves 
and the tobacco and the sattedars deliver 
to the appellants bidis roUed by the 
mazdoors in proportion to the quantity 
of the leaves and tobacco supplied to 
them. On June 4, 1963, the Divisional 
Forest Officer issued an order which for- 
bade altogether movement of old tendu 
leaves and as regards new leaves pro- 
■vided that their movement from one -vil- 
lage to another had to be covered by a 
permit It also provided that permits would 
be necessary for bulk transport from 
warehouses to branches and from there 
to sattedars, and that such permits would 
be issued by range assistants and range 
officers on receipt of applications there- 
for. The appellants thereupon made a 
representation to the Divisional Forest 
Officer mentioning the several difficulties 
which would re^t from the said order 
and the said officer, by his order dated 
Tune 8, 1965, in partid modification of 
his said order, permitted branch mana- 
gers of bidi manufacturing firms them» 
selves to issue transport permits to satte- 
dars. Finding, however, that instead of 
distributing the said leaves to the satte- 
dars, the hranch managers were issuing 
permits for bulk transport, the said officer 
on October 12, 1965 rescinded his order 
of Jime 8, 1965. The result was that 
the appellants were required to obtain 
permits for mo-ving the tendu leaves from 
their branch offices to the sattedars. The 
appellants thereafter filed the said writ 
petition in the High Court claiming that 
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under Section 5 and the said rules they 
were required to obtain permits only 
when mo-ving the leaves purchased by 
them from rmits where they were-gro-wn 
to their warehouses and that once they 
were so moved to the warehouses there 
cOuld be no restriction in their further 
movement from the warehouses to their 
branches and from there to their sattedars 
and the mazdoors. The appellants claim- 
ed a writ in the nature of mandamus for 
setting aside the said orders dated June 
4, 1965 and October 12, 1965 and also 
for striking dovm Section 5 if it was con- 
strued as prohibiting, except xmder per- 
mit, movement of Sie said leaves from 
their warehouses to the branches and 
from thence to the sattedars and the maz- 
doors. The State Government, on the 
other hand, claimed that the restrictions 
against transport of the leaves were justi- 
fied -under Section 5 and the rules and 
were valid. The High Court held that 
on a proper construction of Sec. 5 (2) (b) 
a permit was necessary for transport of 
the leaves by a pruchaser not only when 
he moved them from the units %vhere they 
were purchased to a place outside but 
also when he moved them from one 
place to another outside the said unit, 
that Section 5 (1), being a pro-vision creat- 
ing the State monopoly in tlie trade of 
tendu leaves, was protected by the latter 
part of Article 19 (6) of the Constitution, 
that the restriction imposed by Sec. 5 (1) 
on transport was valid and that sub-s. (2/ 
being merely a relaxation against the 
said prohibition was -valid. It further 
held that the restrictions on transport of 
tendu leaves before and after the sale 
thereof by Government was an integral 
part of the trade monopoly intended to 
revent surreptitious sales of tendu leaves 
y persons other than Government, their 
officers and agents that it was necessary 
to control the movement of the said leaves 
to prevent purchasers from surreptitiously 
purchasing and transporting them under 
cover of leaves purchased from Govern- 
ment by mixing the contraband -with 
those la-wfiiUy purchased and that such 
control was basically and essentially neces- 
sary for creating the said monopoly, fri 
the result^ the High Court held that the 
said restrictions -with regard to purchase 
as also transport were valid and the 
challenge against Section 5 and the said 
rules was not sustainable. 

8. Counsel for the appellants raised 
the following contentions: (1) that S. 5 (2) 
(b) should be construed, though it is 
couched in -wide language, to mean that 
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it prohibits without permit movement of 
tendu leaves from the units where they 
are purchased to the warehouses of the 
purchaser outside such units, that that 
restriction alone was necessary for effeo 
tively implementing the States monopoly 
in tendu leaves, and that once they were 
purchased and property in them had pass- 
ed to the purchaser and the leaves were 
brought to his warehouse there could no 
longer be any necessity to restrict their 
movement from the stage of warehousing 
them to the stage of their consumption 
in manufacturing the bidis; (2) that nei- 
ther Section 5 (2) (b) nor the rules autho- 
rise restrictions on the movement of these 
leaves once they were brought under a 
permit to the warehouse, and therefore, 
the order dated June 4, 1965 requiring 
the purchaser to obtain permits for trans- 
porting them from his warehouse to his 
branch and from there to the sattedars 
and the mazdoors was ultra vires the sec- 
tion and the rules; (3) that the restrictions 
as to transport were ancillary to and were 
for the effective enforcement of the trade 
monopoly and not an essential or integral 
part of the scheme of that monopoly, 
that they were, therefore, not protected 
by the latter part of Article 19 (6), or 
Article 304 (b), and have, therefore, to 
pass the test of reasonableness; and (4) 
that, if Section 5 were to be literaiily 
construed so as to mean that it authorises 
the restriction on movement after the 
leaves were warehoused requiring per- 
mits for their transport from stage to 
stage imtil they reached the mazdoors, 
the entire system of perauts would be- 
come unworkable and the restrictions 
would have to be held as unreasonable; 
that such a construction rendering Sec- 
tion 5 and the rules unconstitutional on 
the ground of being violative of Arti- 
cle 19 (1) (f) and (g) and Arts. SOI and 304 
could not have been intended by the 
legislature. Counsel for the State, on the 
oiher hand, maintained that the language 
of Section 5 was dear and unambiguous, 
that it forbade without permit transport 
at any stage right upto the stage of manu- 
facture of the bidis and that those restric- 
tions were the essential part of the 
scheme of the State monopoly and there- 
fore were protected by the latter part of 
Article 19 (6); and furflier that even if 
they were not, they were reasonable re- 
strictions and therefore permissible. 

4. In support of their rival conten- 
tions counsel, drew our attention to the 
various forms provided in the rules as 
also to rule 4 of the new rules dated 
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February 14, 1966 which repealed the 
rules of 1965. We may, however, make 
it dear that the parties in the present 
appeal are governed by the rules of 1965, 
and therefore, anything that we say here 
would not govern either the constmctiod 
or the effect of the new rules. 

5. In examining the correctness of the 
contentions urged oefore us the first task 
is to ascertain what exactly the legisla- 
ture intended to do while enacting Sec- 
tion 5. The long title of the Act dearly 
says that it was passed for regulating 
trade in tendu leaves in the pubhc inter- 
est by creating the State monopoly in 
that trade, that is to say, in the purdiase 
and sale of Tendu leaves by the State 
alone and not for creating a monopoly in 
their transport. To that end the Act em- 
powers Government to divide the sped- 
fied area or areas to which the Act is 
applied into xmits and to appoint agents 
for different tmits, and gives a monopoly 
to Government, its authorised officers and 
agents to purchase these leaves from the 
growers at prices fixed by it and makes 
other provisions to achieve the said ob- 
fect. Under Section 5 (1), from the date 
when the Act is brought into force in 
area or areas as may be notified, no pen- 
son, except the Government, its autho- 
rised officer or agent in respect of the 
unit where these leaves are grovm can 
piudiase or transport them. Sub-sec. (1), 
thus, imposes a total ban against pmchase, 
sale and transport of tendu leaves except 
by the three categories of persons men- 
tioned therein. Under Sections 7, 8 and 
9 the Government has to fix the purchase 
price in consultation with an advisory 
committee appointed therefor and open 
depots where the growers would sell their 
leaves to it or to its authorised officers 
or agents at prices fixed as aforesaid. 
Though Section 5 (1) claims a ban against 
purchase except by those mentioned there- 
in, explanation 1 permits purchases from 
Government, its authorised officers and 
agents and such purchases are deemed 
not to be in contravention of the Act 
Notwithstanding the ban against trans- 
port under sub-section (1), sub-section (2) 
permits two categories, of persons to 
transport the said leaves: (a) a mower is 
allowed to move his leaves from one 
place to another within the um‘t where 
they are grown, and (b) a person who 
has purchased the leaves as aforesaid 
either for manufacturing bidis within the 
State or for their export outside tlie State 
is allowed to transport imder a permit 
leaves so purchased from out of the unit 
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wtere lie has purchased in accordance 
with the terms and conditions thereof.- 
The first exception is made to enable the 
grower to sell his leaves to Government 
and the second is made to enable the pur- 
chaser to utilise the leaves for the two 
purposes for which he has purchased 
them. 

6. Under the rules, an exporter means 
a person who sells tendu leaves to one 
having business outrfde the State or who 
exports them for the manufacture by him 
of bidis outside the State. A manufacturer 
of bidis indudes a person manufacturing 
them through mazdoors by advancing to 
them these leaves or tobacco or both. 
Rules 4 and 6 provide for registration of 
growers, manufacturers and exporters, and 
Rule 7 provides for the sale of leaves 
purchased under Section 5 (1) by Govern-* 
ment, its officers and agents. Under R. 6 
a manufactinrer and an exporter has to 
maintain accounts of his stock and sub- 
mit periodical returns thereof in forms H 
and I showing amongst other things the 
balance of stock at the date when the 
last return was made, the stock added 
and the manner of its disposal induding 
the stock consumed, sold or rendered use- 
less and destroyed. Rule 8 provides for 
a certificate of sale to be issued to the 
purchaser by Government, its authorised 
officer and agent. Under Rule 9 an ap- 
plication for a transport permit is to be 
made in form M and the permit issued 
must be in form N. Form M provides 
for giving particulars such as the quantity 
of leaves purchased, the unit or units 
where they are purchased, the place or 
places where they are stored, the destina- 
tion to which they are to be transported 
and the place or places where such trans- 
ported leaves are to be stored. Similar 
particulars are to be mentioned in the 
pennit as stated in form N. 

7. These elaborate provisions in 

conjunction with the provisions of 

Section 5 indicate the extreme jea- 
lousy of the draftsman not to 

leave any loopholes in the net-work of 
control enabling anyone to possess these 
leaves by illegitimate acquisition or their 
being smuggled out in violation of these 
provisions from out of the units where 
they are grown or from the place where 
they are warehoused after their purchase, 
ft is dear from Section 5 (2) (b), the rules 
and the said forms that the intention 
underlying them all is to prohibit, except 
under permit, the movement of leaves 
from the units where they are purchased 
to any place outside either for storing 


them or for their consumption in the 
manufacture of bidis or for exporting 
them outside the State. The elaborate 
treatment and the clarity of the language 
of these provisions make the argument, 
that they were intended to restrict only 
the movement from the purchasing unit 
to the place of storage and that the leaves 
would be free for subsequent movement, 
impossible. The first limb of Mr. Sen’s 
argument consequently cannot be upheld. 

8. Such a construction, however, raises 
the question as to the constitutional sus- 
tamability of Section 5 and Rule 9 which 
are the provisions seriously challenged 
before us. An identical question chal- 
lenging the vaHdify of Sections 3 and 4 
of Qie Orissa Kendu Leaves (Control and 
Trade) Act, 28 of 1961, an Act almost 
Bimilar in terms to the one before us, 
and the scope of the amended Clause (6) 
of Article 19 came up before this Court 
in Akadasi Radhan v. State of Orissa, 
1963 Supp 2 SCR 691=(AIR 1963 SC 
1047). Dealing with Clause (6) of Arti- 
cle 19 and its impact on Clauses (f) and 
(g) of Article 19 (1) this Court laid down 
at page 707 of the report (SCR) = (at 
p. 1054 of AIR) as follows; 

“In dealing with the question about the 
precise denotation of the clause “a law 
relating to”, it is necessary to bear in 
mind that this clause occurs in Art 19 (6) 
which is, in a sense, an exception to the 
main provision of Article 19 (1) (g). Laws 
protected by Article 19 (6) are regarded 
as valid even though they impinge upon 
the fundamental right guaranteed under 
Article 19 (1) (g). That is the effect of 
the scheme contained in Article 19 (1) 
read with clauses (2) to (6) of the said 
Article. That being so, it would be un- 
reasonable to place upon the relevant 
clause an nnduly wide and liberal con- 
struction. “A law relating to” a State 
monopoly cannot, in the context, include 
all the provisions contained in the said 
law whether they have direct relation 
with the creation of the monopoly or not. 
In our opinion, the said expression shotdd 
be construed to mean the law relating 
to the monopoly in its absolutely essential 
features. If a law is passed creating a 
State monopoly, the Court should en- 
quire what are the provisions of the said 
law which are basically and essentially 
necessary for creating the State mono- 
poly. It is only those essential and basic 
provisions which are protected by the 
latter part of Article 19 (6). If there are 
other provisions made by the Act which 
are subsidiary, incidentai or helpful to 
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the operation of the monopoly, they do 
not fall under the said part and their 
validity must be judged under the first 
part of Article 19 (6). In other words, 
tlie effect of the amendment made in 
Article 19 (6) is to protect die law relat- 
ing to the creation of monopoly and that 
means that it is only the provisions of the 
law which are integrally and essentially 
connected with the creation of the mono- 
poly that are protected. The rest of the 
provisions which may be-' 'incidental do 
not fall under the latter part of Art. 19 (6) 
and would inevitably have to satisfy the 
test of the first part of Article 19 (6).” 

In that case Sections 3 and 4 of the Orissa 
Act were challenged on the ground that 
the monopolistic rights to purchase kendu 
leaves under Section 3 and the right to 
fix purchase price of these leaves conferr- 
ed by the two sections impinged upon the 
right of the petitioners there under Art. 19 
(1) (f) and (g) and that the restrictions 
imposed by them were unreasonable and 
were not saved either imder Clause (5) or 
Clause (6) of Article 19. The Court held 
that whereas the exclusive right of pur- 
chase conferred by Section 3 was an es- 
sential part of the trade monopoly which 
could validly be created imder the latter 
part of Clause (6) and was therefore be- 
yond the challenge of reasonableness of 
restrictions which it imposed, the exclu- 
sive right to fix the prices conferred by 
Section 4 was not, though it may be that 
such a power was necessary to effectual- 
ly enforce the trade monopoly imder Sec- 
tion 3. Therefore, though the latter did 
not have to pass the test of reasonable- 
ness, the former had to under Clause (5) 
and the first part of Clause. (6), as it im- 
posed a restriction not only on the right 
under Clause (g) but also under Cl. (f). 
However, on examining the right of the 
State to fix the prices, the Court came 
to the conclusion that the restriction im- 
posed by Section 4 oh the growers of 
Kendu leaves was not only in their own 
interest but also reasonable and rejected 
the challenge of unconstitutionality of 
both Sections 3 and 4. As already stated, 
the challenge to Section 3, which pro- 
vided the exclusive right to purchase and 
transport was confined only to the exclu- 
sive right of the State to purchase kendu 
leaves. No question was raised regard- 
ing the exclusive right of transport under 
Section 3 which prohibited others, save 
the State, its authorised officers and agents, 
from transporting the leaved from one 
place to another, and therefore, the Court 
did not express any opinion as regards 


^ State of M. P. (Shelat J.) A.LR. 

that part of Section 3. That question, 
therefore, is not concluded by that ded- 
saon and is open for determination, 

9. The impugned Section 5 raises in 
relation to the problem of transport two 
questions: (1) whether the restrictions are 
an integral part of the trade monopoly it 
seeks to create and therefore free from 
any challenge as to their reasonableness 
imder the latter part of Artide 19 (6), 
and (2) as regards its interpretation and 
scope. It may be recalled that in the 
Orissa case the Court declined to treat 
Section 4 of that Act which conferred 
the exclusive right to fix the prices on 
the State as an integral and organic part 
of the trade monopoly in Kendu leaves 
but treated it only as effectively abetting 
its implementation. Can an embargo on 
transport by anyone, save those mention- 
ed in Clauses (a), (b) and (c) of S. 5 (1) 
and the manufacturers of bidis and ex- 
porters of these leaves under the permit 
be regarded as an integral and organic 
part of the trade monopoly in them i. e., 
a monopoly in purchasing and selling 
them in such area or areas to which the 
Act is applied? It may be as stated in 
the State’s counter-affidavit that the trade 
monopoly can be effectively implemented 
only if the movement of the leaves is 
checked and regulated by confining the 
right of free movement to the State and 
its agents and under permits to the manu- 
facturers of bidis and the exporters and 
that if free movement were allowed tliere 
would be loopholes which would suffer 
illegitimate acquisitions and sales in leaves 
smuggled through the areas where they 
grow raising also difficulties in checking 
tile stocks legitimately purchased from 
Government. If a person were to pur- 
chase a quantity of leaves and is allow- 
ed to move it freely from the unit where 
it is purchased to his warehouse outside 
that unit and from there to other points, 
it might be easy for such a purchaser to 
effect illegitimate sales and purchases 
and yet show at the same time the cor- 
rect stock when checked by the autlio- 
rities. It may also be that without the 
restrictions of movement it would be- 
come difficult, if not impossible, to iden- 
.'tify the stock of a manufacturer or an 
exporter when checked in his warehouse 
as the one which he had purchased from 
Government. All this may be true, but 
is the prohibition or regulation of trans- 
port an integral or essential part of the 
monopoly witliout which the monopoly 
which the Act seeks to create cannot 
come into being? 
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10. The long title o£ the Act recites 
that the Act was enacted £or regulating 
“the trade in tendu leaves” by creating 
a State monopoly in such trade. Trade 
in tendu leaves would consist of dealing 
in those leaves, i. e., their purchase and 
sale. Transport of ihe leaves once pur- 
chased or sold would not prima facie be 
an organic or integral part of dealing in 
those leaves. It is something extraneous 
to dealing in those leaves, something 
which talces place after the purchase or 
the sale thereof is completed and pro- 
perty in them has passed from the dealer 
to the piuchaser and therefore does not 
form part of the trade in tliat commodity. 
That being so the restrictions on their 
transport contained in Section 5 cannot 
be held to be the integral part of the 
trade monopoly but as ancillary or inci- 
dental thereto, made for its effective en- 
forcement. If that be so, it affects the 
right of the purchaser tmder Art, 19 (1) (f) 
to hold and to dispose of the goo^ he 
has acquired, a right which is not cor- 
related, as the right under Clause (g) IS, 
with the monopoly which the section 
seeks to create. It follows, therefore, 
that such a provision would have to pass 
the test of reasonableness under Cl. (5) 
and the first part of Clause (6) of Art. 19. 
That would also be the position in res- 
pect of Article 304 (b). But since the 
requirement of these provisions is the 
same the yardstick of reasonableness 
would be common to aU tliese cases. It 
is well recognised that when an enact- 
ment is found to infringe any of the 
fundamental rights guaranteed under 
Article 19 (1), it must be held to be in- 
valid unless those who support it can 
bring it xmder the protective provisions 
of Clause (5) or Clause (6) of that Article, 
To do so, the burden is on those who 
seek that protection and not on the citi- 
zen to show that the restrictive enact- 
ment is invalid, [cf. Saghir Ahmad v. 
State of U. P., 1955-1 SCR 707=(AIR 
1954 SC 728) and Khyerbari Tea Co. Ltd. 
V. State of Assam, , 1964-5 SCR 975 at 
p. 1003 = (AIR 1964 SC 925 at pp. 938 
939)]. ■ 

11. That leads us to the next question 
as to the scope of the embargo on move- 
ment imposed by Section 5, If read lite- 
xarily, sub-section (1) places a total ban 
on any and every person against trans- 
porting the leaves, except those only men- 
tioned in Clauses (a), (b) and (c) therein. 
Sub-sec. (2) also if read literarily, would 
mean that an exception is made only in 
the case of (a) a grower who can move 
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his leaves freely but vsnthin the imit 
where they have grown, and (b) a pur- 
chaser who has purchased the leaves for 
manufacturing bidis. within the State or 
for, their export outside the State, but 
under a permit and in accordance mth 
its terms and conditions. Section 5 read 
thus, therefore, would mean that except 
for these two categories of persons, no 
one can apply for a permit to move the 
leaves from one place to another as if 
the legislature intended that the leaves 
must remain where they are when pur- 
chased. Does it mean that a person ■'vho 
purchases these leaves for purposes other 
than manufacture of bidis or export can- 
not move them even from the xmit where 
he has purchased to his place of residence 
or business? That would appear to be 
so because the provisions for a permit 
apply only to the manufacturer of bidis 
and the e^q^orter and to no other purchaser. 
That manifestly could not have been the 
intention of the legislature, for, the leaves 
being perishable, they are liable to get 
destroyed if their movement is totally 
forbidden. Quite apart from this con-i 
sideration, a mere literary or mechanical 
construction would not be appropriate' 
where important questions such as the im-1 
pact of an exercise of a legislative power 
on constitutional provisions and safeguards 
thereunder are concerned. In cases of 
such a kind, two rules of construction 
have to be kept in mind: (1) that courts 
generally lean towards the constitution- 
ality of a legislative measure impugned 
before them upon the presumption that 
a legislature would not deliberately flout 
a constitutional safeguard or right, and (2) 
that while construing such an enactment 
the court must examine the object and 
the piupose of the impugned Act, the mis- 
chief it seeks to prevent and ascertain 
from such factors its true scope and mean- 
ing. The object of the Act clearly was to 
regulate trade in tendu leaves in the 
public interest and for that end to create 
a State monopoly so that the purchasers 
of these leaves may not exploit the need 
and the poverty of small growers and pay 
the least possible price. The legislature 
thought that it was in the public interest 
to entrust the entire trade to the State who 
would fix reasonable prices in consulta- 
tion with an advisory committee and 
make at the same time compulsory for 
the State to purchase the entire stock 
which the growers would offer for sale at 
those prices. Considering the object of 
the Act, it cannot be conceived that upon 
the assumption that such a monopoly 
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was in the pubKc interest the exclusive 
right of the State to purchase and sell 
these leaves is unresonable. But the 
question as regards their transport is far 
from easy of solution. It may be that 
free movement of leaves even after they 
are sold to merchants would create 
difficulties in effectively implementing the 
intended monopoly in their trade or that 
such free movement would make check- 
ing of illegitimate transactions in the 
leaves difficult. But then it is difficult 
to conceive of a monopoly in this parti- 
cular commodity, as in others without any 
likely loopholes whatsoever. Can the 
State, therefore, to plug aU such loopholes 
pass a measure which, according to the 
appellants, imposes unreasonable restric- 
tions and which results in stultifying their 
business? There is a strong school of 
thought which believes that monistic 
tendencies in economics spell stagna- 
tion and that pluralism is as much 
desirable in economics as in politics 
and other fields of life. That may or may 
not be correct, but take the present case 
as an illustration. According to the ap- 
pellants, they manufacture as many as 1% 
crores of bidis a day. They have 
established a net-work of branches in 
several areas of the State. Wherever they 
purchase the leaves they have to be mov- 
ed to their warehouses outside and from 
there to their branches and tben to the 
sattedars who undertake to have bidis 
rolled throu^ mazdoors to whom they 
in turn distribute tobacco and these leaves 
supplied to them by the appellants. Even 
according to the Divisional Forest Officer 
there were as many as 6 or 7 thousand 
sattedars in Saugor district alone with 
whom manufacturers of bidis had con- 
tracts as mentioned above. The munber 
of mazdoors whom these sattedars employ 
for rolling bidis would certainly be con- 
siderable, We were told that practically 
every household in villages scattered 
from one another engages itself m bidi- 
roUing labour. It is also conceivable 
that in some of the households, not only 
the adults but the minors also would be 
engaged in this work. If the movement of 
leaves from stage to stage were to be so 
regulated as to require permits at each 
stage it is not difficmt to imamne tiiat con- 
siderable inconvem'ence to all engaged in 
tlie business of manufacturing bidis would 
inevitably ensue. Tlie correspondence on 
record shows that at one time even the 
Divisional Forest Officer was of the view 
that it would be impossible for the staff 


under him to cope with the work of issu- 
ing permits at each stage of the move- 
ment of the leaves and therefore permitt- 
ed the branch managers of the appellants 
to issue permits when leaves were moved 
from their branches to the sattedars. lliat 
relaxation was, however, cancelled as in 
his view the branch managers began to 
move the leaves in bulk contrary to his 
intention in granting that relaxation. 

12. In spite however, of the inconveni- 
ence which such a system might result in, 
there can, at the same time be little doubt, 
and even Mr. Sen agreed, that some kind 
of check on movement is necessary, for, 
without it the monopoly created by the 
Act would not effectively function. In 
our view a permit system which rebates 
the movement of leaves purchased by a 
manufacturer of bidis from the unit 
where they are purchased to his ware- 
house, then to the branches and to the 
sattedars cannot upto that stage be re- 
garded as unreasonable in the hght of the 
object of the Act; the economic condi- 
tions prevailing in the State and the mis- 
chief which it seeks to cure. At the same 
time to expect the manufacturer to get 
permits issued to his sattedars for distribu- 
tion by them to the innumerable maz- 
doors of comparatively small quantities of 
these leaves would be not only unreason- 
able but frustrating. The various checks 
imposed under the rules on the manu- 
facturer by way of his having to maintain 
stock registers, submit periodical returns, 
the right of inspection of the authorities 
etc. are sufficient to reasonably check 
transactions contrary to the Act But, 
considering the extraordinary inconveni- 
ence whidi would be caused to the 
manufacturer and balancing that with 
the mischief feared by the State, we 
think that when Section 5 was enact- 
ed the legislature could not have 
intended that the manizfacturer should 
also obtain permits in respect of the 
leaves distributed to the vast number of 
mazdoors for rolling the bidis by the sat- 
tedars who are themselves considerable in 
number. Though, tlierefore. Section 5 is 
couched in apparently \vide language, llie 
very object of the Act, as disclosed in its 
long title, contains inherent limitations 
against an absolute or as strictly regulat- 
ed a ban as it would at first reading of tlio 
section appear. 

13. In our view reading Section 5 (2) 
along with R. 9 of the said rules, what tliey 
are intended to reqiure is tliat a manu- 
facturer must have a permit to move Uic 
leaves purchased by him from the unit 
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or units where he has purchased them to 
his warehouse outside and from there to 
his branches and also when he transports 
them to his sattedars. But, no such 
permit was intended to be necessary when 
the leaves are distributed for the manu- 
facture of bidis by these sattedars to the 
mazdoors whom he employs. A construc- 
tion so limited in its sweep is commend- 
able as it is consistent with the object of 
the Act and is also in harmony with 
Cls. (5) and (6) of Art. 19 and Cl. (b) of 
Art. 804. Regarding the ban against move- 
ment of old leaves contained in the order 
dated June 4, 1965, there can be no 
difficTolty as it is conceded that old leaves 
in the context mean those which were in 
stock when these rules came into force 
and not the balance of leaves left un- 
consumed from year to year. So con- 
strued, the restrictions against free tran- 
sport cannot be held to be unreasonable 
and the validity of Section 5 and rule 9 
as also the order of Jime 4, 1965, except 
to the extent of its requiring a permit for 
distribution to the mazdoors, cannot be 
successfully challenged. So far as the 
order dated October 12, 1965. is concern- 
ed, it was a mere cancellation of a conces- 
sion and such cancellation caimot be 
challenged as a restriction, mu<^ less as 
an unreasonable restriction. 

14. In the result, subject to the 
observations hereinabove made, the ap- 
peal is dismissed, but in the circumstances 
of the case we make no order as to costs. 

Appeal dismissed. 
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Yuvraj Digvijay Singh, Appellant v. 
Yuvxani Pratap Kumari, Respondent. 

Civil Appeal No. 905 of 1968, DA 2-5- 
1969. 

(A) Hindu Marriage Act (1955), Sec- 
tion 12 (1) (a) — i Petitioner must prove 
that mental or physical condition of res- 
pondent from time of marriage till insti- 
tution of proceedings was such as to make 
consummation of marriage a practical im- 
possibility. 

^(F. A, O. No. 182-D of 1961, D/- 25-8- 
1966 — ^Punj at Delhi.) 
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A party is impotent if his or her mental 
or physical condition makes consvunma- 
tion of the marriage a practical impossibi- 
lity. In order to entitle a petitioner under 
Sec. 12 (1) (a) Hindu Marriage Act, 1955 
to obtain a decree of nullity, ne will have 
to establish that his wife, Ihe respondent, 
was impotent at the time of the marriage 
and continued to be so until the institu- 
tion of die proceedings. (Para 5) 

(B) Constitation of India, Article 136 
— Concurrent findings of fact based on 
proper consideration of entire evidence — 
No interference by Supreme Court — ^Find- 
ing by two lower courts that, petitioner’s 
case about respondent's impotency could 
not be believed and that respondent’s evi- 
dence that she had always been ready 
and willing to allow her husband to con- 
smnmate marriage should be believed — - 
Supreme Court refused to interfere and 
annul the marriage imder Section 12 (1) 
(a) Hindu Marriage Act — AIR 1958 SC 
441 and (1924) AC 349 and (1912) P 173, 
Disting. — (EKndu Marriage Act (1955), 
Section 12 (1) (a).) (Para 9) 

Cases Referred: Chronological Paras 
(1958) Am 1958 SC 441 (V 45) = 

1958 SCR 1410, Earnest John 

White V. Kathleen Olive White 10 
(1924) 1924 AG 849 = 131 LT 70, 

G V. G 13 

(1912) 1912 P 173 = 81 LJP 90, 

G V. G 14 

M/s. I. N. Shroff and Anand Prakash, 
Advocates, for Appellant; Mr. S. T. Desai, 
Senior Advocate, (M/s. I. M. Lall, S. R. 
Agaxwal, Champat Rai, Sampat and E. C. 
Agarwal, Advocates with him), for Res- 
pondent. 

The following Judgment of the Court 
was delivered by 

VAJDIALINGA^ J.: This appeal, by 
special leave, is directed against the judg- 
ment dated August 25, 1966 of the Circuit 
Bench of the High Court of Pimjab at 
New Delhi, confmning the judgment of 
the District Judge, Delhi, dismissing the 
petition filed by the appellant under Sec- 
tion 12 of the Hindu Marriage Act, 1955 
(Act XXV of 1955} (hereinafter called the 
Act.) 

2. At the conclusion of the hearing of 
this appeal on ApiR 28, 1969 we had in- 
dicated oiu conclusion that no inter- 
ference with the judgment of the High 
Court was called for and that the appeal 
is dismissed without any order as to costs. 
The detailed reasons for our decision 
were to be given later. Accordingly we 
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hereby give our reasons for coming to the 
said conclusion. 

3. The appellant had married the res- 
pondent according to Hindu rites on 
April 20, 1955. After the marriage the 
parties lived together for about three 
years at various places such as 
Delhi, Alwar, Bombay and Europe and, 
according to the appellant, during this 
period the marriage was not consummat- 
ed. The appellant filed an application 
before the District Judge at Delhi, on 
March 15, 1960 imder Section 12 of the 
Act praying that the marriage between 
himself and his wife, the respondent, 
being voidable, may be annulled by a 
decree of nullity. In brief, the case of 
the appellant was that since his marriage 
he had made frequent attempts to con- 
summate it, but, due to an invincible 
and persistent repugnance on the part of 
the respondent to tlie act of consumma- 
tion, he had failed to achieve it and, as 
such, the marriage had remained imcon- 
summated. He further averred that his 
wife, the respondent, was impotent at 
the time of the marriage and continued to 
be so until the filing of his petition. 
According to him the impotency of the 
respondent was responsible for the non- 
consummation of the marriage. 

4. The respondent-wife contested the 
application on various grounds. She em- 
phatically denied that she had shown any 
repugnance whatsoever to the act of con- 
summation of marriage. She further stated 
that she had lived with the appellant for 
about three years and had ^so accom- 
panied him on his visit to England and 
the Continent and, during that period she 
was always ready and prepared to give 
full access to the petitioner to her person 
for consummating the marriage. She spe- 
cifically averred that the consummation 
could not take place because the appel- 
lant was suffering from some physical 
disability or impotency and that he never 
made any attempt at consummation. She 
repudiated the allegation that she was 
either impotent at the time of the mar- 
riage or that she was impotent at the 
time of the institution of the proceed- 
ings. She reiterated tliat the appellant 
was physically and emotionally unable to 
consummate the marriage and he had 
made a false excuse of impotency of the 
wife as being the cause for non-consum- 
mation of the marriage. She furtlier 
stated that the appellant was physically 
and se.xually impotent and, consequently, 
unable to perform tlie normal sexual func- 
tions and, in wcw of this, he had never 


expressed bis willingness, by bis conduct’ 
or bebaviour, to consummate tbe marriage 
even tbougb the parties bved together 
for a number of years and bad occupied 
tbe same bed in tbe same room. 

5. It will therefore be seen that while 
the appellant filed the appbeation on the 
ground that the respondent was impo- 
tent, the respondent, in turn, bad alleged 
that it was the appellant who was impo- 
tent. Tbe material provision of the Act 
under which the application was filed b> 
tbe appellant is Section 12 (1) ■ (a) which 
is as follows: 

“12 (1) Any marriage solemnized, whe- 
ther before or after the commencement 
of this Act, shall be voidable and may 
be aimulled by a decree of nullity on any 
of the following grounds, namely:-r- 

(a) that tlie respondent was impotent 
at the time of the marriage and continued 
to be so rmtil the institution of the pro- 
ceeding: 

o « e o - 

A party is impotent if his or her mental 
or physical condition makes consumma- 
h’on of the marriage a practical impossi- 
bility. The condition must be one, ac- 
cording to the statute, which existed at 
the time of the marriage and continued 
to be so until the institution of the pro- 
ceedings. In order to entitle the appel- 
lant to obtain a decree of nullity, as 
prayed for by him, he ■wdll have to esta- 
blish that his wife, the respondent, was 
impotent at the time of the marriage and 
continued to be so until the institution 
of the proceedings. 

6. Both the appellant and the respon- 
dent have been examined by doctors and 
their oral evidence and reports are on 
record. ' Though the impotency of the 
appellant does not strictly arise for con- 
sideration in a petition filed by him, 
nevertheless the trial Court framed issues 
even in that regard. Issues Nos. 1 and 
2. which are material, are as follows: 

“1. Whether the respondent was impo- 
tent at the time of the marriage and has 
continued to be so till the filing of the 
present petition? 

2. Is the petitioner impotent and con- 
sequently unable to perform the normal 
sexual function with the respondent? If 
so, what is the effect thereof?” 

Tlie learned District Judge, after a con- 
sideration of the evidence on record, ulti- 
mately held that the appellant had failed 
to prove that the respondent was at any 
time impotent' and, as such, decided 
issue no. 1 against the appellant. He fur- 
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Iter held, on issue no. 2 that the facts 
of the case, on the contrary, showed that 
because of some physical or psychologi- 
cal cause, it was the appellant who was 
not able to consummate the marriage 
wi& the respondent. In this view the 
petition filed by the husband appellant 
was dismissed. 

7. On appeal by the appellant, the 
learned Judges of the Circuit Bench of 
the Punjab High Court differed from the 
finding of the trial Court on issue no. 2. 
The learned Judges however held that 
it had not been proved that the appel- 
lant was impotent, but, on the material 
issue regarding the impotency of the res- 
pondent-wife the learned Judges were of 
the view that there were various factors 
and circumstances throwing a serious 
doubt on the allegation made by the ap- 
pellant. The Court held that it had 
not been established by the appellant 
that non-consummation of the marriage 
was due to the impotency of the respon- 
dent. It further held that on the state 
of evidence it did not believe that the 
respondent-wife had been proved to be 
impotent. The High Court also declined 
to believe the case of the appellant that 
die respondent had persisted in her at- 
titude of exhibiting repulsion to the 
sexual act. 

8. It is not really necessary for us to 
deal elaborately with the evidence in the 
case on the basis of which concurrent 
findings have been recorded by the Dis- 
trict Court and the High Court, rejecting 
the case of the appellant that his wife 
the respondent, was impotent at the time 
of the marriage and continued to be so 
until the institution of the proceedings. 

9. Mr. Shroff, learned counsel for the 
appellant, found considerable difficulty in 
satisfying us that the finding recorded 
by the two Courts on this aspect was er- 
roneous or not supported by &e evidence. 
No doubt, there was a feeble attempt 
made by the learned counsel to luge that 
the evidence of the respondent that she 
had always been ready and willing to 
allow her husband to consummate the 
marriage should not be believed. When 
the two Courts have accepted her evi- 
dence, it is futile on the part of the ap- 
pellant to urge this contention. 

10. The reliance placed by Mr. Shroff 
on the decision of this Court in Earnest 
John White v. Kathleen Olive White, 
1958 SCR 1410 = (AIR 1958 SC 441) is 
tn^laced. In that decision, it has been 
laid down that though it is not usual for 


this Court to interfere on questions of 
fact, nevertheless, if the Courts below 
ignore or mis-construe important pieces 
of evidence in arriving at their finding, 
such findhig is liable to be interfered 
with by this Court. We are satisfied that 
the Comts below, in the instant case, 
have neither ignored nor mis-constmed 
important pieces of evidence when they 
came to the conclusion that the appel- 
lant’s case, regarding the impotency of 
the respondent, could not be believed. 

11. On the findings that both the ap- 
pellant and the respondent were not im- 
potent and the marriage had not been 
admittedly consummated, counsel urged 
that the conclusion to be drawn was &at 
such consummation was not possible be- 
cause of an invincible repugnance on the 
part of the wife. Counsel further urged 
that taking into account the practical im- 
possibility of consummation, the applica- 
tion filed by the appellant should be al- 
lowed. 

12. So far as the charge of ‘invincible 
repugnance to the sexual act’ on the part 
of the respondent is concerned, it is only 
necessary to refer to the finding of the 
High Court that the allegation had not 
been proved but that, on me other hand, 
lack of proper approach by the appel- 
lant for consummating the marriage might 
have been responsible for non-consum- 
mation. It is the further wew of the 
High Court that the evidence of the ap- 
pellant that he went on making attempts 
on several occasions for consummation 
of the marriage cannot be believed. 

IS. Mr. Shroff referred us to the deci- 
sion of the House of Lords in G. v. G., 
1924 AG 349. That was an action by a 
husband against his wife for a decree of 
nullity of marriage on the ground of im- 
potency. It was established that the hus- 
band was potent and had made frequent 
attempts to consummate the marriage but 
he could not succeed in owing to me un- 
reasoning resistance of the wife. The 
wife was dedared, on medical examina- 
tion, not to suffer feom any stractural 
incapacity. Under those circumstances 
the House of Lords held that the conclu- 
sion to be drawn from the evidence was 
that the wife’s refusal was due to an 
invindble repugnance to the act of con- 
summation and, as such, the husband was 
entitled to a decree of nullity. This deci- 
sion does not assist the appellant, as we 
have already referred to me finding of 
the High Court disbelieving the evidence 
of the appellant on this aspect. 
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14. Mr. Sliroff next relied on the deci- 
sion in G. V. G., 1912 P 173 holding that 
a Court would be justified in annulling 
a marriage if it was found that 
the marriage bad not been and 
could not be consummated by the 
parties thereto, though no reason for 
non-consummatioii was manifest or ap- 
parent In that decision both the hus- 
band and the wife were perfectly normal 
and each charged the other as being res- 
ponsible for non-consummation of the 
marriage. The Court held that without 
going into the question as to who was 
the guilty party, it was evident that the 
marriage had not been consummated and 
could not be consummated in future also. 
Accordingly the Court annulled the mar- 
riage for Ihe reason that it was satisfied 
that — “quoad hunc et quoad hunc, these 
people cannot consummate the marriage.” 

The Court further held that the two peo- 
ple should not be tied up together for 
the rest of their lives in a state of misery. 
The position in the case before us is 
entirely different. Neither of the two 
Courts have foimd that the marriage can- 
not be consummated in future and they 
have not also accepted the appellants 
plea that the respondent had always re- 
sisted his attempts to consummate the 
marriage. 

15. When once the finding has been 
arrived at that the appellant has not esta- 
blished that the respondent was impotent 
at the time of the marriage and continued 
to be so until the institution of the pro- 
ceeding, the inevitable result is the dis- 
missal of ihe appellant’s apph’cation under 
Section 12 (1) (a) of ihe Act. The result 
is that the appeal fails and is dismissed. 
There will be no order as to costs. 

Appeal dismissed. 
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Panchayats — U. P. Panchayat Raj Act 
(26 of 1947), Section 95 (1) (g) — Power 
to ptmish under — Enquiry into charges 
levelled against Officer of Gaon Sabha 
pending ^ Suspension of Officer in exer- 
cise of power — Suspension is widiout 
jurisdiction. 

The State Government has no power 
bo suspend a Pradhan of a Gaon Sabha 
pending enquiry into charges levelled 
against him. It is true that under Sec- 
tion 95 (1) (g), power is conferred on the 
Government to suspend or remove a mem- 
ber of a Gaon Panchayat or joint com- 
mittee Bhumi Prabandhak Samiti or an 
office-bearer of a Gaon Sabha or a Panch, 
Sahayak Saipanch or Sarpanch of a Nyaya 
Pandiayat if the conditions mentioned 
dierein are satisfied. But that power is 
admittedly a power to punish. No specific 
power to suspend a Pradhan pending en- 
quiry into the charges levelled against 
him has been conferred on the State Gov- 
ernment. (Para 4) 

A Pradhan cannot be considered as a 
servant of the Government. He is an 
elected representative. There is no con- 
tractual relationship between him and the 
Government much less the relationship 
of master and servant. His rights and 
duties are those laid down in the Act. 
That being so the State Government can 
have no competence to require Pradhans 
not to discharge their functions as Pra- 
dhans during the pendency of an enquiry 
into the charges made against them. AIR 
1959 SG 1342 and AIR 1961 SC 276 and 
AIR 1964 SC 787 and AIR 1968 SC 800, 
Distinguished; AIR 1952 SC 362, Ref. 

(Paras 5, 6) 

It is well recognised that where an 
Act confers a jurisdiction, it impliedly 
also grants the power of doing all such 
acts, or employing such means as are 
essentially necessary to its e.xecub'on. But 
before implying the existence of such a 
power the court must be satisfied that 
the existence of that power is absolutely 
essential for the discharge of the power 
conferred and not merely that it is con- 
venient to have such a power. The power 
to place under suspension an officer is 
not absolutely essential for the proper 
exercise of the power conferred under 
Section 95 (1) (g). The mere possibility 
of interference with ihe course of en- 
quiry or of further misuse of powers aro 
not sufficient to enlarge the scope of a 
statutory power. AIR 1968 All 158, Ap- 
proved. (Paras 8, 10) 



1970 S. D. O., Faizabad v. S. N. Singh (Hegde J.) [Prs. 1-5] S.C. 141 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 800 (V 55) = 

1968-2 SCR 577, Balwant Rai Rati- 
Id Patel V. State of Maharashtra 5 

(1966) AIR 1966 All 158 (V 53) = 

1965 All LJ 663, Babu Nandan v. 

Sub Divisiond Officer, Sdempur 10 

(1964) AIR 1964 SC 787 (V 51) = 

1964-5 SCR 431, R. P. Kapur v. 

Union of India 5 

(1961) Am 1961 SC 276 (V 48) = 

1961-1 SCR 750, T. Cajee v. U. 
Jormonik Siena B 

(1959) Am 1959 SC 1842 (V 46) = 

1960-1 SCR 476, Management of 
Hotel Imperid, New Delhi v. Hotel 
Workers’ Uaioa 5 


(1952) AIR 1952 SC 362 (V 39) = 

1952 SCR 1122, Sm. Hira Devi v. 
District Board, Shahjahanpur 6 

Mr. C. B. Agarwda, Senior Advocate 
(Mr. O. P. Rana, Advocate with him), for 
Appellant; M/s. S. C. Agarwd, R. K. Garg 
and D. P. Singh, Advocates of M/s. 
Ramamurti and Co. and Miss S. Chakra- 
varty. Advocate, for Respondent 
The following Judgment of the Court 
was delivered by 

HEGDE, J.; In this apped by spedd 
leave, the scope of Section 95 (1) (g) of 
the U. P. Panchayat Raj Act, 1947 (to be 
hereinafter referred to as the Act) arises 
for decision. 

2. The facts materid for the purpose 
of dedding this apped are these: The 
respondent was the elected Pradhan of 
the Goan Sabha of Asapur District Faiza* 
bad. The Sub-Divisiond Officer, Sadar, 
Faizabad placed him under suspension 
as per his order of September 18, 1963. 
The order in question reads as follows: 

“Sri Shambhoo Narain Singh, Pradhan of 
Gram Sabha and Chairman, Land 
Management Committee of village Asa- 
pur is placed under suspension with effect 
from the immediate date. He is further 
directed to hand over the charge to the 
Up-Pradhan of Gram Sabha, Asapmr. The 
Up-Pradhan will function as Pradhan till 
fu^er orders. The charge sheet against 
Sri Shambhoo Narain Singh wiU follow. 


(Sd.) S. M, Abbas, 
P.C.S.. 

Sub-Divisiond Officer, Sadar, 
Faizabad." 

8. The validity of this order is being 
challenged in these proceedings. It is the 
common case of both the parties that the 
suspension ordered thereunder is merely 
a sus^^sios pending enqvdry and is not 
a punishment imposed tmder S. 95 (1) (g). 


The question for decision is whether the 
appellant had the competence to place 
the respondent imder suspension pending 
enquiry into the charges levelled against 
the respondent. The impugned ordei; 
Was challenged before a sin^e judge of 
the Allahabad High Comt by means of 
a petition under Artide 226 of the Com 
stitution. The learned single judge dis- 
missed that petition but in appeal the 
appellate bench upheld the contention of 
the respondent and quashed the same 
holding that Section 95 (1) (g) did not em- 
power the appellant to pass the impugned 
order. It is the correctness of that con- 
dusion that is in issue in this appeal 

4. To repeat iho respondent is an ■ 
elected Pradhan. His ri^ts and duties 
are regulated by the Act. He is not a 
Government servant thou^ he has to be 
deemed as a public servant within the 
meaning of Section 21 of the Indian Penal 
Code in view of Section 28 of the Act. 
He is not a subordinate of the Sub-Divi- 
sional Officer or even of the Government 
It is true that the Act has conferred on 
the State Government certain powers of 
control and supervision over the Gaon 
Sabhas and its office-bearers. These 
powers are enumerated in Section 95. 
Under Section 95 (1) (g) power is con- 
ferred on the Government to suspend or 
remove a member of a Gaon Panchayat 
or joint committee (Bhumi Prabandhak 
Samiti) or an office-bearer of a Gaon Sabha 
or a Panch, Sahayak Saipanch or Sar- 
panch of a Nyaya Panchayat if the condi- 
tions mentioned therein are satisfied. But 
that power is admittedly a power to 
punish. No specific power to suspend a 
Pradhan pending enquiry into the charges 
levelled against him has been conferred 
on the State Government. This much is 
conceded. In view of Section 96A the 
power conferred on the Government 
under Section 95 can be delegated to any 
officer or authority subordinate to it sub- 
ject to such conditions and restrictions as 
the Government may deem fit to impose. 
The State Government’s power imder Sec- 
tion 95 (1) (g) has been delegated to Sub- 
Divisional Officers. Therefore if the State 
Government is held to have power to 
suspend an office-bearer of a Gaon Sabha 
pending enquiry into the charges levelled 
against him that power must he held to 
have been delegated to the Sub-Divisional 
Officers. Therefore the essential question 
is whether the State Government has 
power to make the impugned order. 

5. A iaint attempt was made to show 
that the relationship between the State 
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Government and the Pradhans is that of 
master and servants and that being so 
the State Government has competence to 
require Pradhans not to discharge their 
fimctions as Pradhans during me pen- 
dency of an enquiry into the charges 
made against them. It was urged that 
if the court is pleased to hold that the 
relationship between the State Govern- 
ment and the Pradhans is that of a master 
and the servants then the appellant could 
call into aid the rule laid down by this 
Court in Management of Hotel Imperial, 
New Delhi v. Hotel Workers’ Union, (I960) 
1 SCR 476 = (AIR 1959 SC 1342); T. 
Cajee v. U. Jormonik Siem, 1961-1 SCR 
750 = (AIR 1961 SC 276); R. P. Kapur 
V. Union of India, 1964-5 SCR 431 = 
(AIR 1964 SC 787) and Balwant Rai Rati- 
lal Patel v. State of Maharashtra, 1968-2 
SCR 577 = (AIR 1968 SC 800). This is 
a wholly imtenable contention. A Pradhan 
cannot be considered as a servant of the 
Government. He is an elected represen- 
tative. Hiere is no contractual relation- 
ship between him and the Government 
much less the relationship of master and 
servant. As mentioned earlier his rights 
and duties are those • laid down in the 
Act. Therefore the rule laid down in 
the above cited decisions is wholly in- 
applicable to the facts of this case. In 
this case tliere is no question of suspend- 
ing a servant from performing the duties 
of his ofBce even though the contract of 
service is subsisting. In the case of a 
master and his servant it is a weU esta- 
blished right of the master to rfve direc- 
tions to his servant relating to his duties. 
That power includes within itself the right 
to direct the servant to refrain from per- 
forming his duties but that does not ab- 
solve the liability of the master to pay 
the remuneration contracted to be paid 
to the servant unless otherwise provided 
in the contract, even during the period 
the servant is required not to perform his 
duties. 

6. The Gaon Sabha is the creature of 
a statute. Its powers and duties as well 
as the ■ powers and duties of its oflBcers 
are all regulated by thd Act. Hence no 
question of any inherent power arises for 
consideration — ^see Srri. Hira Devi v. Dis- 
trict Board, Shahjahanpur, (1952) SCR 
1122 = (AIR 1952 SC 362). 

7. The only other contention advan- 
ced is that power claimed should be held 
to be an essential power for the proper 
discharge of the conferred power. It was 
urged mat without such a power, charges 
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framed against any office-bearer cannot 
be properly inquired into as he may uti- 
lise his office to interfere with the course 
of enquiry and the possibility of h^ conti- 
nuing to misuse his office during the pen-; 
dency of the enquiry caimot be ruled out 

8. It is well recognised that where an 
Act confers a jurisdiction, it impliedly 
also grants the power of doing all such 
acts, or employing such means as are 
essentially necessary to its execution. But 
before implying tlie existence of sucli a 
power the court must be satisfied that 
the existence of that power is absolutely 
essential for the discharge of the power 
conferred and not merely that it is conve- 
nient to have such a power. We are not 
satisfied that the power to place under 
suspension an officer is absolutely essen- 
tial for the proper exercise of the power 
conferred imder Secfa'on 95 ( 1 ) (g). It 
cannot be said that the power in question 
cannot be properly exercised without the 
power to suspend pending enquiry. The 
mere possibility of interference with the 
course of enquiry or of further misuse ol 
powers are not sufficient to enlarge the 
scope of a statutory power. If it is other' 
wise the mere power to pum'sli an offen- 
der would have been held sufficient to 
arrest and detain him pending enquiry 
and trial. There would have been no 
need to confer specific power to arrest 
and detain persons charged vrith offences 
before their conviction. 

9. The xmsustainability of the conten- 
tion of the appellant would become obvi- 
ous on an examination of the various 
provisions of the Act. Under the impug- 
ned order, the appellant had directed 
the Up-Pradhan to officiate as Pradhan 
during the suspension of the respondent. 
Our attention has not been invited to any 
provision either in the Act or in the rules 
framed thereimder under which the ap- 
pellant could have made such an order. 
If he could not have made that order, 
as in our opinion he could not have, then 
the question arises as to who could dis- 
charge the functions of a Pradhan when 
he is placed under suspension pending en- 
quiry of the charges levelled against him. 
Absence of a provision providing for such 
a contingency is a clear indication of the 
absence of the power -contended for. 

10. For the reasons mentioned above, 
we agree with the Appellate Bench of the 
High Court that the impugned order was 
made without the authority of law. That 
is also the view taken by the Allahabad 
High Court in Babu Nandan v. Sub-Diw- 
sional Officer, Salemptrr, AIR 1966 All 
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158. We accordin^y dismiss this appeal 
Vsdth costs. 

Appeal dismissed. 
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T. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Talchetray Shivdattray Mankad, Appel- 
lant V. State of Gujarat, Respondent 

Civil Appeal No. 409 of 1966, D/- 9-4- 
1969. 

Civil Services — Saurashtra Covenant- 
ing State Services (Seperaimvation Age) 
Rules (1955), Rule 3 (i) — Bombay Civil 
Service Rules (1959), Rule 161 (c) (2) (ii) 
Cl) — Public servant governed by Sau- 
rasbtra Rules (1955) — His compulsory 
retirement under Bombay Rules before 
attaining age of 55 years, after States re- 
organisation. — Not valid — Spl. Civil 
Appliu No. 827 of 1961, D/- 11-7-1963 
(Guj), Reversed — Such retirement 
amounts to removal — Article 311 (2) ap- 
plies — (Constitution of India, Articles 
309, 311 (2) ) — (States Reorgam'sation Act 
(1956), Sec. 115 (7) Proviso) — (Civil P. C. 
(1908), Preamble — • Interpretation of Sta- 
tutes). 

A Government servant, whose retire- 
ment was governed by Ride 3 (i) of the 
Saurashtra Covenanting State Services 
(Superaimuation Age) Rules (1955), could 
not, on reorganisation of the States, be 
compulsorily retired before reaching the 
aee of 55 years, under Rule 161 of the 
Bombay Civil Service Rules (1959). Com- 
pulsory retirement of such servant under 
Rule 161 of the Bombay Rules (1959) 
amounted to variation of service condi- 
tion to his disadvantage which could not 
be allowed under the proviso to S. 115 (7) 
of the States Reorganisation Act (1956). 
Spl. Civil Appln. No. 827 of 1961, D/- 
11-7-1963 (Guj), Reversed. (Para 7) 

Rule 3 (i) of the Saurashtra Rules (1955) 
does not give power to the Government 
to retire a servant compulsorily before 
he reaches the age of 55 years. As there 
is no minimum period of service fixed 
alter which a servant can be compulsorily 
retired, retirement of a servant under 
Rule 3 (i) o f Saurashtra Rules (1955) be- 

*(Spl. Civil Appln. No. 827 of 1961, D/- 
11-7-1963— Guj.) 
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fore attaining 55 years of age wotild tanta- 
mount to dismissal, or removal under 
Article 311 (2) of the Constitution. For 
efficient achninistration it is necessary 
that public servants should enjoy a sense 
of security of tenure and that me termi- 
nation of service of a public servant under 
a rule which does not lay down a reason- 
ably long period of qualified service is 
in substance removal under Art. 311 (2). 
The principle is that the rule relating to 
compulsory retirement of a Government 
servant must not only contain the outside 
limit of superannuation but there must 
also be a provision for a reasonably long 

E eriod of qualified service which must 
e indicated with sufficient clarity. To 
give an example, if 55 years have been 
speciKed as the age of superannuation 
and it it is sought to retire the servant 
even before that period it shoxild be pro- 
vided in the rule that be could be re- 
tired after he has attained the age of 50 
years or he has put in service for a period 
of 25 years. .AIR 1964 SC 600 and' AIR 
1964 SC 1585, Foil. (Para 6) 

Consequently, Rule 3 (i) of the Sau- 
rashtra Rules will have to be declared 
invalid if the expression “unless for spe- 
cial reasons otherwise directed by Gov- 
ernment” is so construed as to give a 
power to order compulsory retirement 
even before attaining the age of 55 years. 
It is well known that a law or a statutory 
rule should be so interpreted as to make 
it valid and not invalid. If this expres- 
sion is confined to the construction that 
it gives power to the Government to al- 
low a Government servant to remain in 
service even beyond the age of 55 years 
for special - reasons the rule will not be 
rendered invalid. (Para 7) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 600 (V 51) = 


1964-5 SCR 683, Moti Ram Deka 
V. General Manager, N. E. F. 
Railways Maligaon Pandu 6 

(1964) AIR 1964 SC 1585 (V 51) = 

1964-7 SCR 587, Giurdev Sin^ 

Sidhu V. State of Punjab 6 

(1960) AIR 1960 SC 1305 (V 47) = 

1961-1 SCR 88, Dalip Singh v. 

State of Punjab 6 

(1958) AIR 1958 SC B32 (V 45) = 

1958 SCR 1052, P. Balakotaiah 
V. Union of India 6 

(1957) AIR 1957 SC 892 (V 44) = 

1958 SCR 571, State of Bombay 
V. Saubhagchand M. Doshi 6 

(1954) AIR 1954 SC 680 (V 41) = 

1955.1 Lab LJ (SC) 55, Bhola- 
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rashtra 3 

Mr. R. Gopalaloislmaii, Advocate, for 
Appellant; M/s. G. L. SangW, S. K. 
Dholakia and R. N. Sachthey, Advocates, 
for Respondent. 

The following Judgment of the Court 
was delivered by 

GROVER, J.: This is an appeal by spe- 
cial leave from a judgment of the Guja- 
rat High Court dismissing a petition under 
Article 226 of the Constitution by which 
the order, retiring the appellant from ser- 
vice before he had attained the age of 
55 years, had been challenged. 

2. The appellant had joined the ser- 
vice of the erstwhile State of Junagadh 
on August 1, 1934. That State merged 
into the State of Saurashtra on January 
20, 1949. The appellant continued to re- 
main in the service of that State having 
been confirmed as an Executive Engineer 
on September 24, 1956. On the merger 
of Saurashtra in the new bilingual State 
of Bombay on November 1, 1956, the ap- 
pellant was absorbed in the service of 
the said State. On the bifurcation of the 
State of Bombay on May 1, 1960, he was 
assigned to the State of Gujarat and was 
absorbed as a permanent Executive Enm- 
neer there. On October 12, 1961 me 
State of Gujarat made an order retiring 
die appellant from the service with effect 
from January 12, 1962. On that date he 
had not attained the age of 55 years but 
he was about 53 years old. This order 
was made in exercise of the powers con- 
ferred by Rule 161 of the Bombay CSvil 
Service Rules 1959. The order of retire- 
ment was challenged by the appellant by 
means of a writ petition whiai was dis- 
missed. 

8. It is common groimd that when the 
appellant was in the service of the erst- 
while State of Junagadh his conditions 
of service were governed by the Junagadh 
State Pension and Parvashi Rules which 
had been made by the ruler of the State 
who exercised sovereign legislative 
powers. According to those rules the age 
of superannuation was 60 years. Before 
the inclusion of the Junagadh State in 
the State of Saurashtra the Rajpramuldi 
' had promulgated an Ordinance called the 
Saurashtra State Regulation of Govern- 
ment Ordinance 1948. By- Section 4 of 
that Ordinance aR the laws in force in 
the covenanting States prior to their inte- 
gration were continued in force in tho 
State of Saurashtra until repealed or 
amended under Section 5. Notwithsland- 
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ing this the Saruashtra Government adopt- 
ed and applied the Bombay Civil Service 
Rules which were then in force in the 
State of Bombay by an order dated Sep- 
tember 23, 1948. This court in Bhola- 
nath J. Thakur v. State of Saurashtra, AIR 
1954 SC 680 held that the Rules as re- 
gards the age of superannuation which 
prevailed in the covenanting State which 
in that case was the State of Wadhwan 
continued to govern those government 
servants who had come from that State 
and had been absorbed in the services of 
the State of Saurashtra. In view of that 
decision the State of Saurashtra made the 
Saurashtra Covenanting State Services 
(Superannuation Age) Rules, 1955, herein- 
after called the “Saurashtra Rules” in exer- 
cise of the power conferred by Article 809 
of the Constitution. Rule 3 (i) provided; 

“A Government servant shall, unless for ^ 
special reasons otherwise directed by 
Government, retire from service on his 
completing 55 years of age.” 

4. After the integration of the Sau- 
rashtra State into the State of Bombay a 
resolution was passed by the Government 
on January 7, 1957 applying the old Bom- 
bay Civil Service Rmes to Saurashtra 
area. On July 1, 1959 the Bombay Civil 
Service Rules 1959, hereinafter called the 
“Bombay Rules” were promulgated imder 
Article 309 of the Constitution. Clause 
(c) (2) (ii) (1) of Rule 161 is as follows: 

“Except as otherwise provided in this 
Sub-dause, Government servants in the 
Bombay Service of Engineers, Class I 
must retire on reaching the age of 55 
years, and may be required by the Gov- 
ernment to retire on reaching the age of 
50 years, if they have attained to the rank 
of Superintending Engineer.” 

It was imder this rule that the order re- 
tiring the appellant was made. 

5. In the High Court the writ petition 
filed by the appellant was heard and dis- 
posed of with two other similar petitions 
in which identical questions had been 
raised. A number of points were raised 
in the High Court but it is uimecessary 
to refer to them because the questions on 
which the present appeal can be disposed 
of are only two; (1) Whether the appel- 
lant was governed by the Saurashtra \ 
Rules or the Bombay Rules and (2) even ■ 
if the Saurashtra Rules were applicable 
could the retirement of the appellant be 
ordered before he had attained the age 

of 55 years. The High Court rightly 
looked at the provisions of Section 115 (7) 
of the States Reorganisation Act, 1956. It 
is provided thereby that nothing in the 
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section sliall be deemed, to effect after 
the appointed day the operation of the 
provisions of Chapter I of Part XW of 
the Constitution in relation to the deter- 
mination of the conditions of service of 
persons serving in connection with the 
affairs of the Union or any State. The 
proviso is important and lays dovm that 
the conditions of service applicable im- 
mediately before the appointed day to 
the case of any person referred to in sub- 
section (1) or sub-section (2) (of Sec. 115) 
shall not be varied to his disadvantage 
except with the previous approval of the 
Central Government. The case of the 
appellant feU within the proviso and it 
had, therefore, to be determined whether 
the conditions of service applicable to the 
appellant immediately before the appoint- 
ed day which admittedly were contained 
in the Saurashtra Rules had been varied 
to his disadvantage, and if so, whether 
the approval of the Central Government 
had been obtained. It was conceded be- 
fore the High Court by the learned Advo-. 
cate Generd, who appeared for the State, 
that no previous approval of the Central 
Government had been obtained to vary 
the conditions of service of those pubhc 
servants who were serving in the State 
of Saurashtra until November 1, 1956. 
The High Court in this situation pro- 
ceeded to decide whether by the appli- 
cation of Rule 161 of the Bombay Rides 
the conditions of service of the appellant 
contained in the Saurashtra Rules had 
been varied to his disadvantage. It was 
argued on behalf of the appellant that the 
expression “unless for special reasons 
otherwise directed by Government” in 
Rule 3 (i) of the Saurashtra Rules pro- 
vided for extension of the age of super- 
annuation beyond 55 years and not for 
reduction thereof. The Advocate-General 
had argued that what was meant by the 
aforesmd words was that Government 
could for special reasons, retire a Gov- 
ernment servant before he had attained 
the age of 55 years which was the nor- 
mal superannuation age. If that was so 
Rule 161 (c) (2) (h) (1) of the Bombay 
Rules could not be regarded as having 
Varied the conditions of service contain- 
ed in the Saurashtra Rules to the disad- 
vantage of the Government servants. The 
ffigh Court was of the view that while 
framing the Saurashtra Rules the drafts- 
men who must have been well aware of 
the then Bombay Civil Service Rules 
which were in the same terms as R. 161 
of the Bombay Rules could not have 
fmmed the clause in such manner as to 
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introduce an element of discrimination 
between Executive Engineers who had 
been absorbed from a Covenanting State 
and those who had been appointed or 
recruited directely by the State Govern- 
ment. In the opinion of the Hi^ Court 
even under the Saurashtra Rules retire- 
ment could be ordered before a person 
had attained the age of 55 years. It was, 
tiierefore, held that the conditions in 
Rule 161 (c) (2) (ii) of the Bombay Rules 
had not been shown to be less advan- 
tageous or disadvantageous to the appel- 
lant than the conditions in Rule 3 (i) of 
the Saurashtra Rules by which the ap- 
pellant was governed until November 1, 
1956. In this manner the proviso to Sec- 
tion 115 (7) of the States Reorganisation 
Act 1956 did not stand in the way of the 
applicability of the Bombay Rules. 

6. We find it difficult to concur with 
the view of the High Court Rule 3 (i) 
of the Saurashtra Rules, if construed or 
interpreted in the manner in which it has 
been done by the High Couriv would 
bring it into direct comlict vpith the law 
laid down by this Court in Moti Ram 
Delca V. General Manager, N. E. F. Rail- 
ways Maligaon, Pandu, 1964 (5) SCR 
683=(AIR 1964 SC 600), which is a judg- 
ment of a bench of seven judges of th^ 
Court. One of the matters wmch came 
up for consideration was the effect of a 
service rule which permitted compulsory 
retirement without fixing the minimum 
period of service after which the rule 
could be invoked. According to the ob- 
servations of Venkatarama Ayyar, J., in 
State of Bombay v. Saubhagcband M. 
Doshi, 1958 SCR 571=(A1R 1957 SC 892) 
the application of such a rule would be 
tantamount to dismissal or removal under 
Article 311 (2) of the Constitution. There 
were certain other decisions of this Court 
which were relevant on this point, viz., 
P. Balalcotaiah v. Union of India, 1958 
SCR 1052=(AIR 1958 SC 232) and DaHp 
Sin^ V. State of Pimjab, 1961-1 SCR 
88=(AIR 1960 SC 1305). AU these deci- 
sions were considered in Mod Ram Deka’s 
case, 1964r5 SCR 683=(AIR 1964 SC 600) 
and the true legal position was stated in 
the majority judgment at p. 726 (of 
SCR)=(at p. 617 of AIR) thus: 

** We think that if any Rule 

permits the appropriate authority to retire 
compulsorily a civil servant without im- 
posing a limitation in that behalf that 
such civil servant should have put in a 
TTn'nirrmTn period of service, that Rule 
would be invalid and the so-called re- 
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tirement ordered under the said Rule 
would amount to removal of the civil ser- 
vant within the meaning of Article 811 
(2).” 

In Gurdev Sing Sidhu v. State of Punjab, 
1964-7 SCR 587=(AIR 1964 SC 1585), it 
was pointed out that the only two excep- 
tions to the protection afforded by Arti- 
cle 311 (2) were, — (1) where a permanent 
public servant was asked to retire on the 
ground that he had reached the age of 
superannuation which was reasonably fix- 
ed (2) that he was compulsorily retired 
imder the Rules which prescribed the 
normal age of superannuation and provid- 
ed a reasonably long period of qualified 
service after which alone compulsory re- 
tirement could be vah'd. The basis on which 
this view has proceeded is that for effi- 
cient administration it is necessary that 
public servants should enjoy a sense of 
security of tenure and that the termination 
of service of a public servant imder a rule 
which does not lay down a reasonably long 
period of qualified service is in substance 
removal under Article 311 (2). The prin- 
ciple is that the rule relating to compul- 
sory retirement of a Government servant 
must not only contain the outside limit 
of superannuation but there must also be 
a provision for a reasonably long period 
of qualified service which must be indi- 
cated with sufficient clarity. To give an 
example, if 55 years have been specified 
as the age of superannuation and if it is 
sought to retire the servant even before 
that period it should be provided in the 
nile that he could be retired after he has 
attained the age of 50 years or he has 
put in service for a period of 25 years. 

7. Now Rule 8 (i) of the Saurashtra 
Rules will have to be declared invalid if 
the expression “unless for special reasons 
otherwise directed by Government” is so 
construed as to give a power to order 
compulsory retirement even before attain-' 
ing the age of 55 years. It is well 
known that a law or a statutory rule 
should be so interpreted as to make it 
valid and not invalid. If this expres- 
sion is confined to what was argued 
before the High Court, namely, that' it 
gives power to the Government to allow 
a Government servant to remam in ser- 
vice even beyond the age of 55 years for 
special reasons the rule wall not be ren- 
dered invalid and its validity will not 
be put in jeopardy. So construed it is 
apparent that the appellant could not 
have been retired compulsorily under the 
Saurashtra Rules before he had attain- 
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ed the age of 55 years. By applying the 
Bombay rule his conditions of service 
were varied to his disadvantage because 
he could then be compulsorily retired as 
soon as he attained the age of 50 years. 
As the previous approval of the Central 
Government was not obtained in accord- 
ance with the proviso to Section 115 (7) 
ot the States Reorganisation Act 1956, 
the Bombay rule could not be made ap- 
plicable to the appellant. 

8. Counsel for the State pressed us 
to look into certain documents for the 
purpose of finding out whether prior ap- 
proval of the Central Government was 
obtained in the matter of varying the con- 
ditions of service of the appellant by ap- 
plying the Bombay rules. But none of 
these documents were referred to before 
the High Court and in the presence of a 
clear concession by the learned Advocate 
General we see no justification for ac- 
ceding to such a request. 

9. In this view of the matter this ap- 
peal must succeed and it is hereby al- 
lowed with costs in this Court. It is de- 
clared that the appellant was entitled to 
remain in service until he attained the 
age of 55 years and that tiie impugned 
order directing his retirement was invalid 
and ineffective. 

Appeal allowed. 


AIR 1970 SIJPREME COURT 146 
(V 57 C 34) 

(From Madras: (1964) 2 Mad LJ 206) 

S. M. SIKRI, R. S. BACHAWAT AND 
V. RAMASWAMI, JJ. 

K. R. Chinna Krishna Chettiar, Appel- 
lant V. Sri Ambal & Co., and another, 
Respondents. 

Civil Appeal No. 749 of 1966, D/- 14- 
4-1969. 

(A) Trade and Merchandise Marks Act 
(1958), S. 12 (1) — Registration of trade 
mark — Likelihood of deception with ex- 
isting trade mark — Criteria to decide — ■ 
Striking phonetic resemblance between 
distinctive words of existing and propos- 
ed trade marks — Proposed trade mark 
cannot be registered. 

Whether, if the proposed trade mark is 
used in a normal and fair manner and if 
similarly fair and normal user is assumed 
of the existing registered marks, will there 
be such a likelihood of deception that the 
proposed mark ought not to be allowed to 
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be registered is a question which has to 
be decided on a comparison of the com- 
peting marks as a whole and tiieir dis- 
tinctive and essential features. (1950) 67 
Ei P. C. 209, Ref. to. (Para 9) 

Where a dealer sells snuff under a re- 
gistered trade-mark and the word “Ambal” 
is the distinctive and essential feature of 
that trade-mark and that word fixes itself 
in the recollection of an average buyer 
with imperfect recollection, another desder 
also desding in snuff cannot be allowed to 
get the trade mark registered, of which 
the word “Andal” is a distinguishing fea- 
ture, as there is a striking similarity and 
affinity of sormd between the words 
“Ambal” and “Andal”. (Para 9) 

The resemblance between the two 
marks must be considered wdth reference 
to the ear as well as the eye and ocular 
comparison is not always the decisive test 
Therefore, even if there be no visual re- 
semblance between the two marks, that 
does not matter when there is a close affi- 
nity of sound between the words which 
are distinctive features of the two marks. 
a942) 59 EPG 127 & (1951) 68 RPC 103, 
Ref. to. (Para 10) 

Merely because the distinctive words 
used in both the marks have distinctive 
meanings it cannot be said that the pho- 
netic resemblance does not lead to con- 
fusion, when it is likely that majority of 
the customers are not capable of under- 
standing the fine distinction between the 

meanings of the two words. (1913) 80 

RPC 363, Disting. (Para 13) 

(B) Trade and Merchandise Marks 
Act (1958), S. 12 (1) — Registration of 
hade mark — Similarity with the exist- 
ing trade mark — Registrar’s opinion that 
there was no deceptive similarity between 
tiro marks — Having an expert know- 
ledge in the matter his opinion should 
not be lightly disturbed — Where, how- 
ever, there is concurrent finding of two 
<»u^ below that there was deceptive 
^knilarily, the finding is binding in appeal 

jmder Article 136 of the Constitution 

Onus is, on appellant to prove tha f find- 
ing is erroneous — He must satisfy that 
conditions of S. 12 (1) are satisfied. 


Referred; Chronological Paras 
(1951) 68 RPC 103, De’cor’dova 
V. Vick Chemical Co. 12 

(1950) 67 RPC 209, In the matter 
of Broadhead’s Apph'cation for 
Registration of a Trade Mark 9 

(1942) 59 RPC 127=1942-1 All ER 
615, Coca Cola Co., of Canada 
V. Pepsi Cola Co., of Canada Ltd. H 


(1913) 80 RPC 863, Application by 
Thomas A. Smith Ltd to Register 
a trade mark 13 

Mr. A. K. Sen, Senior Advocate, (M/s. 
K. Jayaram and R. Thiagarajan, Advo- 
cates, with him), for Appellant; Mr. M. 
C. Chagla, Senior Advocate (M/s. N. K. 
Anand and M. P, Rao, Advocates and 
Mr. O. C. Mathur, Advocate of M/s. ]. B. 
Dadachanji and Co., with him), for Res- 
pondent No. 1. 

The following Judgment of the Court 
was delivered by 


BACHAWAT, J.: — The appellant is 
the sole proprietor of a trading concern 
known as Radha and- Co. The respon- 
dents Ambal and Co., are a partnership 
firm. The respondents as also the appel- 
lant are manufacturers and dealers in 
snuff carrying on business at Madras and 
having business activities inside and out- 
side the State of Madras. On March 10, 
19o8 the appellant filed application 
No. 183961 for . registration of a trade 
mark iii class 84 in respect of “snuff manu- 
mctiured in^ Madras , The respondent 
filed a iiotice of opposition. The main 
CTound of opposition was that the propos- 
ed mark was deceptively similar to ffieir 
registered trade marks. The respondents 

registered marks 
^^®291. Trade mark No. 
126808 consists of a label containing a 
device of a goddess Sri Ambal seated on 
globe floating on water enclosed in a 
circular frame mth the legend “Sri Ambal 
pa^ala snuff” at the top of the label, 
o ^ S® address ^Sri Ambal and 

if’’ bottom. Trade mark 

^o. 146291 consists of the expression “Sri 
^bal . The mark of which the appel- 
lant seeks registration consists of a label 
cwntazning three panels. The first and 
me thud panels contain in Tamil 
Devanagri, Telgu and Kannada the 
equrvalenfe ^ fh© words "Sri Andal 
Madras Snuffs. The centre panel con- 
taiM the picture of goddess Sri Andal 
and the legend “Sri Andal.” 


Andal and Sri Ambal are sepa- 
rate di\'imties, Sri Andal was a vaishna- 
vite woman saint of Srivilliputur village 
and was deified bec^ause of her union 
with Lord Ranganatha. Sri Ambal is the 
consort of Siva or Maheshwara. 

3. The respondents have been in the 
snuff business for several decades and 
have used the word Ambal as part of their 
mark for more than half a century. The 



148 S. C. [Pis. 3-9] K. Kxislma ChetHar v. 

question in issue is whether the proposed 
mark is deceptively similar to the respon- 
dents’ marks. “Mark” as defined in Secs- 
tion 2 (j) of the Trade and Merchandise 
Marks Act, 1958 includes "a device, 
brand, heading, label, ticket, name, signa- 
ture, word, letter or numeral or any cona- 
bination thereoF. Section 12 (1) provi- 
des that “save as provided in sub-section 
(3), no trade mark shall be registered in 
respect of any goods or description of 
goods which is identical with or decep- 
tively similar to a trade mark which is 
aheady registered in the name of a differ- 
ent proprietor in respect of the same 
goods or description of goods.” The 
Registrar of Trade Marks observed: — 

'Tn a composite mark the distinctive 
words, appearing on it play an important 
part. Words always talk more than de- 
vices, because it is generally by the word 
part of a composite mark that orders will 
be given. Apart from that, the opponents 
have a registered mark consisting of the 
expression Sri AmbaL I have, therefore, 
to determine whether the expression Sri 
Andal is deceptively similar to Sri 
Ambal.” 

4. He held, "the sound of “Ambal” 
does not so nearly resemble the sovmd of 
“Andal”, in spite of certain letters being 
common to both the marks, as to be like- 
ly to cause confusion or deception among 
a substantial number of persons,” 

5. The respondents filed an appeal in 
the Madras High Court. Jagadishan J., 
observed: 

■'It is settled law that a trade mark 
comprehends not merely the picture, de- 
sign or symbol but also its descriptive 
name. A copy of colourable imitation of 
the name would constitute an infringe- 
ment of the mark containing the name. 
Nobody can abstract the name or use a 
phonetical equivalent of it and escape the 
charge of piracy of the mark pleading 
that the visual aspect of his mark is dif- 
ferent from the mark of the person op- 
posing its registration.” 

6. He held: — 

“The words, Ambal and Andal, have 
such great phonetic similarity that they 
are undistinguishable having the same 
sound and pronounciation. In whatever 
way they are uttered or spoken, slowly or 
quickly, perfectly or imperfectly, meticu- 
lously or carelessly and whoever utters 
them, a foreigner or a native of India, 
wherever they are uttered in the noisy 
market place or in a cahn and seduded 
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area, over the phone or in person, fiie 
danger of confusion between the two 
phonetically allied names is imminent and 
unavoidable.” 

Accordingly, he allowed the appeal and 
dismissed the appellant’s application for 
registration of the trade mark. The ap- 
pellant filed a letters patent appeal. The 
Divisional Bench of the High Court dis- 
missed the appeaL The learned Registrar 
and the two Courts below concurrently 
found that the appellant failed to prove 
honest concmxent use so as to bring ids 
case within Section 12 (3). The present 
appeal has been filed by the appellant 
after obtaining special leave. 

7. The Registrar was of the view that 
the appellants mark was not deceptively 
similar to the respondents’ trade marks. 
He has expert knowledge of such matters 
and his decision should not be lightly dis- 
turbed. Blit both the Comts have found 
that he was dearly wrong and held that 
there is a deceptive simnarity between 
the two marks. In an appeal under Arti- 
de 136 of the Constitution the onus is 
upon the appellant to show that the con- 
current finding of the Courts below is 
erroneous. The appellant must satisfy the 
Court that the conditions of Section 12 
(1) have been satisfied. If those condi- 
tions are not satisfied his mark cannot 
be registered. 

8. Now the words “Sri Ambal” form 
part of trade mark No. 126808 and are 
me whole of trade mark No, 146291. 
There can be no doubt that the 
word “Ambal” is an essential feature 
of the trade marks. The common "Sri” is 
tiie subsidiary part Of the two words 
“Ambal” is the more distinctive and fixes 
itself in the recollection of an average 
buyer with imperfect recollection. 

9. The vital question in issue is whe- 
ther, if the appellant’s mark is used in 
a normal and fair manner in coimection 
with the snuff and if similarly fair and 
normal user is assumed of the existing re- 
gistered marks will there be such a hke- 
Rhood of deception that the mark ought 
not to be allowed to be registered? (see In 
the matter of Broadhead’s Application for 
registration of a trade mark, 1950-67 RPC 
209). It is for the Court to decide the 
question on a comparison of the compet- 
ing marks as a whole and their distinctive 
and essential features. We have no doubt 
in om naind that if the proposed mark 
is used in a normal and fair manner the 
mark would come to be known by its dis- 
tinguishing feature “Andal”. There is a 
strildng similarity and aflBnity of sound 
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between the words “Andal” and “Ambal”. 
Giving due weight to the judgment of 
the Registrar and bearing in mind the 
conclusions of the learned Sin^e Judge 
and the Divisional Bench, we are satisfied 
that there is a real danger of confusion 
between the two marks. 

10. There is no evidence of actual con- 
fusion, but that might be due to the fact 
that the appellant's trade is not of long 
standing. There is no visual resemblance 
between the two marks, but ocular com- 
parison is not always the decisive test. 
The resemblance between the two marks 
must be considered with reference to the 
ear as well as the eye. There is a dose 
affinity of sound between Ambal and 
AndaL 

11. In the case of Coca-Cola Co. of 
Canada v. Pepsi Cola Co. of Canada Ltd., 
1942-59 RPC 127, it was found that cola 
was in common use in Canada for naming 
the beverages. The distinguishing feature 
of the mark cocacola was coca and not 
cola. For the same reason the distinguish- 
ing. feabixe of the mark Pepsi Cola was 
Pepsi and not cola. It was not likely that 
any one would confuse the word Pepsi 
with coca. In the present case the word 
“Sri” may be regarded as in common use. 
The distinguishing feature of the respom 
dents marK is Ambal while that of the 
appellant’s mark is Andal. The two wor<^ 
are deceptively similar in sound. 

12. The name Andal does not cease to 
be deceptively similar because it is used 
in conjunction with a pictorial device. 
The case of Decordova v. Vick Chemical 
Coy., 1951-68 RPC 103 is instructive. 
From the Appendix printed at page 270 
of the same volume it appears that Vick 
Chemical Coy. were the proprietors of the 
registered trade mark consisting of the 
word “Vaporub” and another registered 
trade mark consisting of a design of which 
the words “Vicks Vaporub Salve” formed 
a part. The appendix at page 226 shows 
that the defendants advertised their oint- 
ment as “Karsote vapour Rub”. It was 
held that the defendants had infringed 
ffie registered marks. Lord RadcliflEe said; 

“ a mark is infringed by another 

trader if, even without using the whole 
of it upon or in cormection with his 
goods, he uses one or more of its essen- 
tial features.” 

13. Mr. Sen stressed the point that 
the words Ambal and Andal had distinct 
meanings. Ambal is the consort of Lord 
Siva and Andal is the consort of Ranga- 
natha. He said that in view of the ms- 
tinct ideas conveyed by the two words a 
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mere accidental phonetic resemblanca 
could not lead to confusion. In this con- 
nection he relied on Venkateswaran's Law 
of Trade and Merchandise Marks, 1963 
Ed., page 214, Kerly’s Law of Trado 
Marks and Trade Names, 9lh Ed., page 
465, Article 852 and the decision, Appu- 
cation by Thomas A. Smith Ltd., to 
Register a trade mark, 1913-30 RPC 363. 
In that case NeviUe, J., held that the 
words “limit” and "summit” were words in 
common use, each conveying a distinctly 
definite idea that there was no possibility 
of any one being deceived by the two 
marks; and there was no ground for refus- 
ing registration. Mr. Sen’s argument loses 
sight of the realities of the case. The 
Hin dus in the south of India may be well 
aware that the words Ambal and Andal 
represent the names of tw'O distinct God- 
desses. But the respondent’s customers 
are not confined to Hindus alone. Many 
of their customers are Christians, Parsees, 
Muslims and persons of other religious 
denominations. Moreover, their business 
is not confined to south of India. The 
customers who are not Hindus or who do 
not belong to the south of India may not 
know the difference between the words 
Andal and Ambal. The words have no 
direct reference to the character and 
quality of snuff. The customers who use 
the respondent’s goods will have a recol- 
lection that they are known by the word 
Ambal. They may also have a va^e re- 
collection of the portrait of a benign 
Goddess used in connection with the 
mark. They are not likely to remember 
the fine distinctions between a Vaishna- 
vite Goddess and a Shivaite deity. 

14. We think the judgment appealed 
from is right and should be aSirmed. We 
are informed that the appellant filed an- 
other application No. 21^75 seeking re- 
gistration of labels of which the expres- 
sion “Radha’s Sri Andal Madras Snuff” 
forms a part. The learned Registrar has 
disposed of the application in favour of 
the appellant. But we understand that 
an appeal is pending in the High Court. 
It was argued that mere was no phonetic 
similarity between Sri Ambal and Radha’s 
Sri Andal and the use of the expression 
Radha’s Sri Andal was not likely to lead 
to confusion. The Divisional Bench found 
force in this argument. But as the mat- 
ter is sub judice we express no opinion on 
it. 

15. In the result, the appeal is dis- 
missed with costs. 

Appeal dismissed. 
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M. HIDAYATULLAH, C. J., J. M. 
SHELAT, V. BHARGAVA, K. S. 
HEGDE AND A. N. GROVER, JR 

A. K. Kraipak and others. Petitioners v. 
Union o£ India and others. Respondents. 

Writ Petns. Nos. 173 to 175 of 1967. 

(A) Civil Services — All India Services 
Act (1951), S. 3 — Section is not ultra 
vires the Constitution and its validity can- 
not be challenged in view of AIR 1959 SC 
512 — Constitution of India^ Art. 245. 

(Para 11) 

(B) Constitution of India, Art. 226 — • 
Administrative or quasi-judicial power — • 
Matters to be considered in determining 
— Dividing line between two powers has 
become thin. 

The dividing line between an adminis- 
trative power and a quasi-judicial power 
is quite thin and is being gradually obb‘- 
•terated. For determining whether a power 
is an administrative power or a quasi-judi- 
cial power one has to look to the nature of 
the power conferred, the person or per- 
sons on whom it is conferred, the frame- 
work of the law conferring that power, 
the consequences ensuing from tlie exer- 
cise of that power and the maimer in 
which that power is expected to be exer- 
cised. In a welfare State h’ke India wliich 
is regulated and controlled by the rule 
of law it is inevitable that the jurisdiction 
of the administrative bodies is increasing 
at a rapid rate. The concept of rule of 
law would lose its vitality if the instru- 
mentalities of the State are not . charged 
with the duty of discharging their func- 
tions in a fair and just manner. The re- 
quirement of acting judicially in essence 
is nothing but a requirement to act justly 
and fairly and not arbitrarily or capri- 
ciously. The procedures which are consi- 
dered inherent in the exercise of a judi- 
cial power are merely those which facili- 
tate if not ensure a just and fair decision. 
In recent years the concept of quasi-judi- 
cial power has been undergoing a radical 
change. What was considered as an ad- 
ministrative power some years back is 
now being considered as a quasi-judicial 
power. (1967) 2 QB 864, Ref. to, 

(Para 13) 

With the mcrease of the power of the 
administrative bodies it has become ne- 
cessary to provide guidelines for the just 


exercise of their power. To prevent the 
abuse of that power and to see that it 
does not become a new despotism, courts 
are gradually evolving the prindples to 
be observed while exercising such powers. 
In matters like these, public good is not 
advanced by a rigid adherence to prece- 
dents. New problems call for new .solu- 
tions. It is neither possible nor desirable 
to fix the limits of a quasi-judicial power. 

(Para 14) 

(C) Constitution of India, Art. 226 — 
Natural Justice — Rules of — Scope and 
object of — Applicability to administra- 
tive inquiry — Change in concept of natu- 
ral justiee in reeent years indicated — 
Since aim of bodi quasi-judicial as well 
as administrative inquiries is to arrive at 
a fust decision these rules should apply 
to both — What particular rule will ap- 
ply in a given case will depend upon 
various factors. 

The aim of the rules of natural justice 
IS to secure justice or to put it negatively 
to prevent miscarriage of justice. These 
rules can operate only in areas not cover- 
ed by any law vah'dly made. In other 
words they do not supplant the law of the 
land but supplement it. The concept of 
natural justice has undergone a great deal 
of ^ange m recent years. (Para 20) 

Ri the past only two rules were recog- 
nised but in course of time many more 
subsidiary rules came to be added to these 
rules. Till very recently it was die opi- 
raon of the Courts that unless the autho- 
rity concerned was required by the law 
under which it functioned to act judicially 
there was no room for the application of 
the rules of natural justice. The validity 
of that limitation is now questioned. IE 
the purpose of the rules of natural jus- 
tice is to prevent miscarriage of justice 
tliere is no reason why those rules should 
be made inapplicable to administrative 
enquiries. Often times it is not easy to 
draw the line that demarcates administra- 
tive enquiries from quasi-judicial en- 
qiriries. Enquiries which were considered 
administrative at one time are now being 
considered as quasi-judicial in character. 
Arriving at a just decision is the aim of 
both quasi-judicial enquiries as well 
administrative enquiries. An unjust deci- 
sion in an administrative enquiry may 
have more far reaching effect than a deci- 
sion in a quasi-judicim enquiry. 

(Para 20) 

The rules of natural justice are not em- 
bodied rules. What particular rule of 
natural justice should apply to a given 
case must depend to a great extent on me 
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facts and circumstances of that case, the 
framework of the law under which the 
enquiry is held and the constitution of 
the Tribunal or body of persons appoint- 
ed for that purpose. Whenever a com- 
plaint is made before a court that some 
principle of natural justice had been con- 
travened the Court has to decide whether 
the observance of that rule was necessary 
for a just decision on the facts of that 
case. AIR 1969 SG 198, Rel. on . 

T’ara 20) 

(D) Constitution of India, Art. 226 ^ — • 
Administrative authority like a selection 
Board — Violation of rules of natural 
justice — Bias — Selection made by 
Board one of members of which is a can- 
didate, is vitiated — Special Selection 
Board constituted rmder Regulation 3 of 
Indian Forest Service (Initial Recruit- 
ment) Regulations (1966) framed under 
Rule 8 of Indian Forest Service (Recruit- 
ment) Rules (1966) — One member of 
Board was himself a candidate for selec- 
tion — Though he had not talren part in 
deliberations of Board at time of his own 
selection he had taken part throughout 
while making selections of other candi- 
dates including his rival candidates — > 
Conflict between interest and duty of 
such member — Reasonable likelihood of 
bias — Selection list prepared by such 
Board under Regulation 5 is vitiated and 
tile final recommendations made by U. P. 
S. C. on its basis must also be vitiated — - 
(1967) 2 QB 864, Ref. to. Writ Peln. 
No. 237 of 1966, D/- 4-5-1967 (SC), Dist. 

(Paras 15 & 21) 
Cases Referred: Chronological Paras 

(1969) AIR 1969 SC 198 (V 56) = 

Ci\^ Appeal No. 990 of 1968, D/- 
15-7-1968, Suresh Koshy George 
V. University of Kerala 20 

(1968) Civil Appeal No. 1464 of 
1968, D/- 21-11-1968 = 1969-3 
see 808, Purtabpore Co. Ltd. v. 

Cane Commr. of Bihar 14 

(1967) AIR 1967 SC 1269 (V 54) = 

19fi7-2 SCR 625, State of Orissa 
V. Dr. (Miss.) Binapani Dei 19 

(1967) Writ Petn. No. 237 of 1968, 

D/- 4-5-1967 (SC), Sumer Chand 
Jain v. Union of India 22 

(1967) 1967-2 QB 617, In re, H. K. 

(An Infant) 17 

(1967) 1967-2 QB 864, Reg. v. Crimi- 
nal Injuries Compensation Board; 

Ex parte Lain 13, 21 

(1959) AIR 1959 SG 512 (V 46) = 

(1959) Supp (1) SCR 792, D. S. 
Garewal v. State of Punj^ 11 


(1953) 1953 NZLR 366, New Zealand 
and Dairy Board v. Okita Co-ope- 


rative Dairy Co. Ltd. 14 

(1952) 1952-2 QB 413 = (1952) 1 . 

All £R 480, Reg v. Manchester ii 

Legal Aid Committee, Ex parte 
R, A. Brand and Co. Ltd. IS 

(1939) 1939-2 KB 651 = 108 LJKB 
657, Rex v. Boycott, Ex parte, 

Keasley IS 

(1928) 1928-1 KB 291 = 96 LJKB 
347, Rex v. Postmaster General, 

Ex parte Carmichael 13 


■Mr. A. K. Sen, Senior Advocate (Mr. 
E. C. Agrawala, Advocate, with him), for 
Petitioners (In W. P. No. 173 of 1967); 
M/s. Frank Anthony, E. C. Agrawala 
and A. T. M. Sampat, Advocates, for 
Petitioners (In W. P. No. 174 of 196)0; 
Mr. C. K. Daphtary, Senior Advocate 
(M/s. E. C. Agrawala, A. T. M. Sampat^ 
S. R. Agarwala and Champat Rai, Advo- 
cates -with him), for Petitioners (In W. P. 
No. 175 of 1967); Mr. Niren De, Attorney- 
General for India and Mr. N. S. Bindra, 
Senior Advocate (Mr. R. N, Sachthey, 
Advocate, with them), for Respondents 
Nos. 1 to 6 (In all the petitions); Mr. H. 
R. Gokhale Senior Advocate (Mr. Harbans 
Singh, Advocate with him), for Respon- 
dents Nos. 7 and 26 (In all the Petitions). 

The following Judgment of the Court 
was delivered by 

HEGDE, J.: These petitions are brought 
by some of the Gazetted Officers serving 
in the forest department of the State of 
Jammu and Kashmir. Some of them are 
serving as Conservators of Forests, some 
as Divisional Forest Officers and others 
as Assistant Conservators of Forests. All 
of them feel aggrieved by the selections 
made from among the officers serving in 
the forest department of the State of 
Jammu and Kashmir to the Indian Forest 
Service, a service constituted in 1968 
under Section 3 (1) of the All India Ser- 
vices Act, 1951 and the rules framed 
thereunder. Hence they have moved this 
Court to quash Notification No. 3/24/66- 
A-15(IV), dated the 29th July 1967 issued 
by the Government of India, Ministry of 
Home Affairs, as according to them the 
selections notffied in the said notifica- 
tion are violative of Articles 14 and 16 of 
the Constitution and on the further 
ground that the selections in question are 
vitiated by the contravention of the prin- 
ciples of natural justice. They are also 
challenging the vires of Section 8 of the 
All India Services Act^ Rffie 4 of the rules 
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framed imder that Act and Regulation 5 
of the Indian Forest Service (frutial Re- 
cruitment) Regulations 1966, framed imder 
the aforementioned Rule 4. 

2. Section 2 (A) of the All India Ser- 
vices Act, 1951 authorises the Central 
Government to constitute three new AU 
India Services including the Indian Forest 
Service. Section 3 provides that the Cen- 
tral Government shah, after consulting the 
Government of the States concerned in- 
cluding that of the State of Jammu and 
Eashrtiir to make rules for the regulation 
of recruitment and the conditions of ser- 
vice of persons appointed to those AH 
India Services. Sub-section (2) of Sec- 
tion 2 prescribes that all rules made 
under that section “shall be laid for not 
less than fourteen days before Parliament 
as soon as possible after they are made, 
and shall be subject to such modifica- 
tions, whether by way of repeal or amend- 
ment, as Parliament may make on a 
motion made during the session in which 
they are so laid.” 

3. In pirrsuance of the power given 
under Section 3, rules for the recruitment 
to the Indian Forest Service were made 
in 1966-Indian Forest Service (Recruit- 
ment) Rules 1966. The only rule relevant 
for our present purpose is Rule 4 (1) 
which reads: 

"As soon as may be after the com- 
mencement of these rules, the Central 
Government may recruit to the service 
any person from amongst the members 
of the State Forest Service adjudged suit- 
able in accordance with such Regulations 
as the Central Government may make in 
consultation with the State Governments 
and the Commission.” 

4. The Commission referred to in toe 
above rule is toe Union Public Service 
Commission. The Proviso to that sub- 
rule is not relevant for our present pur- 
pose. We may next come to toe Regula- 
tions framed under Rule 4 (1). Tbose 
Regulations are known as toe Indian 
Forest Service (Initial Recruitment) Regu- 
lations, 1966. They are deemed to have 
come into force on July 1, 1966. Regula- 
tion 2 defines certain expressions. Regu- 
lation 3 provides for the constitution of a 
special selection board. It says that for 
toe purpose of making selection to any 
State cadre, toe Central Government shall 
constitute a special selection board con- 
sisting of toe Chairman of toe Union 
Public Service Commission or his nomi- 
nee, the Inspector General of Forests of 
toe Government of India, an oflBcer of 


the Government of India not below the 
rank of Joint Secretary, toe Chief Secre- 
tary to the State Government concerned 
or the Secretary of that Government ded- 
ing with toe forests and the Chief Conser- 
vator of Forests of the State Government 
concerned. Regulation 4 prescribes the 
conditions of eligibility. That Regulation 
contemplates the formation of a service 
In toe senior scale and a service in the 
junior scale. Regulation 5 is important 
for our present purpose. It deals with 
the preparation of the list of suitable 
candidates. It reads: 

“(1) The Board shall prepare, in the 
order of preference, a list of such officers 
of State Forest Service who satisfy toe 
conditions specified in regulation 4 and 
who are adjudged by toe Board suit- 
able for appointment to posts in the 
senior and junior scales of the Service. 

(2) The list prepared in accordance 
with sub-regulation (1) shaU then be refer- 
red to toe Commission for advice, by the 
Central Government along with: — 

(a) toe records of all officers of State 
Forest Service included in the list; 

(b) toe records of aU otoer eligible 
officers of toe State Forest Service who 
are not adjudged suitable for inclusion 
in toe list, together with toe reasons as 
recorded by me Board for their non-in- 
clusion in toe hst; and 

(c) the observations, if any, of the 
Ministry of Home Affairs on toe recom- 
mendatioiK of the Board. 

(3) On receipt of toe list, along wito 
toe otoer documents received from toe 
Gentral Government toe Gommission shall 
forward its reconmmendations to toat 
Government.” 

5. Regulation 6 stipulates toat toe 
officers recommended by toe Commission 
under sub-rule (3) of Regulation 5 shall 
be appointed to the service by toe Cen- 
tral Government subject to the avail- 
ability of vacancies in toe State cadre 
concerned. 

6. In pursuance of the Regulation 
mentioned above, toe Central Govern- 
ment constituted a special selection board 
for selecting officers to toe Indian Forest 
Service in toe senior scale as weU as in 
toe junior scale from those serving in 
toe forest department of toe State of 
Jammu and Kashmir. The nominee of the 
Chairman of toe Union Public Service Com- 
mission, one M. A. Venkataraman was the 
Chairman of toe Board. The other mem- 
bers of the board were toe Inspector 
General of Forests of toe Government of 
India, one of toe Joint Secretaries in the 
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Government of India, the Chief Secretary 
to the State Government of Jammu and 
and Naqishbund, the Acting 
Chief Conservator of Forests of Jammu 
and Kashmir. 

7. The selection board met at Srinagar 
in May 1967, and selected respondents 7 
to 31 in Writ Petition No. 173 of 1967. 
The cases of respondents Nos. 82 to 37 
were reserved for, further consideration. 
The selections in question are said to 
have been made solely on the basis of 
the records of officers. Their suitability 
was not tested by any examination, writ- 
ten or oral. Nor were they interviewed. 
For several years before that selection 
the adverse entries made in the character 
rolls of the officers had not been com- 
municated to them and their explanation 
called for. In doing so qmte clearly the 
authorities concerned had contravened 
the instnictions issued by the Chief Secre- 
tary of the State. Sometime after the 
afore-mentioned selections were made, at 
the instance of the Government of India, 
the adverse remarks made in the course 
of years against those officers who had 
not been selected were communicated to 
them and their explanations called for, 
Those explanations were considered by 
the State Government and on the basis 
of the same, some of the adverse remarks 
made against some of the officers were 
removed. Thereafter the selection board 
reviewed the cases of officers not select- 
ed earlier as a result of which, a few 
more officers were selected. The selections 
as finally made by the Board were accept- 
ed by the Commission. On the basis of tiie 
recommendations of the Commission, the 
impugned list was published. Even after 
the review Basu, Baig and Kaul were 
not selected. It may also be noted that 
Naqishbimd's name is placed at the top 
of ^e list of selected officers. 

8. Naqishbxmd had been promoted as 
Chief Conservator of Forests in the year 
1964. He is not yet confirmed in that 
post. G. H. Basu, Conservator of Forests 
in the Kashmir Forest Service who is ad- 
mittedly senior to Naqishbxmd had ap- 

E iled to the State Government against 
supersession and that appeal was 
pending with the State Government at 
the time the impugned selections were 
made. M, I. Baig and A. N. Kaxil, Con- 
servators of Forests also claim that they 
me seniors to Naqishbxmd but that fact 
is denied by Naqishbxmd. Kaul had also 
appealed against his alleged supersession 
bxit it is ^eged that appeal had been 
rejected by the State Government. 


9. Naqishbxmd was also one of the 
candidates seeking to be selected to the 
All India Forest Service. We were told 
and we take it to be correct that he did 
not sit in the selection board at the time 
his name was considered for selection but 
admittedly he did sit in the board and 
participate in its deliberations when the 
names of Basu, Baig and Kaxil, his rivals 
were considered for selection. It is fur? 
ther admitted that he did participate in 
the deliberations of ihe board while pre- 
paring the list of selected candidates in 
order of preference as required by Regu- 
lation 5. 

10. The selection board was un- 
doubtedly a high powered body. That 
much was conceded by the learned At- 
torney-General who appeared for the 
Union Government as well as the State 
t^vemmenfc It is true that tiie list pre- 
pared by the selection board was not the 
last word in the matter of the selection 
in question. That list along vtiih the re- 
cords of the officers in the concerned 
cadre selected as weU as not selected had 
to be sent to the Ministry of Home Af- 
fairs. We shall assxime that as required 
by Regulation 5, the Ministry of Home 
Affairs had forwarded that list with its 
observations to the ’ Commission and the 
Commission had examined the records of 
all the officers afresh before making its 
recommendation. But it is obvioxis that 
the recommendations made by the selec- 
tion board shoxdd have weighed with the 
Commission. Undoubtedly the adjudging 
of the merits of the candidates by the 
selection board was an extremely impor- 
tant step in the process. 

11. It was contended before us that 
Section 3 of the AH India Services Act^ 
rule 4 of the rules framed therexmder 
and Regulation 5 of the Indian Forest 
Service (Initial Recrxiitment) Regulations 
1966 are void as those provisions confer 
xmguided, xmcontroUed and xmcanalised 
power on the concerned delegates. So 
far as the vires of Section 3 of me Indian 
Administrative Act are concerned, the ques- 
tion is no more res interna. It is con- 
cluded by the decision of this Coxirt in 
D. S. Garewal v. State of Pxmjab, (1959) 
Supp 1 SCR 792 = (AIR 1959 SC 512). 
We have not thought it necessary to go 
into the question of the vires of Rxile 4 
and Regxilation 5 as we have come to 
the condxision that the impugned selec- 
tions mxist be struck down for the rea- 
sons to be presently stated. 

12. There was considerable contro- 
versy before us as to the nature of the 
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power conferred on the selection board 
under Rule 4 read with Relation 5. It 
was contended on behalf of the petitioners 
that that power was a quasi judicial power 
whereas the case for the contesting res- 
pondents was that it was a purely admin- 
istrative power. In support of the con- 
tention that the power in question was a 
quasi-judicial power emphasis was laid 
on the language of Rule 4 as weU as 
Regulation 5 which prescribe that the 
selections should be made after adjudging 
the suitability of the officers belonging 
to the State service. The word ‘adjudgu 
we were told means "to judge or decide”. 
It was contended that such a power is 
essentially a judicial power and the same 
had to be exercised in accordance with 
the well accepted rules relating to the 
exercise of such a power. Emphasis was 
also laid on the fact that the power in 
question was exercised by a statutory body 
and a •wrong exercise of that power is 
likely to affect adversely the careers of 
the officers not selected. On the other 
hand it was contended by the learned 
Attorney-General that thou^ the Selec- 
tion board was a statutory body, as it 
was not required to decide about any 
right, the proceedings before it cannot 
be considered quasi-judicial; its duty was 
merely to select officers who in its opinion 
were suitable for being absorbed in the 
Indian Forest Service. According to him 
the word ‘adjudge’ in Rule 4 as well as 
Regulation 5 means "foimd worthy of 
selection”. 

13. The dividing line between an ad- 
ministrative power and a quasi-judicial 
power is quite thin and is being gradually 
obliterated. For determining whether a 
power is an a dminis trative power or a 
quasi-judicial power one has to look to 
the nature of the power conferred, the 
person or persons on whom it is confer- 
red, ^e framework of the law conferring 
that power, the consequences ensuing 
from the exercise of that power and the 
manner in which that power is expected 
to be exercised. In a welfare State like 
ours it is inevitable that the organ of the 
State under our Constitution is regulated 
and controlled by the rule of law. In 
a welfare State like ours it is ine'vitable 
that the jurisdiction of the administrative 
bodies is increasing at a rapid rate. The 
concept of rule of law would lose its vali- 
dity if the instrumentalities of the State 
are not charged with the duty of dis- 
charging their functions in a fair and just 
manner. Tlie requirement of acting judi- 
cially in essence is nothing but a require- 
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ment to act justly and fairly and not arbi- 
trarily or capriciously. The procedures 
which are considered mherent in the exer- 
cise of a judicial power are merely those 
which facilitate if not ensure a just and 
fair decision. In recent years me con- 
cept of quasi-judicial power has been 
undergoing a radical change. What "was 
considered as an administrative power 
some years back is now be:i^ considered 
as a quasi-judicial power. Tne following 
observations of Lord Parker, C. J. in Reg. 
V. Criminal Injuries Compensation Board; 
Ex parte Lain, 1967-2 QB 864 at p. 881 
are instructive. 

"With regard to Mr. Bridge’s second 
point I cannot thin k that Atl^ L. J. in- 
tended to confine his principle to cases 
in which the determination affected rights 
in die sense of enforceable rights. In- 
deed, in the Electricity Commissioners 
case, the rights determined were at any 
rate not immediately enforceable righfe 
since the scheme laid down by the com- 
missioners had to be approved by the 
Minister of Transport and by resolutions 
of Parliament. The commissioners never- 
theless were held amenable to the juris- 
diction of this court. Moreover, as can 
be seen from Rex v. Postmaster-General; 
Ex parte Carmichael, 1928-1 KB 291 and 
Rex V. Boycott; Ex parte Keasley, 1939 
2 KB 651 the remedy is available even 
though the decision is merely a step as 
a result of which legally enforceable 
ri^ts may be affected. 

The position as I see it is that the exact 
limits of the ancient remedy by way of 
certiorari have never been and ought not 
to be specifically defined. They have 
varied from time to time being extended 
to meet changing conditions. At one 
time the- 'writ only went to an inferior 
court. Later its ambit was extended to 
statutory tribunals determining a lis inter 
partes. Later again it extended to cases 
where there was no lis in the strict sense 
of the word but where immediate or sub- 
sequent rights of citizen were affected. 
The only constant limits throughout were 
that it was performing a public duty. Pri- 
vate or domestic tribtmals have always 
been outside the scope of certiorari since 
their authority is derived solely from con- 
tract, that is from the agreement of the 
parties concerned. 

Finally, it is to be observed that the 
remedy has now been extended, see Reg. 
v. Manchester Legal Aid Committee 
Ex parte R. A. Brand and Co. Ltd., 19p2- 
2 QB 313, to cases in which the decision 
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of an administrative officer is only ar- 
rived at after an inquiry or process of a 
judicial or quasi-judicial cnaracter. In 
such a case this court has jurisdiction to 
supervise that process. 

We have as it seems to me reached 
the position when the ambit of certiorari 
can be said to cover every case in which 
a body of persons of a public as opposed 
to a purely private or domestic character 
has to determine matters peering ^b- 
jects provided always that it has a duty 
to act judicially. Looked at in this way 
the board in my judgment comes fairly 
and squarely, within the jurisdiction of 
this court. It is, as Mr. Bridge said, ‘a 
servant of the Crown charged by the 
Crown, by executive instruction, widi the 
duty of distributing the bounty of the 
Crown’. It is clearly, therefore, perform- 
ing public duties." 

14. The Court of Appeal of New Zea- 
land has held that the power to make 
a zoning order under Dairy Factory Sup- 
ply Regulation 1936 has to be exercised 
judicially, see New Zealand and Dairy 
Board v. Oldta Co-operative Dairy Co. 
Ltd., ,1953 NZLR 866. This Court in 
Purtabpore Co. Ltd. v. Cane Commis- 
sioner of Bihar, Civil Appeal No, 1464 of 
1968, D/- 21-11-1968 (SC) held that the 
power to alter the area reserved under 
the Sugar-Cane (Control) Order, 1966 is 
a quasi-judicial power. With the increase 
of the power of the administrative bodies 
it has become necessary to provide guide- 
lines for the jiist exercise of their power. 
To prevent the abuse of that power and 
to see that it does not become a new 
despotism, Courts are gradually evolving 
the principles to be observed while exer- 
cising such powers. In matters like these 
pubHe good is not advanced by a rigid 
adherence to precedents. New problems 
call for new solutions. It is neither pos- 
sible nor desirable to fix the limits of a 
quasi-i'udicial power. But for the pur- 
pose of the present case we shall assume 
that the power exercised by the selection 
board was an administrative power and 
test the validity of the impugned selec- 
tions on that basis. 

15. It is unfortunate that Naqishbund 
was appointed as one of the members of 
the selection board. It is true that ordi- 
narily the Chief Conservator of Forests 
in a State should be considered as the 
most appropriate person to be in the 
selection board. He must be expected 
to know his officers thoroughly, their 
weaknesses as well as their strength. His 
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opinion as regards their suitability for 
selection to the All India Service is enti- 
tled to great weight. But then under 
the circumstances it was improper to have 
included Naqishbund as a member of the 
selection board. He was one of the per- 
sons to be considered for selection. It is 
against aU canons of justice to make a 
man judge in his own cause. It is true 
that he did not participate in the delibe- 
rations of the committee when his name 
was considered. But then the very fact 
that he was a member of the selection 
board must have had its own impact on 
the decision of the selection board. Fur- 
ther admittedly he participated in the 
dehberations of the selection board when 
the claims of his rivals particularly that 
of Basu was considered. He was also 
party to the preparation of the list of 
selected candidates in order of prefer- 
ence. At every stage of his participation 
in the deliberations of the selection board 
there was a conflict between his interest 
and duty. Under those circumstances it 
is difficiJt to beh'eve that he could have 
been impartial. The real question is not 
whether he was biased. It is difficult to 
prove the state of mind of a person. 
Therefore what we have to see is whe- 
ther there is reasonable ground for be- 
lieving that he was likely to have been 
biased. We agree with the learned At- 
torney-General that a mere suspicion of 
bias is not sufficient. There must be a 
reasonable likelihood of bias. In decid- 
ing the question of bias we have to take 
into consideration human probabilities 
and ordinary course of human conduct. 
It was in the interest of Naqishbimd to 
keep out his rivals in order to secure his 
position from further challenge. Naturally 
he was also interested in safeguarding his 
position while preparing the list of select- 
ed candidates. 

16. The members of the selection 
board other than Naqishbund, each one 
of them separately, have filed affidavits 
in this Court swearing that Naqishbund 
in no manner influenced their decision 
in making the selection. In a group deli- 
beration each member of the group is 
bound to influence the others, more so, 
if the member concerned is a person 
with special knowledge. His bias is likely 
to operate in a subtle maimer. It is no 
wonder that the other members of the 
selection board are unaware of the ex- 
tent to which his opinion influenced their 
conclusions. We are unable to accept 
the contention that in adjudging the suit- 
dDdity of the candidates the members of 
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the board did not have any mutual dis-* 
cussion. It is not as if the records spoke 
of themselves. We are unable to believe 
that the members of selection board func- 
tioned like computers. At this stage it 
may also be noted that at the time the 
selections were made, the members of the 
selection board other than Naqishbund 
were not likely to have known that Basu 
had appealed against his supersession and 
that his appeal was pending before the 
State Government. Therefore, there was 
no occasion for them to distrust the opi- 
nion expressed by Naqishbund. Hence 
the board in making the selections must 
necessarily have given weight to the opi- 
nion expressed by Naqishbund. 

17. This takes us to the question whe- 
ther the principles of naturm justice ap- 
ply to administrative proceedings similar 
to that with which we are concerned in 
these cases. According to the learned 
Attorney-General those principles have 
no bearing in determining the validity of 
the impugned selections. In support of 
his contention he read to us several deci- 
sions. It is not necessary to examine 
those decisions as there is a great deal 
of fresh thinking on the subject The 
horizon of natural justice is constantly 
expanding. The question how far the 
principles of naturm justice govern admin- 
istrative enquiries came up for consi- 
deration before the Queens Bench Divi- 
sion in re H. K. (An Infant), 1967-2 QB 
617 at p. 630. Therein the validity of 
the action taken by an Immigration OflSicer 
came up for consideration. In the course 
of his judgment Lord Parker, C. J. ob- 
served thus: 

"But at the same time, I myself think 
that even if an immigration officer is not 
in a judicial or quasi-judidal capacity, he 
must at any rate give the immigrant an 
opportunity of satisfying him of the mat- 
ters in the sub-section, and for that pmr- 
pose let the immigrant know what his 
immediate impression is so that the im- 
migrant can disabuse him. That is not, 
as I see it, a question of acting or being 
required to act judicially, but of being 
required to act fairly. Good administra- 
tion and an honest or bona fide decision 
must, as it seems to me, require not mere- 
ly impartiality, nor merely bringing one’s 
mind to bear on the problem, but acting 
fairly; and to the limited extent that the 
circumstances of any particular case allow 
and within the le^lative frame-work 
under which the administrator is work- 
ing, only to that limited extent do the 
so-called j-ules of natural justice apply. 


which in a case such as this is merely a 
duty to act fairly. I appreciate that in 
saying that it may be said that one is 
going further than is permitted on the 
decided cases because heretofore at any 
rate the decisions of the courts do seem 
to have drawn a strict line in these mat- 
ters according to whether there is or is 
not a duty to act judicially or quasi-judi- 
ciaUy.” 

18. In the same case Blain,J. observed 
thus: 

“I would only say that an immigration 
officer having assumed the jmisdiction 
Ranted by Ihose provisions is in a posi- 
tion where it is his duty to exercise that 
^sumed jurisdiction whether it be admin- 
istrative, executive or quasi-judicial, 
f^ly, by which I mean applying His mind 
dispassionately to a fair analysis of the 
particular problem and the information 
available to him in analysing it If in 
any hypothetical case, and in any real 
case, tliis court was satisfied that an im- 
migration officer was not so doing, then 
in my view mandamus would lie.’^ 

19. In State of Orissa v. Dr. (Miss) 
Binapani Dei, 1967-2 SCR 625 = (AIR 
1967 SC 1269) Shah, J. speaking for the 
Court, dealing with an enquiry made as 
regards the correct age of a government 
servant, observed thus: 

‘We think that such an enquiry and 
decision were contrary to the basic con- 
cept of justice and cannot have any value. 
It is true that the order is administrative 
in character, but even an administrative 
order which involves evil consequences 
as already stated, must be made consis-. 
tently with the rules of natural justice 
after . informing the first respondent of 
the case of the State. ”. 

20. The aim of the rules of natural 
justice is to secure justice or to put it 
negatively to prevent miscarriage of jus- 
tice. These rules can operate only in 
areas not covered by any law validly 
made. ■ In other words they do not sup- 
plant the law of the land but supplement 
it. The concept of natural justice has 
undergone a great deal of change in re- 
cent years. In the past it was thought 
that it included just two rules, namely 
(1) no one shall be a judge in his own 
cause (Nemo debet esse judex propria 
causa), and (2) no decision shall be given 
against a party without affording him a 
reasonable hearing (audi alteram partem). 
Very soon thereafter a third ime was 
envisaged and that is that quasi-judidal 
enquiries must be held in good faith, j 
wimout bias and not arbitrarily or un- 
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reasonably. But in the course o£ years 
many more subsidiaiy rules came to be 
added to the rules of natural justice. Till 
very recently it was the opinion of the 
courts that unless the authority concern- 
ed was required by the law under which 
it functioned to act judicially there was 
no room for the application of the rules 
of natural justice. The validity of that 
limitation is not questioned. If the pur- 
pose of the rules of natural justice is to 
prevent miscarriage of justice one fails 
to see why those rules should be made 
inapplicable to administrative enquiries. 
Often times it is not easy to draw the line 
that demarcates administrative enquiries 
from quasi-judicial enquiries. Enquiries 
which were considered administrative at 
one time are now being considered as 
quasi-judidal in character. Arriving at a 
just decision is the aim of both quasi- 
judicial enquiries as well as administra- 
tive enquiries. An imjust decision in an 
administrative enquiry may have more 
far reaching effect than a decision in a 
quasi-judicial enquiry. As observed by 
ttus Court in Suresh Eoshy George v. 
University of Eerala, Civil Appeal No. 
990 of 1968, D/- 15-7-1968 = (AIR 1969 
SC 198) the rules of natural justice are 
not embodied rules. What particular rule 
of natural justice should apply to a given 
case must depend to a great extent on 
the facts and circumstances of that case, 
the frame-work of the law under which, 
the enquiry is held and the constitution 
of the Tribxmal or body of persons ap- 
pointed for that purpose, "'^enever a 
coniplaint is made before a court that 
some principle of natural justice had been 
contravened the court has to decide whe- 
ther the observance of that rule was 
necessary for a just decision on the facts 
of that case. 

21. It was next urged by the learned 
Attorney-General that after all the seleo 
tion board was only a recommendatory 
body. Its recommendations had first to 
he considered by the Home Ministry and 
thereafter by the XJ.P.S.G. The final re- 
commendations were made by the U.P. 
S.G. Hence grievance of the petitioners 
have no real basis. According to him 
^ while considering the validity of admin- 
I istrative actions taken, all that we have 
to see is whether the ultimate .decision 
is just or not. We are unable to agree 
■with the learned Attorney-General that 
the recommendations made by the selec- 
tion board were of little consequence. 
Looking at the composition of the board 
and the nature of the duties entrusted to 
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it we have no doubt that its recommenda- 
tions should have carried considerable 
weight with the U.P.S.C, If the decision 
of me selection board is held to have' 
been vitiated, it is clear to our mind that^ 
the final recommendations made by the' 
Commission must also be held to have 
been vitiated. The recommendations: 
made by the Union Public Service Com«i 
mission cannot be disassociated fi:om the 
selections made by the selection board 
which is the foundation for the recom- 
mendations of the Union Public Service 
Commission. In this connection refer- 
ence may be usefuHy made to the deci* 
sion in 1967-2 QB 8^ (supra). 

22. It was next urged by the learned 
Atomey-General that the mere fact that 
one of the members of the Board was 
biased against some of the petitioners 
caimot vitiate the entire proceedings. In 
this connection he invited our attention 
to the decision of this Court in Sumer 
Chand Jain v. Union of India, Writ Petn, 
No. 237 of 1966, D/- 4-5-1967 (SC). There- 
in the Court repelled the contention that 
the proceedings of a departmental promo- 
tion committee were vitiated as one of 
the members of that committee was 
favourably dtoosed towards one of the 
selected candidates. The question before 
the Court was whether the plea of mala 
fides was established. The Court came 
to the conclusion that on the material on 
record it was unable to uphold that plea. 
In that case there was no question of 
any conflict between duty and interest 
nor any member o£ the departmental pro- 
motion committee was a judge in his own 
case. The only thing complied of was 
that one of the members of ihe promo- 
tion committee was favourably disposed 
towards one of the competitors. As men- 
tioned earlier in this case we are essen- 
tially concerned with the question whe- 
ther the decision taken by the bo?rd can 
be considered as having been taken fairly 
and justly. 

23. One more argument of the learned 
Attorney-General remains to be consider- 
ed. He urged that even if we are to 
hold that Naqishbxmd should not have 
participated in the deliberations of the 
selection board while it considered the 
suitability of Basu, Baig and Kaul, there 
is no ground to set aside the selection of 
other officers. According to him it ^viII 
be sufficient in the interest of justice if 
we direct that the cases of Basu, Baig 
and Kaul be reconsidered by a Board of 
which Naqishbund is not a member. Pro- 
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ceeding further he urged that under any 
circumstance no case is made out for 
disturbing the selection of the ofBcers in 
the junior scale. We are unable to ac- 
cept either of these contentions. As seen 
earlier Naqishbund was a party to the 
preparation of the selection list in order 
of preference and that he is shown as 
No. 1 in the list. To that extent he was 
undoubtedly a judge in his own case, a 
circumstance which is abhorent to om 
concept of justice. Now coming to the 
selection of the oflScers in the junior scale 
service, the selections to both the senior 
scale service as well as junior scale ser- 
vice were made from the same pool. 
Every officer who had put in a service 
of 8 years or more, even if he was hold- 
ing the post of an Assistant Conservator 
of Forests was eligible for being selected 
for the senior scale service. In fact some 
Assistant Conservators have been select- 
ed for the senior scale service. At the 
same time some of the officers who had 
ut in more than eight years of service 
ad been selected for the junior scale 
service. Hence it is not possible to sepa- 
rate the two sets of officers. 

24. For the reasons mentioned above 
these petitions are allowed and the im- 
pugned selections set aside. The Union 
Government and the State Government 
shall pay the costs of tlie petitioners. 

Petitions allowed. 
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S. M. SIKRI, R. S. BACHAWAT AND 
.V. RAMASWAMI, JJ. - 
Ram Gopal Chaturvedi, Appellant V. 
State of Madhya Pradesh, Respondent. 

Civil Appeal No. 712 of 1966, D/- 29-4- 
1969. 

(A) Constitution of India, Article 186 

New point — Contention that Rule 12 

of M. P. Government Servants (Tempo- 
rary and Quasi-Permanent Service) Rules 
1960 being framed without consulting 
State Public Service Commission and 
High Court was imconstitutional — Con- 
tention raising mixed questions of law 
and fact — Not raised in High Court — 
Not allowed to be raised for first time 
in Supreme Court (Para ^ 

«(Misc. Petn. No. 272 of 1964, D/- 27-7- 
1964L-M. P.) ' 

KM/KM/D350/69/LGC/D 


(B) Civil Services — Madhya Pradesh 
Government Servants (Temporary and 
Quasi-Permanent Service) Rules 1960, 
Rule 12 — Not violative of Articles 14 
and^ 16 of Constitution — (Constitution of 
India, Articles 14, 16). 

Rule 12 of the Madhya Pradesh Gov- 
ernment Servants (Temporary and Quasi- 
Permanent Service) Rules, 1960 is not 
violative of Articles 14 and 16 of the Con- 
stitution. Rule 12 applies to all tempo- 
rary government servants who are not in 
quasi-permanent service. All such gov- 
ernment servants are treated alike. The 
argument that Rule 12 confers an arbi- 
trary and unguided discretion is devoid 
of any merit. The services of a tempo- 
rary government servant may be termi- 
nated on one monih’s notice whenever the 

g overnment thinks it necessary or expe- 
ient to do so for administrative reasons. 
It is impossible to define beforehand ^ 
the circumstances in which the discretion 
can be exercised. The discretion is neces- 
sarily left to the government. 

(Para 5) 

(C) Civil Services — Madhya Pradesh 
Government Servants (Temporary and 
Quasi-Permanent Service) Rules, 1960, 
Rule^ 12 — Temporary Civil Judge — 
Services are subj’ect to relevant rules and 
can be terminated on one month’s notice 
rmder Rule 12 — It is immaterial tliat 
the advertisement inviting apph'cations for 
temporary posts of Civil Judges did not 
specifically mention that their services 
could be so terminated. (Para 6) 

(D) Constitution of India, Art. 136 — 
New point — Question that services of 
temporary Civil Judge could not be termi- 
nated on one month’s notice as his con- 
firmation was recommended by High 
Court after expiry of probationary period 
held could not be allowed to be raised 
for first time in appeal before Supremo 
Court (Para 6) 

(E) Constitution of India, Article 320 
(3) (c) — Provisions not mandatory — Do 
not confer any right on public servant — 
Absence of consultation with State Pubh'c 
Service Commission, in terminating his 
services' does not afford him a cause of 
action — Hence the order, terminating 
his services cannot be said to be invalid 
on that ground. AIR 1957 SC 912, Foil. 

(Para 7) 

(F) Constitution of India, Article 311 
— Temporary Civil Judge — State Gov- 
ernment having regard to resolution 
passed by High Court, terminating his 
services — Order not casting stigma on 
his character or integrity nor visiting him 



1970 Ram Gopal v. State of M. ] 

with any evil consequences — Order not 
passed by way of punishment — !Provi- 
Bions of Article 311, held not attracted. 

(Para 8) 

(G) Constitution of India, Articles 226 
and 311 — Termination of services of 
temporary Civil Judge — Order neither 
involving any element of pimishment nor 
depriving him of any vested right to any 
office — No question of following princi- 
ples of natural justice arises: AIR 1967 
SC 1269 and (1964) AC 40, Disting. 

(Para 10) 

(H) Constitution of India, Articles 235 
and 311 — M. P. Government Servants 
(Temporary and Quasi-Permanent Service) 
Rules, 1960, Rule 12 — Termination of 
services of temporary Civil Judge, by 
State Government upon recommendation 
of High Court is valid. 

The Hi^ Court is vested with the con- 
trol over the subordinate judiciary. AIR 
1966 SG 447, Foil. (Para 11) 

Where the Court finds that a 

temporary Civil Judge is not a fit person 
to be retained in service, it can properly 
ash the government to terminate his ser- 
vice and if following the advice tendered 
by the High Court, me government termi- 
nates his services under Rtde 12 of fiie 
Madhya Pradesh Government Servants 
(Temporary and Quasi-Permanent Service) 
Rules, 1960, the termination is valid. 

(Para 11) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SG 1089 (V 55) = 

1968 Lab IC 1286, State of Pun- 
jab v. Sukh Raj Bahadur 0 

(1967) AIR 1967 SG 1269 (V 54) = 

(196^ 2 SCR 625, State of Orissa 
V. Binapani Dei 10 

(1968) AIR 1966 SG 447 (V 53) = 

(1966) 1 SCR 771, State of W. B. 

V. N. N. Bagchi U 

(1964) 1964 AC 40 = (1963) 2 AR 
ER 66, Ridge v. Baldwin 10 

(1957) AIR 1957 SG 912 (V 44) = 

1958 SCR 533, State of TJ. P. v. 

M, L. Srivastava 7 

Mr. S. C. Chaturvedi, Miss K Mehta 
and Mr. M. V. Goswami, Advocates, for 
Appellant; Mr. I. N. Shroff, Advocate, for 
Respondent, 

The following judgment of the Comt 
was delivered by 

BACHAWAT, J. — The appellant was a 
temporary Ci\dl Judge in Madhya 
Pradesh. On March 14, 1961 an order 
was issued in the name of the Governor 
of Madhya Pradesh State that the appel- 
lant "is appointed temporarily, imtil 
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further orders, as Civil Judge” Rule 12 
of the Madhya Pradesh Government 
Servants' (Temporary and Quasi-Perma- 
nent Service) Rules, 1960 provided: — 

“12(a). SuDject to any provision contain- 
ed in the order of appointment or in any 
agreement between the government and 
the temporary government servant, the 
service of a temporary government 
servant who is not in quasi-permanent 
service shall be liable to termination at 
any time by notice in writing given either 
by the government servant to me appoint- 
ing authority or by the appointing autho- 
rity to the Government servant: 

Provided that the services of any such 
government servant may be terminated 
forthwith by payment to him of a sum 
equivalent to the amount of his pay plus 
allowances for the period of the notice, 
or as the case may be, for the period by 
which such notice falls short of one 
month or any agreed longer period; 
Provided further that me pa5unent of 
allowances shall be subject to the condi- 
tions trader which such allowances are 
admissible. 

(b) The periods of such notice shall be 
one month unless otherwise agreed be- 
tween the Government and the Govern- 
ment servant." 

2. On March 25, 1964 an order was 
issued by and in the name of the Gov- 
ernor terminating the appellant’s services. 
The order stated: — 

“The service of Shri Ram Gopal 
Chaturvedi, temporary Civil Judge, 
Waidhan, are terminated with effect from 
the 1st June 1960, forenoon.” 

The appellant filed a writ petition in the 
Madhya Pradesh High Court for quash- 
ing the order dated March 25, 1964. The 
Hi^ Court smnmarily dismissed the peti- 
tion, It held that the impugned order 
was not by way of punishment and that 
file appellant’s services were Liable to be 
terminated xmder the aforesaid rule 12 on 
one month’s notice. The appellant has 
filed the present appeal after obtaining 
special leave. 

3. The appellant was a temporary 
government servant and was not in quasi- 
permanent service. His services could be 
terminated on one monfii’s notice under 
Rule 12. There was no provision in the 
order of appointment or in any agree- 
ment that his services could not be so 
terminated. 

4. Counsel for the appellant submitt- 
ed that Rule 12 was unconstitutional as 
it -was framed without consulting the 
State Public Service Commission and the 
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High Coxirt The contention raises mix- 
ed questions of law and fact It was not 
raised in the Hi^ Court, and we indicat- 
ed in the course of arguments that the ap- 
pellant could not be allowed to raise it 
in this Coiu± for the first time. 

5. Counsel next submitted that Rtile 12 
was violative of Articles 14 and 16 of the 
Constitution. There is no merit in this 
contention. Rule 12 applies to all tem- 
porary government servants who are not 
in quasi-permanent service. All such 
government servants- are treated alike. 
The argument that Rule 12 confers an 
arbitrary and unguided discretion is de- 
void of any merit. The services of a 
temporary government servant may be 
terminated on one month’s notice when- 
ever the government thinks it necessary 
or expedient to do so for administrative 
reasons. It is impossible to define be- 
fore-hand all the circumstances in which 
the discretion can be exercised. The dis- 
cretion was necessarily left to the govern- 
ment. 

6. It was argued that the appellant’s 
services could not be terminated on one 
month’s notice as (a) his confirmation was 
recommended by me High Court after 
the expiry of the probationary period and 
(b) the advertisement dated September 9, 
1960 inviting applications for the tem- 
porary posts of civil judges did not 
specifically mention that their services 
could be so terminated. The point that 
the Hi^ Court had recommended the 
appellant’s confirmation was not raised 
in the Hi^ Court and cannot be allowed 
to be raised in this Court for the first 
time. The appellant’s services were sub- 
ject to the relevant rules and could be 
terminated on one month’s notice under 
R. 12. It is immaterial that the advertise- 
ment did not specifically mention that his 
services could be so terminated. 

7. ■ It was argued that the impugned 
order was invalid as it was passed with- 
out consulting the State Public Service 
Commission under Article 320 (3) (c) of 
the Constitution. There is no merit in 
this contention. The case" of State of U. 
P. V. M. L. Srivastava, 1958 SCR 533 = 
(Affi 1957 SG 912) decided that the pro- 
visions of Article 820(3) (c) were not 
mandatory and did not confer any rights 
on the public servant and that the absence 
of consultation with the State Public 
Service Commission did not afford him 
a cause of action. 

8. It was next argued that the impugn- 
ed order was passed by way of punish- 


ment without giving the appellant an op- 
portunity to show cause against the pro- 
posed action and was therefore violative of 
Article 811 of the Constitution. In this 
connection, counsel for the appellant drew 
our attention to the statement of case 
filed on behalf of the respondent It ap- 
pears that there were complaints that the 
appellant was associating with a young 
girl named Miss Laxmi Surve against the 
wishes of her father and other members 
of her family. The Chief Justice of 
Madhya Pradesh made inquiries into the 
matter and on February 19, 1954 he ad- 
monished the appellant for this disreput- 
able conduct. On his return to Jabalpur 
on February 28, 1964 the Chief Justice 
dictated the following note: — 

“During my recent visit to Gwah'or, I 
probed into the matter of Shri R, G, 
Chaturvedi, Special Magistrate (Motor 
Vehicles) Gwalior, giving shelter to a girl 
named Kumari Laxmi Surve, the daughter 
of a Chowkidar employed in the J. C. 
Mills Gwalior; the e^uiry made by me 
revealed that Shree ChatuWedi has been 
associating witiithis ^Ifor over a year 
and his relations witii her are not ataU in- 
nocent. He is sheltering and supporting 
Miss Srirve against the wishes of her 
father and other members of her family. 
This is evident from the fact that on 14th 
December 1963, when the girl was at the 
residence of Shri Chaturvedi and when 
her yonger brother came to take her back, 
his house was stormed by a mob of 300 
to 400 persons, A report of this incident 
was also recorded in the Roznamcha-Am 
of Lashkar KotwalL The statement 
published by Miss Surve in some news- 
apers published from Gwalior explaining 
er action and her relations with her 
parents is significant. In that statement 
Miss Surve gave her address as ‘G/o Shri 
Chaturvedi’. That the statement is one 
inspired by Shri Chatmrvedi is obvious 
enough. Shri Chaturvedi is still main- 
taining the girl. Shri Chaturvedi did not 
enjoy good reputation at Morena and 
Kolaras where be was posted before bis 
posting at Gwalior. Shri Bajpai, District 
Judge, Gwalior also informed me that 
Shri Chaturvedi was not honest and that 
in collaboration with the TraflBc Inspec- 
tor he has taken money from accused 
persons in many cases under the Motor 
Vehicles Act.” 

No charge-sheet was served on the ap- 
pellant nor was any departmental inquiry 
held against him. On March 10, 1964 
the Madhya Pradesh Hi^ Court passed 
a resolution that the State Government 
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should terminate the appellant’s ser\dces. 
Having regard to this resolution the State 
Government passed the impugned order 
dated March 25, 1964. On the face of 
it, die order did not cast sti^a on the 
appellant’s character or integrity nor did 
it visit him vidth any evil consequences. 
It was not passed by way of punishment 
and the provisions of Article 311 were 
not attracted. 

9. It was immaterial that the order 
was preceded by an informal inquiry into 
the appellant’s conduct with a view to as- 
certain whether he should be retained in 
service. As was pointed out in the State 
of Punjab v. Sukh Raj Bahadmr, AIR 1968 
SC 1089 at p. 1095: 

“An order of termination of service in 
unexceptionable form preceded by an 
enquiry laimched by the superior autho- 
rities only to ascertain whether the public 
servant should be retained in service, does 
not attract the operation of Article 311 
of the Constitution.” 

10. It was next argued that the im- 
pumed order was in violation of the prin- 
ciples of natural justice and in this 
connection reliance was placed on 

the decision of this Court in State 
of Orissa v. Dr. Miss Binapani- Dei; 
(1967) 2 SCR 625 = (AIR 1967 
SC 1269) and Ridge v. Baldwin, 1964 AC 
40. In Binapani’s Case, (1967) 2 SCR 
625=(AIR 1967 SC 1269) (supra) the ap- 
pellant was an assistant surgeon in the 
Orissa medical service. The State Gov- 
ernment accepted the date of birth given 
by her on joining the service. Later the 
government refixed the date of her birth 
on ex parte inquiry and passed an order 
compulsorily retiring her. The Court held 
that its order was invalid and was liable 
to be quashed. The appellant as the 
holder of an office in the medical service 
had the right to continue in service. Ac- 
cording to the rules made under Art. 309 
she could not be removed from the office 
before superannuation ' except for good 
and .sufficient reasons. The ex parte 
order was in derogation of her vested 
rights and could not be passed without 
giving her an opportunity of being heard. 
In the present case, the impugned order 
did not deprive the appellant of any vest- 
ed right. The appellant was a temporary 
government servant and had no right to 
hold the office. The State Government 
had the right to terminate his services 
under Rule 12 without issuing any notice 
to the appellant to show cause against 
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the proposed action. In 1964 AC 40 
(supra) the House of Lords by a majo- 
rity held that the order of dismissal of a 
chief constable on the ground of neglect of 
duty without informing him of the charge 
made against him and mving him an 
opportunity of being heard was in con- 
travention of the principles of natural 
justice and was liable to be quashed. Sec- 
tion 191 of the Mimicipal Corporations 
Act, 1882 provided that the watch com- 
mittee might at any time suspend and dis- 
miss any borough constable whom they 
thought negligent in the discharge of his 
duty or otherwise unfit for the same. The 
chief constable had the right to hold his 
office and before depriving him of this 
right the watch committee was required 
to conform to the principles of naturffi. 
justice. The order of dismissal visited 
him with the loss of office and involved 
an element of pmiishment for the offen- 
ces committed. In the present case, the 
impugned order did not involve any ele- 
ment of punishment nor did it deprive 
the appellant of any vested right to any 
office. 

11. It was next argued that the State 
Government blindly followed the recom- 
mendations of the High Court. We find 
no merit in this argument. The State 
Government properly followed those re- 
commendations. The High Court is vest- 
ed with the control over the subordinate 
judiciary, see State of West Bengal v. 
N. N. Bagchi, (1966) 1 SCR 771 = 
(AIR 1966 SC 447.) If the High 
Comt found that the appellant was 
not a fit person to be retained in service, 
it could properly ask the government to 
terminate his services. FoUowing the 
advice tendered by the High Co^ the 
government rightly terminated his services 
under Rule 12. 

12. In the result, the appeal is dismiss- 
ed. There will be no order as to costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 161 
(V 57 C 87) 

(From Bombay)® 

J. C. SHAH AND G. K. MITTER, JJ- 
Meghraj and others. Appellants v. MsL 
Bayabai and others. Respondents. 

Civil Appeal No. 608 of 1966 D/- S0-4r 
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(A) Civil P. C. (1908), O. 21, R. 1 — 
Payment of decretal amount in Court 
by mortgagor — ■ Its appropriation to- 
wards interest first and then towards prin- 
cipal is normal rule unless the mortgagee 
was informed that payment was towards 
principal and the mortgagee agreed to it 
— (Contract Act (1872), S, 60). 

The normal rule iri the case of a debt 
due with interest is that any payment 
made by the debtor is in the first instance 
to be applied towards satisfaction of inte- 
rest and thereafter to the principal. 

(Para 6) 

Wliere the mortgagors made no pay- 
ments under the decree directly to the 
mortgagees but from time to time made 
deposits in the Court under O. 21, R. 1 
and in depositing some of the amounts 
they stated that the payments were to- 
wards the principal due, but there was no 
evidence on the record diat the mortga- 
gees were informed that the amounts 
were deposited towards the principal due, 
nor was there evidence that the mort- 
gagees accepted the amount towards the 
principal, the amounts so paid could be 
approju-iated first towards interest and 
then towards principal due. Unless the 
mortgagees were informed that the mort- 
gagors had deposited the amount only to- 
wards the principal and not towards the 
interest, and the mortgagees agreed to 
withdraw the money from the Court ac- 
cepting the conditional deposit, the nor- 
mal rule that the amounts deposited in 
Court should first be applied towards 
satisfaction of the interest and costs and 
thereafter towards the principal would 
apply. It is for the mortgagors to prove 
an agreement, contrary to normal rule. 
It cannot also be said that it is the pri- 
vilege of the debtor to impose conditions 
subject to which any payment is to be 
made by the mortgagor, and the mort- 
gagee is bound to accept the condition. 
AIR 1922 PC 233, Rel. on. (Paras 4, 6, 8) 

(B) Debt Laws — M. P. Money Len- 

ders Act (13 of 1934), S. 9 — Interest 
awarded in decree not exceeding princi- 
pal — Aggregate of amounts paid from 
time to time exceeding the loan — No 
contravention of S. 9. (Para 10) 

Cases Referred: Chronological Paras 

(1922) AIR 1922 PC 233 (V 9)= 

48 Ind App 150, Venkatadri Appa 

Row V. Partha.sarathi Appa Row 5, 6 
(1898) 1898-2 QB 460=67 LJQB 851, 

Parrs Banking Co. v. Yates 5 

Mr. G. L. Sanghvi, Advocate and Mr. 
J. B. Dadachanji, Advocate, of M/s. J. B. 


. Bayabai (Shah J.) A.I.R. 

Dadachanji and Co., for Appellants; Dr. 
W. S. Barlingay, Senior Advocate (M/s. 
R. Mahalingier and Ganpat Rai, Advo- 
cates with him), for Respondent (No. 6); 
M/s. B. D. Sharma and S. P. Nayar, 
Advocates, for Respondent (No. 11). 

The following Judgment of the Court 
was delivered by 

SHAH, J.: — Seth Haroon and Sons a 
firm had ten partners. The Hindu un- 
divided family of Jethmal Ramkaran mort- 
gaged a house belonging to it to Seth 
Haroon and Sons to secure repayment of 
Rs. 40,000 due at the foot of an account. 
Seth Haroon and Sons filed suit No. 12-A 
of 1936 for recovery of their dues by sale 
of the mortgaged house. On December 
28, 1940, a decree was passed in the suit 
by the Additional District Judge. The 
case was carried in appeal to the High 
Court of Nagpur. But the appeal was 
dismissed subject to a slight modification 
to be presently noticed. An appeal was 
carried against the decree to this Court 
During the pendency of the appeal to this 
Court, nine out of ten members of Seth 
Haroon and Sons migrated to Pakistan and 
were declared evacuees. By an order passed 
by this Court on March 28, 1958, the Cus- 
todian of Evacuee Property was implead- 
ed as. a party respondent in the appeal 
filed by the mortgagors. This Court dis- 
missed the appeal on August 8, 1958. 
Thereafter the 6th plaintiff Mohammad 
Ayyub — the only member of the firm 
who had not migrated — for himself and 
as agent of the evacuees xmder a general 
power of attorney applied for a decree 
absolute for sale. The Custodian of 
Evacuee Property resisted the application 
filed by Mohammad Ayyub. Ultimately 
by the order passed by the High Court of 
Bombay the Custodian of Evacuee Pro- 
perty was joined as a party to the appli- 
cation. The Court however observed that 
the respective rights of the Custodian of 
Evacuee Property and the partners of 
Seth Haroon and Sons were not decided 
in that proceeding. 

2, Diverse contentions were raised by 
the mortgagors; they contended, inter aha 
that on proper account being taken noth- 
ing was due by them on the mortgage, 
that interest was wrongly calculated at 
the rate of 4 per cent per annum, that 
the claim for recovery of costs was barred 
by the law of limitation and that interest 
could not be ' awarded on costs. ^ The 
learned Trial Judge substantially rejected 
the contentions raised by the mortgarars 
and passed a decree for Rs. 34,612.81 be- 
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ing the aggregate of Rs. 33,866.51 as prin- 
cipal and Rs. 746.30 as interest. An ap- 
peal filed against that order was sum- 
marily dismissed by the High Court. With 
special leave, this appeal is preferred by 
the mortgagors. 

■ 3. Counsel for the mortgagors con- 
tended that on a proper account of the 
monies paid by them in satisfaction of the 
dues under the mortgage decree, the mort- 
gage was satisfied and the mortgagees 
were overpaid. Counsel contended that 
from time to time payments were made 
by the mortgagors with specific directions 
that the amounts paid were to be credit- 
ed toward the principal and not towards 
interest and if the amounts so paid were 
in the first instance credited towards the 
principal, it would be foimd that the 
mortgage dues had been overpaid. Now 
the learned Trial Judge observed that 
Exts. 44 to 55 relied upon by the mort- 
gagors were silent as to any specific direc- 
tions that the amounts paid in Court 
were to be appropriated only towards the 
principal. Counsel for the appellant has 
invited our attention to certain applica- 
tions made at the time of making depo- 
sits in Court, in which it was recited that 
the amounts were being deposited to- 
wards the principal. Rdying upon these 
recitals it was urged that the Trial Court 
was in error in holding that there were no 
directions for appropriation of payments 
towards the principal. We have not 
thought it necessary to ascertain the total 
number of applications in which recitals 
were made by the mortgagors at the time 
of making part payments towards the 
principal, because on the view we take, 
these recitals, without more, do not assist 
the claim of the mortgagors. 

4. Under the preliminary ' decree an 
amoimt of Rs. 42,430-2-6 was declared 
due upto June 23, 1941 towards principal 
and interesL The mortgagors made no 
payments under the decree directly to the 
mortgagees. But from time to time they 
claim to have made deposits in the Court 
under Order 21, Rule 1 of the Code of 
Civil Procedure, and in depositing some 
of the amounts they stated that the pay- 
ments were towards the principal due. 
But there is no evidence on the record 
that the mortgagees were informed that 
the amounts were deposited towards the 
principal due, nor is there evidence that 
the mortgagees accepted the amounts to- 
wards the principal. For quite a long 
time the mortgagees did not withdraw 
the amount lying in Court. Unless the 
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mortgagees were informed that the mort- 
gagors had deposited the amount only to- 
wards the principal and not towards the 
interest, and the mortgagees agreed to 
withdraw the money from the Court ac- 
cepting the conditional deposit, the nor- 
m^ rule that the amounts deposited in 
Court should first be applied towards 
satisfaction of tlie interest and costs and 
thereafter towards the principal would 
apply. 

5. In Venkatadri Appa Row v. Par- 
thasarathi Appa Row, 48 Ind App 150= 
(AIR i922 PC 233) the Judicial Commi- 
ttee of the Privy Council observed that 
upon taking an accoimt of principal and 
interest due, the ordinary rule with re- 
gard to payments by the debtor unap- 
propriated either to principal or interest 
is that they are first to be applied to the 
discharge of interest. Lord Buckmaster 
delivering the judgment of the Board ob- 
served: 

“There is a debt due that carries inte- 
rest. There are moneys that are receiv- 
ed without a definite appropriation on the 
one side or on the other, and the rule 
wliich is well established in ordinary cases 
is that in those circumstances the money 
is first applied in payment of interest and 
then when that is satisfied in payment of 
the capital. That rule is referred to by 
Rigby, L. J., in the case of Parrs Banking 
Co. V. Yates (1898 (2)^ QB 460) in these 
words: “The defendants counsel relied on 
the old rule that does, no doubt, apply to 
many cases; namely, that, where both 
principal and interest are due, the sums 
paid on account must be applied first to 
interest. That rule, where it is applicable, 
is only common justice. To apply the 
sums paid to prindpal where interest has 
accrued upon the debt, and is not paid, 
would be depriving the creditor of the 
benefit to which he is entitled rmder his 
contract.” 

6. Counsel for the appellant contend- 
ed that in Venkatadri Appa Row’s case, 
48 Ind App 150 = (AIR 1922 PC 233) 
there was no specific appropriation by the 
debtor, whereas in the present case there! 
is specific direction by the debtor. But, 
the normal rule is that in the case of a[ 
debt due with interest any payment madej 
by the debtor is in the first instance to 
be applied towards satisfaction of inter- j 
est and thereafter to the principal. It was 
for the mortgagors to plead and prove an' 
agreement— that the amounts which were 
deposited in Court by the mortgagors 
were accepted by the mortgagees sub- 
ject to a condition imposed by the mort- 
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gagors. In the present case there is no 
evidence which supports the contention 
raised by counsel for the appellant. 

7. Counsel urged that, in any eyent, 
when an account was finally submitted 
by the mortgagees they were aware of 
the fact Aat certain amounts were paid 
in Court and they knew that those 
amormts were paid conditionally and 
when the mortgagees \wthdrew the 
amoimts deposited in Court they must 
be' deemed to have accepted tlie condi- 
tions subject to which the amounts were 
deposited. But the accormt submitted 
by the mortgagees shows clearly that they 
had given credit for the amounts depo- 
sited towards the interest and costs in the 
first instance and the balance only to- 
wards the principal. The account sub- 
mitted by the mortgagees clearly nega- 
tives the plea of the mortgagors. 

8. An argument somewhat faintly sug- 
gested before us that it is the privilege 
of the debtor to impose conditions sub- 
iect to which any payment is to be made 
by the mortgagor, and the mortgagee is 
bound to accept the condition needs no 
serious consideration. 

9. It was next urged that the decree 
was passed by the Trial Coinrt awarding 
interest at the rate of 3 per cent per 
annum and the order of the High Court 
in appeal modifying the ori'gind decree 
by awarding interest at tlie rate of 4 per 
cent was erroneous. Under the decree of 
the Trial Court interest was .awarded at 
3 per cent In appeal interest was award- 
ed by the High Court at 4 per cent 
Thereafter by a modification in an appli- 
cation for correction of the decree inter- 
est at 4 per cent per annum was award- 
ed from August 12, 1941 to November 10, 
1946. It was urged, relying upon the 
order modifying the rate of interest, that 
from November 11, 1946 the mortgagees 
were entitled only to interest at the rate 
of 3 per cent. There is no substance in 
that contention also. The High Court by 
order dated August 10, 1946, observed: 

“A preliminary decree for the sale shall 
be dravra accordingly and tiie defendants 
(the appellant) are given three months’ 
rime from today to pay off the decretal 
amount. The amoimt shall carry inter- 
est at the rate of 3 per cent per annum 
from the date of. suit to 11-8-1941 and at 
the rate of 4 per cent per annum from 
12-8-1941 to the date of satisfaction.” 
Apparently the decree drawn up by the 
High Court was not consistent with the 
directions given in the judgment, and an 
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application was made to rectify certain 
mistakes in the decree. One of the grounds 
urged in support of the application was 
that interest should have been computed 
only on the principal out of the total of 
Rs. 35,^9-l-6. The Comt rejected the 
application holding that the Trial Court 
had decreed the claim of the mortgagees 
and that interest was payable on Rupees 
85,299-1-6 and the High Court had con- 
firmed the decree holding that the amount 
of Rs. 85,299-1-6 was principal. The High 
Court observed that it was not relevant 
to consider whether that decision was 
right, because there was no apph'cation 
for review of judgment. They then 
directed that "the interest will according- 
ly be calculated on Rs. 35, 299-1-6 at S 
per cent from October 5, 1936 till August 
11, 1941 and at 4 per cent from August 12, 
1941 till November 10, 1946. This comes 
to Rs. 50,810-4-6. The decree will be 
amended accordingly.” Relying upon this 
direction, counsel for the appellants con- 
tended that the High Court by order 
dated March 31, 1947, restored for the 
period after November 10, 1946, the rate 
of interest as originally awarded by the 
Court of First Instance. We are unable 
to hold that die direction is capable of 
that interpretation. By directing that in- 
terest at the rate of 4 per cent from 
August 12, 1941 to November 10, 1948 
shall be calculated on Rs. 35,299-1-6, it 
was not, and could not be, intended by 
the High Court that interest after Novem- 
ber 10, 1946, was to be awarded only at 
the rate of 3 per cent. No such application 
was made by the debtors. It was ap- 
parentiy contended that the amount of 
Rs. 35, 299-1-6 as claimed by the plain- 
tiffs in the original suit included interest, 
and interest could be computed on the 
amount which formed the principal. The 
High Court, in view of the decree passed 
by the Trid Court and confirmed by it, 
declined to enter into that controversy 
and indicated the manner in which the 
interest was to be calculated between 
October 5, 1936 and November 10, 1940. 
The High Court did not reduce tlie rate 
of interest for the period after November 
10, 1946, i. e., the date fixed for redemp- 
tion of mortgage under the decree of the 
High Court. 

10. Counsel then nrged that in any 
event the mortgagees are not entitled to 
interest exceeding the principal. Reh’ance 
in this connection was placed upon the 
Madhya. Pradesh Money Lenders Act 13 
of 1934. Section 9 of that Act provides: 
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"Notwithstanding anything contained in 
any other enactment for the time being 
in force, no court original or appellate 
shall decree, in respect of any loan made 
before this Act comes into force, on a6^ 
count of arrears of interest, a smn greater 
than the principal of such loan.” 

The section prohibits tire Courts from 
awarding interest exceeding the principal 
of the loan. Counsel for the appellants 
contends that if all the amounts deposit- 
ed from time to time by the debtors be 
aggregated, it will appear that an amount 
exceeding the loan was paid. But the 
prohibition of the statute is against the 
making of a decree for arrears of interest 
exceeding the amount of loan. In the 
present case the decree awards interest 
amounting to Es, 746.30, whereas the 
principd is Rs. 33,866.51. 

II. Finally, it was contended that the 
Custodian of Evacuee Property is not en- 
titled to claim a decree absolute for sale, 
and only Mohamad Ayyub — one of the 
partners in the firm of Seth Haroon and 
Sons — ^may alone be given a decree abso- 
lute in respect of his share. That con- 
tention is futile. The Court is concern- 
ed at this stage to pass a decree absolute 
for sale in a mortgage suit. It is not con- 
cerned to determine the respective rights 
of the mortgagees inter se. The mort- 
gagees’ interest • is fuUy represented be- 
fore the Court. Whether or not the 
Custodian of Evacuee Property is entitled 
to the money or that the evacuees have 
a subsisting interest is a matter which 
cannot be decided in this appeal. That 
made dear by the judgment of the 
High Court in the application fUed by 
the Custodian of Evacuee Property by 
order dated November 12, 1962, when the 
High Court observed: 

]Time has not come yet to determine 
this question and it is not necessary at 
tMs stage to decide what are the respec- 
tive rights of the evacuees in the pro- 
perty which is before the Court as be- 
tween the evacuee-plaintiffs and the 
Custodian.” 

The appeal fails and is dismissed noth 
costs. 

Appeal dismissed. 
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HEGDE AND A. N. GROVER. JJ. 

State of Madras, Appellant v. Davar 
and Co., etc.. Respondents. 

Civil Appeals Nos. 1462 to 1465 of 1967» 
DA 20-5-1969. 

Sales Tax — Central Sales Tax Act 
(1956), Section 5 (2) — Expression “cus- 
toms frontiers of India” in Section 5 — 
Construction of — Arrival of imported 
■goods in Indian harbours — Its sale long 
thereafter by transfer of documents of 
title — Sale is not in course of import 
and is liable to Sales Tax imder Madras 
General Sales Tax Act — Tax Cases Nos 
29, 47, 132 and 160 of 1961 (Revn. Nos. 
16. 28, 81 and 98 of 1961), D/- 17-7-1963 
(Mad), Reversed. 

The expression “customs frontiers of 
India” in Section 5 of the Central Sales 
Tax Act (1956) cannot be construed to 
mean “customs barriers” The expression 
must be construed in accordance with the 
notification issued by the Central Gov- 
ernment tmder Section 3-A of the Seg 
Customs Act (1878) on August 6. 1955 
read with the Proclamation of the Presi- 
dent of India dated March 22, 1956. So 
applying^ the definition of ‘customs fron- 
tiers' it is clear that, where the sales of 
&e goods imported in India are effected 
bv transfer of documents of title, long 
after the ships carrying goods have al- 
ready reached the Indian harbours, such 
sales cannot be called as effected in the 
course of import. Consequently, such 
sales are not covered by Article 286 (1) (b) 
of the Constitution and they are not h'able 
to be exempted from the sales tax asses- 
sed under the local Act by the State Gov- 
ernment. Tax Cases Nos, 29, 47, 132 and 
160 of 1961 (Revn. Nos. 16, 28, 81 and 
98 of 1961), D/- 17-7-1963 (Mad), Rever- 
sed. (Paras 10 and 14) 

Mr. A. K. Sen Senior Advocate (Mr. 
A. V. Rangam, Advocate with him), for 
Appellant; Mr. R. Thiagarajan, Advocate 
for Respondent (fri G. A. No, 1464 of 
1967); Mr. K. Jayaram, Advocate, for Res- 
pondent (In C . A. No. 1465 of 1967). 

*(Tax Cases Nos. 29, 47, 132 and 160 of 

1961 (Revn. Nos. 16, 28, 81 and 98 of 

1961), DA 17-7-1963— Mad.) 
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The following Judgment of iie Court 
was delivered by 

VAIDIALINGAM, ’ J.; These appeals, 
by special leave, by the State of Madras, 
are directed against the common judg- 
ment dated July 17, 1963 of the Madras 
High Court. 

2. The short question, that arises for 
consideration in these appeals, is as to 
whether the turnover, which was the sub- 
ject of consideration by the High Court, 
was liable for sjiles-tax, under the Madras 
General Sales Tax Act, 1959 (Act I of 
1959) (hereinafter called the Madras Act). 
The assessees claimed that tlie turnover 
in quesHon represented sales in the course 
of import and, as such, not liable to tax 
under the Madras Act. Tlie State of 
Madras claimed that in all these cases 
the sale had been effected by a transfer 
of documents of title to the respective 
buyers after the ships had crossed the 
territorial waters and hence they were 
liable to tax under the Madras Act, 'flie 
contention of the assessees was negatived 
by the Assistant Commercial Tax Oflicer, 
as also by the Appellate Assistant Com- 
missioner of Commercial Taxes. But, on 
further appeal by the assessees, the Sales 
Tax Appellate Tribunal accepted their 
contention and held that the disputed 
turnovers were not liable to tax under the 
Madras Act. The revisions filed by the 
State against the orders of the Sales Tax 
Appellate Tribunal were dismissed by tlie 
High Court. Hence these appeals. 

3. Though each of the respondents in 
these appeals is an importer of a differ- 
ent commodity, the pattern adopted by 
each of them in die matter of importing 
the goods concerned from foreign coun- 
tries and in the matter of transferring tide 
to the respective buyers is more or less 
the same. We shall therefore refer ordy 
to the facts relating to the dealings adopt- 
ed by Davar and Company (hereinafter 
called the assessee), the respondent in 
Civil Appeal No. 1462 of 1967. 

4. The assessee was assessed by the 
Assistant Commercial Tax Officer, South 
Madras and Chingleput, under the Madras 
Act on a turnover of Rs. 6,60,200.07 for 
the year 1957-58. . It was carrying on 
busmess in timber at Madras and in the 
course of its business the assessee im- 
ported timber from Burma and sold it to 
its customers in India. Out of die turn- 
over above-mentioned, the assessee dis- 
puted its liability to the extent of a tiun- 
over of Rs. 1,95,490.67 on the ground that 
the said amount represented sales in the 


course of import and that such sales were 
not liable to tax as they were covered 
by Article 286 (1) (b) of the Constitution. 
This claim was based on the following 
circumstances. The respondent-assessee 
entered into contracts for sale of timber 
with a firm of merchants called Velu and 
Brothers hereinafter called the buyeis). 
The timber was to be imported from 
Burma. Under the contract the buyers 
were to pay the assessee 8 per cent, profit 
on the C.I.F. value of timber sold and 
also the sales tax and other charges and 
ex^penses. The buyers were to retire tlie 
shipping documents at least 10 days be- 
fore the expected arrival of the steamer 
cany'ing the timber. The assessee im- 
ported two consignments of timber from 
Rimgoon. Tlie value of the first consign- 
ment was Rs. 99098.05. Tlie ship carry- 
ing the consignment arrived at the Madras 
Harbour on October 17, 1957. The assss- 
see got Rs. 1,00,000 from the buyers on 
October 24, 1957 and retired the docu- 
ments of title, from the bank and handed 
over the said documents on the same 
date to the buyers to enable them to clear 
tlie goods. All charges and expenses by 
way of import duty, clearance charges 
etc., were paid by the buyers on behalf 
of the assessee. A second consignment 
reached Madras by ship, on December 17, 
1957. The assessee obtained from the 
buyers, on December 23, 1957 tlie value 
of this consignment after handing over to 
the buyers the necessary shipping docu- 
ments. 

5. On these facts both the Commercial 
Tax Officer as well as the Appellate Assis- 
tant Commissioner came to the conclu- 
sion that the sales effected by the asses- 
see to the buyers were not sales in the 
course of import, but were local sales 
liable to tax under tlie Madras Act. I'he 
Sales Tax Appellate Tribunal, on the other 
hand, held to the contrary. Tlie High 
Court has concurred with tlie view of the 
Appellate Tribunal. 

6. According to the Assistant Commer- 
cial Tax Officer and the Appellate Assis- 
tant Comnaissioner the sale was effected 
by the assessee to the buyer after the 
consignment of timber had come into the 
Madras Port and in consequence there 
was no intention to transfer the property 
in the goods to the buyers before tliey 
were cleared from the customs- frontier 
and hence the sales could not be consi- 
dered to be sales in the course of import. 
The Appellate Tribunal took the view 
that the sale by the assessee to the buyers 
had been effected by transferring the docu- 
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ments of title relating to the goods, be- 
fore the goods crossed the customs bar- 
rier and before the import became com- 
plete. Therefore, according to the Tri- 
bunal, the sales should be treated as be- 
ing in the course of import and, in conse- 
quence, not liable for tax under the 
Madras .Act. 

7. On the facts stated above, the part- 
ies were not in dispute; but, before the 
High Court, the State raised the conten- 
tion that the sales in question were not 
sales in the course of import as the docu- 
ments of title were handed over by the 
assessee to the buyers after the ship had 
crossed the ‘territorial waters’. According 
to the State, the expression ‘customs fron- 
tier’, occurring in Section 5 (2) of the 
Central Sales Tax Act, 1956 (Act LXXIV 
of 1956) (hereinafter called the Central 
Act) is conterminous with the extent of the 
‘territorial waters’ of India, as fixed by 
tlie Proclamation, dated March 22, 1956 
issued by the President of India. Tliat 
is, according to the State, the import is 
complete when the ship carrying the 
goods from a foreign port enters the ter^ . 
ritorial waters and any sale by the im- 
porter, by transfer of documents of title 
to the goods subsequent to such entry 
will not amount to a sale in the course 
of import. According to the assessee, 
‘customs frontiers’ in Section 5 (2) of the 
Central Act, must be treated as analo- 
gous to ‘customs barriers’ and, so read, the 
position would be that a sale effected by 
transfer of documents of title before the 
goods cross the ‘customs barrier’ would 
not be liable to tax under the Madras 
Act. 

8. Tlie High Coiirt has, after a refer- 
ence to various decisions of this Court 
as to when a sale can be considered to 
be in the course of import or export, held 
that the ‘customs frontiers’ as laid down 
by this Court does not mean any geogra- 
phical features like land or coast or limits 
of territorial waters, but only the opera- 
tion of the machinery of the Customs 
Department consisting of levy and col- 
lection of duty and clearance of the goods. 
The High Court further held that it would 
be proper to construe the words ‘customs 
frontiers’ as ‘customs bairiers’ in the Cen- 
tral Act. In this view the High Court 
held that as the sale had been effected 
by transfer of title to the goods before 
diey entered the customs barrier, the sale 
was not liable to tax under the- Madras 
Act. 

9. On behalf of the appellant-State 
Mr. A. K. Sen, learned coimsel, urged that 


the view of the Madras High Court con- 
struing the words ‘customs brontiers* as 
‘customs barriers’ in the Central Act was 
erroneous. According to the learned 
counsel, on the admitted facts the sales in 
all these cases had been effected by trans- 
fer of the documents of title long after 
the sales had ceased to be in the course 
of import. This contention, on behalf of 
the State, was resisted by Mr. Thiaga- 
rajan and Mr. K. Jaya Ram, appearing for 
the respondent in Civil Appeals Nos. 1464 
and 1465 of 1967, respectively. 

10. We are of the view that the judg- 
ment of the Madras High Court cannot 
be sustained and the expression ‘customs 
frontiers’ in Section 5 of the Central Act 
cannot be construed to mean ‘customs 
barriers’. Article 286 (1) places a ban on 
die State imposing or authorising the im- 
position of a tax on the .sale or purchase 
of goods where such sale or purchase 
takes place outside the State or in the 
course of import of goods into or ex- 
port of goods out of the territory of India. 
Clause (2) of Article 286 gives power to 
the Parliament, by law, to formulate prin- 
ciples for determining when a sale or pur- 
chase of goods takes place in any of the 
ways mentioned in Clause (1). Accord- 
ingly Parliament has enacted the Central 
Act. Section 5 of that Act lays down 
the conditions under which a sale or pur- 
chase of goods can be said to take place 
in the course of import or export. Sub- 
sections (1) and (2) deal with sale or pur- 
chase of goods in the course of export 
and sale or purchase of goods in the 
course of import, respectively. As we 
are concerned with a sale in the course 
of import, the relevant provision is sub- 
section (2) of Section 5, which is as fol- 
lows: 

“5 (2) A sale or purchase of goods shall 
be deemed to take place in the course 
of the import of the goods Into the ter- 
ritory of India only if the sale or pur- 
chase either occasions such import or is 
effected by a transfer of documents of 
title to the goods before the goods have 
crossed the customs frontiers of India.” 

11. In this case, the claim made by 
the assessee for exemption from tax liabi- 
lity is on the ground that the sale was 
effected by transfer to the buyer of docu- 
ments of title to the goods. Under Sec- 
tion 5 (2) of the Central Act, in order to 
treat the sale as one in the course of 
import, the documents of title must have 
been transferred before the goods have 
crossed the customs frontiers of India. 
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The question is what does the expression 
‘customs frontiers’ of India, in Section 5 
of the Central Act, mean? To answef 
this question, it is necessary to refer to 
certain Proclamations made by the Presi- 
dent of India and Notifications issued by 
the Central Government under S. 3-A 
of the Sea Customs Act, 1878 (Act VUI 
of 1878) (hereinafter called the Act). 

12. The President of India has issued 
a Proclamation, dated March 22, 1956 and 
that contains a declaration as to the ex- 
tent of the territorial waters of India. 
That Proclamation has been published 
with die notification of the Government 
of India in the Ministry of External Af- 
fairs, No. S.R.O. 669, dated March 22, 
1956 and is as follows; 


“S.R.O. 669. — ^The following proclama- 
tion by the President is published for 
general information: 


PROCLAMATION 


‘Whereas international law has always 
recognised that sovereignty of a State ex- 
tends to a belt of sea adjacent to its coast; 

And whereas international practice is 
not rmiforra as regards the extent of this 
sea-belt commonly known as the territo- 
rial waters of the State, and consequently 
it is necessary to m^e a declaration as 
to the extent of the territorial waters of 
India; 

I, Rajendra Prasad, President of India, 
in the Seventh Year of the Republic, do 
hereby proclaim that, notwithstanding any 
rule of law or practice to the contrary 
which may have been observed in the 
past in relation to India or any part there- 
of, the territorial waters of In^a extend 
into the sea to a distance of six nautical 
miles measured from the appropriate base 


hne.” 


RAJENDRA PRASAD 
President." 


On September 80, 1967 another Proclama- 
tion was issued by the President of India 
and published with the notification of 
the Government of India in the Ministry 
of External Affairs, No. F. L/111 (l)/67 
dated September 30, 1967. By this Pro- 
clamation the earlier Proclamation of 
March 22, 1956 has been superseded 
and the territorial waters of India 
have been declared to extend into the 
sea to a distance of twelve nau- 
tical miles measured from the appropriate 
base line. But in the present, appeals, 
we are concerned only with the earlier 
Proclamation dated March 22, 1956. 

13. Section 3rA of the Act gives power 
to the Central Government, to define, by 


notification in the OflScial Gazette, the 
‘customs frontiers’ of India. By virtue of 
the powers conferred by this section, the 
Central Government (Ministry of Finance, 
Revenue Division) had issued a notifica- 
tion, No. 25-Customs, dated April 1, 1950, 
definmg the ‘customs frontiers’ of India; 
but it is not necessary to consider the 
definition contained in this notification, 
as it has been superseded by the issue of 
a fresh Notification, No. S.R.O. 1683 dated 
August 6, 1955. The later notification, 
issued by the Ministry of Finance (Reve- 
nue Division), Customs, which is relevant 
for the present purpose, is as follows: 

New Delhi, the 6th August, 

1955. 

S.R.O. 1683. — ^In exercise of the powers 
conferred by Section 3-A of the Sea Cus- 
toms Act, 1878 (Vni of 1878), and in 
supersession of the notification of the 
Government of India in the Ministry of 
Finance (Revenue Division) No. 25-Cus- 
toms, dated the 1st April 1950, the Cen- 
tral Government hereby defines the cus- 
toms frontiers of India as the boundaries 
of the territory, including territorial waters 
of India. 

Sd/- 

Jt. Secretary". 

14. Hie expression ‘customs frontiers 
of India’ in Section 5 of the Central Act, 
in our opim’on, must be construed in ac- 
cordance with the notification issued by 
the Central Government under Sec. 3-A 
of the Act, on Au^st 6, 1955 read with 
the Proclamation of die President of India 
dated March ^22, 1956. So applying 
definition of ‘customs frontiers’ it is clear 
that, in the instant case, the sales were 
effected by transfer of documents of tide 
long after the goods had crossed the cus- 
toms frontiers of India. We have al- 
ready stated that the ships carrying the 
goods in question were all in the respec- 
tive harbours within the State of Madras 
when the sales were effected by the as- 
essees by transfer of documents of tide 
to the buyers. If so, it follows that the 
claim made by the assessees that the sales 
in question were sales in the course of 
import, has been righdy rejected by the 
assessing authority. Unfortunately, though 
various aspects seem to have been pressed 
before the High Court by die State of 
Madras, this notification of August 6, 
1955, issued by the Government of India, 
definmg the ‘customs frontiers’ of India, 
was not ‘brought to the notice of the High 
Court, 

15. In the result, the common order 
dated July 17, 1963 of the Madras High 
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Court is set aside and the appeals allow- 
ed.' In the circumstances o£ the case, 
there wiU be no order as to costs. 

Appeals allowed. 


air 1970 SUPREME COURT 169 
(V 57 C 39) 

(From Madras)* 

M. HIDAYATULLAH, C. J., J. C. SHAH, 
V. RAMASWAMI, G. K. METTER AND 
A. N. GROVER, JJ. 

Assistant Commissioner o£ Urban Land 
Tax Madras and others. etc.. Appellants 
V. Buckingham and Carnatic Co. Ltd. etc., 
Respondents. 

Civil Appeals Nos. 21 to 23, 46, 47, 125 
and 274 of 1969, D/- 11-4-1969. 

(A) Madras Urban Land Tax Act (12 of 
1966), Section 1 — Act relating to taxa- 
tion on lands and buildings — Compe- 
tency o£ State Legislature to enact — 
Madras Urban Land Tax Act 12 of 1966 
is not beyond competence of State Legis- 
lature — W. P. Nos. 387 of 1968 etc., D/- 
10-4-1968 (Mad), Reversed — (Constitu- 
tion of India, Aits. 245, 39 (c), M6, Sche- 
dule Vn List I Entries 86, 87, 88 and List 
n Entries 48, 49). 

In pith and substance the Madras 
Urban Land Tax Act 12 of 1966 in im- 
posing a tax on urban land at a percen- 
tage of the market value is entirely with- 
in the ambit of Entry 49 of List n and 
within the competence of the State Legis- 
lature and does not in any way trench 
upon the field of legislation of Entry 86 
of List I. (Para 7) 

There is no warrant for the assumption 
that Entries 86, 88 of List I and Entry 48 
of List n form a special group embody- 
ing any particular scheme. The direc- 
tive principle embodied in Artide 39 (c) 
applies both to Parliament and to the 
State Legislature and the Entries 86 to 
88 of List I do not exclude any power 
of the State Legislature to implement the 
same principle. The legislative entries 
must be given a large and liberal inter- 
pretation, the reason being that the alloca- 
tion of the subjects to the lists is not by 
way of scientific or logicd definition but 
by way of a mere simplex enumeratio of 
broad categories. Entries 86 and 87 of 
List I do not predude the State Legisla- 
ture from taxing capital value of lands 
and buildings under Entry 49 of list EE. 

*(RMt Petns. Nos. 387 of 1968 etc., D/- 

Maa.> 

KM/KM/B845/69/DVr/D 
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There is no conflict between Entry 86 
of List I and Entry 49 of list IE. The 
basis of taxation under the two entries 
is quite distinct. As regards Entry 86 of 
List I the basis of the taxation is tlie 
capital value of the asset. It is not a 
tax fcecfly on the capital value of assets 
of individuals and companies on the 
valuation date. The tax is not imposed 
on the components of tiie assets of the 
assessee. The tax under Entry 86 pro- 
ceeds on the principle of aggregation and 
is imposed on the totality of the value of 
all the assets. It is imposed on the total 
assets which the assessee owns and in 
determining the net wealth not only the 
encumbrances spedficaUy charged against 
any item of assets, but the general liabi- 
lity of the assessee to pay his debts and 
to discharge his lawful obligations have 
to be taken into account. In certain ex- 
ceptional case, where a person owes no 
debts and is Tmder no enforceable obli- 
gation to discharge any liability out of 
his assets, it may be possible to break up 
the tax which is leviable on the tot^ 
assets into components and attribute a 
component to lands and buildiugs owned 
by an assessee. In such a case, the com- 
ponent out of the total tax attributable to 
lands and buildings may in the matter 
of computation bear siroilaritji' to a lax 
on lands and buildings levied on the 
capital or annual value under Entry 49, 
List n. But in a normal case a tax on 
capital value of assets bears no definable 
relation to lands and buildings which may 
or may not form a component of the total 
assets of the assessee. But Entry 49 
of list n, contemplates a levy of tax on 
lands and buildings or both as units. It 
is not concerned with the division of 
interest or ownership in the units of lands 
or buildings which are brought to tax. 
Tax on I^ds and buildings is directly 
imposed on lands and buildings, and 
bears a definite relation to it. Tax on 
the capital value of assets bears no defi- 
nable relation to lands and buildings 
which may form a component of the total 
assets of the assessee. By legislation in 
exercise of pov/er under Entry 86, List I 
tax is contemplated to be levied on the 
value of the assets. For the purpose of 
levying tax under Entry 49, List El the 
State Legislature may adopt for deter- 
mining me incidence of tax the annual 
or the capital value of the lands and 
buildings. But the adoption of the an- 
nual or capital value of lands and build- 
ings for determining tax liability do not 
make the fields of legislation under the 
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tw’O entries overlapping. The two taxes 
are entirely different in their basic con- 
cept and fall on different subject matters. 

(Para 5) 

(B) Consritution of India, Schedule VII, 
List II, Entiies 49 and 45 — Taxes on 
lands and buildings — Scope of entries 

— Statute imposing tax on lands only — . 
Falls under Entry 49 and not under 
Entry 45 — Madras Urban Land Tax Act 
(12 of 1966), falls tmder Entry 49. 

Merely because a statute imposes tax 
on land alone it cannot be said that the 
statute does not fall under Entry 49. The 
legislative history of Entry 49 does not 
show that Entry 49 relating to tax on 
land and buildings cannot be separated. 
Before the Government of India Act, 1935 
lands and buildings were taxed "separa- 
tely and all that was done under the 
Government of India Act, 1935 and the 
Gonstitution was to combine the two en- 
ti"ies relating to land and buildings into 
a single entry. Entry 49 ‘Taxes on lands 
and buildings” should be construed as 
taxes on land and taxes on buildings and 
there is no reason for restricting the am- 
plitude of the language used in the entry. 
Gonsequently, it cannot be said that as 
Madras Urban Land Tax Act (12 of 1966) 
imposes tax on lands alone it falls under 
Entry 45 and not Entry 49 of List II. 
AIR 1962 SC 1563 and AIR 1965 SC 177, 
Foil. (Para 8) 

(C) Madras Urban Land Tax Act (12 of 

1966), Section 6 — Validity — Section 6 
does not violate Article 14 or 19 (1) 

— W. P. Nos. 387 of 1968 etc., D/- 10-4- 
1968 (Mad), Reversed — Constitution of 
India, Articles 14, 19 (1) and 245. 

It cannot be said that Section 6 viola- 
tes Article 14 of the Constitution on 
ground that it does not provide machi- 
nery for determination of market value. 
The opinion which the Assistant Commis- 
sioner has to form under Section 6 is. not 
subjective but has to be reached objec- 
tively upon the relevant evidence after 
following the requisite formalities laid 
down in tlie Act. (Para 9) 

It cannot, however, be said that the 
power to determine value of the urban 
land under S. 6 of the Act constitute ex- 
cessive delegation of authority and so 
violates Articles 19 (1) and 14 of the Con- 
stitution. The power of determining the 
value of the urban land being judicial 
or quasi judicial in character the doctrine 
of excessive delegation of authority has 
no application. W. P. Nos. 387 of 1968, 
etc.. D/- 10-4-1968 (Mad), Reversed. 

(Para 10) 


(D) Madras Urban Land Tax Act (12 
of 1966), Section 5 — Imposition of tax 
on capital value of mban lands — Rate 
of tax is not unreasonable or confiscatory 
— W. P. Nos. 387 of 1968 etc., D/- 10-4- 
1968 (Mad), Reversed — Constitution of 
India Art. 19 (1) (f). 

Madras Urban Land Tax Act (12 of 
1966) cannot be struck down on ground 
that it imposes unreasonable restriction 
on the right to acquire, hold and dispose 
of property and as such is violative of 
Article 19 (1) (f) of the Constitution. It 
cannot be said that the Act by imposing 
a tax on the capital value at a certain 
rate is not correlated to die income or 
rateable value and, therefore, violates the 
reqiurement of reasonableness. W. P. 
Nos. 387 of 1968 etc., D/- 10-4-1968 (Mad), 
Reversed. (Para 11) 

As a general rule it may be said that 
so long as a tax retains its character as 
a tax and is not confiscatory, or extor- 
tionate the reasonableness of the tax can- 
not be questioned. It is not possible to 
put the test of reasonableness into the 
straight jacket of a narrow formula. The 
objects to be taxed, the quantum of tax 
to be levied, the conditions subject to 
which it is levied and the social and eco- 
nomic policies which a tax is designed 
to subserve are all matters of political 
character and these matters have been 
entrusted to the Legislature and not to 
the Courts. In applying tlie test of 
reasonableness it is also essential to notice 
fliat the power of taxation is generally 
regarded as an essential attribute of 
sovereignty and constitutional provisions 
relating to the power of taxation are re- 
gardecT not as CTant of power but as 
limitation upon the power which would 
otherwise be practically without limit. 

(Para 11) 

The levy of tax under the Act at 0.4 per 
cent of the market value of the urban 
land is by no means confiscatory in ef- 
fect. Merely because the property tax 
under the Mum'cipalities Act and the 
tax on urban land under the 1966 Act, 
both enacted under Entry 49 exhaust an 
unreasonably high proportion of income, 
it cannot be said that the charging sec- 
tion under the 1966 Act is unreasonable. 
The basis of the two taxes being differ- 
ent it is not permissible to dub together 
the two taxes and complain of the cumu- 
lative burden. If the tax is on tlie mar- 
ket value of the urban land it does not 
admit of a complaint that it takes away 
an unreasonably high proportion of the 
income. A tax on land values and a tax 
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on letting value, though both are taxes 
under Entry 49 of List II, cannot be 
clubbed together in order to test the 
reasonableness of one or the other for 
the purposes of Article 19 (1). (Para 11) 

Retrospective operation of the Act does 
not dso make it unreasonable. It is not 
right, to say as a general proposition that 
the imposition of tax with retrospective 
effect per se renders the law unconstitu- 
tional. In applying the test of reason- 
ableness to a taxing statute it is of course 
a relevant consideration that the tax is 
being enforced with retrospective effect 
but that is not conclusive in itself. Tah'ng 
into account the legislative history of the 
Act it cannot be said that there is any 
unreasonableness in respect of the retro- 
spective operation of the Act. AIR 
1963 SC 1667, Foil.; 73 Harward Law 
Rev. 692, Ref. to. (Paras 12, 14) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 59 (V 56) = 

1968-2 SCJ 790, Sudhir Chandra 
Nawn V. Wealth, Tax, Officer, 
Calcutta 6 

(1966) 1966-2 Mad LJ 172 = ILR 
(1966)' 2 Mad 604, Buckingham. . 

& Carnatic Co., Ltd. v. State of 
Madras 2 

(1965) AIR 1965 SC 177 (V 52) = 

1964-6 SCR 666, H. R. S. Murthy 
V. Collector of Chittoor 8 

(1963) AIR 1963 SC 1667 fV 50) =! 

(1964) 1 SCR 897, Rai Ram- 
krislma v. State of Bihar II, 12 

(1962) AIR 1962 SC 1563 (V 49) = 

1963-1 SCR 220, Jagannath Baksh 
Singh V. State of U. P. 8, II 

(1961) AIR 1961 SC 552 (V 48) = 

(1961) 3 SCR 77, Kunnathat 
Thathunni Moopil Nair v. State 
of Kerala . m 

(1949) AIR 1949 FC 81 (V 36) = 

1948 FCR 207, Ralla Ram v. Pro- 
vince of East Punjab 6 

(1941) AIR 1941 FC 47 (V 28) = 

1940 FCR 188, Subrahmanyam 
Chettiar v. Muthuswami Goundari 7 
(1940) 1940 AC 513 = 109 LTPC 68, 

Board of Trustees of Lethbridge 
Irrigation District v. Independent 
Order of Foresters 7 

(1937) 1937 AC 863 = 106 LJPG 
161, Gallahagher v. Lynn 7 

(1930) 1930 AC 111 = 99 LJPG 20, 

Att. Gen. for Canada v. Att. Gen. 
for British Columbia 7 

(1889) 1899 AG 580 = 68 LJPG 
118, Union Colliery Co. of British 
Columbia Ltd. v. Bryden '7 
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(1882) 7 AC 829 = 51 LJPG 77, 

Russell V. The Queen 7 

(1881) 7 AC 96, Citizens Insurance 

Co. of Canada v. Parsons 7 

Mr. S. V. Gupte, Senior Advocate (Mr. 
G. Ramanujam, Government Pleader, 
Madras High Court and Mr. A. V. fian- 
gam. Advocate, with him), for Appellants 
(in C. As. Nos. 21 to 23 of 1969) and Res- 
pondents (In C. As. Nos. 46, 47, 125 and 
274 of 1969); Mr. V. K. T. Chari, Senior 
Advocate (M/s. T. N. C. Rangarajan and 
D. N. Gupta, Advocates with him), for 
Appellants (in C. As. Nos. 46 and 57 of 
1969) and Respondents (In G. As. Nos. 
21 and 23 of 1969); Mr. V. K. T. Chari, 
Senior Advocate (M/s. A. R. Ramanathan, 
T. N. C. Rangarajan and R. Gopala- 
krishnan. Advocates vrith him), for Ap- 
pellants (In C. A. No. 125 of 1969); Mr. 
K. C. Rajappa, Advocate and M/s. S. 
Balalcrishnan and S. Laxminarasu, Advo- 
cates of M/s. Aiyar and Aiyar, for Ap- 
pellant (in C. A. No. 274 of 1969); Mr. 
K. C. Rajappa, Advocate, M/s. S. Bala- 
krishnan and S. Laxminarasu, Advocates 
of M/s. Aiyar and Aiyar and Mr. N. M. 
Ghatate, Advocate, for Respondents (In 
C. A. No. 22 of 1969). 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: In these appeals 
which have been heard together a com- 
mon question of law arises for determina- 
tion, namely, whether the Madras Urban 
Land Tax Act, 1966 (12 of 1966) is con- 
stitutionally valid. 

2. In 1963 the Madras Legislature en- 
acted the Madras Urban Land Tax Act, 
1963 which came into force in the city 
of Madras on the 1st of July, 1963. In 
the Statement of Objects and Reasons of 
the 1963 Act it was stated that the Taxa- 
tion Enquiry Commission and the Plan- 
ning Commission were suggesting the 
need for imposing a suitable levy on 
lands put to non-agricultural use in urban 
areas. The State Government, after exa- 
mining the report of the Special Officer, 
decided to levy a tax on urban land on 
the basis of market value of the land at 
the rate of 0.4 per cent on such market 
value. Section 3 of the Act of 1963 
(which will be referred to as the old Act) 
provided that there shall be levied and 
collected for every fasli year commencing 
from the date of the commencement of 
the Act, a tax on urban land from every 
Qwmer of urban land at the rate of 0.4 
per cent of tire average market value of 
ihe urban land in a sub-zone as determined 
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under sub-section (2) of Section 6. Sec- 
tion 7 provided for the determination of 
the highest and lovi^est market value in 
a zone. For determining the average 
market value, the Assistant Commissioner 
shall have regard to any matters specified 
in clauses (a) to (e) of sub-section (2) of 
Section 6, namely; 

(a) the locality in which the urban land 
is situated; 

(b) the predominant use to which the 
urban land is put, that is to say, industrial, 
commercial or residential; 

(c) accessibility or proximity to market^ 
dispensary, hospital, railway station, edu- 
cational institution, or Government ofBces; 

(d) availabihty of dvil amenities like 
water supply, drainage and lifting; and 

(e) such other matters as may be pre- 
scribed. 

The constitutional validity of Act 84 of 
1963 was challenged and in Bucldngham 
and Carnatic Co. Ltd. v. State of Madras, 
1966-2 Mad LJ 172 a Division Bench of 
the Madras High Court held that the 
impugned Act fell imder Entry 49, List EL 
of Schedule VII to the Constitution and 
was within the legislative competence of 
the State Legislature. But the Act was 
struck down on the groimd that Art. 14 
of the Constitution was violated, because 
the charging section of the Act levied 
the tax on urban land not on the market 
value of such urban land but on the ave- 
rage value of the lands in the locality 
known as a sub-zone. The new Act (Act 
12 of 1966) was passed by die State Legis- 
lature after the decision of the Madras 
High Court. In the new Act provisions 
relating to fixation of average market 
value in the sub-zone were omitted. In- 
stead, Section 5 of the new Act provides 
that there shall be levied and collected 
from every year commencing from the 
date of the commencement of the Act a 
tax on each urban land from the owner 
of such urban land at the rate of 0.4 per 
cent of the market value of such urban 
land. Section 2 (10) defines “owner” as 
follows: 

“Owner” includes — ^ 

(i) any person (including a mortgagee 
in possession) for the time being receiving 
or entitled to receive, whether on his own 
accoxmt or as agent, trustee, guardian, 
manager or receiver for another person 
or for any religious or charitable pm- 
poses, the rent or profits of the urban 
land or of the building constructed on 
the Tuban land in respect of which the 
word is used; 


(ii) any person who is entitled to the 
kudiwaram in respect of any inam land; 
but does not include — 

(a) a shortriamdar; or 

(b) any person who is entitled to the 
melwaram in reject of any inam land 
but in respect of which land any other 
person is entitled to the kudiwaram. 

Explanation. — ^For the purposes of 
Clause (9) and Clause (10) inam land in- 
cludes lakhiraj tenures of land and shrotri- 
am land. 

Section 2 (13) defines land’ to mean any 
land which is used or is capable of be- 
ing used as a building site and includes 
garden or grounds, it any, appurtenant 
to a building but does not indude any 
land which is registered as wet in the 
revenue accounts of tlie Government and 
used for the cultivation of vyet crops.” 

3. Section 6 states: “For the purposes of 
this Act, the market value of any urban 
land shall be estimated to be the price 
which in the opinion of the Assistant 
Commissioner, or the Tribunal, as the 
case may be, such urban land would 
have fetched or fetch, if sold in the open 
market on the date of the commencement 
of this Act.” 

Section 7 provides for the submission of 
returns by the ovraer of urban land and 
reads: 

"Every owner of urban land liable to 
pay urban land tax under this Act shall, 
within a period of one month from the 
date of ^e pubh'cafa'on of the Madras 
Urban Land Tax Ordinance, 1966 (Madras 
Ordinance HI of 1966) in the Fort St. 
George Gazette, furrush to the Assistant 
Commissioner having iurisdiction a return 
in respect of each urban land containing 
the following particulars, namely: — 

(a) name of the owner of the urbari 
land, 

lb) the extent of the trrban land, 

(c) the name of the division or ward 
Ond the street, survey number and sub- 
division number of the land and other 
particulars of such urban land, and 

(d) the amoimt which in the opinion 
of the owner is the market value of the 
urban land.” 

Section 10 deals with the procedure for 
the determination of the market value by 
the Assistant Commissioner and states; 

"(1) Where a return is furnished under 
Section 7 the Assistant Commissioner shall 
examine the return and made such en- 
quiry as he deems fit. If the Assistant 
Commissioner is satisfied that the parfr 
culars mentioned therein are correct .md 
complete he shall, by order in writing 



1970 Asst. Commr., Madras v. B. & ( 

determine the market value of the urban 
land and the amount of urban land taS 
payable in respect of such urban land. 

(2) (a) Where on examination of the re- 
turn and after ihe enquiry the Assistant 
Commissioner is not satisfied that the 
particulars mentioned therein are correct 
and complete he shall serve a notice on 
the owner either to attend in person or 
at his office on a date to be specified in 
the notice or to produce or cause to be 
produced on that date any evidence on 
which the owner may rely in support of 
his return. 

(b) The Assistant Commissioner after 
heanng such evidence as the owner may 
produce in pursuance of the notice under 
Clause (a) and such other evidence as 
the Assistant Coirunissioner may require 
on any specified points shall, by order in 
writing, determine the market value of 
the urban land and the amount of urban 
land tax payable in respect of such urban 
land. 

(c) Where the owner has failed to at- 
tend or produce evidence in pursuance 
of the notice under Clause (a) the Assis- 
tant Commissioner shall, on the basis of 
the enquiry made under Clause (a), by 
order in writing determine the market 
value of die urban land and the amoxmt 
of urban land tax payable in respect of 
such urban land.” 

Section 11 enacts; 

“(1) Where the owner of tuban land 
has failed to furnish the return under 
Section 7 and the Assistant Commissioner 
has obtained the necessary information 
under Section 9 he shall serve a • notice 
on the owner in respect of each vuban 
land specifying therein — 

(a) die extent of the urban land, 

(b) the amount which, in the opinion 
of the Assistant Commissioner is the cor- 
rect market value of the urban land, and 
direct him either to attend in person at 
his office on a date to be specified in 
the notice or to produce or cause to be 
produced on that date any evidence on 
which the owner may rely. 

(2) After hearing such evidence, as the 
owner may produce and such other evi- 
dence as die Assistant Commissioner may 
require on any specified points, the Assis- 
tant Commissioner shall, by order in writ- 
ing, determine the iharket value of the 
urban land and the amount of luban land 
tax payable in respect of such urban land. 

(3) Where the o\vner has failed to at- 
tend or to produce evidence in pursuance 
of the notice under sub-section (1) the 
Assistant Commissioner shall, on the basis 
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of the information obtained by him under 
Section 9, by order in writing determine 
the market value of the luban land 
and the amount of the urban land tax 
payable in respect of such urban land.” 
Section 20 provides for an appeal to the 
’Tribunal from the orders of the Assistant 
Commissioner: 

“(1) (a) Any assessee objecting to any 
order passed by the Assistant Commis- 
sioner under Section 10 or 11 may appeal 
to the Tribunal within thirty days from 
the date of the receipt of the copy of 
the order. 

(b) Any person denying his h'abih'ty to 
be assessed under this Act may appeal 
to the Tribunal within thirty days &om 
the date of the receipt of the notice of 
demand relating to the assessment: 

Provided that no appeal shall lie under 
Clause (a) or Clause (b) of this sub-sco- 
tion imless the urban land tax has been 
paid before the appeal is filed. 

(2) The Commissioner may, if he ob- 
jects to any order passed by the Assis- 
tant Commissioner under Section 10 or 
11, direct the Urban Land Tax Officer 
concerned to appeal to the Tribunal 
against such order, and such appeal may 
be filed within sixty days from tlie date 
of, the receipt of the copy of the order 
by the Commissioner. 

(3) The Tribunal may admit an appeal 
after the expiry of the period referred to 
in Qause (a) or Clause (b) of sub-sec. (1) 
or in sub-section (2), as the case may be, 
if it is satisfied mat there was sufficient 
cause for not presenting it within that 
period. 

(4) An appeal to the Tribunal under 
this section shall be in the prescribed 
form and shall be verified in the prescrib- 
ed manner and shall be accompanied by 
such fee as may be prescribed. 

(5) The Tribunal may after giving both 
parties to the appeal an opportunity of 
being beard, pass such orders thereon, as 
it thinks fit and shall communicate any 
such orders to the assessee and to the 
Commissioner in such manner as may be 
prescribed.” 

Section 80 confers powers of revision in 
the Board of Revenue and is to the 
following effect: 

“(1) The Board of Revenue may, either 
on its own motion or on application made 
by the assessee in this behalf, call for 
and examine the records of any proceed- 
ing under this Act (not being a proceed- 
ing in respect of which an appeal ties to 
the Tribunal under Section 20) to satisfy 
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itself as to the regularity of such proceed- 
ing or the correctness, legality or propriety 
of any decision or order passed 
therein and if, in any case, it appears to 
the Board of Revenue that any such de- 
cision or order should be modified, an- 
nulled, reversed or remitted for reconsi- 
deration, it may pass orders accordingly: 

Provided that the Board of Revenue 
shall not pass any order under this sub- 
section in any case, where the decision or 
order is sought to be revised by the 
Board of Revenue on its oum motion, if 
sudi decision or order had been made 
more tlian three years previously: 

Provided further that the Board of Re- 
venue shall not pass any order under this 
section prejudicial to any party unless he 
has had a reasonable opportunity of 
making his representations.” 

Section 33 states: 

“(1) The Tribunal, the Board of Re- 
venue, the Commissioner, tlie Assistant 
Commissioner, or the Urban Land Tax 
Officer or any otlier officer empowered 
under this Act shall, for tlie purposes of 
this Act, have tlie same powers as are 
vested in a Court under tlie Code of Chnl 
Procedure, 1908 (Central Act V of 1908), 
when trying a suit in respect of the 
following matters, namely: — 

(a) enforcing the attendance of any 
person and examining him on oath; 

(b) requiring the discovery and produc- 
tion of documents; 

c) receiving ewdence on affidavit; 

d) issuing commissions for tlie e.xami- 
nation of witnesses; 

and any proceeding before the Tribunal 
the Board of Revenue, the Commissioner, 
the Assistant Commissioner, the Urban 
Land Tax Officer or any otlier officer em- 
powered under this Act shall be deemed 
to be a judicial proceeding within the 
meaning of Ss. 193 and 228 and for die pur- 
poses of Section 196, of the Indian Penal 
Code (Central Act XLV of 1860). 

(2) In any case in which an order of 
assessment is passed ex parte under this 
Act, the provisions of the Code of Civil 
Procedure, 1908 (Central Act V of 1908), 
shaR apply in relation to such order as^ 
it applies in relation to a decree passed 
ex parte by a Court.” 

4. The validit}' of the new Act was 
challenged in a group of writ pedtions 
before the Madras High Court on various 
constitutional grounds. By a common 
judgment dated the lOdi April, 1968 a 
Full Bench of five Judges overniled all 


the contentions of the petitioners wth 
regard to the legislative competence of 
the Madras Legislature to enact the new 
Act. However, the Full Bench by a 
majority of 4 to 1 struck down Section 6 
of die new Act as being violative of 
Articles 14, 19 (1) (f) of the Constitution. 
The State of Madras and odier respon- 
dents to the VTit petitions (hereinafter 
called the respondents for die sake of 
convenience) filed appeals Nos. 21 to 23 
of 1969 under a certificate granted by the 
High Court under Articles 132 and 133 
(1) (a), (b) and (c) of the Constitub'on. The 
unit petitioners (liereinafter called the 
petitioners) have filed C. As. Nos. 46, 47, 
125 and 274 of 1969 against^the same judg- 
ment on a certificate granted by the High 
Court under Article 132 of the Constitu- 
tion. 

5. The first question to be consider- 
ed in these appems is whether the Madras 
Legislature was competent to enact the 
legislation under Entry' 49 of List II of 
Schedule VII of the Constitution which 
reads: "Taxes on lands and buildings.” It 
was argued on behalf of tire petitioners 
that the impugned Act fell under Sche- 
dule VII, List I, Entry' 86 that is ‘Taxes 
on the capital value of the assets, exclu- 
sive of agricultm-al land, of individuals 
and companies; taxes on the capital of 
compam'es.” The argument of Mr. V. K. T. 
Chari may be summarised as follows: 

The impugned Act was, both in form and 
substance, taxation of capital and was 
hence beyond tire competence of the 
State Legislature. To tax on the basis 
of capital or principal value of assets was 
permissible to Parliament under List I, 
Entries 86 and 87 and to State under 
Entry 48 of List H. Taxation of capital 
was tire appropriate method provided for 
effecting the directive principle under 
Article 39 of the Constitution, namely, to 
prevent concentration of wealtir. Arti- 
cle 366 (9) contains a defim'tion of ‘estate 
dut}'* with reference to the principal 
value. Entry 86 of List I (Taxes on capi- 
tal value of assets exclusive of agricul- 
tural land) and Entry 88 (Duties in res- 
pect of succession to such property) form 
a group of entries tire scheme of rvhich 
rs to carry out the directive principle of 
Article 39 (c). The Constitution indicated 
that capital value or principal value shall 
be the basis of taxation under these en- 
tries and, therefore, the method of taxa- 
tion of capital or prindpal value was 
prohibited even to Parliament in resped 
of other taxes and to the State except in 
respect of Estate Duty on agricultural 
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land. Sucb in effect is tlie argument of 
Mr. V. K. T. Chari. But in our opinion 
there is no warrant for the assumption 
that entries 86, 88 of List I and Entry 48 
ol List II form a special group embody- 
ing any particular scheme. The directive 
principle embodied in Article 39 (c) ap- 
plies both to Parliament and to the State 
Legislature and it is difficult to conceive 
how entries 86 to 88 of List I would ex- 
clude any power of the State Legislature 
to 'implement the same principle. The 
legislative entries must be given a large 
and liberal interpretation, the reason be- 
ing that the allocation of the subjects to 
the lists is not by way of scientific or 
logical definition but by way of a mere 
simplex enumeratio of broad categories. 
We see no reason, therefore, for holding 
that the Entries 86 and 87 of List I pre- 
clude the State Legislature from taxing 
capital value of lands and buildings under 
Entry 49 of List II. In our opinion there 
is no conflict between Entry 86 of List I 
and Entry 49 of List II. The basis of 
taxation under the two entries is quite 
distinct. As regards Entry 86 of List I 
the basis of the taxation is the capital 
value of the asset. It is not a tax directly 
on the capital value of assets of individuals 
and companies on the valuation date. The 
tax is not imposed on the components of 
the assets of the assessee. The tax under 
Entry 86 proceeds on the principle of 
aggregation and is imposed on totah'ty of 
the vSue of all the assets. It is imposed on 
the total assets which the assessee o^vns 
and in determining the net wealth not 
only the encumbrances specifically charg- 
ed against any item of asset, but the 
general liability of the assessee to pay 
his debts and to discharge his lawful 
obligations have to be taken into account. 
In certain exceptional cases, where a per- 
son owes no debts and is under no en- 
forceable obligation to discharge any liabi- 
lity out of his assets it may be possible to 
break up the tax which is leviable on the 
total assets into components and attribute 
a component to lands and buildings ovra- 
ecl by an assessee. In such a case the com- 
ponent out of the total tax attributable to 
lands and buildings may in the matter of 
computation bear similarity to a tax on 
lands and buildings levied on the capital 
or annual value under Entry 49, List 11. 
But in a normal case a tax on capital 
value of assets bears no definable rela- 
tion to lands and buildings which may or 
may not form a component of the total 
assets of the assessee. But Entry 49 of 
'List n, contemplates a levy of tax on 
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lands and buildings or both as units. It 
is not concerned with the division of 
interest or ownership in the units of lands 
or buildings which are brought to tax. 
Tax on lands and buildings is directly 
imposed on lands and buildings, and bears 
a definite relation to it. Tax on tbe 
capital value of assets bears no definable 
relation to lands and buildings which may 
torm a component of the total assets of 
the assessee. By legislation in execrise oi 
power under Entry 86, List I tax is con- 
templated to be levied on the value of 
the assets. For the purpose of le%'ying 
tax under Entry 49, List 11 the State 
Legislature may adopt for determining 
the incidence of tax the annual or the 
capital value of the lands and buildings. 
But the adoption of the annual or capital 
value of lands and buildings for deter- 
mining tax liability will not make the fields 
of legislation under the two entries over- 
lapping. The two taxes are entirely 
different in their basic concept and fall 
on different subject matters, 

6. In Balia Ram v. Province of East 
Punjab 1948 FCR 207 = (AIR 1949 EG 
81) the Federal Court held that die tax 
levied by Section 8 of the Punjab Urban 
Immoveable Property Tax Act, 17 of 1940 
on buildings and lands situated in a 
specified area at such rate not exceeding 
tweniy per cent of the annual value of 
such buildings and lands, as the Pro- 
vincial Government may by notification 
in the offical Gazette direct in respect of 
each such rating area was not a tax on in- 
come, but was a tax on lands and buildings 
within the meaning of item No. 42 of List 
n of the Seventh Schedule of the Govern- 
ment of India Act, 1935. In that case it 
was contended that under the provisions 
ot the Punjab Act the basis of the tax was 
the annual value of the buildings and 
since the same basis was used in the In- 
come-tax Act for determining the income 
from property and generally speaking the 
annual value is the fairest standard for 
measuring income and, in many cases, is 
indistinguishable from it, the tax levied 
by the impugned Act was in substance a 
tax on income. The Court pointed out 
that the annual value is not necessarily 
actual income, but is only a standard by 
which income may be measured and 
merely because the Income-tax Act had 
adopted the annual value as the standard 
for determining the income, it did not 
follow that, if the same standard is employ- 
ed as a measure for any other tax, that latter 
tax becomes also a tax on income. It 
was held by the Court that in substance 
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the property tax levied by Section 3, 
Punjab Urban Immoveable Property Tax 
Act, 1940 fell within item 42 of the Pro- 
vincial List and was not a tax on income 
falling within item 54 of the Federal List 
aldiough the basis of the tax was the 
annual value of the building. The same 
view has been expressed by this Court in 
Sudhir Chandra Navra v. Wealth-tax Offi- 
cer Calcutta, AIR 1969 SC 59 wherein 
it was held that the power to levy tax 
on lands and buildings under Entry 49 of 
List II did not trench upon the power con- 
ferred on Parliament by Entry 88 of List 
I and, therefore, the enactment of the 
Wealth Tax Act by Parliament was not 
ultra vires. 

7. The problem in this case is the 
problem of characterisation of the law or 
classification of the law. Li other words 
the question must be asked: what is the 
subject matter of the legislation in its 
“pidi and substance” or in its true nature 
and character for the purpose of deter- 
mining whether it is legislation with res- 
pect to Entry 49 of List 11 or Entry 86 
of List I. In Gallahagher v. Lynn 1937 
AC 863 at p. 870 the principle is stated as 
foUows: 

“It is well established that you are to 
look at the true nature and character of 
the legislation, the pith and substance of 
the legislation. If on the view of the 
statute as a whole, you find that the sub- 
stance of the legislation is within the ex- 
press powers, then it is not invalidated if 
incidentally it affects matters which are 
outside the authorised field. The legisla- 
tion must not tmder the guise of dealing 
with one matter in fact encroach upon 
the forbidden field. Nor are you to look 
only at the object of the legislator. An 
Act may have a perfectly lawful object 
e. g., to promote the health of the inhabi- 
tants, but may seek to achieve that object 
bv invalid methods, e, g., direct prohibi- 
tion of any trade with a foreign country. 
]h other words, you may certainly con- 
sider the clauses of an Act to see whether 
they are passed ‘in respect of the for- 
bidden subject.” 

In die case of Subrahmanyan Chetfa'er v. 
Muttuswami' Goundan, 1940 FCR 188 at 
p. 201 = (AIR 1941 FG 47 at p. 51), Sir 
Maiurice Gwyer, G. J. said: 

“It must inevitably happen from time 
to time that legislation, though purport- 
ing to deal widi a subject in one list, 
touches also on a subject in another list, 
and the different provisions of the enact- 
ment may be so closely intertwined that 


blind adherence to a strictly verbal inter- 
pretation would result in a large number 
of statutes being declared invalid because 
the Legislature enacting them may appear 
to have legislated in a forbidden sphere. 
Hence the rule which has been evolved 
by the Judicial Committee whereby the 
mpugned statute is examined to ascertain 
its ‘pith and substance’, or its ‘true nature 
and character,’ for the purpose of deter- 
mining whether it is legislation with res- 
pect to matters in this list or in that: 
Citizens Insurance Company of Canada v. 
Parsons, 1881-7 AC 96; RusseU v. The 
Queen, 1882-7 AC 829; Union Colliery Co. 
of British Columbia v. Bryden, 1899 AG 
580; Art, Gen. for Canada vlAtt Gen. for 
British Columbia, 1930 AC 111; Board of 
Trustees of Lethbridge Irrigation District 
V. Independent Order of Foresters 1940 
AC 513, In my opinion this rule of inter- 
pretation is equ^y applicable to the 
Indian Constitution Act,” 

For the reasons already expressed we hold 
that in pith and substance the new Act in 
imposing a tax on urban land at a per- 
centage of the market value is entirely 
within the ambit of Entry 49 of List II 
and within the competence of the State 
Legislature and does not in any way 
trench upon the field of legislation of 
Entry 86 of List I. 

8. It was then said that as Entry 49 
of List n provides for taxes on lands 
and buildings, the impugned Act which 
imposes tax on lands alone cannot be held 
to fall imder that entry. It was submitt- 
ed that when file legislature taxed land 
deliberately the legislation fell under List 
n of Entry 45 i e., “land revenue, includ- 
ing the assessment and collection of re- 
venue, the maintenance of land records, 
survey for revenue purposes and records 
of ri^ts and alienation of revenues” and 
not under Entry 49 of that List. The 
legislative history of Entry 49 of List H 
does not however lend any support to tliis 
argument. Before the Government of 
India Act, 1935 lands and buildings were 
taxed separately and all that was done 
under die Government of India Act, 1935 
and the Constitution was to combine the 
two entries relating to land and 
buildings into a single entry. Sec- 
tion &-A of the Government of 
India Act, 1919 provided for mak- 
ing rules under the Act for the de- 
volution of authority in respect of prt> 
vincial subjects to local Governments, and 
for the allocation of revenues or ofer 
moneys to those Government. The 
Government of India by a notification 
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dated December 16, 1920 made rules 

under that provision called the “Scheduled 
Tax Rules”. These Rules contained two 
schedules'. The first Schedule contained 
eight items of tax or fee. The Legislative 
Coimcil of a Province may without obtain- 
ing the previous sanction of the Gov- 
ernor General make and take into con- 
sideration any law imposing for the pur- 
poses of the local Government any tax 
included in Schedule I. Schedule 11 con- 
tained eleven items of tax. In making a 
law imposing or authorising any local 
authority to impose for the purposes of 
such local authority any tax in Schedule 
n, the Le^slative Council required no 
previous sanction of .the Governor 
General. In Schedule 11, item No. 2 was 
tax on land or land values and item 3 
was a tax on buildings. In the Govern- 
ment of India Act, 1935 the two entries 
were combined and List 11, Entry 42 is 
“Taxes on lands and buildings and hearths 
and Windows”. The legislative history of 
Entry 49, List II does not, therefore, 
lend any support to the argument that 
Entry. 49 of List 11 relating to tax on 
land and buildings cannot be separated. 
On the other hand we are of opinion 
that En^ 49 “Taxes on lands and 
buildings” should be construed as taxes 
on land and taxes on buildings and there 
is no reason for restricting the amplitude 
of the language used in tihe Entry. This 
view is also borne out by authorities. In 
Raja Jagannath Baksh Singh v. The State 
of U. P. 1963-1 SCR 220 = (AIR 1962 
SC 1563) the question at issue was 
whether the tax imposed by the U. P. 
Government on land holdings under the 
U. P. Large Land Holdings Tax Act, 
1957 (U.P. Act 81 of 1957) was consti- 
tutionally valid. It was held that the 
legislation fell under Entry 49 of List II 
and the tax on land would include 
agricmltiural land also. Similarly in H. 
R. S. Miuthy v. Collector of Chittoor, 
1964-6 SCR 666 = (AIR 1965 SC 177) 
it was held that the land cess imposed 
under Sections 78 and 79 of the Madras 
District Boards Act (Mad. Act No. XTV 
of 1920) and Mines and Ivlinerals 
Regulation and Development) Act (Act 
67 of 1957) was a tax on land falling 
under Entty 49 of the State List. We 
are of opinion that the argument of 
Mr. V. K. T. Chari on this aspect of the 
case must be rejected. 

9. We proceed to consider the argu- 
ment that no machinery is provided for 
determining the market value and the 
provisions of the nerw Act, therefore, 
1970 S. C./12 n G— 9 
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violate Ariide 14 of the Constitution. 
The argument was stressed by Mr. V. K. 
T. Chari that the ^dance given under 
the 1963 Act has been dispensed with 
and the Assistant Commissioner is not 
bound to take into account, among other 
matters, the sale price of similar sites, 
the rent fetched for use and . occupation 
of the land the prindples generally 
adopted in valuing land under the Land 
Acquisition Act and the compensation 
awarded in recent land acquisition pro- 
ceedings. We see no justification for 
this argument. The procedure for 
determining the market value and as- 
sessment of -urban land is described in 
Chapter IH of the new Act Section 6 
pro-vides that the market value of the 
urban land “shall be estimated to be the 
price which in the opinion of the As- 
sistant Commissioner, or -the Tribimal, as 
the case may be, such urban land would 
have fetched or fetch, if sold in the open 
market on the date of the commence- 
ment of this Act”. It was said on be- 
half of the petitioners that the opinion 
which the Assistant Commissioner has to 
form is purely subjective and may be 
arbitrary. We do not think that this 
contention is correct. Having regard to 
the language and context of Section 6 of 
the^ new Act we consider that the opinion 
which the Assistant Commissioner has to 
form under that section is not subjective 
but should be reached objectively upon 
the relevant e-vidence after follo-wing the 
requisite formalities laid do^vn in Seo 
tions 7 to 11 of the new Act Instead 
of the Assistant Commissioner classify- 
ing the urban land and determining the 
market value in a zone, the present Act 
requires a return to be submitted by the 
owner mentioning the amount which, in 
the opinion of the o-wner, is the market 
value of the urban land. On receipt of 
the return, if the Assistant Commissioner 
is satisfied that the particulars mention- 
ed are correct and complete,, he may 
determine the market value' as given by 
the o\vner of the land. If he is not 
satisfied with the return, he shall serve 
a notice to the owner asking him to at- 
tend his office with the relevant evid- 
ence in support of his return. After 
hearing the owner and considering the 
evidence produced, the Assistant Com- 
missioner may determine the market value. 
In case the ovner fails to attend or fai l s 
to produce the evidence, the Assistant 
Commissioner is empowered to assess 
the market value on the basis of an 
enquiry made by him. Section 11 pre- 
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scribes the procedure for determining 
tlie market .'value when the owner fails 
to furnish a return as required under 
Section 7. The section requires the As- 
sistant Commissioner to serve a notice 
on the owner specifying amongst other 
things .die amount, which in the opinion 
of the Assistant Commissioner, is the cor- 
rect , market value and directing the 
owner to attend in person at his office 
on a date specified in the notice or to 
produce any evidence on which the 
owner may rely. After hearing such 
evidence as tiie owner may produce and 
considering such other evidence as may 
be required, the Assistant Commissioner 
may fix the market value. The proceed- 
ing before the Assistant Commissioner is 
judicial in character and his opinion re- 
garding the market value is reached, 
objectively on all the materials produc- 
ed before him. Section 20 provides for 
an appeal by the assessee ohjecting to 
die determination of the market value 
made by the Assistant Commissioner to 
a Tribunal within thirty days from the 
date of the receipt of the copy of the 
order. The Act requires that the Tri- 
bunal shall consist of one person only 
who shall be a judicial officer not below 
the rank of a Subordinate Judge. By 
Section 30, die Board of Revenue is 
empowered either on its own motion or 
on application made by the assessee in 
this behalf, to call for and examine the 
records of any proceedings imder the 
Act (not being a proceeding in respect of 
which an appeal lies to the Tribunal 
under Section 20), to satisfy itself as to 
the regularity of such proceeding or the 
correctness, legality or propriety of any 
decision or order passed therein, and if 
it appears to the Board of Revenue that 
any such decision or order should be 
modified, annulled, reversed or remitted 
for reconsideration, it may pass order 
accordingly. Section 32 enables the urban 
land tax officer, or the Assistant Commis- 
sioner, or the Board of Revenue or the 
Tribunal to rectify any error apparent 
on the face of the record at any time 
within three years from the date of any 
order passed by him or it. Section 33 
confers power on the Assistant Commis- 
sioner to take eyidence, to require dis- 
covery and production of documents and 
|to receive evidence on affidavit etc. 
Thus, the Act envisages a detailed pro- 
cedure. regarding submission of returns, 
the making of an assessment after hear- 
ing objections and a . right to appeal to 
higher* authorities. We are hence un- 


able to accept the contention of the peti- 
tioners that the provisions of Section 6 
of the new Act are violative of Article 14 
of the Constitution. 

10. It is necessary to state that the 
High Court decided the case in favour 
of the respondents mainly on the ground 
that investment of the power to deter- 
mine value of the urban land under S. 6 
of the Act constituted excessive delega- 
tion of authority and so violative of Arti- 
cles 19 (1) and 14 of the Constitution, 
(see the judgment of Veeraswami J. who 
pronounced the main judgment in the 
High Court.) But Mr. V. K. T. Chari did 
not support this line of reasoning in his 
arguments before this Court. On the 
other hand learned counsel conceded 
that the power of determining the value 
of the urban land being judicial or quasi- 
judicial in character the doctrine of 
excessive delegation of authority had no 
application. 

11. We pass on to consider the next 
contention raised on behalf of the peti- 
tioners namely that the Act should be 
struck down as an unreasonable restric- 
tion on the right to acquire, hold and dis- 
pose of property and as such violative of 
Article 19(1) (f) of the Constitution. It 
was argued that the test of reasonableness 
would be that the tax should not be so 
high as to make the holding of the pro- 
perty or the carrying on of the activity 
(business or profession) which is subject 
to taxation, uneconomic according to 
accepted rates of yield. In this 
connection it was said that the new 
Act by imposing a tax on the capital value 
at a certain rate was not correlated to the 
income or rateable value and, therefore, 
violates the requirement of reasonableness. 
We are unable to accept the proposition 
put forward by Mr. Chari. It is not 
possible to put tire test of reasonableness 
into the strait-jacket of a narrow 
formula. The objects to be taxed, the 
quantum of tax to be levied, the condi- 
tion subject to which it is levied and the 
social and economic policies which a tax 
is designed to subserve are all matters of 
political character and these matters have 
been entrusted to the Legislature and not 
to the Courts. In applying the test of 
reasonableness it is also essential to notice 
tliat the power of taxation is generally 
regarded as an essential attribute of 
sovereignty and constitutional provisions 
relating to the power of taxation are re- 
garded not as grant of power but as 



1970 Asst. Cominr., XT. L. T. Madras 

limitation upon the power which would 
otherwise be practically without limit. It 
was observed by this Cotirt in Bai Bam- 
krishna v. State of Bihar, AIR 1963 SG 
1667 at p. 1673. . 

“It is of course true that the power of 
taxing the people and their property is an 
essential attribute of tlae Government and 
Government may legitimately exercise the 
said power by reference to the objects to 
which it is applicable to the utmost extent 
to which Government thinks it expedient 
to do so. The objects to be taxed so long 
as they happen to be within the legisla- 
tive competence of the Legislature can be 
taxed by the Legislature according to the 
exigencies of its needs, because there can 
be no doubt that the State is entitled to 
raise revenue by taxation. The quantum 
of tax levied by the taxing statute, the 
conditions subject to which it is lewed, 
the manner in which it is sought to be 
recovered, are all matters within the com- 
petence of the Legislature, and in dealing 
with the contention raised by a citizen 
that the taxing statute contravenes Arti- 
cle 19 Courts would naturally be circum- 
spect and cautious. Where for instance 
it appears that the taxing statute is plainly 
discriminatory, or provides no procedural 
machinery for assessment and levy of the 
tax, or that it is confiscatory. Courts, 
would be justified in striking down the 
impugned statute as unconstitutional. In 
such cases, the character of the material 
provisions of the impugned statute is such 
that the Court would feel justified in tak- 
ing the view that, in substance, the tax- 
ing statute is a cloak adopted by the 
Legislature for achieving its confiscatory 
purposes. This is illustrated by the deci- 
sion of this Court in the case of Kurma- 
that Thathunni Moopil Nair v. State of 
Kerala, AIR 1961 SC 552 where a taxing 
statute was struck down because it suffer- 
ed from several fatal infirmities. On the 
other hand, we may refer to the case of 
AIR 1962 SG 1563 where a challenge to 
the taxing statute on the wound that its 
provisions were unreasonable was rejected 
and it was observed that unless the in- 
firmities in the impugned statute were of 
such a serious nature as to justify its 
description as a colourable exercise of 
legislative power, the Court would uphold 
a taxing statute.” 

As a general rule it may be said that so 
long as a tax retains its character as a 
tax and is not confiscatory, or extortionate 
the reasonableness of the tax cannot be 
questioned. Mr. Chari submitted that the 
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existing property tax imder S. 100 of the 
City Municipal Corporation Act and the 
taxon urban lands under the new Act both 
enacted under Entry 49 of the State List, 
one of them imposing a tax on the capi- 
tal value of mb an lands and the other on 
the annual value of lands and buildings 
exliaust an unreasonably high proportion 
of income. For instance, it is pointed out 
that in W. P. No. 2835 of 1967 the annual 
income on property was Rs. 6,000 and the 
proposed market value for the lands alone 
comes to Rs. 10,40,000. The urban land 
tax at 0.4 per cent of the market value 
is Rs. 4,160 and the income-tax at the 
rate applicable to the petitioner' was 
Rs. 1,234. The total tax burden in 'the 
aggregate under the three heads was 
Rs. 6,794, which exceeds the rental in- 
come. In W. P. No. 3686 of 1967 the 
municipal annual value was Rs. 4,095, the 
property tax was Rs. 1,098 and the urban 
land tax at 0.4 per cent was Rs. 1,523. 
The proportion of the two taxes together 
to yearly or • annual municipal value ' 
worked out to Rs. 62.5 per cent.- It was, 
therefore, said that the taxes put together 
would practically exhaust the total in- 
come and the charging section iii the 'hew. 
Act was unreasonable. The answer to the 
contention is that the charge is cm the 
market value of the mban land and not 
on the annual letting value on which the 
municipal property tax is based. Tlie 
basis of the tivo taxes being different it 
is not permissible to club together tlie 
two taxes and complain of the cumula- 
tive burden. If the tax is on the market 
value of the urban land as it is in this 
case it does not admit of a complaint tliat 
it takes away an unreasonably high pro- 
portion of the income. A tax on land 
values and a tax on letting value, though 
both are taxes under Entry 49 of List II, 
cannot be clubbed together in order to 
test the reasonableness of one or the other 
for the purposes of Article 19 (1). But so 
far as the new Act is concerned we con- 
sider that the levy at 0.4 per cent of the 
market value of the urban land is by 
no means confiscatory in effect. It was 
also pointed out by Mr. V. K T. Chari 
that in certain cases the market value of 
the urban land was arrived at by apply- 
ing what is known as the contractor’s 
method not to the building which stands 
on the land whose value is ascertained 
by that means but to some other build- 
ing on a different land taken for compa- 
rison. It was said that it was difficult 
enou^ for a man to apply tiie 
tors method of valuation to his 
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building which could be done by a com- 
petent architect after taking into account 
all measurements. But it is absolutely an 
impossible task to check up or make ob- 
jections to the contractor’s method applied 
to another man’s property which cannot 
be trespassed upon. It was said that the 
contractor’s metliod was the last resort 
in valuation when a building has to be 
valued apart from the land and that it 
was a wrong application of the formula 
to use it to value the land without the 
building particularly when valuation of 
land can be made by applying the princi- 
ples of the Land Acquisition Act. But 
this argument has no bearing on the con- 
stitutional validity of the charging section 
or the machinery provisions of the Act. 
It is, however, open to tlie writ petitioners 
to challenge the validity of the particular 
valuation in any particular case by way 
of an appeal imder a statute or to move 
die High Court for grant of writ xmder 
Article 226 of the Constitution. 

12. ’The impugned Act provides for 
the retrospective operation of the Act. 
Section 2 states that except Sections 19, 
47 and 48, other sections shall be deem- 
ed to have come into force in the City 
of Madras on the 1st day of July, 1963 
and Sections 19 and 47 shall be deemed 
to have come into force in the city of 
Madras on the 21st May, 1968. It also 
provides that Section 48 shall come into 
froce on the date of the publication of 
die Act in the Fort St. George Gazette. 
Section 6 enacts that the market values 
of the urban lands shall be estimated to 
be the price which in the opinion of the 
Assistant Commissioner or the Tribunal 
such urban land would have fetched or 
fetch if sold in the open market on the 
date of the commencement of the Act, 
that is, from 1st July, 1967. The urban 
land to is, therefore, payable from 1st 
July, 1963. It is contended on behalf of 
the petitioners that the retrospective ope- 
ration of the law from 1st July, 1963 
Would malce it unreasonable. We are un- 
[able to accept the argument of the peti- 
tioners as correct. It is not right to say 
as a general proposition that the imposi- 
tion of tax with retrospective effect per 
se renders the law unconstitutional. In 
applying the^test of reasonableness to a 
taxing statute it is of course a relevant 
consideration that the tax is being en- 
forced with retrospective effect but that 
is not conclusive in itself. Taking into 
accoimt the legislative history of the pre- 
sent Act we are of opinion that there is 


no unreasonableness in respect of the re- 
trospective operation of the new Act It 
should be noticed that the Madras Act 
of 1963 came into force on 1st July, 1963 
and provided for the levy of urban land 
tax at the same rate as that provided 
tmder the new Act. The enactment was 
struck dovra as invalid by the judgment 
of the Madras High Court which was 
pronoimced on the 25th March, 1966. The 
legislature by giving retrospective effect 
to Madras Act 12 or 1966 lliat the urban 
land must be taxed on the date on which 
the 1963 Act came into force cured 
the defect from which the earlier 
Act was suffering. In Rai Ramkrishna’s 
case, AIR 1963 SC 1667 the question at 
issue was whether the Bihar Taxation on 
Passengers and Goods (Carried by Public 
Service Motor Vehicles) Act, 1961 (17 of 
1961) was violative of .Article 19 (5) and 
(6) of the Constitution for the reason that 
it was made retrospective with effect 
from 1st April, 1950. It appears that the 
Bihar Finance Act, 1950 levied a tax on 
passengers and goods carried by public 
service motor vehicles in Bihar. In an 
appeal arising out of a suit filed by the 
passengers and owners of goods in a re- 
presentative capacity, the Supreme Court 
pronounced on the 12th December, 1960 
a judgment declaring Part HI of the said 
Act rmconstitutional. Thereafter an Ordi- 
nance, namely, Bihar Ordinance No. 2 of 
1961 was issued on the 1st of August, 
1961 by the State of Bihar. By this Ordi- 
nance, the material provisions of the ear- 
lier Act of 1950 which had been struck 
down by this Court were validated and 
brought into force retrospectively from 
the date when the earlier Act had pur- 
ported to come into force. Subsequently, 
the provisions of the said Ordinance were 
incorporated in the Act, namely, the Bihar 
Taxation on Passengers and Goods (Carri- 
ed by Public Service Motor Vehicles) 
.Act, 1961 which was duly passed by the 
Bihar Legislature and received the 
assent of me President on 23rd Septem- 
ber, 1961. As a result of the retro- 
spective operation of this Act, its material 
provisions were deemed to have come in- 
to force on April 1, 1950, that is to say, 
the date on which the earlier Act of 1950 
had come into force. The appellants 
challenged the validity of this Act of 1961. 
Having failed in their writ petition before 
the Hi^ Court, the appellants came to 
this Court and the argument was that 
the retrospective operation prescribed oy 
Section 1 (3) and by a part of Sec. 23 (b) 
of the Act so completely altered the cha- 
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racter of the tax proposed to be retro- 
spectively recovered that it introduced a 
serious infirmity in the legislative compe- 
tence of the Bihar Legislature itself. The 
argument was rejected by this Court and 
it was held that having regard to the rele- 
vant facts of the case the restrictions im- 
posed by the said retrospective operation 
were reasonable in the public interest 
under Article 19 (5) and (6) and also rea- 
sonable under Artide 804 m) of the Con- 
stitution. In our opinion me ratio of this 
• decision applies to the present case where 
the materisd facts are of a similar charac- 
ter. 

13. In this context a reference may be 
made to a recent review of retroactive 
legislation in the United States of Ame- 
rica: 

‘Tt is necessary that the legislature 
should be able to cme inadvertent defects 
in statutes or their administration by 
making what has been aptly called ‘small 
repairs'. Moreover, the individual who 
claims that a vested right has arisen from 
the defect is seeking a windfall since, had 
the legislature’s or administrator’s action 
had the effect it was intended to and 
could have had, no such right would have 
arisen. Thus, the interest in the retro- 
active curing of such a defect in 
the administration of government out- 
weighs the individual’s interest in 

benefiting from the defect The 

Court has been extremely reluctant to 
override the legislative judgment as to the 
necessity for retrospective taxation, not 
only because of the paramount govern- 
mental interest in obtaining adequate 
revenues, but also because taxes are not 
In the nature of a penalty or a contractual 
obligation but rather a means of appor- 
tioning the costs of government among 
those who benefit from it. Indeed, as 
early as 1935 one commentator observed 
that “arbitrary retroactivity” may continue 

to rear its head in tax briefs, but 

for practical purposes, in this field, it is 
as dead as wager of law.” 

(Charles B. Hochman in 73 Harvard 
Law Review 692 at p. 705). 

14. In view of the legislative back- 
ground of the present case we are of opi- 
nion that the imposition of the tax retro- 
spectively from 1st July, 1963 cannot be 
said to be an unreasonable restriction. 
We, therefore, reject the argument of the 
petitioners on this aspect of the case. 

15. For these reasons we hold that the 
Madras Urban Land Tax Act, 1966, 
must be upheld as constitutional- 
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ly valid. We accordingly set aside the 
judgment of the Madras High Court dated 
the 10 April, 1968 and order that writ 
petitions filed by the petitioners should 
be dismissed. In other words G. As. 21 
to 23 are allowed and C. As. 46, 47, 125 
and- 274 are dismissed. There will .be 
DO order with regard to costs of these 
appeals. 

Order accordingly. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Digyadarsan Rajendra Ramdassji Vam, 
Appellant v. State of Andhra Pradesh and 
another. Respondents. 

Writ Petition No. 347 of 1968, D/- 26-3- 
1969. . 

(A) Andhra Pradesh Charitable and 
Hindu Rehgious Institutions and Endow- 
ments Act (17 of 1966), S. 46, CIs. (a) to 
(h) — Section is not violative of Art. 19 
(1) (f) or Art. 14 of Constitution. 

Section 46 of the Act is not violative of 
Art. 19 (1) (f) of the Constitution, 

(Para 6) 

It is trae that previously under the 
Andhra Pradesh (Andhra Area) Hindu 
Religious and Charitable Endowments Act 
(1951), the Commissioner could only insti- 
tute a suit in a Court for removing a 
Mathadhipati whereas under Sec. 46 of 
the Act of 1966 the power is given to the 
Commissioner instead of the Court to 
make an inquiry into or try the allegations 
or charges against ihe Mahant and order 
his removal if such charges are establish- 
ed. A procedural change of this nature 
cannot be regarded as contravening eitlier 
Art. 19 (1) (f) or Art. 14 of the Constitu- 
tion. The procedure which has been laid 
down makes all the proceedings before 
the Commissioner quasi-judicial. This is 
particularly so when the provisions of Sec- 
tion 104 of the Act are kept in view. 
Moreover if any order of removal is made 
that can be challenged in a Court of law 
and there is a further right of appeal to 
die High Court. (Para 6) 

As regards Art. 19 (1) (f) it has to be 
seen whether the restrictions which have 
been imposed by the impugned provisions 
of the Act are reasonable and are in the 
interest of the ' general public. The 
grounds on which his removal as Matha- 

EM/KM/B810/69/BNP/D ^ ’ 
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dhipati can be ordered have been speci- 
fically provided and no exception can be 
taken to them. (Para 7) 

Similarly, the suspension of a Matha- 
dhipati, during the inquiry is a necessary 
and reasonable part of tlie procedure 
which has been prescribed by Sec. 46. If 
he is allowed to function during the pen- 
dency of an inquiry the entire purpose of 
the inquiry might be defeated. The 
Mathadhipati, may, dining the pendency 
of the inquiry, do away witli most of the 
evidence or tamper with the books of ac- 
count or otherwise commit acts of mis- 
appropriation and defalcation in respect 
of tlie properties of the math. It is essen- 
tial, therefore, in these circumstances to 
make a provision for suspending him till 
the inquiry concludes and an order is 
made either exonerating him or directing 
his removal. AIR 1954 SC 282 & AIR 
1963 SC 966, Rel. on. (Para 8) 

(B) Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endow- 
ments Act (17 of 1966), Ss. 46, 47 — Pro- 
visions under, not in contravention of 
Art. 26 of Constitution. 

Sections 46 and 47 of the Act of 1966 
do not contravene Art. 26 of the Consti- 
tution. (Para 9) 

The freedom of religion in the Constitu- 
tion is not confined to religious beliefs 
only; it extends to religious practice as 
well subject to the restrictions which the 
Constitution itself has laid down. Under 
Art. 26 (b), therefore, a religious denomina- 
tion or organisation enjoys complete auto- 
nomy in the matter of aeciding as to what 
rights and ceremonies are essential ac- 
cording to the tenets of the reli^on ^d 
no outside authority has any jurisdiction 
to interfere with its decision in such 
matters. Moreover under Article 26(d) it 
is the fundamental right of a religious 
denomination or its representative to ad- 
minister its property in accordance with 
law; and the law, therefore, must leave 
the right of administration to the 'religious 
denomination itself subject to such re- 
strictions and regulations as it might 
choose to impose. A law which takes 
away the right of administration from 
the hands of a religious denomination 
altogether and vests it in any other autho- 
rity would amount to a violation of the 
right guaranteed under Clause (d) of Arti- 
cle 26. AIR 1954 SG 282, Rel. on. 

(Para 9) 

There is nothing in Sections^ 46 and 47 
which empowers the Commissioner to 
interfere with the autonomy of the reU- 


^ous denomination in the matter of derid- 
ing as to what rights and ceremonies are 
essential according to the tenets of the 
religion the denomination professes or 
practises. Section 47 of the Act deals 
only with a situation where there is a 
temporary vacancy in the office of the 
mathadhipati by reason of any dispute in 
regard to the right of succession to the 
office or the otlier reasons stated there- 
in as also because the mathadhipathi has 
been suspended pending an inquiry under 
Sec. 46. Its provisions do not take away 
die right of administration from the hands 
of a religious denomination altogether 
and vest it for all times in a person or au- 
thority who is not entitled to exercise 
that right under the customary rule and 
custom prevailing in the math. 

(Para 10) 

(C) Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endow- 
ments Act (17 of 1966), Ss. 46, 47 — Sus- 
pension of Mathadhipathi pending enquiry 
into serious charges against him — Assis- 
tant Commissioner appointed as day to 
day administrator — There is no violation 
of Art. 25 — (Constitution of India, 
Art. 25). 

A mathadhipathi was placed under sus- 
pension and the Asstt. Commissioner was 
appointed as day-to-day administrator 
because of the enquiry which was pend- 
ing against the former in which serious 
charges of misappropriation and defalca- 
tion of trust funds and of leading an im- 
moral life were being investigated. It was 
not established that the mathadhipathi 
was prohibited or debarred from profes- 
sing, practising and propagating his reli- 
..gion: 

Held, that there was no violation of 
Art. 25 of the Constitution. The mere 
fact that the entire math was being guard- 
ed by poh'ce constables did not mean that 
the Mathadhipati could not be allowed to 
enter the math premises and exercise the 
fundamental right conferred by Art. 25 
(1) of die Constitution. AIR 1954 SC 282, 
Disting. (Para lO) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 105 (V 55)= 

1967-3 SCR 891, Secy., Home 

(Endowments), Andhra Pradesh v. 

Digyadarsam Rajindra Ram Dasjee S 
(1963) AIR 1963 SC 966 (V 50)= . 

(1963) Supp 2 SCR 802, H. H. 

Sudbundra Thirtha Swamiar v. 

Commr. for Hindu Religious and 

Charitable Endowments, Mysore 5, 6 
(1954) AIR 1954 SC 282 (V 41)= 

1954 SCR 1005, Commr., Hindu 
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Religious Endowments, Madras v. 

Lakshmindra Thirtha Swamiar 5, 9, 10 


M/s. Kanak Ghosh and B. Datta, Advo- 
cates, for Appellant; Mr. P. Ram Reddy, 
Senior Advocate, (M/s. A. V. V. Nair and 
P. Parameshwar Rao, Advocates with 
him), for Respondents. 

The following Judgment of the Court 
was dehvered by 

GROVER, J.: — This is a petition under 
Article 32 of the Constitution challenging, 
inter aha, the constitutionality of Ss, 46 
and 47 of the Andhra Pradesh Charitable 
and Hindu Rdligious Institutions and En- 
dowments Act, 1966 (Act No. 17 of 1966), 
hereinafter called the “Act” and for issu- 
ance of a writ in the nature of mandamus 
or other appropriate writs and directions 
to the Commissioner of Hindu Religious 
and Charitable Endowments, hereinafter 
called the “Commissioner”, proliibiting 
him from exercising his powers or taking 
action under the aforesaid sections. 

2. The petitioner claims to be the 
Mathadhipathi of Shri Swami Hathiramji 
Math Tripathi-ThiramaUa in the State of 
Andhra Pradesh. It is stated that this in- 
stitution was foimded several centuries 
ago and is one of the renowned Maths 
tn India. Hundreds of Sadhus visit the 
Math throughout the year and it is the 
duty of the Maliant as its religious head 
to provide the visiting Sadhus with food 
and shelter and to perform aU religious 
duties with regard to the celebration of 
Hindu festivals, propagation of the cult 
of Shri Swami Hathiramji and perform- 
ance of other religious functions. It is 
alleged that Mahant Chettandoss, the pre- 
vious incumbent died on March 18, 1962. 
On March 24, 1962 the Commissioner 
took charge of the Math and its proper- 
ties trader Section 53 of the Andhra Pra- 
desh (Andlira Areas) Hindu Religious and 
Charitable Endowments Act, 1951, (Act 
No. 19 of 1951), hereinafter referred to as 
the “Repealed Act”. The petitioner filed 
a suit on March 26, 1962 in tlie court of 
the Subordinate Judge, Chittoor for a de- 
daration that he was the rightful succes- 
sor. The Commissioner was impleaded 
as a party to the suit. He also filed a 
revisional application under Section 92 of 
die Repealed Act to the State Govern- 
ment. The Government disposed of the 
revisional application on Jime 5, 1962. It 
appointed the petitioner as the interim 
Mahant subject to certain conditions 
which need not be mentioned. Before 
this order was made the petitioner with- 


drew the suit filed by him in April 1962. 
Devendradoss, who was another claimant 
but who was a minor, filed a writ peti- 
tion in the High Court challenging tlie 
above order of the Government but the 
same was rejected by the Division Bench. 
Devendradoss then filed certain suits for 
a declaration of his title. On August 22, 
1964, the Commissioner made an order 
directing the petitioner to show cause why 
tlie previous order appointing liim as an 
interim Mahant be not recalled. Accord- 
ing to the petitioner this was done be- 
cause the State Government started claim- 
ing, contrary to the rale and custom which 
prevailed in the Math, that the amounts 
received on account of Padakanukas (per- 
sonal offerings) should be paid to the Gov- 
ernment. and not taken by the Mahant. 
Tliis order was challenged by the peti- 
tioner by means of a mrt petition in the 
High Court. The High Court issued a 
stay order which was later on darified to 
mean that the State Government was free 
to take such further action under the Act 
as it considered necessary. On Septem- 
ber 9, 1965 the State Government framed 
charges against the petitioner and 
directed him to furnish his expla- 
nation. The petitioner was placed 
under suspension with immediate 
effect. It was further directed that 
the Assistant Commissioner, Tirapathi 
should take charge of the Math and its 
affairs. Meanwhile another claimant 
Bhagwantdoss filed a suit on September 
29, 1965, claiming title to the gaddi in 
his o\vn right. The writ petition which 
had been filed by the petitioner was al- 
lowed by the High Court on November 
8, 1966. The matter ultimately came up 
in appeal to this Court, the judgment 
being reported in Secretary, Home (En- 
dowments), Andhra Pradesh v. Digyadar- 
sam Rajindra Ram Dasjee, 1967-B SCR 
891=(AIR 1968 SC 105). The judgment 
of the High Court was affirmed. The 
High Court had held that the petitioner 
had succeeded to the office of the Mahant 
on the death of Chetandoss on March 18, 
1962 in his own right. This Court con- 
curred in that view and observed that the 
mere circumstance that the Government 
had also passed an order appointing him 
as the interim Mahant corJd not take 
away his right to function as a trustee on 
the basis of his original right. It follow- 
ed that the Government had no jurisdic- 
tion to pass an order placing him under 
suspension as that virtually amounted to 
a removal of the trustee of the Math 
which could only be done in the manner 
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provided by Section 52 of the Repealed 
Act. 

8. The Act received the assent of the 
President on December 6, 1966 and was 
enforced with efFect from January 27, 

1967. On May 30, 1967 the petitioner 
filed a petition under Article 226 of the 
Constitution in the High Court for de- 
claring the present impugned provisions of 
the Act as ultra vires. That petition Wfis 
dismissed in limine as premature. An 
appeal to the Letters Patent Bench fail- 
ed. On coming to know that certain 
orders were going to be passed against 
the petitioner whereby charges on various 
matters were to be preferred and an in- 
qui^ made and that the suspension of the 
petitioner from Mahantship was going to 
be ordered, the present petition was filed 
under Article 82 of the Constitution in 
October 1968. In this petition, apart, 
from challenging the provisions of the 
Act a case of mala fide action has been 
sought to be made out against the res- 
pondent. In the order which was made 
by the Government on November 18, 

1968, as many as 14 charges have been 
preferred against the petitioner and his 
suspension has been duly ordered. The 
Assistant Commissioner, Endowments De- 
partment has been directed to attend to 
the day-to-day administration of the Math 
temporarily and its Endowments until the 
disposal of the inquiry. 

4. Now the Act has been enacted to 
consolidate and amend the law relating to 
the administration and governance of cha- 
ritable and Hindu religious institutions 
and endowments in the State of Andhra 
Pradesh. Chapter I contains the defini- 
tions of various egressions used in tlie 
Act including the word “Commissioner”. 
Chapter H provides for the appointment 
of Commissioner, Joint Commissioners 
etc., and give their powers and functions. 
Chapter in deals with administration and 
management of charitable and Hindu reli- 
gious institutions and endovnnents. Chap- 
ter IV provides for registration of such 
institutions and endowments. Section 42 
in Chapter V defines the word “matha- 
dhipatM” to mean any person whether 
known as Mahant or by any other name, 
in whom tlie administration of a Math or 
specific endowment attached to, a math 
is vested. Sections 46 and 47 are in the 
foIIo^ving terms: 

"46. (1) The Commissioner may suo 
motu or on an application of two or more 
persons having interest, initiate proceed- 
ings for removing a mathadhipathi or a 


trustee of a specific endowment attached 
to a Math, if he — 

(a) is of unsound mindj 

(b) is suffering from any physical or 
mental defect or infirmity which renders 
him unfit to be a -mathadhipathi or such 
trustee; 

(e) has ceased to profess the Hindu re- 
Rgion or the tenets of the math; 

(d) has been sentenced for any offence 
involving moral turpitude, such sentence 
not having been reversed; 

(e) is guilty of breach of trust or mis- 
appropriation in respect of any of the 
properties of the math; 

(f) commits persistent and \vilful de- 
fault in the exercise of his powers or per- 
formance of his functions rmder this Act; 

(g) violates any of the. restrictions im- 
posed or practices enjoined by the cus- 
tom, usage or the tenets of the math, in 
relation to his personal conduct, such as 
celibacy, renunciation and the like; 

(h) leads an immoral life. 

(2) The Co mmis sioner shall frame a 
charge on any of the grounds specified in 
sub-section (1) against ihe mathadhipathi 
or trustee concerned and give him an op- 
portunity of meeting such charge, of test- 
ing the evidence adduced and of adducing 
evidence in his favour. After consider- 
ing the evidence adduced and other mate- 
rial before him, the Commissioner may, 
by order exonerate the mathadhipathi or 
trustee, or remove him. Every such order 
shall state the charge framed against the 
mathadhipadii or the trustee, his expla.- 
nation and the finding on such charge to- 
gether with the reasons therefor: 

Provided that in the case of a math or 
specific endowment attached thereto 
whose annual income exceeds rupees one 
lakh, the order of removal passed by the 
Commissioner against the mathadhipati 
or trustee shall not take effect unless it 
is confirmed by the Government. 

(3) Pending the passing of an order 
under sub-section (2) the Commissioner 
may suspend the mathadhipathi or the 
trustee. 

(4) (a) Any mathadhipathi or trustee 
aggrieved by an order passed by the 
Commissioner Tmder sub-section (2) may, 
within ninety days from the date of re- 
ceipt of such order, institute a suit in the 
Court against such order. 

(b) An appeal shall lie to the High 
Court wthin ninety days from the date m 
a decree or order of the Court in such 
suit. 

47. (1) Where a temporary vacancy 
occurs in the office of the mathadhipafiu 



1970 Digyadarsan R. R. Vam v. State o£ A. P. (Grover J.) [Prs. ■,4-5] S.C. 185 


and there is dispute in regard to the right 
of succession to such office; or where the 
mathadhipathi is a minor and has no guar- 
dian fit and willing to act as guardian, or 
where the ma&adhipathi is under 
suspension under sub-section (3) of Sec- 
tion 46, the Commissioner shall, if he is 
satisfied after making an inquiry in this 
behalf that an arrangement for the admin- 
istration of the math and its endowments 
or of the specific endowments, as the case 
may be, is necessary, make such arrange- 
ment as he thinks fit until the disability 
of the ma^adhipathi ceases or another 
mathadhipathi succeeds to the office as 
the case may be. 

(2) In making any such arrangement, 
the Commissioner shall have due regard 
to the claims, iE any, of the disciples of 
the math. 

(3) ” 

Section 83 confers powers on the Govern- 
ment to call for and examine the record 

of the Commissioner in respect 

of any proceedings not being a proceed- 
ing in respect of which a suit or an ap- 
peal or application or reference to a 
Court is provided by the Act, to satisfy 
themselves as to the regularity of such 
proceedings or the correctness, legality or 
propriety of any decision or order passed 
therein and if in any case, it appears to 
the Government that such decision or 
order should be modified, annulled, re- 
versed or remitted for consideration they 
may pass orders accordingly. Under Sec- 
tion 104 where a Commissioner . . ^ 

makes an inquiry or hears an appeal 
under the Act, the inquiry has to be made 
and the appeffi has to be heard as nearly 
as may be, in accordance with the proce- 
dure applicable trader the Code of Civil 
Procedure, 1908, to the trial of suits or 
the hearing of appeals and the provisions 
of the Indian Evidence Act and tire Indian 
Oaths Act have also been made appli- 
cable. . 

5. Learned Counsel for the petitioner 
has assailed the constitutionality of Sec- 
tion 46 although he has sought to read 
Section 47 along with it so as to establish 
that the combined effect of the provisions 
contained in both the sections would be 
hit by Artides 14, 19 (1) 25, 26 and 

81 of the Constitution. Before the sub- 
missions, which have been made, are exa- 
mined reference may be made to Com- 
missioner, Hindu Religious Endowments, 
Madras v. Lakshmindra Thirtha Swamiar, 
1954 SCR 1005=(AIR 1954 SC 282} in 
which the constitutionality of various pro- 


visions of the repealed Act was challeng- 
ed. That case related to the Shirur Matii 
which was one of the 8 maths situate at 
Udipi in the district of South Kanara. 
The Hindu Religious Endowments Board 
functioning under the Madras Hindu Reli- 
gious Endowments Act 1927 had taken 
action to frame a scheme for the admin- , 
istration of the affairs of the math. The 
challenge in the courts was confined to 
the constitutional validity of the repealed 
Act. B. K. Mukherjea, J., (as he then' was) 
dealt exhaustively with me rights of a 
Mahant to hold office as well as enjoy 
the property of the institution. The fol-., 
lowing observations at pp. 1019, 1020 (of 
SCR)=(at pp. 288-289 or AIR) are note- 
worthy: 

“As said above, the ingredients of both 
office and property, of duties and perso- 
nal interest are blended together in the 
rights of a Mahant and the Mahant has 
the right to enjoy this property or bene- 
ficial interest so long as he is entitled to 
hold his office. To take away this bene- 
ficial interest and leave him merely to the 
discharge of his duties would be to des- - 
troy his character as a Mahant altogetlier. 
It is true that the beneficial interest which 
he enjoys is appurtenant to his duties and 
as he is in charge of a public institution, 
reasonable restrictions can always be plac- 
ed upon his rights in the interest of- the 
public. But the restrictions would cease 
to be reasonable if they are calculated to 
make him unfit to discharge the duties 
which he is called upon to discharge. A 
Mahant’s duty is not simply to manage 
the temporalities of a Math. He is the 
head and superior of spiritual fraternity 
and the purpose of Math is to encourage 
and foster spiritual training by mainte- 
nance of a competent fine of teachers who 
could impart religious instructions to the 
disciples and followers of the Math and 
try to strengthen the doctrines of the parti- ' 
cular school or order, of which they profess 
to be adherents. This purpose cannot be 
served if the restrictions are such as would 
bring the mathadhipathi down to the level 
of a servant under the State department. 

It is from this standpoint that the reason- 
ableness of the restrictions should be 
judged.” 

It was held that the Mahant was entitled 
to d.aim the protection of Art. 19 (1) (£). 
The same Shiur Math figured in another 
case which came up to this court and the 
decision in which is reported in H. H. 
Sudhimdra Thirtha Swamiar v. Commis- 
sioner for Hindu Religious and Charitable 
l^dowments, Mysore, (1963) Supp 2. SCR 
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302 = (AIR 1963 SC 966). Tlaere the con- 
stitutionality of Section 52 (1) (f) of the 
repealed Act, as amended, was unsuccess- 
fully assailed. The scheme of that sec- 
tion was similar to Section 92 of the Code 
of Civil Procedure. The Commissioner or 
any two or more persons having interest 
or having obtained tlie consent in writ- 
ing of the Commissioner could institute 
a suit in tlie court to obtain a decree for 
removing a trustee of a math or a speci- 
fic endowment attached to - a math for 
any one or more reasons given in CIs. (a) 
to (f) which were similar to Clauses (a) 
to (f) of sub-section (1) of Section 46 of 
the Act. Whereas previously the Com- 
missioner could only institute a suit in a 
court, he has now been empowered under 
the Act by Section 46 to initiate proceed- 
ings himself for removing a mathadipathi 
on the grounds mentioned in clauses (a) 
to (h). Clauses (g) and (h) are new and 
sub-section (2) gives the procedure for 
making the inquiry. If the mathadipatlu 
is aggrieved by the order made by the 
Commissioner, he has been given the right 
to institute a suit against such order in 
the Court by sub-section (4). The dif- 
ference, in other words, is that previously 
the removal could be ordered only by 
the court but under Section 46 the Com- 
missioner can order the removal after 
following the procedure laid down and 
his order is final except that it can be 
challenged by means of a suit by the 
mathadhipathi. It also requires confirma- 
tion by the Government where the an- 
nual income of the math exceeds rupees 
one lakh. An additional power has been 
conferred on the Commissioner by sub- 
section (3) to suspend the mathadhi- 
pathi pending the passing of an order 
under sub-section (2). 

6. The view which was taken in the 
above case was that Section 52 (1) (f) of 
the repealed Act did not in effect seek 
to cut down the authority of the Mahant 
which was traditionally recognized and 
that the said provision which authorised 
the institution of a suit for removal of a 
Mahant where he was found to have 
wasted the property of the math or ap- 
plied .such funds or property -for purpo- 
ses wholly unconnected with the institu- 
tion did not amount to an unreasonable 
restriction upon the exercise of the rights 
of the Mahant. On behalf of the peti- 
tioner a strenuous attempt has been made 
to show that Section 46 of the Act is 
quite different from its counterpart con- 
tained in the repealed Act, namely. Sec- 


tion 52 and that the powers which have 
been conferred are clearly violative of 
the fundamental right to hold the office 
of the Mahant as also the property of the 
math. In H. H. Sudhimdra ThirAa Swa- 
miar’s case, (1963) Supp 2 SCR 302 = 
(AIR 1963 SC 966) it has been emphasised 
that the Mahant by virtue of his office 
is under an obligation to discharge the 
duties as a trustee and is answerable as 
such. He enjoys large powers for the 
benefit of the institution of which he is 
the head. He is to incur expenditure for 
the math i. e. for carrying on the religi- 
ous worship for the disciples and for main- 
taining the dignity of his office but the 
property is attached to the office and the 
Mahant cannot incur expenditure for per- 
sonal luxury or objects incongruous with 
his position as a Mahant. Keeping all 
diis in view it is difficult to see how the 
provisions of Section 46 would be viola- 
tive of Article 19 (1) (f) of the Constitu- 
tion. The grounds on which his removal 
as mathadhipathi can be ordered have 
been specifically provided and no excep- 
tion has been or can be taken to them. 
The main attack is based on the power 
given to the Commissioner instead of the 
court to make an inquiry into or try the 
allegations or charges against the Mahant 
and order his removal if such charges 
are established. It is not possible to see 
how a procedural change of this nature 
can be regarded as contravening either 
Article 19 (1) (f) or Article 14 of the Con- 
stitution which is the other Article which 
has been pressed into service. The proce- 
dure which has been laid down makes 
all the proceedings before the Commis- 
sioner quasi-judicial. This is particularly 
so when the provisions of Section 104 of 
the Act are kept in view. Moreover if 
any order of removal is made that can 
be challenged in a court of law and there 
is a further right of appeal to the High 
Court. Learned counsel for the peti- 
tioner had finally to build his argument 
on the provisions of sub-section (3) which 
give power to the Commissioner to sus- 
pend. the mathadhipathi during the pen- 
dency of an inquiry and before any order 
in the matter of removal is made. It is 
pointed out that such suspension would 
seriously interfere with the numerous 
duties which a mathadhipathi has to per- 
form as the head of a spiritual fraternity. 
The petitioner, in this manner, has been 
debarred from not only managing the in- 
stitution but also from carrying out the 
essential work which according to the 
tenets and custom of the fraternity he is 



1970 Digyadarsan R. R. Varu v. State of A. P. ’(Grover J.) [Prs. 6-9] S. C. 187 


under an obligation to do. For instance 
he cannot look after the Sadhus and other 
disciples who constantly visit the math 
and come for religious instruction there 
nor can he preside over religious func- 
tions and other periodical festivities which 
are held in the seat of the math. Thus, 
it is urged, that there is a clear violation 
of Article 19 (1) (f) which guarantees the 
petitioners right to hold and enjoy the 
property, apart from the interference with 
his right to practice and propagate reli- 
gion and manage the affairs of tlie math 
in matters of religion which rights are 
guaranteed by Articles 25 and 26 of the 
Constitution. 

7. As regards Article 19 (1) (f) it has 
to be seen whether the restrictions which 
have been imposed by the impugned pro- 
' visions of the Act are reasonable and are 
in the interest of the general public. 
There can be little or no doubt that if 
a mathadhipathi is of an unsound mind 
or suffers from any physical or mental 
defect or infirmity or has ceased to pro- 
fess Hindu religion or the tenets of the 
math or if his case falls within Cls. (d) 
to (h) of Section 46 (1) his removal would 
be in the interest of the general public. 
A mathadhipathi cannot possibly perform 
his duties either as a spiritual or a tempo- 
ral head nor can he properly administer 
or manage the trust property if he falls 
within the categories mentioned in Cls. (a) 
to (d) or has been guilty of breach of 
trust or wilful default etc. or leads an 
immoral life [vide clauses (e) to (li) of 
Section 46 (1).]. Even under the Civil 
Procedure Code his removal could have 
been ordered in proceedings imder Sec- 
tion 92 for similar reasons. 

8. The suspension of a mathadhipathi, 
during the inquiry, is a necessary and 
reasonable part of the procedure which 
has been prescribed by Section 46. If he 
is allowed to function during the pen- 
dency of an inquiry the entire purpose of 
the enquiry might be defeated. The 
mathadhipathi, may, during the pendency 
of the inquiry, do away with most of the 
evidence or tamper with the books of 
account or otherwise commit acts of mis- 
appropriation and defalcation in respect 
of the properties of the math. It is es- 
sential, therefore, in tliese circumstances 
to make a provision for suspending him 
tm the inquiry concludes and an order 
is made either exonerating him or direct- 
ing his removal. 

9. On the question whether Ss. 46 and 
47 of the Act contravene Articles 25 and 


26, a good deal of reliance has been 
placed on the observations in the first 
Shirur Math case, 1954 SCR 1005 = (AIR 
1954 SC 282). Mukherjea, J. (as he then 
was) dehvering the judgment of the court 
had examined the scope of tlie language 
of Articles 25 and 26. It was indicated 
by him that freedom of religion in our 
Constitution is not confined to religious 
beliefs only; it extends to religious prac- 
tice as well subject to the restrictions 
which the Constitution itself has laid 
down. Under Article 26 (b), tlierefore, a 
religious denomination or organisation eii- 
joys complete autonomy in the matter of 
deciding as to what rights and ceremonies 
are essential according to the tenets of 
the religion and no outside authority has 
any jurisdiction to interfere \vith its deci- 
sion in such matters. Moreover under 
Article 26 (d) it is the fundamental right 
of a religious denomination or its repre- 
sentative to administer its property in ac- 
cordance with law; and the law, there- 
fore, must leave the right of adminishur 
tion to the religious denomination itself 
subject to such restrictions and regulations 
as it might choose to impose. It was fur- 
ther laid down that a law which takes 
away the right of administration from the 
•hands of a religious denomination alto- 
gether and vests it in any other authority! 
would amormt to a violation of the right 
guaranteed under Clause (d) of Article 26. 
Now rmder Section 47 of the Act where 
a mathadhipathi is under suspension the 
Commissioner can make such arrange- 
ment as he thinks fit for the administration 
of the math until another mathadhipathi 
succeeds to the office and in making such 
arrangement he has to have due regard 
to the claims of die disciples of die math. 
It is maintained on behalf of the peti- 
tioner that the appointment of Assistant 
Commissioner, Endo%vments Department, 
Tirupathi as the day-to-day administrator 
of the math and its endowment has a two- 
fold effect. The first is that the com- 
plete autonomy which a religious deno- 
mination like the math in question en- 
joys in die matter of observance of rights 
and ceremonies essential to the tenets of 
the religion has been interfered with. The 
second is that the right of administration 
has been altogether taken away from the 
hands of the religious denomination by 
vesting it in the Assistant Commissioner. 
This clearly contravenes the provisions of 
Clauses (b) and (d) of Article 26 within 
the rule laid down in the first Shirur 
Math case, 19S4 SCR 1005 = (AIR 1954 
SC 282). By doing so in exercise of the 
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powers Tinder Section 47 the Commis- 
sioner has also debarred the petitioner 
from practising and propagating religion 
freely which he is entitled to do under 
Artide 25 (1). 

10. The attack on the ground of viola- 
tion of Artide 25 (1) can be disposed of 
quite briefly. It has nowhere been esta- 
blished that the petitioner has been pro- 
hibited or debarred from professing, prac- 
tising and propagating his religion. A 
good deal of materid has been placed 
on the record to show that the entire 
math is being guarded by poh'ce consta- 
bles but that does not mean that the peti- 
tioner cannot be allowed to enter the 
math premises and exerdse the funda- 
mental right conferred by Artide 25 (1) 
of the Constitution. As regards the con- 
travention of Clauses (b) and (d) of Arti- 
de 26, there is nothing in Sections 46 
and 47 which empowers the Commissioner 
to interfere with the autonomy of the 
religious denomination in the matter of 
deciding as to what rights and ceremonies 
are essential according to the tenets of 
the religion the denomination professes 
or practises nor has it been shown that 
any such order has been made by the 
Commissioner or that the Assistant Com- 
missioner who has been put in charge of 
the day-to-day affairs is interfering in such 
matters. Seetion 47 of the Act deals only 
with a situation where there is a 
temporary vacancy in the office of the 
mathadhipathi by reason of any dispute 
in regard to the right of succession to the 
office or the other reasons stated therein 
as also because the mathadhipathi has 
been suspended pending an inquiry under 
Section 46. Its provisions do not take 
away the right of administration from the 
hands of a religious denomination alto- 
gether and vest it for all times in a person 
or authority who is not entitled to exer- 
cise that right under the customary rule 
and custom prevailing in the math. Li 
ihe first Shirur Math case, 1954 SCR 1005 
= (AIR 1954 SG 282) Section 56 of the 
repealed Act before its amendment by 
Act 12 of 1954 was struck down as power 
had been given to the Commissioner to 
require the trustee to appoint a manager 
for the administration of the secular 
affairs of the institution and the Com- 
missioner himself could also make the 
appointment. It was pointed out that 
this power could be exercised at the mere 
option of the Commissioner without any 
justifying necessity whatsoever and no 
^ pre-requisites like mismanagement of pro- 


perty or maladministration of trust funds 
were necessary to enable the trustee to 
exercise such drastic power. The effect 
of the section really was ftat the Com- 
missioner was at liberty, at any moment^ 
to deprive the Mahant of his right to ad- 
miriister the trust property even if there 
was no negligence or maladministration 
on his part. Such a restriction was held 
to be opposed to the provisions of Arti- 
cle 26 (d) of the Constitution. Section 47 
of the Act is not in pari materia ivith 
Section 56 of the repemed Act. On the 
contrary Section 47 indicates quite clearly 
the conditions and situations in which the 
Commissioner can appoint someone to 
carry on the administration of the math 
and its endowments. In the present case, 
the Assistant Commissioner has been ap- 
pointed as a day-to-day a dmini strator be- 
cause of the inquiry which is pending 
against the petitioner and in which seri- 
ous charges of misappropriation and de- 
falcation of trust funds and leading an 
immoral life are being investigated. It 
cannot be said that Section 47 would be 
hit by Article 26 (d) of the Constitution 
as the powers tmder it will be exercised, 
inter aha, when mismanagement of pro- 
perty or maladministration of trust funds 
are involved. 

11. Coimsel for the petitioner has not 
made any serious attempt to argue that 
in the view that we are inclined to take 
there would be any contravention of *\rti- 
cle 31 (1) of the Constitution.' He has, 
however, pressed for the petitioner being 
allowed to take the Padakanulas which 
are receivable by the Mahant of which 
he wfil keep an accoimt as was directed 
by this court when disposing of the stay 
petition on December 13, 1968. Counsel 
for the respondent agrees to this and has 
also agreed to keep accounts of whatever 
amount is spent on feeding the sadhus 
and on the management of the math pro- 
perty. He has further given an tmder- 
taking that the inquiry which is being 
■conducted under Section 46 of the Act 
Tvill be concluded within a period of three 
months. It may be made clear that the 
Assistant Commissioner who is in charge 
of the day-to-day administration tempo- 
rarily of the math and its endowments 
shall be fuUy entitled to take necessary 
steps for recovery of all debts and claims 
which could have been recovered by the 
Mahant from various debtors etc. 

12. The writ petition, however, fails 
and it is dismissed, but in view of th0 
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entire circunistances we make no order 
as to costs. 

Petition dismissed. 


AIR 1970 SUPREME COURT 189 
• (V 57 C 41) 

(From: Punjab)* 

S. M. SIKRI, R. S. BACHAWAT AND V. 

ramaswami, JJ. 

Union of India, Appellant v. Surjeet 
Singh Atwal, Respondent. 

Civil Appeal No. 760 of 1966, D/- 22- 
4-1969. 

(A) Arbitration Act (1940), Ss. 84, 81. 
(4) — Application for stay imder S. 34 
— Object of — Not an application in a 
reference under S. 31 (4) — F. A. O. 
No. 82-D of 1963 D/- 11-1-1965 (Punjab 
at Delhi), Reversed. 

The application for stay imder S. 84 
cannot be treated as an application in a 
reference under S. 31 (4) of the Act. It 
has nothing to do with any reference. It 
is only intended to make an arbitration 
agreement effective and prevent a party 
from going to Court contrary to his own 
a^eement that the dispute is to be 
adjudicated by a private tribunal. AIR 
1953 SC 813, Expl. Case law referred to. 
F. A. O. No. 82-D of 1963 D/- 11-1- 1965, 
(Punj at Delhi), Reversed. 

(Paras 5, 6) 

(B) Arbitration Act (1940), Ss. 31 (4), 
8, 20 — Applications xmder Ss. 8 and 
20 — Are applications in a reference vdth- 
in S. 31 (4). 

The applications under S. 8 and imder 
S. 20, though clearly applications anterior 
to the reference, lead to a reference. Such 
applications are undoubtedly applications 
“in the matter of a reference” and may 
fall within the purview of S. 31 (4) of the 
Act. (Para 5) 

Cases Referred: Chronological Paras 
(1960) 64 Cal WN 324, Britania 
Building & Iron Co., Ltd. v. 
Govinda Chandra Bhattacharjee 6 
(1954) ILR (1954) 1 Cal 418, Chotey- 
lal Shamlal v. Cooch Behar Oil 
Mills Ltd. 6 

(1953) AIR 1953 SC 313 (V 40) = 

1953 SCR 878, Kumbha Mawji 
V. Union of India 5 

*(F. A. O. No. 82-D of 1963 D/- 11-1- 
1965— Punj at Delhi.) 


(1949) AIR 1949 Cal 684 (V 36), 

Basanti Cotton Mills Ltd. v. 

Dhingra Brothers 6 

Dr. L. M, Singhvi, Senior Advocate, 
Mr. B. D. Sharma, Advocate, with him, 
for Appellant; M/s. M. C. Chagla and 
C. B. Agarwda, Senior^ Advocates, (M/s. 
Rameshwar Nath, Mahinder Narain and 
P. L. Vohra, Advocates of M/s. Rajinder 
Narain and Co., with them), for Respon- 
dent. 

The following Judgment of the Coxnt 
was delivered by 

RAMASWAMI, J.: This apped is 
brought by special leave from the judg- 
ment of ihe Punjab Higb Court dated 
January 11, 1965 in F. A. O. No. 82-D 
o£ 1963. 

2. The said appeal was filed under 
S. 89 of the Arbitration Act, 1940 (here- 
inafter referred to as the Act) against the 
order of the Subordinate Judge, First 
Class, Delhi dated January 29, 1963 pass- 
ed on an application under Section 20 of 
the Act by the Union of India for filing 
the arbitration agreement in Court and 
to make a reference of the dispute to the 
officer mentioned in the agreement. 

3. hi the year 1942 tenders were in- 
vited by the Union of India for construe* 
tion of certain runways and roads in an 
aerodrome at Dalbhumgarh. The tender 
of the respondent, Surjeet Singh Atwal, 
was accepted and the agreement was exe- 
cuted on August 19, 1944. Clause 25 of 
the agreement provided for the settle- 
ment of the disputes by reference to the 
arbitration of the Superintending Engineer 
of the Circle for the time being, accord- 
ing to law. The respondent alleged that 
he had completed &e work entrusted 
to him under the contract and made a 
claim of Rs. 50,000 on the basis of his 
last- bill. On the other hand the Union 
of India made a demand against the con- 
tractor for a sum of Rs. 5,09,164/- on the 
ground that the amount had been over- 
paid to the respondent. Ignoring the 
arbitration clause respondent filed a suit 
on the original side of the Calcutta Hi^ 
Court for the recovery of Rs. 50,000/-, 
being suit No. 531 of 1951. The Union 
of India made an application under Sec- 
tion 34 of the Act for the stay of the suit 
The suit was consequently stayed and the 
matter was referred to the arbitration of 
the Superintending Engineer, Calcutta 
•Aviation Circle, C. P. W. D. Calcutta. 
Before the arbitrator the Union of India 
made its counter-claim for a sum of 
Rs.5,09,164/-. The contractor objected to 
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the entertainment - of the counter-claim. 
The stay of the suit which was granted by 
the Calcutta High Court was later on 
vacated. Pending tlie suit of the respon- 
dent in the Calcutta High Court, the Union 
of India filed an application under S. 20 of 
the Act in the Court of the Subordinate 
Judge, First Class, Dellii for getting the 
agreement of reference filed in the Court 
' and for making the reference of tlie dis- 
putes between the parties to tlie arbitra- 
tion of the Superintending Engineer, 
Central Circle No. I, C. P. W. D. Calcutta. 
-The respondent opposed the petition 
mainly on the ground that tlie court of 
Subordinate Judge, First Class, Delhi had 
no jurisdiction to entertain iiie applica- 
tion. It was contended that the appellant 
had filed an application under Section 34 
of the Act for stay of tlie suit filed in 
the Calcutta High Court, and, therefore 
any subsequent application relating to 
arbitration under the agreement should be 
filed in the Calcutta High Court. By its 
judgment dated January 29, 1963 the 
Subordinate Judge, First Class, Delhi 
allowed the application of the appellant 
and ordered that the disputes betvi'een 
the parties be referred to the Superintend- 
ing Engineer, Calcutta Circle No. 1, C. P. 
W. D. The learned Subordinate Judge 
held that the contract of the parties was 
concluded at Delhi and it was signed at 
Delhi on behalf of the respondent and, 
therefore, the Delhi court had jurisdic- 
tion to try the suit. Aggrieved by the 
judgment of the Subordinate Judge, 
First Class the respondent filed an appeal 
under Section 39 of the Act in the Punjab 
High Court. By his judgment dated 
January 11, 1965 D. K. Mahajan J., allow- 
ed the appeal and set aside the order of the 
Subordinate Judge, First Class and dismiss- 
ed the application of the appellant on the 
ground Aat the Delhi court had no juris- 
diction to entertain an application tmder 
Section 20 of the Act. 

4. The question involved in this ap- 
peal is whether the application made by 
the appellant under Section 34 of the Act 
before the Calcutta High Court was an 
application in a reference within the 
meaning of S. 31 ( 4 ) of the same Act. 
Section 2(c) of the Act defines “Court” 
thus: 

“Court means a Civil Court having 
jurisdiction to decide the question/form- 
ing the subject-matter of the reference if 
the same had been the subject-matter of* 
a suit but does not, except for the ptu-- 
pose of arbilration proceedings under Sec- 
tion 21, include a Small Cause Court.” 
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Section 14 provides that the award may 
be filed in the court. Section 31 (1) 
enacts that an award may be filed in any 
Court having jurisdiction in the matter 
to which the reference relates. Sec. 31(2) 
provides tliat all questions regarding the 
vahdity, effect br existence of an award 
or an arbitration agreement between the 
parties to the agreement shall be decided 
by the Comrt in wliich tlie award has 
been filed and by no other Court. Sec- 
tion 31 (3) states that all applications re- 
garding the conduct of arbitration pro- 
ceedings shall be made to the Court 
where the award has been filed and to 
no other Court. Section 31(4) reads as 
follows: 

"Notwithstanding anything contained 
elsewhere in this Act or in any other law 
for tlie time being in force, where in any 
reference any application under this Act 
has been made in a. Court competent to 
entertain it, that Court alone shall have 
jurisdiction over the arbitration proceedings 
and all subsequent applications arising 
out of that reference and the arbitration 
proceedings shall be made in that. Court 
and in no other Court” 

Section 34 states: 

"Where any party to an arbitration 
agreement or any person claiming under 
him commences any legal proceedings 
against any other party to the agree- 
ment or any - person claiming under him 
in respect of any matter agreed to be 
referred, any party to such legal pro- 
ceedings may, at any time before filing 
a written statement or taking any other 
steps in the proceedings, apply to the 
judicial authority before which the pro- 
ceedings are pending to stay the pro- 
ceedings, and if satisfied that there is 
no sufficient reason why the matter 
should not be referred in accordance 
with the arbitration agreement and that 
the applicant was, at tiie time when the 
proceedings were commenced, and still 
remams, ready and willing to do all 
thin gs necessaiy to the proper conduct 
of die arbitration, such authority may 
make an order staying the proceedings.” 

5 . The conditions must be fulfilled 
in order to give a Court exclusive juris- 
diction under Section 31 (4) of the Act. 
In the first place an application under 
the Arbitration Act must be made to the 
Court competent to entertain it In the 
second place, the application must be 
made “in any reference”. It was con- 
tended on Ijehalf of the reroondent Aat 
an application for stay or suit under 
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Section 34 of the Act was an application 
made “in a reference” \wliiin the mean- 
ing of Section 31 (4') of the Act. In 
support of this proposition reference was 
made to the decision of this Court in 
Kumbha Mauji v. Union of India. 1953 
SCR 878=(AIR 1953 SC 313) in which 
it was held that the phrase “in any re- 
ference” in Section 31 (4) of the Act was 
comprehensive enough to cover an ap- 
plication first made after the arbitration 
is completed and a final award made and 
die sub-section is not confined to apphca- 
tions made during the pendency of the 
arbitration’ proceeding. It was pointed 
out that sub-section (1) of Section 31 
determines the jurisdiction of the court 
in which an award can be filed and that 
sub-sections (2), (3) and (4) of Section 31 
were intended to mahe that jurisdiction 
ettective in three different ways (1) by 
vestmg m one court the authority to ded 
with all questions regarding the validity, 
effect or existence of an award or an 
arbitration agreement, (2) by casting on 
the persons concerned the obligation to 
file aU applications regarding the con- 
duct of arbitration proceedings or other- 
wise arising out of such proceedings in 
one court, and (3) by vesting exclusive 
jurisdiction in the court in which the 
first application relating to the matter 
was filed. The context, therefore, of 
sub-section (4) would seem to indicate 
that the sub-section was not meant to 
be confined to applications made during 
the pendency of an arbitration. The 
necessity for clothing a single court with 
effective and exclusive jurisdiction, and 
to bring about by the combined opera- 
tion of these three provision's the avoid- 
ance of conflict and scramble is equally 
essential whether the question arises 
during the pendency of the arbitration or 
after the arbitration is completed or be- 
fore the arbitration is commenced. It was, 
therefore, held that the expression “in 
any reference” in Section 31 (4) should 
be construed as “in the comrse of a re- 
ference”. Even so, we are of opinion 
that the application for stay of suit under 
Section 34 in the present case is not an 
application in a reference within the 
voder meaning given to the pluaSe by 
this Court in Kumbha Mawji’s case, 1953 
SCR 878 = (AIR 1933 SC 313) (supra). 
There are different sections in the 
Arbitration Act whereby an application 
is to be made even before any reference 
has been made. Section 8 for instance, 
provides for an application to invoice the 
power of the Court, when the parties 
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fail to concur in the appointment of an 
arbitrator to whom the reference' can be 
made. So also Section 20 prowdes for 
an application to file the arbitration 
agreement in Court so that an order of 
reference to an arbitrator , can be made. 
These are clearly applications anteriorj 
to tire reference but they lead to a re-j 
ference. Such applications are undoubt- 
edly applications “in the matter of- a 
reference” and may fall within the pur- 
view of Section 31 (4) of the Act even 
though these applications are made be- 
fore any reference has taken place. But 
an application tmder Section 34 is clearly 
not an application belonging to the same 
category. It has -nothing to do vnth 
any reference. It is only intended to 
maice an arbitration agreement, effective 
and prevent a party from going to Court 
contrary to his ovm agreement that the 
dispute is to be adjudicated by a private) 
tribunal. 

6 . We do not, therefore, consider that 
an application for stay of suit under 
Section 34 is an application in a refer- 
ence even vdthin the wider meaning 
given to that phrase by this Court in 
Kumbha 'Mavii’s case, (supra). The 
second condition imposed by Section 31 
(4) is that the application for stav must 
be made to a Court competent to enter- 
tain it. It should be noticed that in Sec- 
tion 34 the expression “judicial autho- 
rity” is used. The section pro-vides for 
an application to a judicial authority 
before whom a legal proceeding is pend- 
ing for the stay of that proceeding. An 
application for stay of legal proceeding 
to a judicial authority before whom it is 
pending is an application -under the Ar- 
bitration Act to a judicial authority com- 
petent to entertain it. But the judicial 
authority need not necessarily be a Court 
competent under Section 2 (c) to decide 
the question forming the subject-matter 
of the reference. A party to an arbitra- 
tion aereement may choose to file a suit 
in a Court which has no jurisdiction to 
go into the matter at all and merely be- 
cause the defendant in such a suit has 
to make an application to that Court 
imder Section 34 of the Act for the stay 
of the suit it cannot be said that the 
Court which otherwise has no jurisdic- 
tion in the matter becomes a Court 
within the meaning of Section 2 (c) of 
the Act. The view that we have express- 
ed is home out by the decisions of the 
Calcutta Hi^ Court in Choteylal Sham- 
lal v. Cooch Behar Oil Mills Ltd., ILR 
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(1954) 1 Cal 418; Britania Building & 
Iron Co. Ltd. v. Gobinda Chandra Bhat- 
tacharjee, 64 Cd WN 324 and Basanti 
Cotton Mills Ltd. v. Dhingra Brothers, 
AIR 1949 Gal 684. 

For these reasons we consider that the 
apphcation for stay under S. 34 of the Act 
cannot be treated as an apphcation in a 
reference imder S. 31(4) of the Act. There- 
fore, the Subordinate Judge, First Glass, 
Delhi was right in holding that the ap- 
pHcation under Section 20 of the Act 
was maintainable in his Court and for 
making a reference of the dispute to the 
arbitrator mentioned in tie agreement. 
Accordingly we set aside the order of 
the Punjab Hi^ Court and restore the 
order of the Subordinate Judge, First 
Class, Delhi dated January 29, 1963 air 
lowing the apphcation filed by the ap- 
pellant under Section 20 of the Arbitra- 
tion Act, 1940. The appeal is ahowed 
with costs. 

Appeal allowed. 
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M. HIDAYATULLAH C. J., J. M. 

SHELAT, V. BHARGAVA, K. S. 

HEGDE AND A. N. GROVER, Jj. 

Shri Prithvi Cotton Mills Ltd., etc.. 
Appellants v. Broach Borough Munici- 
pahty and others, (In both the Appeals), 
Respondents. 

Civil Appeals Nos. 2197 and 2198 of 
1966, D/- 25-4-1969. 

(A) Constitution of India, Arts. 245 
and 265 — Illegal collection of tax imder 
ineffective or invahd Act — Retrospec- 
tive vahdation of such Act by Legislature 
— When can be done — Pre-requisites 
to be comphed, stated. 

When a legislature sets out to vali- 
date a tax declared by a Court to be il- 
legally collected under an ineffective or 
an invahd law, the cause for ineffective- 
ness or invalidity must be removed be- 
fore vahdation can be said to take place 
effectively. The most important _ condi- 
tion, of course, is that the legislatine 
must possess the power to impose the 
tax, for, if it does not, the action 
must ever remain ineffective and 
illegal. Granted legislative compe- 
tence, it is not sufficient to de- 
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dare merely that" the decision of the 
Court shah not bind for that is tanta- 
mount to reversing the decision in exer- 
cise of judicial power which the legisla- 
ture does not possess or exercise.- A 
Court’s decision must always bind un- 
less the conditions on which it is based 
are so fundamentally altered that the 
decision could not have been given in 
the altered circumstances. Ordinarily, a 
Court holds a tax to be invahdly imposed 
because the power to tax is wanting or the 
statute or the rules or both are invalid 
Or do not sufficiently create the jurisdic- 
tion. Vahdation of a tax so declared il- 
legal may be done only if the mounds, of 
illegahty or invahdity are capable of be- 
ing removed and are in fact removed and 
the tax thus made legal. Sometimes this 
is done by providing for jurisdiction 
where jurisdiction had not been properly 
invested before. Sometimes this is done 
by re-enacting retrospectively a valid 
and legal taxing provision and then by 
fiction making die tax already collected 
to stand under the re-enacted law. Some- 
times the legislature gives its own mean- 
ing and interpretation of the law under 
which the tax was collected and by legis- 
lative fiat makes the new meaning bind- 
ing upon courts. The legislature may 
follow any one method or ah of. them 
and while it does so it may neutralise 
the effect of the earher decision of the 
Court which becomes ineffective after 
the change of the law. Whichever method 
is adopted it must be within the compe- 
tence of the legislature and legal and 
adequate to attain the object of valida- 
tion, If the legislature has the power 
over the subject-matter and competence 
to make a v^d law, it can at any time 
make such a valid law and make it re- 
trospectively so as to bind even past 
transactions. The validity of a validating 
law, ffierefore, depends upon whether 
the legislature possesses the competence 
which it claims over the subject-matter 
and whether in making the v^dation it 
removes the defect ' which the Courts 
had foimd in the existing law and makes 
adequate pro-visions in the vahdatmg law 
for a valid imposition of the tax. 

(Para 4) 

(B) Mxmicipalities — Gujarat Imposi- 
tion of Taxes by Mum’cipalities (Valida- 
tion) Act 1963 (2 of 1964), S. 8 — Rates 
imposed and collected on lands and 
buildings by Rules under Section 73 of 
Bombay Municipal Boroughs Act (18 of 
192 ^ _ Validation of by State legisla- 
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ture — Competency — Section 3 of 1964 
Act is validly enacted. 

Section 8 of the Gujarat Imposition of 
Taxes by Municipalities (Validation) Act 
1963 (2 of 1964) validating imposition and 
collection of taxes or rates by Municipa- 
lities is valid and therefore, imposition of 
rates under the Buies framed under S. 73 
of the Bombay Municipal Boroughs 
Act (18 of 1925) can no longer be 
questioned on the groimd that Section 73 
q)oke of a rate and the imposition was 
not a rate as properly understood but a 
tax on capitEd value. AIR 1968 Guj 124, 
AfBnned. (Para 6) 

The legislature in Sec. 73 had not au- 
thorised the levy of a tax directly on 
lands and buildings as units of taxation 
but had authorised the levy of a rate, 
and the. Rules framed under Sec. 73, 
puttmg the tax on capital value of build- 
ings did not answer description of the 
impost in the Act, namely, "a rate on 
buildings or lands or both situate within 
the Municipal borough” because the 
word ‘rate’ had acquired a special mean- 
ing in legislative practice. In order to 
remove this iUegaliiy the Legislature 
exercised its powers of redefining rate' so 
as to equate it to a tax on capital value 
and convert the tax purported to be col- 
lected as a rate’ into a tax on lands and 
buildings. It gave a new meaning to the 
expression ‘rate’, and while doing so it 
put out of action the effect of the deci- 
sions of the Courts to the contrary. The 
exercise of power by the legislature was 
valid because the legislature does pos- 
sess the power to levy a tax on lands and 
buildings based on capital value thereof 
and in validating the levy on that basis, 
the implication of the use of the word 
‘rate’ could be effectively removed and 
&e tax on lands and buildings imposed 
instead. fPara 6) 

The legislature possesses the compe- 
tence to pass a law imposing tax on lands 
and buildings on the oasis of a percen- 
tage of their capital value, is also clear 
from Sec. 99 of the Gujarat Municipal 
Act. For Sec. 99, which imposes tax on 
basis of percentage of capitm value and 
which is enacted in exercise of legislative 
power under Entry 49 of List II of Sche- 
dule VII, is not invalid provision. AIR 
1969 SC 59, FoU. (Para 5) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC- 59 (V 56)= 

1968-2 SCJ 790, Sudhir Chandra 

Nawn V. Wealth Tax Officer, 

Calcutta 5 
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(1963) AIR 1963 SC 1742 (V 50)= 

1964-2 SCR 608, Patel Gordhan- 

das Hargovindas v. Municipal 

Commissioner, Ahmedabad 3 

Mr. A. K. Sen, Senior Advocate, (Mrs. 
A. K. Verma and B. Datta, Advocates 
qnd Mr. Ravinder Narain, Advocate of 
M/s. J. B. Dadachanji and Go., with him), 
for Appellants (In both the Appeals); Mr. 

M. C. Chagla, Senior Advocate, (Mr. I. 

N. Shroff, Advocate, with him), for Res- 
pondents (Nos. 1 and 2) (In both the Ap- 
peals); Mr. B. Sen, Senior Advocate, (Mr. 
S- P, Nayar, Advocate, with him), for 
Respondent No. 3 (In both the Appeals). 

The foUowiQg Judgment of the Court 
was delivered by 

HIDAYATULLAH, C. J.t— These 
matters arise imder Article 226 of the 
Constitution and are appeals by certifi- 
cate granted by the High Court of 
Gujarat against its judgment and order, 
September 10, 1966. The appellant No. 1 
is a Company which has spinning and 
weaving mills at Broach and manufac- 
tures and sells cotton yam and cloth. 
Respondent No. 1 is the Broach Borough 
Municipality constituted imder Section 8 
of the Bombay Mimicipal Boroughs Act, 
1925. In the assessments years 1961-62, 
1962-63 and 1963-64 the Municipality pur- 
porting to act rmderS. 73 of the Bombay 
Municipal Boroughs Act, 1925 and the 
Rules made thereimder imposed a pur- 
ported rate on lands and buildings 
belonging to the respondent at a certain 
percentage of the capital value. Sec- 
tion 73 of the Act allows the Municipa- 
lity to levy "a rate on buildings or lands 
or both situate ^vithin the municipal 
borough”. The Rules under the Act ap- 
plied the rates on the basis of the per- 
centage on the capital value of lands and 
buildings. The assessment lists were pub- 
lished, and tax was imposed according to 
the rates calculated on the basis of the 
capital value of the property of the ap- 
pellant and bills in respect of the tax 
were served. The writ petitions were 
filed to question the assessment and to 
get the assessment cancelled. 

2. During the pendency of the writ 
petitions the legislature of Gujarat pass- 
ed the Gujarat Imposition of Taxes by 
Municipalities (Validation) Act, 1963. As 
a result the writ petitions were amended 
and the Validation Act was also ques- 
tioned. The appellants also filed a second 
writ petition questioning the validity of 
the Validation Act under Articles 19 (1) 
(f), (g) and 265 of the Constitution. By 
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the order tmder appeal here both the 
writ petitions were dismissed although a 
certificate of fitness was granted. 

3. The Validation Act was presum- 
ably passed because of the decision of 
this Court reported in Patel Gordhandas 
Hargovindas v. Municipal Commissioner, 
Ahmedabad, 1964-2 SCR 608=(AIR 1963 
SC 1742). In that case the validity of 
the Rules framed by the Municipal Cor- 
poration under Section 73 were called in 
question, particularly Rule 350A for 
rating open lands which provides that 
the rate on the area of open lands shall 
be levied at 1 per centum on die valu- 
ation based upon capital value. Dealing 
with the word 'rate’ as used in these sta- 
tutes, it was held by this Court that the 
word ‘rate’ had acquired a special mean- 
ing in English legislative history and 
practice and also in Indian legislation and 
it meant a tax for local purposes impos- 
ed by local authorities. The basis of 
such tax was the aimual value of the 
lands or buildings. It was discussed in 
the case that tliere were three methods 
by which the rates could be imposed: 
the first was to take into account the ac- 
tual rent fetched by the land or building 
where it was actually let; the second 
was, where it was not let, to take rent 
based on hypothetical tenancy, particu- 
larly in the case of buildings; and the 
third was where neither of these two 
modes was available, by valuation based 
on capital value from which annual value 
had to be found by applying suitable 
percentage which might not be the same 
for lands and buildings. It was held 
that in Section 73 the word ‘rate’ as used 
must have been used in the special sense 
in which the word was understood in 
the legislative practice of India before 
that date. Rule 350A which laid the rate 
on land at a percentage of the valuation 
based upon capital was therefore declar- 
ed ultra vires the Act itself. In short, 
the word ‘rate’ was given a specialised 
meaning and was held to mean a kind 
of impost on the annual letting value of 
property, if actually let out, and ^ on a 
notional letting value if the properly was 
not let out. The legislature of Gujarat 
then passed the Validation Act seeking 
to validate the imposition of the tax as 
well as to avoid any future interpreta- 
tion of the Act on the lines on which 
Rule 350A was construed. The Act 
came into force on January 29, 1964. 
After defining the expressions used in 
^the Act and providing for its applica- 
tion, the Act enacted Section 3 which 
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concerned validation of impositions and 
collections of taxes or rates by Munici- 
palities in certain cases. That section 
reads as follows: 

^ “3. Validation of imposition and collec- 
tion of taxes or rates by municipalities in 
certain cases: — 

Notwithstanding anything contained in 
any judgment, decree or order of a 
Court or Tribunal or any other autho- 
rity, no tax or rate assessed or pmport- 
ing to have been assessed by a mimid- 
pality under the relevant municipal law 
or any rules made thereunder on the 
basis of the capital value of a building 
or land, as the case may be, or on the 
basis of a percentage of such capital 
value, and imposed, collected or recover- 
ed by the municipality at any time be- 
fore the commencement of this Act shall 
be deemed to have been invalidly as- 
sessed, imposed, collected or recovered 
by reason of the assessment being based 
on the capital value or the percentage 
of the capital value, and not being based 
on the aimual letting value, of the build- 
ing or land, as the case may be, and 
the imposition, collection and recovery 
of the tax or rate so assessed and the 
provisions of the rules made under the 
relevant mimicipal law under which the 
tax or rate was so assessed shall be valid 
and shall be deemed always to have 
been valid and shall not be called in 
question merely on the ground that the 
assessment of the tax or rate on the basis 
of the capital value of the building or 
land, as the case may be, or on the basis 
of a percentage of such capital value 
was not authorised by law; and accord- 
ingly any tax or rate, so assessed before 
the commencement of this Act and levi- 
able for a period prior to such com- 
mencement but not collected or recover- 
ed before such commencement, may be 
collected and recovered in accordance 
with the relevant municipal law, and the 
rules made thereunder.” 

If this section is valid then the imposi- 
tion cannot be questioned and the short 
question which arises in this case is as 
to the validity of this section. It is not 
denied that a legislature does possess the 
power to validate statutes and to pass 
retrospective laws. It is, however, con- 
tended that the Validation Act is ineffec- 
tive in carrying out its avowed object. 
This is tlie only point which falls for 
consideration in these appeals. 

4. Before we examine Section 3 to 
fin d out whether it is • effective in its 
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purpose or not we may say a few words 
about validating statutes in general. 
When a legislature sets out to validate a 
tax declared by a Court to be illegally 
collected under ineflEective or an invalid 
law, the cause for ineflFectiveness or 
invalidity must be removed before vali- 
dation can be said to take place eftec- 
tively. The most important condition, of 
course, is tliat the legislature must pos- 
sess the power to impose the tax, for, if It 
does not, die action must ever remain 
inedective and illegal. Granted legisla- 
tive competence, it is not sufficient to 
declare merely that tlie decision of the 
Court shall not bind for that is tanta- 
mount to reversing the decision in exer- 
cise of judicial power which the legis- 
lature does not possess or exercise. A 
Court’s decision must always bind unless 
the conditions on which it is based are 
so fundamentally altered that the deci- 
sion could not have been given in the 
altered circumstances. Ordinarily, a 
Court holds a tax to be invahdly im- 
posed because the power to tax is want- 
mg or the statute or the rules or both 
are invalid or do not sufficiently create 
the jurisdiction. Validation of a tax so 
declared illegal may be done only if the 
grounds of illegality or invalidity are 
capable of being removed and. are in fact 
removed and &e tax thus made legal. 
Sometimes this is done by providing for 
jurisdiction where jurisdiction had not 
been properly invested before. Some- 
times this is done by re-enacting retros- 
pectively a valid and legal taxing provi- 
sion and then by fiction making the tax 
already collected to stand under the re- 
enacted law. Sometimes the legislature 
gives its own meaning and interpretation 
of the law under which the tax was col- 
lected and by legislative fiat makes the 
new meaning binding upon Courts. The 
legislature may follow any one method 
or all of them and while it does so it 
may neutralise the effect of the earlier 
decision of the Court which becomes in- 
effective after the change of the law. 
Whichever method is adopted it must be 
within the competence of the legislature 
and legal and adequate to attain the 
object of validation. If the legislature 
has the power over the subject-matter 
and competence to make a valid law, it 
can at any time make such a valid law 
and make it retrospectively so as to bind 
even past transactions. The validity of a 
Validating law, therefore, depends upon 
whether the legislature possesses the 
competence which it claims over the 
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subject-matter and whether in making 
the validation it removes the defect 
which the Courts had foimd in the exist- 
ing law and makes adequate provisions 
in the validating law for a valid impo- 
sition of the tax. 

5. The inquiry in this case may begin 
by asking whether the legislature posses- 
ses competence to pass a law imposing 
a tax on lands and buildings on the basis 
of a percentage of tbeir capital value. 
If the' legislature possesses that power 
then it can authorise the Municipality to 
levy that tax. To test the proposition we 
may consider Section 99 which has now 
been enacted in the Gujarat Municipa- 
lities Act. It reads: 

"QQ. Taxes which may be imposed. 

(1) Subject to any general or special 
orders which the State Government may 
make in this behalf and to the provisions 
of Secrions 101 and 102, a municipality 
may impose for the purposes of this Act 
any of the following taxes, namely; — 

(i) a tax on buildings or lands situate 
within the municipal borough to be based 
on the annual letting value or the capital 
value or a percentage of capital value of 
the buildings or lands or botir; 

O « O O « 

©««««>» 

Learned counsel for the appellants did 
not contend that this section was out- 
side the powers of the legislature. In 
fact, he could not, in view of Entry 49 
of List n of the Seventh Schedule to 
tlie Constitution. That entry reads; 
“Taxes on lands and buildings” and a 
tax on lands and buildings based upon 
capital value falls squarely within the 
entry. The doubt which is created by 
Entry 86 of List I ‘Taxes on the capitffi 
value of assets”, no longer exists after 
the decision of this Court in Sudhir 
Chandra Navra v. "Wealth-tax Officer, 
Calcutta, AIR 1969 SC 59. In that case 
the respective ambits of the two entries 
are explained. It is pointed out riiat 
unlike the tax contemplated by entry 49 
piiist 11) the tax under entry 86 (List I) 
is not a direct tax on lands and buildings 
but on net assets, the components of 
which may be lands and buildings and 
other items of assets excluding such 
liabilities as may exist. The incidence 
of the tax is not on lands and buildings 
as tmits of taxation but on the net assets 
of which lands and buildings are only 
some of the components. This is not the 
case under entry 49 (List 11) where the 
tax can be laid directly on lands and 
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buildings as units of taxation. There- 
fore, a tax on lands and buildings is 
fully within the competence of the legis- 
lature and it is open to it to autliorise 
the municipahty to levy the same tax 
indicating the mode of levy. This the 
legislature has done by indicating the 
different modes which may be adopted 
in making the levy, one such mode being 
a percentage of the capital value. 

6. The legislature in Section 73 had 
not authorised the levy of a tax in this 
manner but had authorised the levy of 
a rate. That led to the discussion whe- 
ther a rule putting the tax on capita] 
value of buildings answered the descrip- 
tion of the impost in the Act, namely, 
‘a rate on buildings or lands or both 
situate within the Municipal Borough.' 
It was held by this Court that it ^d not, 
because the word rate’ had acquired a 
special meaning ia legislative practice. 
Faced with this situation the legislature 
exercised its undoubted powers of rede- 
fining rate’ so as to equate it to a tax 
on capital value and convert the tax pur- 
ported to be collected as a ‘rate’ into a 
tax on lands and buildings. The legisla- 
ture in the Validation Act, therefore, pro- 
vided for the following matters. First, 
it stated that no tax or rate by which- 
ever name called and laid on the capital 
value of lands and buildings must be 
deemed to be invalidly assessed, im- 
posed, collected or recovered simply on 
the ground that a rate is based on the 
annual letting value. Next it provided 
that the tax must be deemed to be 
validly assessed, imposed, collected or 
recovered and the imposition must be 
deemed to be always so authorised. The 
legislature by this enactment retro- 
spectively imposed the tax on lands and 
bu i ld in gs based on their capital value 
and as the tax was already imposed, 
levied and collected on that oasis, made 
the imposition, levy, collection and re- 
covery of the tax valid, notwithstanding 
the declaration by the Court that as 
'rate,' the levy was incompetent. The 
legislature not only equated ’ the tax 
collected to a tax on lands and buildings, 
which it had the power to levy, but also 
to a rate giving a new meaning to the 
egression ‘rate and while doing so it 
put out of action the effect of the deci- 
sions of the Courts to the contrary. The 
exercise of power by the legislature was 
valid because the legislature does possess 
the power to levy a tax on lands and 
buildings based on capital value thereof 
' ' in validating the levy on that basis. 


the implication of the use of the word 
‘rate’ could be effectively removed and 
the tax on lands and buildings imposed 
instead. The tax, therefore, can no 
longer be questioned on the ground that 
Section 73 spoke of a rate and the im- 
position was not a rate as properly un- 
derstood but a tax on capital value. In 
this view of the matter it is hardly neces- 
sary to invoke the 14th Clause of S. 73 
which contains a residuary power to 
impose any other tax not expressly men- 
tioned. 

7. In our judgment these appeals 
possess no merit after the passing of the 
Vahdation Act and must be dismissed 
but in the circumstances without any 
order about costs. 

, Appeal dismissed. 


AIR 1970 SUPREME COURT 196 
(V 57 C 43) 

(From Labour Court (Central), 
Hyderabad)* 

J. M. SHELAT, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 

Management of the State Bank of 
Hyderabad (In all the appeals), Appel- 
lant v. Vasudev Anant Bhide and omers, 
Respondents. 

Civil Appeals Nos. 1916 to 1918 of 1968, 
D/- 24-4-1969. 

(A) Constitution of India, Art. 186 — 
Plea of limitation — Plea not raised either 
before Labour Court or even in special 
leave application before Supreme Court 
— Plea allowed as no fresh facts had to 
be investigated and. as matter could be 
dealt with as pure question of law. 

( (Para 17) 

(B) Industrial Disputes Act (1947), Se(> 
tion 33C (2) — Application under — Arti- 
cle 137 of Limitation Act, 1963, is not ap- 
plicable — No limitation is prescribed for 
such appb'cation — (Limitation Act (1963), 
Alt. 137). AIR 1969 SC 1335, Disapprov- 
ing (1963) 2 Lab LJ 505 (Bom) (FB), Foil. 

(Para 17) 

(C) Constitution of India, Art, 136 
Findings of fact — Supreme Court in 
exercise of its discretion will not normally 
enter upon pleas on questions of fact or 
interfere with findings of facts r ecorded in 

"(Civil Misc. Petns. Nos. 115 of igesl^Td 

4 and 5 of 1965, D/- 13-5-1968, Labour 

Court (Central), Hyderabad.^ _ 
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judgment or decision under appeal. 

(Para 23) 

(D) Constitution of India, Art. 136 — 
Mixed question of law and fact — Ques- 
tion as to what was status of appellants 
on facts found by Labour Court ^d whe- 
ther they were entitled to supervisory spe- 
cial allowance — Question is not purely 
one of fact — Status has to be inferred as 
a matter of law from the facts found — 
Question whether inference has been cor- 
rectly drawn by the Labour Court can be 
considered by the Supreme Comt. 

^ara 23) 

(E) Industrial Disputes Act (1947), 
Sch. 3 Item 1 — Sastry Award (Bank 
Award) — Para 164 (b)(9) ~ Desai Award, 
Paras 5.218, 221, 231, 288, 289 — Super- 
visory special allowance . — When can be 
claimed. 

Tlie scheme of both the Sastry and 
Desai Awards for grant of special allow- 
ance as Supervisors is that such special al- 
lowances can be drawn only when a per- 
son falls in the category of a supervisor or 
is fotmd eligible to be put in that cate- 
gory, by whatever nomenclature such per- 
son may be designated, in view of the 
supervisory nature of the duties and func- 
tions assigned to him. The mere fact that 
a person whose duties are essentially and 
mainly that of a Head Cashier, for whom 
also a special allowance is payable under 
the two Awards, performs occasionally or 
casually or incidental to his work as a 
Head Cashier, duties which may be cha- 
racterised as supervisory, wiU not entitle 
him to claim the higher rate of special 
allowance granted to a supervisor under 
the two Awards. (Para 35) 

Held on facts that work done by the 
Head Cashiers in the instant case might 
be considered very important, responsible 
and onerous, but, on the basis of the 
items of work claimed to be done by 
them, they were not entitled to the spe- 
cial allowance as supervisors, under cate- 
gory 9 of paragraph 164 (b) of the Sastry 
Award, or under the Desai Award. AIR 
1967 SC 428 & 1961-2 Lab LJ 162 (SC) 
& (1963) 2 Lab LJ 365 (SC), Ref. 

(Para 45) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 1335 (V 56)= 

Choi Appeals Nos. 170 to 173 of 
1968, D/- 20-3-1969, Town Muni- 
cipal Council, Athani v. Presiding 
OfiBcer, Labour Court, Hubli 17 

(1968) 1968-2 Lab LJ 505=70 Bom 
LR 104 (FB), P. K. Porwal (Mana- 
ger) v. Labour Court, Nagpur 17 
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(1967) AIR 1967 SC 423 (V 54)= 

1961-1 Lab LJ 18, Lloyds Bank 
Ltd. V. Pannalal Gupta 42 

(1963) 1963-2 Lab LJ 365 (SC), Eas- 
tern Bank Ltd. v. Shivdas Vishnu 
Naik 44 

(1961) 1961-2 Lab LJ 162=20 FJR 
515 (SC), Punjab National Bmik 
Ltd. V. Their Workmen 48 

Mr. C. B, Agarwala, Senior Advocate, 
(M/s. K. Srinivasamurthi, B. P. Singh and 
Naunit Lai, Advocates, with him), for Ap- 
pellant (In all the appeals); M/s. H. R. 
Gokhale and M. K. Ramamurthi, Senior 
Advocates, (Mr. Vineet Kumar, Advocate, 
with them), for Respondent (In C. A. No. 
1916/1968); Mr. M. K. Ramamurthi, Senior 
Advocate, (Mrs. Shyamla Pappu, M/s. J. 
Ramamurthi and Vineet Kumar, Advo- 
cates, with him), for Respondent (In G. A. 
Nos. 1917 and 1918 of 1968). 

The following Judgment of the Court 
was delivered by 

VAIDIAUNGAM, J.: — These three ap- 
peals, by special leave by the manage- 
ment of State Bank of Hyderabad are 
directed against the common order, dated 
May 13, 1968, passed by the Labour Comt 
(Central), Hyderabad, allowing applica- 
tions filed by each of the respondents 
herein under Section 33C (2) of the Indus- 
trial Disputes Act, 1947 (Act XIV of 1947) 
(hereinafter called the Act.) The claim 
of the respondents in each of these ap- 
peals was for payment of the special allow- 
ance granted to Supervisors xmder what 
axe commoiily known as the Sastry and 
Desai Awards. The Labour Court has ac- 
cepted their claims in full and the manage- 
ment have come up in appeal to this 
Court. The short question which is rais- 
ed for our decision is whether the Labour 
Court was right in holding ^at the three 
respondents could claim the status of 
Supervisors entitled to the supervisory 
allowance under the Sastry and Desai 
Awards. 

2. Three applications. Civil Aiiscel- 
laneous Petilions Nos. 115 of 1963 and 4 
and 5 of 1965 w^ere filed by the respective 
respondents before the Labour Court 
under Section 33C (2) of the Act. As the 
averments contained in each of these ap- 
plications were more or less common and 
the basis of the claim for special allow- 
ance was also the same, — we will refer 
to the averments made in Application 
No. 115 of 1963 filed by Vasudev Anant 
Bhide. The defence raised by the manage- 
ment was also the same in aR the three 
applications. 



198 S. C. [Prs, 3-4] State Bank, Hyderabad V. V. A. Bhide A.I,R 


3. In C. M. P. No. 115 of 1963 Bhide 
has stated that he was working as an 
employee under the appellant as Head 
Cashier, in charge of the Cash Depart- 
ment, at various branches from 1946 till 
the date of his filing the application viz., 
August 31, 1963 and, as such he was en- 
titled to receive the special allowance 
under the Sastry Award as modified and 
also under the Desai Award. From 1946 
to 1953 he was the Head Cashier and as 
such had to control and supervise the 
work of seven employees, including three 
Cashiers, one Godown-Keeper and one 
Chowkidar. During 1953-55 he was in 
charge of the Cash Department at Au- 
rangabad Branch and as such he had to 
control and supervise the work of six to 
seven employees, including four to five 
Cashiers, one Godown-keeper and one 
Chowkidar. During 1955-58 he was Head 
Cashier at the Secunderabad Branch and 
as such he was in charge of the Cash 
Department and had to control and super- 
vise the work of 28 Cashiers, one Godown- 
keeper and one Chowkidar working 
under him. Later on he was the Head 
Cashier in Mahaboob Nagar Branch till 
the date of the application and as such 
he was controlling and supervising the 
work of 9 Cashiers, 2 Godown-keepers and 
3 Chowkidars. 

4. In paragraph 3 of his application, 
Bhide sets out the duties discharged by 
him as Head Cashier as follows: 

”1. In charge of Cash Department, 
which includes the checking, con- 
trolling and supervision of the work 
of Cashiers, Godown Keepers and 
Chowkidars working under him. 

2. Issuing receipts to the public for 

payments made upto Rs. 10,000 in- 
dependently, without the counter- 
signing of die same by any other 
Officer with signing authority. 

3. Being the Joint Custodian of the Cur- 

rency Chest, Coin Depot, Safe Cus- 
tody of Gold Ornaments and rental 
documents along with Manager or 
any other joint custodian and the 
applicant held responsible for any 
shortages therein, and for any omis- 
sions and commissions in diis re- 
gard. It may be added here that the 
other Joint Custodian'^ is allowed a 
Special Allowance .’of Rs. 50 to 
Rs. 75/- per month as per classifi- 
cation of the Bank in respect of 
this particular special responsibili- 
. ty, while the applicant is not given 
any special allowance for the same. 


4. Verification of vernacular signatures 

on cheques and drafts of any value. 

5. Verification, valuation and purchase 

of Bills from Constituents and to 
check up and satisfy himself that 
the • same is supported by genuine 
trade and documentary bills and 
whether the same covers the bill 
amount in question. It may be 
noted here that this special super- 
visory function is not entrusted to 
the Head Cashiers of any other 
Bank. 

6. Supervision and control of stocks, 

valuation, rates, deliveries of 
godown stocks, involving the work 
of godown-keeper throughout and 
also to countersign the pledge let- 
ters, delivery orders after due veri- 
fication along with godown-keeper. 
Till 1^2 years ago, the Head Cashier 
was also checking the physical 
stocks of goods pledged to the Bank 
and he was in charge and control 
of stock taking periodically. But 
this particular function has been 
stopped since about IVz years, while 
the applicant is responsible and 
continues to attend to and dis- 
charge all other supervisory func- 
tions referred to above, 

7. Countersigning the pay-in-slips for 

cash deposited for credit of current 
deposit accounts. Home saving safe 
accounts. Cash Credit accounts, 
and also on vouchers of Time 
Deposits, D. Ds. issued etc. 

8. Procuring financial reports on parties 

and signing the same as Head 
Cashier. 

9. To verify and sign the statements of 

Cash transactions operations in res- 
pect of currency chest sent to Re- 
serve Bank of India, daily, weekly, 
monthly and periodically, along 
with the other joint custodian of 
the Currency Chest. 

10. Signing all the other periodical re- 

turns, Reserve Bank Statements 
sent regularly, along with the other 
signing authority. 

11. Holding the keys of Cash-in-charge, 

jointly with another authorised su- 
pervising officer or authority name- 
ly Manager or Accountant. 

12. To be responsible for the entire 

working of the Cash Department 
and for making good any shortage 
due to over payment or under re- 
ceipt. 

IS. To discharge finally all Cash receipt 
vouchers. 
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14. To arrange dispatch of insured par- 

cels and covers containing valu- 
' ables or currency notes and then get 
E- them sealed under his supervision 
and in the presence of the account- 
ant, Manager or OlEcer-in-charge. 

15. To scrutinise, check and supervise 

■the work of Cashier and others 
working in the Cash Department 
and also the messengers working m 
the Department. 

16. To distribute, allot and change duties 

to the employees workmg in Cash 
Department. 

17. To get currency notes sorted and 

stitched into bundles under his 
supervision and check the same at 
tlie time of closing cash. 

18. To nominate persons to be employ- 

ed under the control of the Head 
Cashier. 

19. To appoint a fit person to act for 

him as Head Cashier in case of his 
absence due to illness or otherwise, 
with the approval of the Head 
Office. 

20 . The Head Cashier shall be respon- 

sible for Ihe intra omissions of any 
member of the Staff under his con- 
trol and for the correctness and 
genuineness of all hundies, cheques, 
securities, vouchers, deeds, docu- 
ments writings and signatures writ- 
ten in any national regional langu- 
ages or character which the Head 
Cashier shall at any time during 
his employment as Head Cashier 
accept or deal with as correct and 
genuine and he shall make good to . 
Qie Bank any loss or damage that 
may be sustained by the Bank aris- 
ing from any forged instrument, or 
signature coming into the hands of 
tlie Head Cashier in the course of 
his employment as Head Cashier 
and shall be accepted or dealt %vith 
bv him as correct and genuine. 

21. Further, the Head Cashier shall en- 

quue into and as far as possible as- 
certain and if required to do so 
' truly and faithfully report in writ- 
ing about the identity, credit, sol- 
vency and circumstances of ail per- 
sons being subjects of Republic of 
India, who shall have de^ngs of 
any kind with the Bank through 
the agency of the Head Cashier and 
shall make good to the Bank all 
^ losses and expenses by reason of 
any negligence or default or mis- 
representation in any such enquiry 
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or report made by the Head 
Cashier during the course of his 
employment as Head Cashier. 

22. The Head Cashier shall be responsi- 
ble to the Bank for the safe custody 
of all bullion, cash securities and 
other property belonging to or de- 
posited with the Bank and for the 
safe and proper storing, checking 
and keeping in the place or places 
appointed for the proper custody 
thereof of the goods, produce and 
merchandise of any description 
whatsoever received by the 
Godoum Keeper or Assistant 
Godown Keeper from time to time 
or brought from time to time into 
the Bank’s godowns. He shall be 
liable for any loss caused to the 
Bank by reason of receipt of bad 
or base coin or money or any forged 
or fraudulently altered Govern- 
ment Currency note or notes or by 
reason of payment of any money or 
delivery of any securities for money 
or property, effects, goods, produce 
or merchandise being made to 
wrong persons whether owing to 
forgery, mistake, fraud or other- 
wise,” 

In paragraph 4 he states that apart from 
the heavy and important responsibilities 
entaili n g the work of Head Cashier, he 
was re^arly supervising and controlling 
the work done by the employees worldng 
under him and as such he was entitled 
to receive the Special Allowance of Rs. 45 
per month under paragraph 164 (b) (9) 
of the Sastry Award and Rs. 60 per 
month under paragraph 5.282 (18) of the 
Desai Award, which is the specid allow- 
ance payable to supervisors. It is fur- 
ther stated by Bhide that he was paid 
only Rs. 25 per month as and by way of 
allowance and he claims the balance sura 
of Rs. 3577.57 as due to him from die 
appellant which is a B-class Bank under 
the Bank Award. 

5. The management contested the 
claim on the following grounds. The ap- 
plication filed -under Section 33C (2) was 
not maintainable and the Labour Court 
had no jurisdiction to entertain the same. 
The Labour Court had not been ‘speci- 
fied in this behalf bv tire appropriate 
Government’ for entertaining applications 
■under Section 33G (2) of the Act and 
therefore it had no jurisdiction to hear 
and dispose of the application. The apiili- ' 
cant was a Head Cashier and he was being 
paid the special allowance due to lum 
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Tinder the two Awards and he was not 
entitled to claim the special ^ allowance 
payable to a Supervisor as he was not 
discharging any supervisory functions. 
The applicant had not been controlling 
and supervising the work of other em- 
ployees and any such incidental work 
that he might have been doing was only 
restricted to his position and duties as a 
Head Cashier. All the duties and func- 
tions referred to in his application were 
fhe , normal functions and duties attached 
to the post of a Head Cashier and were 
within the terms of the agreement be- 
tween the management and me employees 
such as Bhide fimctioning as Head 
Cashier. None of the duties and func- 
tions enumerated in the application bora 
the characteristics of being of a supervi- 
sory nature and such duties and functions 
were not beyond die legitimate sphere of 
a Head Cashier. Bhide had been doing 
the duties of a Head, Cashier and dis- 
char^ng the functions also of a Head 
Cashier. Bhide never used to appoint nor 
had he appointed any person working 
imder him; but in view of the personm 
responsibility and UabiUties of the Head 
Cashier it was the practice to aUow him 
to suggest names of persons in whom he 
could have tmst and confidence to work 
imder him. He neither nominated nor 
appointed but merely suggested names for 
acceptance and appointment. The ap- 
pointment was actu^y made by other 
superior officers. Bhide being a Head 
Cashier was paid the legitimate special 
allowance payable to him imder the two 
Awards and he was not entided to claim 
the . special allowances which were pay- 
able only to a supervisor. 

6. The Labour Court, in the first iur 
stance, decided the preliminary objection 
raised by the management that in the cir- 
cumstances mentioned by the petitioner 
in C. M. P. 115 of 1963 an application 
under Section 33C (2) was nqt niaintain- 
able. This objection was overruled by the 
Labour Court and it held that the appli- 
cation under Section 33C (2) was main- 
tainable. 

7. The management Bank chaUenged 
this preliminary order before the Andhra 
Pradesh High Court in Writ Petition 
No. 201 of 1964. The High Court, by its 
order dated August 25, 1964 upheld tlie 
order of the Labour Court on the question 
of jurisdiction; but it directed the Labour 
Court that the claim for supervisory al- 
lowance would have to be considered 
having due regard to the nature of the 
duties and functions discharged by Bhide 


and the relevant provisions contained in 
the Sastry and Desai Awards. 

8. It was after the disposal of the 
Petition by the High Court that the two 
other applications C. M. Ps. Nos. '4 and 5 
of 1965 were filed before tiie Labour 
Court by Pyati and Deshpande respect- 
ively, who were also Head-Cashiers claim- 
ing the supervisory allowance under the 
Sastry and Desai Awards. There was a 
slight change made in these two applica- 
tions in that the applicants stated that 
they were dischargmg as Head-Cashiers 
multifarious supervisory duties enumerat- 
ed by them in their applications. The 
duties and functions mentioned by each of 
these applicants . substantially tally wiffi 
the averments made in C. M. P. 115 of 
1963. 

9. Pyati in his application averred that 
he was entitled to receive, under para 164 
(b) (9) of the Sastry Award a fecial Al- 
lowance of Rs. 45/- per- month from April 
1, 1954 till December 31, 1961 but he was 
paid special allowance during that period 
only at the rate of Rs. 25/- per month. 
He further claimed that for the period 
January 1, 1962 to December 31, 1963 he 
was entitled to receive the special allow- 
ance at the rate of Rs. 60/- per month 
imder para 5.282 of the Desai Award and 
he was paid only a special allowance at 
the rate of Rs. 25/- per month. Since 
January 1, 1964 the Bank had been up- 
graded from B-dass to A-class and ia 
consequence he claimed that he was en- 
titled to receive a special allowance of 
Rs. 65/- per month under the Desai 
Award whereas he was paid a special al- 
lowance only at the rate of Rs. 27/- per 
month. From November 1, 1964 he had 
been receiving a special allowance of 
Rs. 35/- per month mstead of Rs. 65/-. 
Accordin^y, Pyati claimed a sum of 
Rs. 4696.16 as due to him as Supervisory 
Special Allowance. 

10. Similarly, Deshpande, in his appli- 
cation C. M. P. No. 5 of 1965, claimed a 
sum of Rs, 2028.95 as Supervisory Special 
Allowance under the two awards, after 
giving credit to the amounts of special 
allowance already paid to him. 

11. Both these applications were also 
contested by the management on ffie 
groimd that the applicants were not doing 
any supervisory work and that they had 
been discharging the duties and functions 
which appertained to each of them as 
Head Cashier of the Bank. The other’ 
objections raised by the Management in 
G. M. P. No. 115 of 1963 were also rais- 
ed in respect of these two applications. 
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12. The three applicants gave evidence 
in support of iiieir respective claims to 
the effect as Head CashieK they were 
discharging supervisory duties and func- 
tions also. The management also let in 
evidence to the effect that the duties and 
functions ^charged by these three appli- 
cants were the duties and functions at- 
tached to the office of Head Cashier and 
that none of the applicants was discharg- 
ing any supervisory functions. 

13. The Labour Court overruled all 
the objections raised on behalf of the 
management and allowed the applications 
filed by the Head Cashiers. Issues Nos. 2 
to 5 related to the question as to whether 
the three Head Cashiers were entitled to 
cl aim the Supervisory Special Allowance 
under the Sastry and Desai Awards, the 
nature of the functions which they were 
discharging and whether such work done 
by them involved any work of a super- 
visory nature. The Labour Court held 
that the various Exhibits placed before it 
showed heavy and onerous responsibilities 
on the Head Cashiers and also work in- 
volving supervision. It further found that 
the evidence, oral and documentary, show- 
ed that the work of the Head Cashiers 
was partly of a highly responsible nature, 
partly clerical and pamy of a supervisory 
nature. The Labour Court further held 
that the three applicants were discharging 
supervisory functions and their claims 
faff withiu the ambit of ^e Sastry and 
Desai Awards. Ultimately it found that 
the applicants had been doing the work 
alleged by them in their applications and 
that such work done by &em involved 
work ‘supervisory in nature’. The Labour 
Court therefore allowed the claims in full, 
as asked for in the three applications. 

14. Dr. C. B. Aggarwala, learned 
Counsel for the appellant Bank has rais- 
ed the following four contentions: (1) The 
Labour Court has no jurisdiction to enter- 
tain the applications under Section S3G 
(2) of the Act as it was not ‘such Labour 
Court as may be specified in this behalf 
by the appropriate Government’. (2) The 
applications ffled under Section 33C (2) 
are barred under Ariide 137 of the Limi- 
tation Act, 1963. (3) If the claim of the 
Head Cashiers for the Supervisory Special 
Allowance at the rate mentioned in the 
two awards is allowed, the respondents 
will be drarving more than Bs. 500/- per 
month and, as such, they will not be 
‘workmen’ eligible to file an application 
under Section 53G (2) of the Act. (4) The 
three respondents have been discharging 
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only the duties and functions that apper- 
tain to the post of a Head Cashier which 
they were occupying and they were not 
discharging any supervisory functions and 
in consequence none of the respondents 
is entitled to the supervisory special al- 
lowance under the Sastry and Desai 
Awards. The finding of the Labour Court 
that the respondents were discharging 
supervisory functions is not sustainable in 
law. 

15. Mr, H. B. Gokhale, learned Coun- 
sel for ihe respondent in C. A. No. 1916 
of 1968, whose contentions have been 
adopted by Mr. M. K. Ramamurthy, 
learned Counsel for the respondents in 
G. As. 1917 and 1918 of 19<^, has sup- 
ported the order of the Labour Court in 
its entirety. Regarding the first contention 
that the Labour Court is not the one spe- 
cified by the appropriate Government, Dr. 
Aggarwala has pointed out that in this 
case the applications were filed in 1963 
and 1965 and the evidence was closed and 
arguments were completed by November 
25, 1967 on which date the case was re- 
served for orders. It was only on Decem- 
ber, 19^ 1967 that the Central Govern- 
ment issued the notification tmder sub- 
section (2) of Section 83C of the Act spe- 
cifying each of the Labour Comrts men- 
tioned in Column H as the Labour Court 
to determine the amount at which any 
benefit referred to in that sub-section shall 
be computed in terms of money in rela- 
tion to workmen employed in any indus- 
^ in the areas specified in Column III, 
in relation to which the Central Govern- 
ment is the appropriate Government. 
Item 12 in this Notification is die Labour 
Court, Hyderabad, which dealt with the 
present applications. Therefore Dr. Aggar- 
wala contends that at the relevant time 
that is in 1963, when G. M. P. No. 115 
of 1963 was filed and in 1965 when G. M. 
Ps. Nos. 4 and 5 of 1965 were filed, ihe 
Labour Court had no jurisdiction to en- 
tertain those applications. As against this, 
Mr. Gokhale pointed out that the Central 
Government had issued a Notification on 
April 15, 1963 S. O. No. 1188, Ministry 
of Labour and Employment, and publish- 
ed in the Gazette of India on April 27, 
1963. Item 5 relates to the present 
Labour Court, Hyderabad, and that Court 
had been specified as the Labour Court 
for ihe State of Andhra Pradesh to deter- 
mine the amount at which any benefit 
referred to in sub-section (2) of Sec. S3G 
shall be computed in terms of money, in 
relation to a worknaan employed in any 
industry in relation to whidi the Central 
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Government is die appropriate Govern- 
ment. Counsel further pointed out that 
this Notification -would clearly establish 
that as early as April 15, 1963 the Labour 
Court had been specified and conferred 
jurisdiction to entertain applications under 
Section 33C (2) of the Act. The earliest 
application, C. M. P. No. 115 of 1963 
was filed on August 31, 1963 on which 
date the Labour Court had been specified. 
Counsel also points out that the Notifi- 
cation of December 19, 1967 relied on by 
the appellant was one issued in superses- 
sion of all earlier notifications in that re- 
gard. 

16. We aecept the contention of Mr. 
Gokhale that the Labour Court had been 
specified under Section 33C (2) as early 
as April 15, 1963. It follows that this 
contention of Mr. Aggarwala has no sub- 
stance. 

17. The second contention of Mr. 
Aggarwala relates to the claims being 
barred under Article 137 of the Limita- 
tion Act, 1963. This ground of limitation 
has not been raised either before the 
I.abour Court or even in the special leave 
applications filed in this Court. The ap- 
pellant has filed C. M. P. No. 1259 of 
1969 for permitting him to raise this ques- 
tion of limitation based upon Article 137 
of the Limitation Act of 1963. As no 
fresh facts had to be investigated and as 
the matter could be dealt with as a pure 
question of law, we permitted the appel- 
lant to raise this plea of limitation. As 
the averments in C. M. P. 1259 of 1969 
will show, this plea of limitation has been 
raised on the strength of the Full Bench 
judgment of the Bombay High Court in 
P. K. Porwal (Manager) v. Labour Court, 
Nagpur, 1968-2 Lab LJ 505 (Bom) (FB). 
In this decision no doubt it has been held 
that Article 137 applies to applications 
under Section 33C (2) of the Act. Mr. 
Goldiale, on behalf of the respondents, 
urged that Article 137 had no application 
to proceedings initiated under Sec. 33G 
(2). It has become unnecessary to go 
into, in great detail, and deal -with the 
contention of the appellant as this con- 
tention is now concluded by a recent 
decision of this Court in Town Municipal 
Council, Athani v. Presiding Officer, 
Labour Court, Hubli, Ci-vfil Appeals Nos. 
170 to 173 of 1968, D/- 20-3-1969 =(AlR 
1969 SC 1335) which has disapproved the 
Full Bench decision of the Bombay High 
Court. After a very elaborate reference 
|to die corresponding pro-vision in the ear- 
lier Liihitation Act and the decisions bear- 


ing on the same, and after having due re- 
gard to the scheme of the Limitation Act, 
1963. this Court has held that Article 137 
of the 1963 Limitation Act does not apply 
to applications under Section 33C (2) of 
the Act and that no limitation is prescrib- 
ed for such apphcations. Therefore the^ 
second contention also fails. 

18. So far as the third contention is 
concerned, Dr. Aggarwala ultimately stat- 
ed that he did not press the contention, 
that' the respondents were not entitled to 
maintain their applications as they had 
ceased to be workmen’ on the date of 
their applications under Section 33C (2) 
of the Act. In view of this statement by 
the learned Counsel, it is tmnecessary to 
consider this contention any further. 

19. Coming to die last contention 
wliich is the most important, it now be- 
comes necessary to consider the relevant 
scheme of the Sastry and Desai Awards 
with particular reference to the directions 
given therein regarding the grant of spe- 
cial allowance to Supervisors. Before we 
do so, it is necessary to clear the ground 
by stating that all the three respondents 
were Head Cashiers and that they were 
paid the special allowances due to Head 
Cashiers as per the Sastry and Desai 
Awards. The claim for supervisory allow- 
ance is made on the basis of the nature 
of work stated to have been done by the 
respondents in their respective applica- 
tions which have been adverted to by us 
earlier. While Bhide has stated in para 3 
of his application the various dudes dis- 
charged by a Head Cashier which, ac- 
cording to him, are hea-vy and important, 
and that over and above these items of 
work he has . been regularly doing super- 
-visory and controlling duties in respect of 
the employees -working under him — 
Pyati and Deshpande have stated that 
even the items of work which are done 
by a Head Cashier and which they were 
actually doing are themselves duties which 
partake of a supervisory nature. The ap- 
pellant Bank and its employees were all 
parties to the Sastry and Desai Awards. 
The appellant has filed a copy of the 
agreement that is usually entered into be- 
tween the Bank and the Head Cashiers. 
The duties and functions of a Head Cash- 
ier are set out therein and they are more 
or less similar to the items of work claim- 
ed to have been done by the respondents. 
Bhide, who is the applicant in C. M. ?• 
115 of 1963, as Witness No. '7 for the 
workmen, after referring _ to the various 
items of work done by him, states: 
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"I was doing such work from 1946 when 
I was first appointed as a Head Cashier. 
All Head Cashiers under the respondent 
do work similar to mine.” 

Similarly, Deshpande, the applicant in 
C. M. P. 5 of 1965, as Witness No, 1 for 
the workmen, stated: 

“As I am doing the supervisory duties 
mentioned in my petition I state that I am 
doing supervisory work in addition to be- 
ing a head-cashier and hence I am claim- 
ing' supervisory allowance. What all I 
have been doing is the duty of a head 
cashier and Isecause it involves work of 
a supervisory nature I am claiming 
supervisory allowance .... The work 
specified by me as supervisory work done 
by me, was being done by the head 
cashiers from the time of even the incep- 
tion of the Bank." 

20. Dr. Aggarwala severely criticised 
the findings recorded, by the Labour 
Court on the ground that it has not stated 
which part of the work, if any, done by 
the respondents, is supervisory work. On 
the other hand, the Labour Court has ac- 
cepted in full the plea of the respondents 
that even minor items of supervisory work 
that may have been done by them as 
Head Cashiers will entitle them to claim 
the supervisory special allowance. Ac- 
cording to the appellant the entire work 
done by the respondents was only as 
Head Cashiers and no part of that work 
can be called supervisory so as to make 
them eligible to claim the special super- 
■visory allowance. Dr. Aggarwala urged 
that at the time of the Sastry Award the 
Tribtmal had an overall picture of the 
staff working in the various Banks as well 
as the duties discharged by them and it 
is on that basis that the Tribunal has 
given the various categories of persons in 
paragraph 164 (b) of the Award and who 
■wiU be eligible for the special allowance. 
The category of Head Cashiers dealt with 
in the Award is entirely different from 
the category of supervisors for whom a 
higher special allowance has been recog- 
nised rmder both the Awards, 

21. Counsel also pointed out that the 
mere fact that the respondents, who were 
Cashiers, also incidentally did some 
supervisory work now and then will not 
make them eligible for getting the super- 
■visory allowance. In order to claim the 
supervisory allowance. Counsel urged that 
Qie parties must establish that the main 
or essential duties entrusted to them and 
actually discharged by them were duties 
and functions of a supervisory nature. 
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which has not been established in the 
present case, by any of the respondents. 
If all the Head Cashiers who are already 
getting the special allowance provided 
for them under the two Awards are also 
made eligible for the special supervisory 
allowance, division of the various persons 
into different categories in the two 
Awards becomes meaningless and serves 
no purpose, and there will be no distinc- 
tion between Head Cashiers, and Super- 
visors. Dr. Aggarwala further pointed 
out that at the relevant time a claim was 
made by die Head Cashiers to be treated 
as Supervisors and this claim was reject- 
ed both by the Sastry Award and the 
Desai Award. These aspects, counsel 
urged, have been totally, missed and lost 
sight of by the Labour Court when it ac- 
cepted the claims of the respondents. 
According to Dr. Aggarwala, unless a per- 
son comes under the category of a Super- 
visor or discharges mainly supervisory 
lunctions, he wiU not be entitled to claim 
the supervisory special allowance. 

22. Mr. Gokhale, on the other hand, 
equally vehemently urged that tlie ques- 
tion posed for consideration under con- 
tention No. 4, by the appellant, as to whe- 
ther the respondents were carrying out 
supervusory functions to make them eli,gi- 
ble for claiming the supervisory special 
allowance, is a pure question of fact on 
which the Labour Court had recorded a 
finding in tlieir favour. He also contended 
that this Court should not interfere with a 
finding recorded by the Labour Court on 
such a question of fact. Mr. Gokhale also 
argued that even if the respondents have 
done some items of work which appear to 
have some element of supervisory charac- 
ter, they will be eligible to claim the spe- 
cial supervisory allowance. In tliis con- 
nection Mr. Gokhale referred us to cer- 
tain statements contained in the applica- 
tions filed by the respondents wherein 
they had stated that in discharging their 
duties as Head Cashiers they had to do 
certain work of a supervisory nature. 
Such discharge of functions by the res- 
pondents and accepted by the Labour 
Court, would entitle them to claim the 
supervisory special allowance. 

23. We are not inclined to accept the 
contention of Mr. Gokhale that the point 
arising for consideration is purely one of 
fact. In exercising its discretion under 
Article 136, this Court does not normally 
enter upon pleas on questions of fact and 
is also generally reluctant to interfere 
with findings of fact recorded in a tudg- 
ment or decision under appeal. So in 
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dealing witb the question raised by the 
appellant that the respondents had been 
wrongfully held entitled to claim super- 
visory special allowance we will proceed 
on the basis that the facts fotmd by the 
Labour Court are correct. The Labour 
Court has accepted the claim of the res- 
pondents regarding the items of work 
done by them, though it has not differen- 
tiated between the various items of work 
as to which of theni is of a supervisory 
nature. We will also proceed on the 
basis that according to the Labour Court 
some items of work done by the respon- 
dents as Head Cashiers can be called, 
supervisory. But will that make them 
ehgible for the supervisory special allow- 
ance? The status of the tluree respon- 
dents has to be inferred as a matter of law 
from the facts found and therefore the 
question naturally arises as to whether 
die Labour Court has drawn the correct 
legal inference from the facts foimd by 
it. 

24. The Sastry Award was published 
in the Gazette on March 26, 1953. 
Chapter X of this Award deds with 
Special Allowances. In Paragraphs 161 
and 162, the Award refers to ttie fixation 
of scales of pay and dearness allowance 
for clerical and subordinate staffs doing 
ordinary duties as such. It also refers to 
the fact that there are certain posts even 
in those grades which require special 
qualifications or skill from its incumbent 
and an extra payment in such cases is 
necessary by way of recognition of the 
special skill and responsibility. Beference 
is then made to the demand for such 
extra payment designated as 'special 
allowances’ and that it was with reference 
to work ‘now performed by employees 
under various designations.’ After referr- 
ing to the various methods that could be 
adopted for giving a benefit to persons 
with special qualifications or slall for dis- 
charging work carrying with it a greater 
responsibility, the Tribimal ultimately 
comes to the conclusion that it has found 
it simpler to solve the .problem by pro- 
viding for a lump suift allowance c^ed 
‘special allowance’ in each of such cases 
where die Tribunal considered it neces- 
sary. The Tribunal proceeds to state that 
it has provided only a minimum and ‘in 
the case of big banks and particularly in 
their important ofBces it may be proper 
and desirable that the incumbents of such 
oflBces should be allowed more than what 
we have prescribed.’ In the concluding 
part of Paragraph 162, the Tribunal 
states: 


^t may be that what we have prescrib- 
ed as a minimum is less than what some 
big banks are at present giving and have 
thought it proper to give for such incum- 
bents in some of their more important 
offices; but is is not feasible to provide 
for divers conditions obtaining in various 
branches of banks where the volume of 
work differs to a considerable extent.” 

25. In Paragraph 163 the Tribunal 
states that it proposes to enumerate the 
categories for which special allowance 
should, in its opinion, be given. In 
Paragraph 164 the categories of employees 
who deserve to be specially considered 
as fit for special allowance are given and 
they are: Graduates; Holders of banking 
diplomas like C, A. I. I. B. and 
C, A. I. B.; Comptists; Stenographers; 
Cashiers (other than routine clerks); Super- 
visors; Sub-Accountants; Clerks-in-charge; 
Departmentals-in-charge; and Head 
Clerks, In clause (a) of this paragraph a 
special provision is made regardhag the 
giving of two additional increments to 
graduates and holders of banking diplo- 
mas like C. A. I. I. B. and C. A. I. B. 
In clause (b) of this paragraph the rate of 
special allowances to be given for the 
other categories of employees is stated 
and the nine categories of employees are 
also enumerated. They are to get the 
special allowance depending upon the 
bank coming under class A, B, C or D. 
The nine categories of employees 
enumerated in this sub-paragraph are as 
follows: 

"1. Comptists. 

2. Head Clerks and Stenographers, 

3. Head Cashiers; Units of 5 clerks and 
above. 

4. Head Cashiers: Units of 4 clerks and 
below. 

5. Assistant Cashiers (above the level of 
routine clerks.) Units of 5 clerks and 
above, 

6. Assistant Cashiers (above the levd 
of routine clerks.) Units of 4 clerks and 
below. 

7. Cashiers in charge of cash in pay 
offices. 

8. Cashiers in charge of cash in Trea- 
sury pay offices,, employees in charge of 
pay offices or sub-offices. 

9. Supervisors, Superintendents, sub- 
accountants, departmentals-in-charge, em- 
ployees in charge of treasury pay offices. 
There is a note to the effect that^ in caso 
where an employee comes within 
than one category, he should be entitled 
to the hipest rate applicable to him* 
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Paragrapli 165 refers to a controversy 
that appears to have been raised before 
the Tribunal as to whether some of the 
categories mentioned above come imder 
the definition of the term ‘worlonen.’ This 
question, we find, has been dealt noth 
separately in Chapter XV. But it is em- 
phasised in Paragraph 165 "what we are 
now providing must be xmderstood as the 
allowances applicable to incximbents of 
such of these posts where they are work- 
men/ 

26. In Chapter XVI the Tribunal deals 
with the question as to whether Head 
Cashiers and certain other persons are 
to be treated as departmentals-in-charge. 
In this coimection in Paragraph 338 it is 
mentioned by the Tribunal that some of 
the employees’ unions demanded that 
bead cashiers and treasurers representa- 
tive should be treated as supervisors or 
heads of sections and should get emolu- 
ments appropriate to such positions of res- 
ponsibility. The Tribunal does not appear 
to have recognised this demand and has 
wound up the discussion on this point by 
stating that it has to provide for an appro- 
priate scale of emoluments for head 
cashiers or treasurer’s representatives and 
those who do similar work. 

27. The claim of the respondents for 
the special allowance as supervisors is 
dealt with under Paragraph 164 (b) (9) of 
the Sastry Award. We may state that 
this Award was challenged by the Banlcs 
before the Labour Appellate Tribunal 
which substantially confirmed the direc- 
tions issued in respect of payment of 
special allowances. 

28. The Desai Award was published 
in the Gazette on June 13, 1962. In 
Chapter V, under sub-heading (xxiii), the 
Award deals with supervisory stafE. In 
Paragraph 5.196 it refers to the Sastry 
Tribtmal having provided special allow- 
ances for supervisors at the rates men- 
tioned therein, depending upon the class 
of Bank in which he is working. In 
Paragraph 5.218 the Tribimal states that 
it is 

"left with no alternative except only to 
fix special allowances for workmen em- 
ployed in a supervisory capacity” 
as was done by the Sastry Tribunal, after 
applying to them the semes of pay pro- 
vided for the clerical stafiE. On ^s basis 
the Tribunal further states that it has fix- 
ed suitable allowances for supervisors in 
banks which come under Class A, B 
and C, including banks in the Excepted 
List. The Tribunal further states; 
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“In deciding whether a workman is en- 
titled to supervisory allowance, the desig- 
nation of Ae workman would not be 
decisive. In order to entitle a vvorkman 
to such allowance what would be deter- 
minative would be the nature of the 
duties and functions assigned to him.” 

29. Under sub-heading (xxiv) the 
Award deals with Special Allowances. In 
Paragraph 5.220 the Award refers to the 
decision of the Sastry Tribunal to provide 
a lump sum allowance called special allow- 
ance to persons with special qualifications 
or skill required for discharging work 
carrying with it greater responsibility. It 
also refers to the further statements of 
the Sastry Tribunal that what it was pro- 
viding was only a minimum and that in 
the case of big banks it may be proper 
and desirable that the 'incumbents of such 
offices’ should be allowed more than what 
had been prescribed. In Paragraph 5.221 
the categories of workmen employed in 
the various classes of banks to whom 
special allowances were granted by the 
Sastry Tribunal are set out. They are 
the nine categories enumerated in Para- 
graph 164 (b) of the Sastry Award. 

30. In Paragraph 5.231 it is stated 
that the Sastry Award has been in opera- 
tion for a long time and, as a result of 
decisions given by Tribim^s or otherwise, 
the categories of persons entitled to 
special allowances -under the Sastry 
Award as modified can now be regarded 
as fairly settled. In Paragraph 5.249 the 
Award deals with Head Cashiers. It 
refers to the demand made for giving 
supervisory grades to head cashiers, but 
this is not accepted by the Tribunal. On 
the other hand, an increase is made in 
the special allowances payable to head 
cashiers. The Tribunal then deals in 
Paragraph 5.273 -with Supervisors, Superin- 
tendents, Sub-Accountants and Depart- 
mentals-in-charge. Here again, the Award 
granted an increase in the rate of special 
allowances for these categories of work- 
men depending upon their working in 
Banks characterised as A-class, B-class or 
C-class banks, including banks in the 
Excepted List. In Paragraph 5.282 the 
Tribunal gives the categories of workmen 
and the amount of special allowances per 
month which such categories of workmen 
will get in A, B and C-class banks. There 
are twenty categories of workmen men- 
tioned therein. Items 7 and 8 deal -with 
Head Cashiers, of -units of 5 clerks and 
above and Head Cashiers of imits of 4 
clerks and below, respectively. Item 18 
deals -with supervisors, superintendents. 
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sub-accountants and departmentals-in 
charge. It may be mentioned that 
items 7 and 8 correspond to items 3 
and 4 in the Sastry Award and item 18 
corresponds to item No. 9 in Para- 
graph 164 (b) of the Sastry Award with 
this slight diflFerence that employees in 
charge of treasury pay-ofRces are not 
dealt with under this clause. The rate of 
special allowance is also higher than that 
given tmder the Sastry Award. 

31. Paragraph 5.285 states that special 
allowances prescribed under the 
Award would be in supersession of those 
prescribed under the Sastry Award as 
modified. In Paragraph 5.286 the Award 
states that special allowances are payable 
to employees who are workmen and who 
will continue to remain as workmen even 
after inclusion of the amounts of such 
special allowance as wages. In Para- 
graph 5.287 it is stated that when an 
employee falls ■within more than one 
category, he will be entitled to receive 
the special allowance at the highest 
rate applicable to him. We may state 
that this paragraph embodies the note 
appearing after the categories of em- 
ployees enumerated in Para 164 (b) of the 
Sastry Award. Pausing here for a 
minute, we may state that the Note in 
the Sastry Award and Paragraph 5.287 in 
the Desai Award do not advance the case 
of the respondents any further. The 
effect of the note is only that if an em- 
ployee has been assigned work the dis- 
charge of which will bring him imder 
two categories, one of which carries a 
higher rate of special allowance, he -will 
be entitled to such higher rate. 

32. In paragraph 5.288 it is noted that 
the Banks urged that the special allow- 
ances granted under the Award should be 
paid to the employees only when they 
were required to perform and when they 
in fact performed the special duties for 
the performance of which the allowances 
were prescribed. The banks also appear 
to have urged that such allowance should 
not become payable when a person is 
occasionally or casually asked to do some 
duty of the type attracting a special allow- 
ance. These contentions ■urged on behalf 
of the banks is dealt with by the Tribunal 
in the same paragraph as follows: 

“The special allowances which have 
been awarded are monthly special allow- 
ances. They are intended to compensate 
a workman for the performance of certain 
duties and the discharge of certain func- 
tions which constitute the normal part of 


the duties performed and the functions 
discharged by such person. They are not 
intended to be paid for casual or occa- 
sional performance of such duties or the 
casual or occasional discharge of such 
functions.” 

33. In paragraph 5.289 the Award 
states that a person ■will be entitled to a 
special allowance so long as he is in 
charge of such work or the performance 
of such duties which attract such allow- 
ance, and that a person asked to work 
temporarily in a post carrying a special 
allowance would be entitled to such 
special allowance for such period during 
which he occupies that post. 

34. In paragraph 5.290 special allow- 
ances are directed to be continued to be 
drawn by a permanent incumbent while 
on leave. In paragraph 5.291 the Award 
states that whenever a bank requires an 
employee to work in a post carrying a 
special allowance it should be done by 
an order in writing to avoid any future 
controversy. 

35. Ha^ving seen the relevant provi- 
sions in the two Awards, we have come 
to the conclusion that the scheme of both 
the Sastry and Desai Awards for grant of 
special aJlowance as Supervisors is that 
such special allowances can be drawn 
only when a person falls in the category 
of a supervisor or is found eligible to be 
put in that category by whatever 
nomenclature such person may be de- 
signated, in -view of the supervisory nature 
of the duties and functions assigned to 
him. The mere fact that a person whose 
duties are essentially and mainly that of 
a Head Cashier, for whom also a special 
allowance is payable tmder the two 
Awards, performs occasionally or casually 
or incidental to his work as a Head 
Cashier, duties which may be characteris- 
ed as supervisory, will not entitle him to 
claim the higher rate of special allow- 
ance granted to a supervisor tmder the 
two Awards. Both the Sastry and the 
Desai Tribunals had before them various 
tpyes of persons working in me 
banks as well as the duties discharged by 
them. It is on that basis and after a care- 
ful consideration of the duties so perforni* 
ed by them and die responsibilities attach- 
ed to each post that the two TribunmS 
divided the persons into nine categories 
in the Sastry Award and twenty categon^ 
in the Desai Award. We are not inclined 
to accept the contention of Mr. Gokhale 
that merely because certain items or 
work, which really form part of tlie re- 
gular work of Head Cashiers, can be con* 
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sidered as being supervisory and are be- 
ing done by the respondents, they will 
be entitled to claim the higher rate of 
supervisory special allowance. 

36. We have already referred to the 
evidence of &e respondents that the work 
that was being done by them were all 
items of work forming part of the duties of 
a Head Cashier, from die inception of the 
bank and all Head Cashiers do similar 
work. Therefore it follows that tlie work 
done by die respondents, even on their 
own admission and on die findings of the 
Labour Court, consisted of only items of 
work which a Head Cashier was bound 
to do; and the few items of work claimed 
by them to be supervisory were really 
done by them as incidental to their main 
duties as Head Cashiers. 

37. In this view, we are not remanding 

the matter for further consideration by the 
Labour Court, for a clearer find- 

ing regarding the supervisory nature 
of the work done by the respon- 
dents because none of the respon- 
dents has ever claimed that any of them 

is in the category of a supervisor, or 
that he has been doing work which is 
essentially work of a supervisory nature. 
On the other hand, their specific claim 
is that they are doing the work of Head 
Cashiers and, in the discharge of such 
work, they have also been doing certain 
items which, according to them, are super- 
visory in nature. The Labour Court ap- 
pears to have been impressed by the fact 
that the respondents are discharging 
duties which are highly responsible, one- 
rous and important. It has no doubt 
found that the respondents are discharg- 
ing supervisory functions and hence their 
claims come within the ambit of the Sastry 
and Desai Awards. But the Labour Court, 
as rightly pointed out by Dr. Aggarwala, 
has not cared to investigate which part of 
the items of work claimed to have been 
done by the respondents can be charac- 
terised as supervisory functions. Further 
investigation on this aspect has become 
unnecessary in ihe view that we have ex- 
pressed earlier about the circumstances 
trader which a person can claim the spe- 
cial supervisory allowance under the two 
Awards and in view of the fact that none 
of the respondents has claimed that he has 
been doing work which is essentially 
work of a supervisory nature. 

38. In this connection it is also neces- 
sary to note that the appellant bank and 
its employees were parties to both the 
Sastry and Desai Awards. We have al- 
ready referred to tiie fact that the Sastry 
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Award adverts, in paragraph 338, to the 
demand made by Head Cashiers to be 
treated as supervisors or heads of sec- 
tions. No doubt this demand was in res- 
pect of emoluments being fixed appro- 
priate to position of responsibility of 
supervisors; but this claim was rejected 
by that Tribunal. A similar demand, on 
behalf of Head Cashiers, for giving them 
supervisory grades was rejected by the 
Desai Award in paragraph 5.249. These 
circumstances clearly show that the two 
Tribunals were not inclined to treat Head 
Cashiers on a par with Supervisors and 
that must be due to die reason that the 
functions discharged by the Head Cashiers 
and Supervisors materially differ. The 
view expressed by us earlier that the 
Sastry and Desai Awards had in view per- 
sons falling under the category of super- 
visors or discharging supervisory functions 
by whatever nomenclature they may be 
designated, is also clear from some of the 
statements made in the Awards, to which 
we shall refer presently, 

39. We will first take up the Sastry 
Award, In para 161 it is stated that the 
demand for extra payments, designated as 
‘special allowances’, was made with 
reference to the ‘nature of clerical 
and subordinate work now perform- 
ed by employees under various 
designations’. In paragraph 162, again 
it is stated that the Tribunal has 
provided only a minimum special allow- 
ance and that it may be proper and desir- 
able that ‘the incumbents of such offices’ 
m some of the big banks should be allow- 
ed by them more than that awarded by 
the Tribunal. In paragraph 163 the Tri- 
bunal proceeds to ‘enumerate the catego- 
ries for which special allowances, in our 
opmion, be given’. After specif 3 ^g the 
categories of employees for whom special 
allowance is to be given, in paragraph 165 
the Tribunal is faced with the question 
as to ‘whether the employees in these 
categories will fall within the definition 
of workmen*. This question is separately 
dealt with in Chapter XV, but in para- 
graph 165, regarding this aspect the Tri- 
bunal states: 

“What we are now providing must be 
understood as the allowances applicable 
to incumbents of such of these posts 
where they are workmen", 

40. Similarly, in the Desai Award, in 
dealing with Supervisory Staff, in para- 
graph 5.218 the Tribunm states that it is 
left with no alternative except to fix spe- 
cial allowances for workmen ‘employed in 
a supervisory capacity* as was done by 
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the Sastry Tribunal. It is fu^er stated 
ta the same paragraph that in deciding 
whether a workman is entitled to super- 
visory allowance, the designation of the 
workman would not be decisive and that 
in order to entitle the workman to such 
allowance wha.t would be detenninative 
would be the nature of the duties and 
fimctions assigned to him. In paragraph 
5.221 the Tribunal itself has stated that 
the Sastry Tribimal provided special al- 
lowances for the 9 categories of workmen 
‘employed in various classes of banks’ as 
mentioned therein. 

41. In dealing with a complaint made 
on behalf of the workmen that the 
Sastry Award had not specified the nature 
of the work to be done and the duties 
which were required to be performed by 
the various persons who were entitled to 
receive special allowances, the Desai Tri- 
bunal states in para 5.231 that the Sastry 
Award has been in operation for a long 
time and as a result of decisions given by 
Tribxmals the categories of persons en- 
titled to special allowances can be regard- 
ed as fairly settled. In paragraph 5.288 
the Tribunal states that the special allow- 
ances which have been awarded are 
monthly special allowances intended to 
compensate a workman for the perform- 
ance of certain duties and the discharge 
of certain functions which constitute the 
normd part of the duties performed and 
the functions discharged by such person 
and that they are not intended to be paid 
for casual or occasional performance of 
such duties or the casual or occasional 
discharge of such functions. It is further 
mentioned in paragraph 5.289 that a per- 
son is entitled to special allowance so long 
as he is in charge of such work or the 
performance of such duties which attract 
such allowance and that a person asked 
to work temporarily in a post carrying a 
special allowance would be entitled to 
such a special allowance for such period 
during which he occupies that post. 

42. Mr. Gokhale, learned Counsel for 
the respondent, referred us to the deci- 
sion of this Court in Lloyds Bank v. 
Panna Lai Gupta, 1961-1 Lab LJ 18 
1967 SC 428) and urged that the said 
decision is an authority for the- proposi- 
tion that if a person does work which ap- 
pears to have some element of a^ super- 
visory character, he will be entitled to 
daim the supervisory allowance imder 
paragraph 164(b)(9) of &e Sastry Aw^d. 
In our opinion that decision does not lay 
down any such proposition. In ^ 
decision this Court had to deal with, a 
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daim made by certain clerks working in 
the audit department for payment of the 
supervisory allowance under paragraph 
164 (b) (9) of the Sastry Award. It must 
be stated at the outset that these derki 
do not come under any of the nine cate- 
gories mentioned in the Sastry Award, 
eligible for the special allowance. The 
Tribunal had held that the clerks in the 
audit department supervised the work of 
almost all the persons in the establish- 
ment wdth a view to ensure the correct- 
ness and authentidty of the accounts and 
it further held that having regard to the 
nature of the duties and functions per- 
formed by them they should be treated 
as 'supervisors’ under category (9) of the 
Sastry Award. This Court set aside the 
award of the Industrial Tribunal and in 
so setting aside the award observed that 
before a clerk could claim a special al- 
lowance his work should appear to have 
some element of a supervisory character. 
Even this prima facie test was enough to 
non-suit the three clerks therein. We do 
not understand this decision as laying 
down that when any person, coming 
under one or other of ihe categories men- 
tioned as items 1 to 8 of paragraph 164 
(b) can claim’ the higher rate of allowance 
granted to supervisors coming under cate- 
gory 9, merely by establishing ttiat while 
discharging the work which appertains to 
that particular category, he did some 
items of work which have an element of 
supervisory character. In fact, in the 
earlier part of the judgment it is stated 
that even if the three workmen before 
them do not by name or designation fall 
in category 9, ‘they would nevertheless be 
entitled to claim the special allowance if 
it appears that the duties performed by 
them and the functions discharged by 
them are similar to, or the same as, the 
duties or functions assigned to persons 
f allin g in that category’. These ohserva- 
tions, in our opinion, make it quite clear 
that before a person can claim the super- 
visory special allowance, he must esta- 
blish that he has discharged the dutks 
and functions which are similar to or the 
same as the duties or functions assigned 
to supervisors coming under category 9- 
This decision also makes it clear that m 
deciding the status of an employee claim- 
ing the special allowance, the desimabon 
of the employee is not decisive and wna 
determines the status is, a considerahon 
of the nature of the duties and functions 
assigned to the employee concerned. 

43. A similar claim 

lowance, made by teUers in a bank, was 



1970 Eishi Kesh Sinsh v. State (FB) (M. H. Beg J.) IPrs. 95-99] AH. 81 


of the Act, to presume absence of circum- 
stances entitling the accused to the bene- 
fit of an exception unless and until the 
contrary was actually proved. It was con- 
tended that, at least so far as rules relat- 
ing to burden of proof were concerned, 
the Evidence Act, which was meant to 
provide a complete and comprehensive 
code without invoking the aid of any 
external rules, was esiiaustive. It was, 
therefore, the duty of Coinrts to enforce 
the provisions of the Act, instead of 
making law whic^ should be left to. the 
legislature. 

96. Mr. P. C. Chaturvedi, ■ appearing 
for the accused, contended that the 
accused could be presumed to discharge 
the positive burden of proving an excep- 
tion pleaded if he succeeds in creating a 
reasonable doubt by evidence, from 
whichever side it came, that his plea may 
be true. According to him, the standard 
of proof required by a prudent man, laid 
• down by Section 3 of the Act, would be 
satisfied by a hypothesis. Prudence, ac- 
cording to him, dways bases its judgments 
on reasonable hypothesis and not on cer- 
tainties which are sddom possible in judg- 
ing human affairs. And, Section 3 of the 
Act, learned counsel pointed out, speci- 
fically enacts that the prudent man not 
only could but "ought, under the circums- 
toces of the particular case, to act upon 
the supposition" that a state of facts 
exists, Ifis contention was that the duty 
of the prudent man to act upon a supposi- 
tion. based no doubt on probabilities, 
obliges the prudent man to equate reason- 
able doubt that the accused's case may be 
covered by an exception with "proof" of 
the exception in a criminal case. Such an 
elastic and variable concept of prudence 
^d proof, which differs in its application 
mom case to case, was implicit, according 
TO learned counsel, in Section 3 of the 
Act itsett In criminal cases, involving 
deprivations of life and liberty, much 
depended on oral testimony which may be 
defective or perjured. Therefore, in order 
to avoid the lurking risks of grave in- 
justice, it was necessary, according to 
learned counsel, not to unduly limit the 
ficope of the principle of benefit of doubt. 
Learned counsel went to the extent of 
asking us to countenance even a fiction, if 
need be, so as to meet or to repeal the 
obligatory presumption under Section 105 
and thus to remove what the learned 
counsel tried to depict as a possible im- 
pediment in the way of justice, equity, 
and prudence. The learned counsel invited 
ns to consider the consequences in cases 
■ where evidence was so equibalanced, on a 
disputed question of possession of property 
or on the question whether one or the 
other party was the aggressor in a fight, 
mat the astutest judge could not possibly 
determine which of two rival versions was 
correct. Learned counsel urged that, on 
1970 AIL/6 n G— 11 


the State’s interpretation, both ades will 
have to be convicted in such, cases as 
neither side, could prove its defence case 
positively by a "preponderance of pro- 
babilities", Lastly, the learned counsel 
argued that Section 6 of the In^an Penal 
Code, read with Section 221 (5), Criminal 
Procedure Code, placed the burden upon 
the prosecution of negativing the excep- 
tions pleaded by the accusei This con- 
clusion, _ according to learned counsel, 
necessarily flows from the proposition that 
the absence of an exception was an in- 
gredient of each offence defined by the 
Indian Penal Code. The prosecution’s 
primary and unalterable duty to dispel all 
reasonable doubt in a criminal case must, 
it was contended, extend to removing such 
doubts arising from anything whatsoever 
in the case, which Courts could properly 
and legally consider. 

97. Much xmnecessary confusion, 
which has gathered round the relevant 
provisions of the Act, will vanish if we 
adopt the time honoured mode of constru- 
ing statutes formulated in the form of 
niles as far back as 1584 in Heydon’s case, 
(1584) 3 Co Rep 7a so as to remove am- 
biguities by examining the mischief meant 
to be remedied. These rules were adopted 
by the Supreme Court and cited with ap- 
proval in Bengal Immunity Co. Ltd. v. 
State of Bihar, AIR 1955 SC 661 at p. 674. 
In Craies’ "Statute Law" (5th Ed. p. 91), it 
was observed: "These rules are still in 
full force and effect, with the addition 
that regard must now be had not only to 
the common law, but also- to prior legis- 
lation and to the judicial interpretation 
thereof." Fletcher Moulton, L. J. ob- 
served in Macmillan v. Dent, 1907-1 Ch 
107 at pp. 117 at p. 120: 

"In order properly to interpret any 
statute it is as necessary now as it was 
when Lord Coke reported Heydon’s case, 
to consider how the law stood when the 
statute to be construed was passed, what 
the mischief was for which the old law 
did not provide, and the remedy provided 
by the statute to cure that mischief.” 

98. Lindley, M, R., in Re Ma 3 ffair Pro- 
perty Co„ 1898-2 Ch 28 at p. 35 said; — 

"ji interpreting an Act of Parliament 
you are entitled, and in many cases 
bound, to look to the state of the law at 
the date of the passing of the Act; not 
only the common law but the law as It 
then stood tmder previous' statutes, hi 
order properly to interpret the statute in 
question." 

99. In Shivanarayan Kabra v. State of 
Madras, AIR 1967 SC 986 at p. 989 also 
the Supreme Court referred to these 
rules. It held that, in construing the sec- 
tion of an Act and determining its true 
scope, "it is permissible to have regard to 
all such factors as can le^timately he 
taken into account in ascertaining the in- 
tention of "^e legislature, such as history 
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of the statute, the reason ■which led to its 
being -passed, . the mischief which it in- 
tended to suppress and the remedy pro- 
vided by the Statute for cunng the mis- 
chief.” 

100. The concepts of 'proved’, 'disprov- 
ed’, and 'not proved,’ defined in alluringly 
simple terms in the Act, compress a great 
deal of judicial wisdom with history and 
processes of evolution and development 
behind them which have not yet ended. 
The term 'Burden of proof is not defined 
in the Act and cannot be fully understood 
without an exposition of its place and 
meaning in our procedural law as a whole. 
Nor an adequate understanding of the 
import of these basic concepts, even when 
they are Incorporated in a comprehensive 
code, we have to necessarily examine their 
sources, the context in which they were 
given statutory form, the purposes thev 
were designed to serve, and the functions 
thev actually fulfil Cut off from these 
moorings they may become ugly carica- 
tures of that justice which all law is 
meant to serve. It is ob-vious that 
a mechanical interiDretation -with the help 
of a dictionai^ and rules of- grammar, 
found to be inadequate on several occa- 
sions by our Supreme Court (e.g. Deputy 
Custodian Evacuee Property New Delhi v. 
Official Receiver of the Estate of Daulat 
Ram Surana, AIR 1965 SC 951 at p. 957; 
Kanwar Singh v. Delhi Administration, 
AIR 1965 SC 871 at p. 875; R. L. Arora v. 
State of U. P., AIR 1964 SC 1230 at 
p. 1237; State of U. P. v. C. Tobit, AIR 
1958 SC 414), may not suffice here also. 

101. Our Evidence Act is the first of 
the three comprehensive codifications of 
our adjectival or procedural laws introduc- 
ed -with ■the object of enabling courts to 
correctly ascertain those facts which 
determine rights and liabilities defined by 
the substantive laws. It pro'vides for the 
adduction of e'vidence declared relevant 
and in a logical order conformably 'with 
rules of natural justice and reason so that 
truth may be brought out so far as pos- 
sible and not obscured. Its purpose was 
"to consolidate, define, and amend the law 
of Evidence’’ so that inadequacies and un- 
certainties in this branch of our law may 
be removed. It is no secret that this was 
sought to be accomplished by basing the 
Act on principles and rules evolved by the 
judge-made Anglo Saxon law of evidence 
with ■ slight modifications but -without de- 
parting from its basic norms. Therefore, 
to these principles and rules we have to 
turn to find out the meanings of 
ambiguous expressions. 

102. We find that the term "Burden of 
Proof.”, as used in English law. both at 
the time when Sir James Fitzjames 
Stephen drafted the Act and^ also today, 
carries -within it two meanings. I may 
quote from Phipson on E-vidence flOth ed„ 
at page 43) to indicate the two senses: — • 


"As applied to judicial proceedings the 
phrase 'burden of proof’ has two distinct 
and frequently confused meanings: (1) 
the burden of proof as a matter of law 
and pleading — ^the burden, as it has been 
called, of establishing a case, whether by 
preponderance of e-vidence, or beyond a 
reasonable doubt; and (2) the burden of 
proof in the sense of introducing e'vi- 
dence.” 

Again, we find here (p. 45): 

"It is in the second sense that the term 
is more generally used, and must be ap- 
plied in the following pages; and -while 
the burden of proof in the first sense is 
always stable, the burden of proof in the 
second sense may shift constantly ac- 
cording as one scale of e-vidence or the 
other preponderates.” 

103. Whenever the law places a burden, 
of proof upon a party a presumption 
operates against it. Hence, burdens of 
proof and presumptions have to be con- 
sidered together. It has been said that a 
rebuttable presumption al-ways covers a 
gap in e-vidence. but the gap, and together 
■with it, the presumption -will disappear -as 
soon as there is credible e-vidence to fill 
the gap. The extent of the gap, in the 
eye of law, 'vvill vary -with the nature of 
the presumption. The burden of esta- 
blishing a plea connotes a bigger gap re- 
quiring more acceptable e-vidence to fiOfi 
it than the burden of remo-ving a pre- 
sumption that no circumstances .whatso- 
ever exist to support -fche plea. As h^ 
been often pointed out, when there is 
ample evidence from both sides, the fate 
of the case is no longer determined by 
presumptions or burden of proof but by 
a careful selection of the correct version, 
based no doubt on preponderance of pro- 
babilities which has to be so compulsive 
or overwhelming in the case of a choice 
in favour of a con-viction as to remove all 
reasonable doubt. In other words, the im- 
portance of burdens of proof and pre- 
sumptions vanishes in the face of e'vidence 
given by both sides. -They may, how- 
ever, become decisive again in cases 
where e'vidence is equibalanced. Thtis, 
their fimction is decisive only in cases 
where there is paucity of e'vidence on 
either side or the e-vidence given bv the 
two sides is equibalanced. Neither a 
burden of proof nor a rebuttable presume 
tion can be used for excluding any evi- 
dence. That is not their function at all 
but of other pro-visions of law. 

104. .In Phipson’s Evidence flOth ed, 
p. 838), it is pointed out: "The chief func- 
tion of a rebuttable presumption of law JS 
to determine upon whom the burden or 
proof rests, using that term in the sense 
of adducing e-vidence.” Wigmore. tim 
celebrated American authority of the law 
of E-vidence, dealing -with the 
Effect of a Presumption” (See, 3rd eo.. 
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Yol. IX, p. 289) explains:— , 

“ It must be kept m rmnd that 

the peculiar egect of a presumption ’of 
law’ (that is. the real presumption) is 
merely to invoke a rule of law compelling 
the jury to reach, the conclusion 'in the 
absence of evidence to the contrary’ from 
the opponent If the opponent does offer 
evidence to the contrary (sufficient to 
satisfy the Judge’s ' requirement of some 
evidence^ the presumption disappears as 
a rule of law, and the case is in the jury’s 
hands free from any rule.” Again, he ob- 
served (3rd ed., Vol, IX. p. 230): "It is, 
therefore, a fallacy to attribute (as do 
some judges) an artificial probative force 
to a presumption, increasing for the jury 
the weight of the facts, even when the 
opponent has come forward with some 
evidence to the contrary. For example, 
if death.be the issue, and the fact of ab- 
sence for seven years unheard from be 
conceded, but the opponent offers evidence 
that the absentee, before leaving, pro- 
claimed his intention of staying away for 
ten years, imtil a prosecution for crime 
was barred, this satisfies the opponent’s 
duty of producing evidence, removing the 
rule of law, and when the case goes to 
the jury, they are at liberty to give anv 
probative force they think fit to the fact 
of absence for seven years unheard from. 
It is not weighed down with any artificial 
additional probative effect; they .may esti- 
mate it for just such intrinsic effect as it 
seems to have under all the circumstances. 
This much is a plain conseauence in our 
mode of jury trial; and the fallacy has 
arisen through attemnting to follow the 
ancient continental phraseology, which 
grew up under the quantitative system of 
evidence, fixing artificial rules for the 
judge’s measurement of proof.” 

105. It is true that the rules of evi- 
dence indicated above were evolved in 
the course of development of a mode of 
trial in which the judge gave guidance on 
questions of law and the jury'pronormced 
its verdicts on questions of fact Never- 
theless, when these very guiding prin- 
ciples were sought to be reduced to the 
form of a code, the basic principles could 
not be deemed to be abandoned or denart- 
ed from without clear words to the con- 
trary. In fact, it is not possible to ap- 
preciate the true meaning of a number of 
{provisions of the Act. including Sec. 105, 
jwithout exploring the law contained in 
jthe sources of the cotfification. If. how- 
ever, the above mentioned expositions are 
j kept in view, it becomes quite easy to in- 
terpret Section 105 of the Act which 
covers the burden- of establishing as well 
as the duty of introducing evidence of eX- 
.ceptions set up by the accused. It be- 
jcomes clear that the obligation of the 
jCourt to presume absence of circum- 
Istances supporting a plea is meant to 
I operate only initially. The presumption 
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which the Court • is obliged to make 
vardshes when any circumstances .^sup- 
porting the exception are proved. Oh the 
other hand, the duty or the burden of the 
accused, dealt with in the first part of 
Section 105, to establish the exception 
pleaded may remain even after the initial 
presumption against him is removed as a 
result of evidence of either side. The 
obligation of the Court to presiime initial- 
ly absence of circumstances to support an 
exception cannot be used to eliminate or 
wipe out facts actually proved from either 
side even though they are not sufficient 
to establish an exception. The circum- 
stances actually proved, even though fal- 
ling short of proving the plea of the ac- 
cused by a preponderance of evidence 
will, nevertheless, free the case from the 
initial presumption that no drcxnnstances 
at all exist to support the exception plead- 
ed. The case will then be decided on the 
whole evidence. This is all that Sec. 105, 
read with other provisions of the Act. 
clearly means. 

106. If, for example, an accused 
"proves” infliction of injuries on him by 
the complainant in the course of the oc- 
currence which is the subject-matter of 
the charge, he certainly proves some of 
the circumstances to support a plea of self- 
defence. The obligatory initial presump- 
tion against him is removed. Neverthe- 
less, he may be convicted if the prosecu- 
tion evidence proves that these injuries 
were indubitably caused in the exercise of 
a right of private defence by the com- 
plainant. But, his conviction would not 
be the result of any presumption under 
the last part of Section 105. It would 
follow from the superior proof given by 
the prosecution either direct or circum- 
stantial or both. On the other hand, 
added to injuries on the person of the ac- 
cused, proved to have been caused by the 
complainant during the occurrence, the 
accused may succeed in proving, even from 
such circumstances as an attempt of the 
prosecution to conceal these injuries, that 
there is a doubt about the veracity of the 
prosecution version itself and that his plea 
of self-defence, ffithough not positively 
established, may reasonably be true. In 
such a case, the prosecution could not use 
the presumption contained in the last part 
of Section 105 to secure a conviction. No 
doubt, the prosecution will fail, in such a 
case, because it has failed to prove its own 
case beyond reasonable doubt. But, the 
doubt it has failed to eliminate would 
have been introduced by proved facts 
relied upon by the accused to establish 
the plea of an exception. The facts relied 
upon for proving an exception coxild not 
be automatically equated with facts dis- 
proved or disentitle the accused from 
getting the benefit of an exception simply 
because he • could not fully prove, by a 
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"preponderance of evidence,” the excep- 
tion pleaded. A plea talcen but left in the 
region of "not proved” by the evidence 
on record may be enough, on a criminal 
charge, for a bare acquittal provided the 
doubt introduced by some proved facts 
and circumstances, displacing the initial 
obligatory presumption, is strong enough 
to reasonably shake the moral conviction 
of guilt of the accused on the charge 
levelled against him. This seems to me to 
be the line of reasoning underlying the 
majority view in Parbhoo’s case. It seems 
to be both practical and just. It accords 
with very firmly established principles of 
proof and burden of proof applicable to 
criminal trials in this country as well as 
with the provisions of the Act read as a 
whole. I confess that I fail to see any 
flaw in it. 

107. The contrary view would erect 
the initial presumption under Section 105 
into an artificial barrier against the entry 
of a reasonable doubt into the prosecution 
case even when the accused, though fail- 
ing to fully prove an exception, actually 
creates a reasonable doubt. Not only is 
it htunanly impossible for a judge to keep 
evidence confined in two separate water- 
tight compartments of his mind, but it 
would also be illegal for him to do so. 
Apart from being much too unrealistic a 
view, this would restrict the powers of the 
Court to judge, on all the materials placed 
before it, whether the prosecution has 
proved its case beyond reasonable doubt 
or not. It would equate relevant and 
proved facts with what is either irrelevant 
and inadmissible or disproved. Such a 
view would clearly infringe Section 3, 
and, indirectly, also provisions relating to 
relevancy by reducing even facts duly 
proved as relevant to the same positions 
as those which are irrelevant and exclud- 
ed. Such a course seems warranted 
neither by law nor by any canon of jus- 
tice or expediency,. 

108. In Parbhoo's case, 1941 All LJ 
619 = AIR 1941 All 402 (FB) Bajpai, J., 
held that the fixed or stable burden of 
proof is found in Sections 101 and 102 of 
the Evidence Act, whereas Sections 103 
and 105 of the Act contain the imstable 
burden which shifts in the course of the 
trial "as one scale of evidence prepon- 
derates over the other.” In .other words, 
preponderance of evidence was the test to 
be used in criminal as well as in civil 
cases for judging the veracity of a case, 
the only distinction being that such pre- 
ponderance has to be great or overwhelm- 
ing enough to eliminate reasonable doubt 
to warrant conviction in a criminal trial. 
Again, MuUa, J., who expressed the 
opinion, in Parbhoo’s case, that the prin- 
ciple of reasonable doubt may not be 
formd incorporated "in its entirety” in 
Sections 3 and 101 of the Act, relied on 
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Sir John WoodrofiEe’s work on Evidence to 
hold that the test which the prosecution 
had to satisfy to secure conviction by pro- 
J^g its case beyond reasonable doubt was 
higher than the ordinary criterion of 
"preponderance of probability” contained 
in Section 3. Even this expression of an 
individual opinion by Mulla, J. implied 
that all parties, other than prosecutors. 
Were required to satisfy the test of "pre- 
ponderance of probability” for proving 
their pleas or cases. To hold that the 
special burden of the prosecution to prove 
its case beyond reasonable doubt is higher 
than the burden which lies upon a party 
in a civil proceeding or upon an accusd 
Under Section 105 of the Act does not 
mean that the accused could establish his 
own plea completely by anything less than 
a "preponderance of probabilities.” When- 
ever the .Supreme Court had held that 
the burden of the accused under Sec. 105 
Was discharged on a balancing of pro- 
babilities, it had referred to a full dis- 
charge of the burden; but, that was not 
the type of case imder consideration in 
Parbhoo’s case. 

109. Again, to hold that, even if the 
accused failed to prove the plea fully, it 
Was possible that he may yet succeed in 
shaking the fotmdations of the prosecution 
Case and obtain an acquittal on a reason- 
able doubt is not to lessen the burden of 
What may be called a "clean acquittal.” 
There is a difference between a complete 
exoneration, which is only possible when 
an accused turns the balance of probabi- 
lity in his favour, and a bare benefit of 
doubt, which is not entirely devoid of 
harmful consequences for the accused. 
The Supreme Court had also held that 
Section 105 did not prevent the Court 
from giving the benefit of doubt altogethp 
to an accused pleading an exception, or in 
other words, S. 105 makes possible bom 
kinds- of acquittal — one by proving hisj 
plea fully and another by raising genuine 
doubt in the case. Ismail, J. observed in 
Parbhoo’s , case, that the difficulty _to_ be 
resolved arose only in those limited 
number of cases "where evidence in Ihe 
case "falls short of proof but creates a 
reasonable doubt in the mind of the Court 
whether the accused person is or m not 
entitled to the benefit of the exception. 
He pointed out that the question before 
the FuU Bench was whether in such a case, 
which was before the Court, the 

had no option except to convict. The 
majority of their Lordships rightly held, 
just as the Supreme Court later hel^ 
that the Court could not be expected to 
convict in such a case. It is not permit-* 
sible. in my opinion, to extend the ratio 
decidendi of Parbhoo’s case beyond what 
was decided there. 

110. In Parbhoo’s case, 1941 ^ ^ 
619 = AIR 1941 AU 402 (FB) the learned 
Chief Justice spoke of the accused b 
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"minor burden of bringing his case witl^ 
the ^ception or proviso relied upon by 
him.” Ismail. J. considered that the dea- 
sion on the question of self-defence would 
only be a "decision upon one of the issues 
in the case.” The Advocate General con- 
tended that this approach to the plea of 
the accused was its^ erroneous inasmuch 
as it gave the impression that the accused 
had to prove something less than a pre- 
ponderance of probabilities to establish 
his case. All that seems to have meant, 
in describing the burden of the accused as 
"minor” compared with that of the pro- 
secution, was to contrast it with the 
heavier burden of the prosecution to 
eliminate reasonable doubts which may 
creep in about the veracity of the pro- 
secution version. There seemed to be no 
intention to reduce the burden of the ac- 
cused below what the law reqtiired. On 
the other hand. Bajpai. J. took some pains 
to explain that the nature of the doubt 
"as to the plea of the right of private 
defence, which was before the Court, 'n 
Parbhoo’s case, was that a "doubt had 
been cast in .connection with the entire 
case.” He emnhasised that it had to be 
a reasonable doubt which "reacts on the 
- -whole case.” He made it clear that the 
doubt he had in mind was one which 
"pervades the whole case.” In fact, the 
learned Judge indicated that it would be 
wrong to assume that the doubt before 
the Court did not aftect "the ingredients 
of the oSence with which the accused has 
been.charged” (the words used by him are 
italicized here “ In other words, 

the nature of the doubt contemplated or 
assumed to exist for the purposes of 
answering the question before their Lord- 
ships in that case was one which affected 
the ingredients of the offence. 

111. In fact, Parbhoo’s case, 1941 All LJ 
619 = AIR 1941 All 402 (FB) was not 
concerned with the quantum of credible 
evidence in support of the plea of the 
accused which could "infect”, if I may 
use that word, the whole prosecution case 
and stamp it with doubt, even though it 
falls short of fully establishing the plea 
of private defence. The question framed 
in Prabhoo’s case proceeded on the as- 
sumption that the evidence given by the 
accused was credible with regard to some 
of the circumstances proved in support of 
the plea of private defence and tlmew a 
reasonable doubt on an ingredient of an 
oSence even if it did not establish the 
plea of private defence by a prepon- 
derance of probabihties. The answers 
given in Parbhoo’s case, 1941 All LJ 619 
= AIR 1941 All 402 were based upon that 
assumption It may be mentioned here 
that in each of the two Rangoon cases, 
which the majority purported "to follow 
in Parbhoo’s case, 1941 All LJ 619 = AIR 
1941 All 402 the plea of accused was quite 
substantially supported on facts. In Em- 
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peror v. U Damapala, AIR 1937 Rang 
83 (FB) the first question framed, which 
is relevant here, indicated that the ex- 
ception was so well supported that the 
Court could be in doubt whether the ex- 
ception itself was proved or not. In Nga 
Thein v. The King,. AIR 1941 Rang 175 
the facts fotmd against the victim and in 
favour of the accused were quite sub- 
stantiaL It is in cases of this sort that 
genuine doubts arise. 

112. There is a difierence between a 
flimsy or fantastic plea which is to be re- 
jected altogether and a reasonable but 
incompletely proved plea which casts a 
genuine doubt on the prosecution version 
so that it indirectly succeeds. Parbhoo’s 
case, 1941 All LJ 619 = AIR 1941 All 402 
(FB) was not meant to afiord any guidance 
on what reasonable doubt itself means. 
The doubt which the law contemplates is 
certainly not that of a weak or imduly 
vacillating, capricious, indolent, drowsy, 
or confused mind. It must be the doubt 
of the prudent man who is assumed to 
possess the capacity to "separate the chaS 
from the grain”. It is the doubt of a 
reasonable, astute, and alert mind arrived 
at after due application of mind to every 
relevant circumstances of the case ap- 
pearing from the evidence. 

113. I. may mention here that in two 
reported cases I have tried to point out 
that Courts naust reach, whenever pos- 
sible, definite conclusions by a careful 
analysis of the evidence and not take, 
shelter behind a supposed uncertainty 
created by the facts appraised from a 
preconceived angle. Those cases are; 
Bharosa v. State, AIR 1965 AH 417 
which was a case resulting in two deaths, 
one on each side, from a fight over a ^s- 
nuted possession of a field, which ended 
in a conviction; and, Mangat v. State, AIR 
1967 All 204, where there were injuries 
on both sides, but the case ended in a 
conviction on the finding that the aggres- 
sion came from the side of the accused. 
I doubt whether what was laid down 
quite correctly but in rather general terms 
by the majority in Parbhoo’s case, 1941 
AU LJ 619 = AIR 1941 AU 402 (FB) has 
been really widely misxmderstood. If any 
case of a real misunderstanding of the law 
by a trial Court occurs, it can be brought 
to the notice of this Court by appropriate 
proceedings taken by the State or by the 
complainant. 

114. Perhaps the most important 
aspect. of Parbhoo’s case, 1941 All LJ 619 
= AIR 1941 AH 402 (FB) which learned 
counsel for both sides seem to have as- 
sumed that we wiH see for ourselves, was 
stated by Iqbal Ahmad, C. J., at the outset 
when it was indicated that the real ques- 
tion before the Court in that case was 
whether "the evidence produced by the 
accused persons, even though falling short 
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of proving affirmatively the .existence of 
the circumstances bringing the" case within 
the ‘ ^ception pleaded by him, can be 
utilized, as part of the entire evidence in 
the case for' the purpose of showing that 
a reasonable doubt exists as to his guilt.” 
The learned Chief Justice thus stated 
the prosecution’s submission on this 
question. The argument is that, xmless 
the accused succeeds in proving that his 
case comes within the exception or proviso 
pleaded by him, the evidence led by him 
must be totally discarded and the , Court 
must proceed on the de&iite supposition 
that "there was an entire absence of the 
'exception’ or 'proviso’ relied upon by the 
accused.” It seems to me that on this 
question, involving'' a correct interpreta- 
tion of the obligatory presumption at the 
end of Section 105, there is no escape from 
the answer given by the maiority in 
Parbhoo's case unless the accused is to be 
denied 'the benefit of doubt altogether 
when he pleads an exception. Any answer 
other than the one given by the maiority 
in Parbhoo's case ■will involve a clear (Sic) 
with propositions enunciated by the 
Supreme Court in Nanavati’s case, AIE 
1962 SC 605 and Dahyabhai's case, AIR 
1964 SC 1563 and Bhikaii’s case. AIR 1966 
SC 1 discussed by me below, which neces- 
sarily mean that the whole evidence must 
determine the result, 

115, Iqbal Ahmad, C. J.. in Parbhoo’s 
case. 1941 AU LJ 619 = AIR 1941 All 402 
(FB) also referred to the argument of Sir 
Wazir Hasan that Section 6 of the I. P. C, 
provided a part of the definition of every 
offence. This section reads as follows: 

"Throughout this Code every definition 
of an offence, every penal provision, every 
illustration of every such definition or 
penal pro-visions, shall be understood sub- 
ject to the exceptions contained in the 
chapter entitled "General Exceptions; 
though exceptions are not repeated in 
such definition, penal provision, or illus^ 
tration.” 

The learned Chief Justice held that, 
although this conception was correct, yet. 
Section 105 of the Act would become inef- 
fective if the further argiment, built on 
it, was accepted that Section 6. L P. C., 
imposed automatically h burden of dis- 
proving the existence of exceptions upon 
the prosecution. Thus, the prosecution 
was not required to lead evidence to prove 
that an accused person was sane. Even 
in the absence of any provision, such as 
Section 105 of the Act, this would be the 
position. The ordinaiy presumption would 
be that every individual concerned in a 
case is sane, unless and until the con- 
trary is proved, or, at least, until the vali- 
dity of the presumption is shaken.^ Simi- 
larly, every person inflicting an injury on 
another would be presumed to have done 
• so with intent to cause it without any 
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lawful excuse xmless a jxistification, such 
as the exercise of a right of private 
defence, was either fxilly proved or its 
existence could be qxiite reasonably con- 
ceived .on facts proved. Section 103 of 
the Evidence Act was there to place the 
burden of proxdng special facts to sustain 
the plea of an exception upon ffie accused. 
There seemed, therefore, no particular 
reason for Section 105 in the Act nn1p<^<! 
the reasoning which appealed to the 
learned Chief Justice, 'that it effectively 
meets an argument based on Section 6, 
I. P. C., was present in the minds of the 
framers of Section 105 also. 

116. Section 105 of the Act specifical- 
ly refers to the proxdsions of the Indian 
Penal Code which were before the drafts- 
man. It must be presumed that the Legis- 
latxure was fxiUy aware of Section 6, 
I. P. C. Therefore, Section 105 of the Act 
Seemed necessary in order to meet a pos- 
sible construction which was not intend- 
ed. In other words. Section 105 serves 
the purpose sometimes served by a pro- 
viso (See: Maxwell’s "interpretation of 
Statutes” 11th Edn., page 156). Of coxirse. 
it could be looked upon as analogous to 
a proviso only if we xnew S. 6, I. P. C. 
^d Section 105 of the Act together. It 
is certainly difficult to see the purpose of 
Section 105 of the Act xmless it is viewed 
in the context of S. 6, I. P. C. 

117. The argument that some negative 
burden may rest upon the prosecution 
seems to have been accepted by the Ad- 
vocate General by implication when he 
conceded that the prosecution's bxuden 
extends to eliminating doubts which may 
arise from the evidence on the record. 
Section 105 of the Act could have been 
enacted to repel the more ambitious con- 
tention, which was actually advanced in 
Parbhoo’s case by Sir Wazir Hasan and 
before us by Mr. P. C. Chaturvedi, that 
the prosecution mxist actually disprove, as 
a part of even its initial duty, all possible 
exceptions which may be set up by the 
accused becaxise Section 6 of the L P* C, 
annexes absence of exceptions to every 
definition of an offence. At- least, ife 
utility and effect do not seem to extend 
fxuther than repelling such contention 
because all else it enacts seems already 
Covered by Section 103. of the Act. And, 
as we know, there is a presumption 
against redxmdancy. 

118. 'The Advocate General, repeat^ 

the argument accepted by the minority m 
Parbhoo's case, 1941 All LJ 619 = . 

1941 All 402) (FB) that English law of Ew- 
dence and English authorities could not be 
xised for interpreting the provisions of on^ 
Exddence Act. Learned counsel tried to 
invoke the aid of Section 2 of the Act. He 
contended that its repeal in_ 1938 did not 
alter the position. Here again, I tiiink we 
must apply the Mischief Rule m ord^ 
to appreciate the effect of 'the repealed 
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Section 2 of the Act. It appears to me 
that the repealed section was directed 
onlv against rules of evidence which pre- 
vailed in this country independently of 
statutory authority. It did not prevent 
an examination of the sources upon whiA 
tiie codification contained in' the Act is 
based when there is ,a doubt about the 
meaning of any particular provision. It 
certainly did not bar the adoption of cor- 
rect canons of construction in interpreting 
the provisions of the Act. 

119. The extent to which English 
authorities could be used in interpreting 
provisions of those enactments which are 
largely based on English law has been 
indicated on a number of occasions by 
Courts in this country. In State of Pim- 
jab V. S. S. Singh, AIR 1961 SC 493. their 
Lordships of the Supreme Comrt who took 
the maiority as well as the minority 
views did refer quite extensively to the 
English sources and authorities in order 
to determine the correct meaning and 
. scope of some of the provisions of the Evi- 
dence Act. It is true that tiie majority, 
after referring to an argument of a 
learned counsel, based upon the supposed 
intention of Sir James Fitziames Stephen 
in drafting provisions of Sections 123 and 
162 of the Act, observed that the learned 
counsel "fairly conceded that recourse to 
extrinsic aid in interpreting the statutory 
provisions would be lustified within well 
recognised limits; and that primarily the 
effect of statutory provisions must be 
judged on a fair and reasonable construc- 
tion of the words used by the statute it- 
self.” The majority did not, however, ex- 
pressly dissent from a somewhat diSerent 
proposition stated by Subba Rao, J., when 
his Lordship said: "The dictionary mean- 
ings do not help to decide the content of 
the said words. The content of the said 
words, therefore, can be gathered only 
from the history of the provisions. It has 
been acknowledged generally, with some 
exceptions, that the Indian Evidence Act 
was intended to and did in fact consoli- 
date the English law of Evidence. It has 
been often stated with jrustification that 
Sir James Stephen has attempted to 
crystallise the principles contained in 
Taylor’s work into substantive proposi- 
tions. In case of doubt or ambiguity over 
the interpretation of any of the sections 
of the Evidence Act we can with profit 
look to the relevant English Common Law 
for ascertaining their true meaning”. It 
is true that, where provisions of the Act 
are clear and unambiguous, no recourse 
to extrinsic matter, even if it consists of 
the sources of the codification, would be 
permissible. But, the position before us 
is. as already indicated, that it is not pos- 
sible to fuUy bring out the meaning of 
Section 105 of the Act itself without re- 
ference to the principles found in the 
. sources of the Act contained in English 
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Law. At least, the aspect of Section 105 
which was raised and considered in 
Parbhoo’s case made it necessary to >go to 
those sources. - . ' ' 

120. The majority of the judges decid- 
ing Parbhoo’s case did attach considera- 
ble importance to what was held by the 
House of Lords in Woolmington’s case, 
1935 AC 462 (Supra). But, they also ex- 
amined the meanings of the words used 
in the relevant provisions of the Act to 
determine the scope of the burden of proof 
resting upon the accused under Sec. 105 
of the Act. The mere fact that they 
sought support from the basic principles 
laid dovm in Woolmington’s case, 1935 
AC 462 could not make their interpreta- 
tion incorrect. It only added weight to 
the view taken by their Lordships, 
perhaps, it would have been better to 
refer to Woolmington’s case after inter- 
preting the language used in the relevant 
provisions of the Act. This, however, does 
not affect the correctness of the view 
taken by the majority. Even Collister, J., 
expressing the minority view, in Par- 
bhoo’s case, 1941 AU LJ 619 = AIR 1941 
All 402 (FB) turned to the statement of 
the law in Foster’s "Crown Laws”, for 
discovering a possible source or basis for 
Section 105 of our Act. Allsop, J., seems 
to have held . the view that Section 2 of 
the Evidence Act (no one seems to have 
pointed out tiiat it was repealed then) pror 
hibited even use of English authorities. 
Braimd, J., took the view: "The law of 
England is one thing and the law of India 
another”. If one may say so, with very 
great respect, the erroneous assumption 
which seemed to underlie the minority 
view in Parbhoo’s case was that the law 
in India must be different from that in 
England on questions of burdens of proof 
of the prosecution and the accused and 
that, the twain did not meet here. This 
assumption seems to have stirred the judi- 
cial instinct of that great Judge of this 
Court on tiie Criminal side, Tej Narain 
Mull a, J., so much that he declared it to 
be "fimdamentally wrong”. 

121. The Enghsh law on burdens of 

establishing cases in criminal trials is thus 
stated in Phipson’s Evidence (10th Edn„ 
paragraph 101, page 49); "Generally in 
criminal cases (unless otherwise directed 
by statute) the presumption of innocence 
casts on the prosecutor the burden of pro- 
ving every ingredient of an offence, even 
though negative averments be involved 
therein. Thus, in cases of murder the 
burden of proving death as a result of the 
voluntary act of the accused and malice 
on his part is on the prosecution 

And the prosecution is bound 

to negative any exception favourable to 
the defendant which is engrafted in the 
statutory description of the offence though 
not one contained in a separate dauae’* 
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CVide: Roberts v. Humphreys, (1873) 8 QB 
483; R. V. James, (1902) 1 KB 540; R. v. 
Audley, (1907) 1 KB 383. 

122. If this was the state of law In 
. England, round about 1872, as it appears 

from (1873) 8 QB 483 (supra), decided in 
1873, it will be evident why Section 105 
of our Evidence Act, passed in 1872, be- 
came necessary. Although, the exceptions 
contained in the Indian Penal Code, to- 
which Section 105 of the Act refers, are 
contained in separate sections, yet, the 
result of Section 6 of the Indian Penal 
Code could well be said to be that the ex- 
ceptions were engrafted in every defini- 
tion of an offence as though they formed 
parts of each section defining an offence. 
The language of Section 6, Indian Penal 
Code is qmte explicit. Therefore, Sec- 
tion 105 of the Act became necessary so 
as to make it clear , that, notwithstanding 
such a statutory provision, the ordinary 
rule of English law of Evidence, that an 
exception foimd in a separate clause or 
section has to be established by the parly 
claiming its benefit, will apply in tl^ 
country also. In other words, as I see it. 
Section 105 of the Act was introduced not 
in order to depart from but to make our 
law conform to the norms of English law 
of evidence on the subject. 

123. The basic or primary burden of 
the prosecution is stated and explained 
again in Phipson’s Evidence (10th Ed. 
paragraph 101, page 49) as follows: 

"The prosecution must prove the gtfilt 
of the accused and he is under no obliga- 
tion to prove his innocence. It is sufficient 
for him to raise a reasonable douht as to 
his guilt. Thus, where an act is criminal 
or the offence is more serious, if it is done 
•with a particular intent, the burden of 
proving that intent, in 'the absence of 
statutory pro-vision, rests throughout on 
the prosecution. If the e-vidence proves 
that the accused did an act the natural 
consequence of which is a certain result, 
the jury is entitled to find that the act 
was done with the intention of bringing 
about that result. If on a re'view of all 
the e-vidence, they are left in doubt, then 
the prosecution have not discharged that 
burden. _ But generally facts in confession 
and avoidance are upon him, . e.g.i insanity 
or diminished responsibility, and the pro- 
secution ought not to assume that 
burden”. 

124. This statement of the ^law in 
England seems to me to be applicable 
with equal force in this country 'with 
this difference that instead' of the 
jmry Courts generally decide questions of 
fact also here, and the plea of insanity and 
other exceptions seem to stand on the 
same footing when the ingredients of an 

. offence overlap and conflict with those of 
exceptions. 
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125. The bmdens of the prosecution 
and of the accused were thus contrasted 
in Phipson’s E-vidence (10th Ed., para- 
graph 102 at page 50): 

""When the burden of the issue is on 
the prosecution, the case must, as we have 
seen, be proved beyond a reasonable 
doubt; though a- prima facie case made 
by the prosecution find not rebutted by 
the accused may often amomt to this, 
and , suffice for conviction, "^en, how- 
ever, the burden of an issue is upon the 
accused, he is not in gener^, called on to 
prove it beyond a reasonable doubt or in 
defaiflt to^ incur a verdict of it is 

sufficient if he succeeds in proving a pre- 
ponderance pf probability, for tiien ffie 
burden is shifted to the prosecution, which 
has still to discharge its original onus 
that never shifts, i.e., that of establishing 
on the whole case, guilt beyond a reason- 
able doubt”. 

The cases' relied upon for this statement 
of English law were: (1942) AC 1; (1935) 
AC 462; R. v. Stoodart,- (1909) 25 TLR 
612; R. V. Schama, (1914) 84 LJKB 396; 
(1943) KB 607; R. v. Cohen. (1951) 1 KB 
506; R. V. Dunbar, (1958) 1 QB i. 

126. The cases cited above in Phip- 
son’s Evidence to support the statement 
of the English law on the subject, include 
•those which deal principally -with the dis- 
charge of his full burden by an accused 
(e.g. 1943-1 KB 607 and 1958-1 QB 1) esta- 
blishing a "preponderance of probability” 
in his favour as well as those (e.g. 1935 
AC 462) which revolve roimd the prosecu- 
tion’s failure to discharge its burden of 
pro-ving beyond reasonable doubt. To 
avoid confusion, it is necessary to bring 
out the difference clearly not only be- 
tween the prosecution’s higher onus of 
proving its case beyond reasonable doubt 
and the lower burden of the accused to 
prove an exception by a "preponderance 
of probability” only, but also between 
a complete proof and a reasonable doubt 
as ‘different conclusions. Again, the pro- 
cess of balancing -probabilities prudently, 
which is common to aR cases, and the_ re- 
sults of that process, which may differ 
froih case to case, must also be clearly 
differentiated. 

127. "While the process of balancing 
probabilities is common for all cases, the 
bxurdens of the parties to establish their 
respective cases in a criming trial are 
really only two in kind; the higher one of 
the prosecution to establish its case be- 
yond reasonable doubt and the lower one 
of -the accused to prove his plea by a 
preponderance of probabffity. As, how- 
ever, the conclusions which can emerge 
from the process of assessing e-vidence m- 
clude a state of reasonable doubt abc^ 
the existence of an exception^ pleaded by 
the accused, which necessarily in-wIves 

-the failure of -the prosecution -to discharge 
its burden of eliininating reasonable 
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doubt when an ingredient of an ofience 
Decomes involved, the result, viewed 
from the point of view of the practical or 
actual, as distinguished from the legally 
imposed, burden of 1he accused, 
sometimes put as it is m Phipson^s 
Evidence where it is stated that it is 
"enough” for the accused to raise a rea- 
sonable doubt as to his ginlt. This mode 
of describing the result of the prosecution’s 
hijj hpr burden to eliminate reasonable 
doubt about the guilt of the accused has 
led to an attempt to reduce the legally 
imposed burden of proving an exception 
to the lower level of a burden of creating 
reasonable doubt only and to equate rea- 
sonable doubt with complete proof of an 
exception- On the other hand, the duty 
imnosed by law upon the accused to prove 
the exception pleaded by him, by a "pre- 
ponderance of probability”, is sought to 
be used to reduce so much the prosecu- 
tion’s tmdeniable burden to eliminate rea- 
sonable doubt as to eliminate the accus- 
ed’s right to the benefit of doubt itself. 
In my opimon, neither should "prepon- 
derance of probability” be confounded with 
and reduced to the level of a reasonable 
doubt only, nor can the principle of rea- 
sonable doubt be eliminated altogether in 
a criminal trial Each of the two kinds 
of conclusion— -proof of an exception by a 
preponderance of probability and reason- 
able doubt about guilt — ^reflects a different 
situation- As soon as a Coxart finds one 
of these two types of conclusion to be the 
correct one to reach in a case the other 
is necessarily excluded. 

* 128. The legal position of -a state of 
reasonable doubt may be viewed and 
stated from two opposite angles. One 
may recognise, in a realistic fashion, 
that, although the law prescribes only 
the higher burden of the prosecution to 
prove its case beyond reasonable doubt 
md. the accused’s lower burden of prov- 
ing his plea by a preponderance of pro- 
bability only, yet, there is, in practice, 
a still lower burden of creating reason- 
able doubt about the accused’s guilt 
and that an accused can obtain an ac- 
quittal by statisfying this lower burden 
too in practice. The objection to stating 
the law in this fashion is that it lool^ 
like introducing a new type of burden 
of proof, although, it may be said, in 
defence of such a statement of the law, 
that it only recognises what is true. 
Altemativd.y, one may say that the right 
of the accused to obtain the benefit of a 
reasonable doubt is the necessary out- 
come and counterpart of the prosecu- 
tion’s \mdeniable duty to establish its 
case beyond reasonable doubt and that 
this right is available to the accused even 
if he fails to discharge his own duty to 
prove ftiUy the exception pleaded. This 
technically more correct way of stating 
the law was indicated by Woolmington’s 
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case and adopted by the majority in 
Parbhoo’s case, and, after that, by the 
Supreme Court. It seems to me feat so, 
long as fee accused’s legal duty to prove 
Ms plea fully as well as Ms equally 
clear legal right to obtain fee benefit of 
reasonable doubt, upon a consideration 
of fee whole evidence, on an ingredient 
of an offence, are recognised, a mere dif- 
ference of mode in describing fee posi- 
tion, from two different angles, is an im- 
material matter of form ' only. Even if 
the latter form appears somewhat artifi- 
cial, it must be preferred after its adop- 
tion by fee Supreme .Court. 

129. The phrase "preponderance of 
probability” used in PMpson’s Evidence to 
describe the lower burden of fee accused 
for proving his plea and to contrast it 
wife fee higher onus of fee prosecution 
to prove its case beyond reasonable 
doubt, has been employed for tMs very 
purpose by their LordsMps of the Supreme 
Coiirt, as indicated below. A passage was 
also cited by MuUa, J„ in Parbhoo’s case, 
from Woodroffe and Amir Ah’s Law of 
Evidence, where fee term 'proved’, as 
used in Section 3 of fee Act, was explained . 
as implying "a mere preponderance of 
probability”, when apphed to civil cases. 
My learned brother Gupta has informed 
me feat, in fee separate judgment of my 
learned brethren Broome, Gupta, and 
Parekh, JJ., fee use of this expression 
was deliberately avoided as it is liable to 
be misimderstood. While I respectfully 
agree feat such an expression can be mis- 
understood, I prefer to explain it, as I 
imderstand it, rather than avoid using it. 
I find that tins expression is too well 
established and recognised, after fee re- 
peated use by their lordsMps of fee 
Supreme Court, for Courts in this coimtry 
to be able to eschew it now. As Oak, C. J., 
has pointed out, fee expression contains, 
according to fee Advocate General the 
only test of proof when an accused pleads 
an exception. The use of this expression 
by, fee Supreme Court, in circumstances 
inciicated below, could be said to be the 
main reason for this reference to a Full 
Bench. This expression has also given 
rise to some differences of opinion between 
learned judges of this Court. Therefore, 
it seems to me to be very necessary to ex- 
plain its meaning. 

130. "Preponderance”, literally inter- 
preted, means nothing more than an 
outweighing in fee process of balancing 
however slight may he fee tilt of the ba- 
lance or fee preponderance. I do not find 
sufficient grounds for holding that fee' 
word has been used in any_ other sense 
whenever it has been used either by our 
Supreme Court or by English Courts or 
by commentators such as PMpson or Sir 
John Woodroffe. It covers every tilt or 
preponderance of the balance of probabi- 
lity whether dight or overwhelming. In. 
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fact, the di^dding line between^ a case of 
mere "preponderance of probability’’ by a 
sbRht tilt only of the balance of proba- 
bility and a case of reasonable doubt is 
very thin indeed although it is there. _A 
case of reasonable doubt must necessarily 
be one in which, on a balancing of pro- 
babilities, two views are possible, _ Wiat 
may appear to one reasonable individual 
to be a case not fully proved may appear 
to another to be so proved on a balanc- 
ing of probabilities. Such a case and only 
such a case would in my opinion, be one 
of reasonable doubt. A mere prepon- 
derance of probability in favoim of the 
exception pleaded by an accused woiild, 
however, constitute a "complete” proof of 
the exception for the accused but a state 
of reasonable doubt would not. "Com- 
plete” proof for the prosecution cannot 
fall short of elimination of reasonable 
doubt about the ingredients of an offence. 
If one is clear about the meanings of the 
terms used no misapprehensions need 
arise. 

131. It was contended by the Advocate 
General that the English Law had been 
misunderstood by the maiority in Par- 
bhojo’s case inasmuch as Loi^ Sankey laid 
down in Woohnington’s case (supra) that 
the principle of benefit of doubt was sub- 
jected to statutory exceptions. It is true 
that in Woolmington’s case, the House of 
Lords was not interpreting any statutory 
exception to the principle, described as "a 
golden thread” always to be seen 
"throughout the web of English criminal 
law”, that "it is the duty of the prosecu- 
tion to prove the prisoner’s guilt”. But, 
their Lordships were dealing with a gene- 
ral statement of the. law, foimd in Sir 
Michael Foster’s "Crovra Law”, which had 
been repeated in different forms in 
Stephen’s “Digest of Criminal Law”, in 
Archbold’s "Criminal Pleading, Evidence, 
and Practice”, in Russel on "Crimes”, and 
in Halsbury’s "Laws of England”. This 
statement of the law resembled what is to 
be foimd in Section 105 of our Evidence 
Act so much that Collister, J., in Parbhqo’s' 
case, almost took the view that Sec. 105 
of the Act was meant to reproduce it. 
With great respect, I find some conflict be- 
tween this view expressed by Collister, 
J., and a passage in an earlier part of his 
judgment where the learned Judge said 
that he could find no rule of English law 
"which exactly corresponds with the pro-r 
visions of Section 105 and certain other 
sections”. The correspondence may not be 
exact, but it was close enough to make 
Woolmington’s case, 1935 AC 462 relevant. 
Moreover, a glance at (1873) 8 QB 483 
will indicate that, when offences were 
created by statute, the burden of proving 
exceptions was placed on the accused even 
in England under statutory provisions 
meant for clarifying the position. In 
Woolmington’s case, however, the effect of 
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Common Law rules of ordinary presump- 
tions against the accused, arising from 
proof of commission of conscious acts, on 
the principle of Benefit of Doubt was ex- 
plained. This 'was done in the context of 
the requirement to prove mens rea, still 
• conventionally spoken of as "malice afore- 
thought”, as an ingredient of the offence 
of murder in England and of a charge to ' 
the jury which could be vitiated by a 
misplaced emphasis. Nevertheless, the 
principles stated and explained there were 
general and basia 

132, Section 105 of the Act is really a 
part of a general statement of principles 
derived from English Common Law rules 
such as those considered in Woolmington’s 
case. It does not contain a statutory ex- 
ception to any general principle. It lays 
down general rules for cases in which ac- 
cused plead exceptions. It merely codi- 
fies, in careful and concise language, cer- 
tain general rules of presumptions and 
burden of proof for such cases, just as 
Sir Michael Foster attempted to state them 
in a somewhat different language. The 
view taken by Lord Sankey about such 
statements of the rules found in English 
law was: “Rather do I think they simply 
refer to stages in the trial of a case”. In 
other words, they are more akin to rules 
of pleading than to rules determining 
quantum of proof. Lord Sankey pointed 
out that rules of Evidence found in earlier 
cases and statements of law are confused. 
He observed: "It was ohly later that 
Courts began to discuss such things as pre- 
sumption and onus”. He also said: "The 
word onus is used indifferently throughout 
the books, sometimes meaning the next 
move or next step in the process of pro- 
ving and sometimes the conclusion.” 
When Lord Sankey referred to a “statu- 
tory exception”, he did not mean such 
general propositions or principles only, 
lying partly in the. region of rules of 
pleading and partly of rules of evidence, 
which were enacted in Section 105 of the 

^Act. What was meant by Lord Sai&e^, 
"".when he spoke of a "statutory exception’ , 
was a real exception to the general prin- 
ciple of a full burden of proof upon the 
prosecution. Such an exception, which 
constitutes a departure from the 
principle, was considered in (1943) 1 KB 
607 where a statutorv presumption of cor- 
rupt motive arose, "unless the contrary JS 
proved”, from a receipt by the accused of 
a gift or other consideration from a con- 
tractor. . This presumption^ relieved the 
prosecution of a part of its duty. Bu^ 
Section 105 of the Act has no such obiect 
or effect. 

133. If there could be any doubt wh^ 
ther Section 105 conflicts with or subjects 
the general principle contained in Sec- 
tion 101 of the Act to an exception, so ^ 
to fliminisb the prosecution’s burden oi 
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Drool the very definite pronouncement of 
our Supreme Court in AIR 1962 SC 605 
has cleared it completely. It was held 
there: "The alleged conflict between the 
general burden which lies. on the prosecu- 
tion and the special bmrden imposed on the 
accused under Section 105 of the Eviden<^ 
Act is more imaginary than real Indeed, 
there is no conflict at all” Woolmin^on s 
case was used here to show identity of 
principles applied, between our law and 
Engh’s h law,, in cases in which exceptions 
are pleaded. Hence, the Supreme Court 
declared that the law in India was the 
same as that in England on the general 
principles found in Woolmington’s case. 


134. Cases dealmg with a real_ statu- 
tory exception which does modify the 
operation of the prindple that the pro- 
secution must prove all the ingrediente 
of the offence with which the accused is 
charged do not help us in interpreting 
S. 105 of the Act. For example, in MR 
1960 SC 7 the character of a presumption 
of guilt •under Sec. 5 of the Prevention 
of Corruption Act (1947) from proof of 
certain facts, “unless -the contrary is 
proved", was considered. It was held 'there 
that the exception laid down by statute 
was "a complete departure from the esta- 
blished’ principle of criminal iurisprudence 
that the burden always lies upon the pro- 
secution to prove all the ingredients of 
the offence charged and that the burden 
never shifts on to the accused to disprove' 
his gtdlt.” AIR 1966 SC 1762 is also a 
case of a presumption under Section 4 of 
Prevention of Corruption Act where the 
accused was obliged, after proof by the 
prosecution of facts sufficient to raise the 
presumption, to disprove his guilt by 
leading e-vidence which could, by a pre- 
•ponderance of probabilities, establish the 
defence case. These are cases of presump- 
tions of guilt or of true statutory excep- 
tions to the principle of a full burden of 
proof upon the prosecution. 


135. In AIR 1966 SC 1 it 'was held 
that, even in a case where insanity is 
pleaded, the accused would be entitled to 
an acquittal if a doubt is created by any 
evidence in the case on the question whe- 
ther the accused had 'the required mens 
rea when he conunitted the offence. Such 
a doubt was held -to capable of sliaMng •the 
prosecution case on an ingredient of the 
offence with which the accused is charg- 
ed. It was also pointed out 'that "this was 
very different from saying that the pro- 
secution must also establish the sanity of 
the accused” despite Section 105 of the 
Act. The last mentioned observation coidd 
be reconciled with the principle stated 
ffist only by adopting the maiority view 
in Parbhoo's case which was that the pro- 
secution was .not called upon to discharge 
initially any burden of diminating the ex- 
ception, although, in order to satisfy its 
unshifting stable b'urden, it had to remove 
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doubts introduced, in the course of trial, 
about the ingredients of the offence. The 
whole e-vidence was examined, including 
the accused’s previous acts and conduct, 
to overcome possible doubts. Therefore, 
this case does not conflict -with the majo- 
rity -view in Parbhoo’s case. 

136. In AIR 1966 SC 97 the Supreme 
Court, after citing Woolmington’s case 
held: "The principle of common law is 
part of the criminal law of the country. 
That is not to say that if an exception is 
pleaded by an accused person, he is not 
required to justify his plea; but the degree 
and character of proof which the accused 
is expected to support his plea, cannot be 
equated -with the degree and diaracter of 
proof expected from -the prosecution which 
is required to prove its case,” Here, the 
Supreme Court was really contrasting the 
lower degree of proof required from the 
accused for fuUy establishing the excep- 
tion pleaded, by a "preponderance of pro- 
babilities”- just like the burden of a pai^ 
in ci-vil litigation, -with the hea-vier specif 
burden resting upon the prosecution in a 
criminal case to prove its case “beyond 
reasonable doubt”. This was a case in 
which the accused, ha'ving completely 
justified his plea of protection, under the 
ninth exception contained in Section 499, 
in a prosecution for defamation, was ac- 
quitted. As I have ffiready explained, the 
majority view in Parbhoo’s case, where 
quite' a different problem was before this 
Court, also ' was that the accused could 
fully establish the exception pleaded by a 
"preponderance of probability.” -The 
Supreme Court, in holding here that "as 
soon as the preponderance of probabilily 
is proved, the burden shifts to the pro- 
secution which has still to discharge its 
original onus”, evidently took the -view, . 
also expressed by the majori-ty in Par- 
bhoo’s case, 1941 All LJ 619 = AIR 1941 
All 402 (FB) that Section 105 deals 'with 
the shifting burden and Section 1.01 -with 
the stable burden. This was not a case 
of an equipoised balance of probabilities. 
Nor was it a case, where -tiie prosecution 
version, although not improbable, was yet 
faced -with a genuine or serious doubt. In 
this case, the Supreme Court did not 
really have the problem before it which, 
was before this Comrt in Parbhoo’s case, 
1941 All LJ 619 = AIR 1941 All 402 (FB). 
L therefore, find no conflict whatsoever 
between what was held here by the 
Supreme Court and the majority view in 
Parbhoo’s case, 1941 All LJ 619 = AIR 
1941 All 402 (FB). On the other hand, in 
my estimation, the views expressed by 
■the Supreme Court in this case give con- 
siderable support, either directly or In- 
directly, to the majority -view in Par- 
bhoo’s case, 1941 All LJ 619 = AIR 1941 
All 402 (FB). 

137. AIR 1968 SC 702 was another 
case in which the Supreme Court held 
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that a party which had pleaded an excep- 
tion (this was a case of private defence) 
must succeed due to a demonstration of 
"preponderance of probabilities” in favour 
of its version that right to possession of 
property was being vindicated legitimately 
by it. I find no statement of the law in 
this case also by their Lordships of the 
Supreme Court which either expressly or 
impliedly overrules or conflicts with the 
majority view of this Court in, Parbhoo’s 
case. 

138. In AIE 1964 SC 1563 where the 
plea of insanity of an accused was reject- 
ed their Lordships of the Supreme Court 
practically held what was held by the 
majority in Parbhoo’s case. Several of 
the very propositions laid down by the 
majority in Parbhoo’s case, 1941 All LJ 
619 = AIR 1941 All 402 were ex- 
pressed here by the Supreme Court in a 
somewhat different language. It was 
very explicitly held here that even if the 
accused does not succeed in dischargmg 
the burden of proving the exception 
pleaded, he will be entitled to an acquittal 
if he is able, with the help of all the 
material on the record, from whichever 
side it may have come, to show that there 
is a prudent man’s "reasonable doubt as 
regards one or other of the necessary in- 
gredients of the offence itself.” 

139. I may, however, observe that one 
question, which was raised and consider- 
ed both by the majority and ininority of 
the judges ■ of this Court, in Parbhoo’s 
case, 1941 All LJ 619 = AIR 1941 AH 402 
(FB) has not engaged the attention of the 
Supreme Court so far because it does not 
appear to have been raised in any case 
there. That question is whether the pre- 
sumption under the last part of Sec. 105, 
which is obligatory upon a Court, is not 
removed as soon as any credible evidence 
in support of the plea comes on the record. 
This prestimption imposes a duty upon the 
Court which differs very much from the 
burden of the accused, contained in the 
first part of Section 105, to prove his plea. 
Unless the hands of the Court are freed 
from any supposed grip or hold of this 
presumption, by lifting it as soon as any 
credible evidence comes on record in sup- 
port of the exception pleaded by the ac- 
cused, the Court would not be in a posi- 
tion to view the evidence as a whole and 
give the benefit of doubt to the accused. 
The presiunption would then operate 
practically as a rule of exclusion of evi- 
dence. It would, in that case, act as a 
genuine statutory exception snapping the 
golden thread of Anglo-Saxon Jurispru- 
dence which we have adopted as our own. 

140. The crux of the problem of con- 
struction of Section 105 before this Court 
in Parbhoo’s case lay in determining the 
true scope of the last few words of Sec- 
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tion 105: "The Court shall presume the 
absence of such circumstances”. That 
problem is again before us. The deci- 
sions of the Supreme Court, particularly 
those in Nanavati’s case (supra) and in 
Dahyabhai’s case (supra), go a long way 
m enabling us to resolve the difficulty in 
the same way as the majority solved it in 
Parbhoo’s case, I say so because the 
Supreme Court has held that. Section 105 
does not limit or conflict with Section 101} 
that the accused would get the benefit of 
doubt ' even if he fails to prove his plea 
by a “preponderance of probability” but 
succeeds in casting a doubt on the pro- 
secution version relating to an ingredient 
of an offence; that, the hands of the Court 
are not tied so that it is not legally bound, 
to convict, even if the accused faji g to dis- 
charge his burden fully but succeeds in 
raising a reasonable doubt (See: Dahya- 
bhai’s case, AIR 1964 SC 1563 at p. 1568) 
about his intent in committing the alleged 
offence; that, the general law on the ques- 
tion of the fixed or primary burden of the 
prosecution, wihich lasts till the end of the 
trial and is not curtailed by Section 105, 
is the same in India as it is in England, 
These propositions can only hold good if 
the same meaning is given to the duty 
Imposed by the obligatory presumption 
unon the Court, as contrasted with the 
burden of the accused, which the majority 
of learned Judges of this Court gave to it 
in Parbhoo’s case, 1941 AH LJ 619 = AIB 
1941 AH 402 (FB). 

141. There are. However, two passages, ' 
one in Nanavati’s case, (AIR 1962 SC 605 
at pp. 616 to 617) and the other in Dahya- 
bhai’s case, (AIR 1964 SC 1563 at p. 1567) 
which have been quoted fuHy by my 
learned brother D. S. Mathur, J., and the 
first partly by my learned brother 
Mukerjee, J. also, on the strength of which 
it could be urged that the significance of 
the obligatory presumption, contained m 
the last part of Section 105, has also be^ 
considered and pronounced upon by their 
Lordships of ;the ' Supreme Court. After 
having examined these passages very 
carefully in the context in which they 
occur, it seems to me that the Supreme 
Court was not interpreting. In either of 
these two cases, the last part of Sec. 105 
separately and as contrasted or compared 
with the first part of it. Although, the 
scope or the hold of the obUgatory pr^ 
sumption on the Court under the last part 
of Section 105 or the situation in whicn 
it must be Hfted by the Court_ has not 
been specifically or directly considered J® 
these cases, yet, it is evident that_ the 
Supreme Court clearly expressed wews 
which necessarHy mean that the obhga- 
tory presumption is lifted when 
sufficient material on record to 
giving the benefit of a reasonable doum 
to an accused even if the accused has fai ' 
ed to discharge his own burden of pro> 
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inR an exception by a preponderance of 
probabilities. 

142. Another difncnlty in the way of 
acceptinR the correctness of the majority 
view in Parbhoo’s case is said to arise from 
the three-fold division of possible situa- 
tions made by the Supreme Court in 
Nanavati’s case AIR 1962 SC 605 at 
p. 617. We are not concerned here at aU 
with the first cateRory of cases which do 
not really require the proof of a statutory 
exception by the accused but demand from 
liim a disproof of inRredients of an ofience 
which are deemed to be established on 
proof of certain facts justifyinR the rais- 
inR of a statutory presumption (e.R. Sec- 
tions 4 and 5 of the Prevention of Corrup- 
tion Act). In the second and third types 
of cases, the accused is required to bring 
his case within the exception pleaded by 
him The question arises whether, in 
these cases, the accused becomes entitled 
to acquittal when he proves facts or cir- 
cumstances raising genuine doubts, or pro- 
viding reasons to believe that the excep- 
tion may exist even though not fully pro- 
ved. The Supreme Court was not con- 
sidering the light of private defence speci- 
fically here and did not put it in the se- 
cond category of cases. But. dealing with 
the plea of an accident in the doing of a 
lawful act in a lawful manner, covered by 
the exception found in Section 80, I. P, C., 
it held that the accused could, by proving 
only some of the facts necessary to esta- 
blish the exception to the ofience of 
culpable homicide, negative the offence or 
throw a reasonable doubt about the "in- 
tention or the requisite state of mind 
which is the essence of the offence”. In 
other words, whenever the facts proved 
throw the prosecution case into, a state of 
doubt on “intention or the requisite of 
state of mind” the ingredients of the of- 
fence are affected. 

143. Every offence against which a plea 
of private defence can be taken requires 
a state of mind or mens rea on the part 
of the accused to be proved by the pro- 
secution. This is usually gathered by cir- 
cumstances raising ,a presumption about 
the intention. The defence may give some 
evidence pointing in another direction. 
This may actually negative mens rea as 
was the case in Amjad Khan v. The State, 
AIR 1952 SC 165, where the Supreme 
Court pointed out that a reasonable ap- 
prehension of death or grievous hurt may 
justify Idlllng in exercise of a right of pri- 
vate defence even before an actual attack 
on a person had commenced. In some 
cases, the defence mav while falling ^ort 
of negativing mens rea, be only able to 
show that its existence has become doubt- 
ful. In such cases, according to the view 
of the majority in Parbhoo’s case, the ac- 
cused would be entitled to an acquittal 
because the prosecution has failed to dis- 
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charge its special burden" of eliminating 
doubts. The accused may have failed to 
prove his plea but he gets a benefit which, 
whether it is called the benefit of the ex- 
ception pleaded or of doubt on the whole 
case, is available to him only because he 
has succeeded in throwing the existence 
of an ingredient of the offence into the re- 
gion of reasonable doubt. To constitute 
any offence under the 1. P. C, there is a 
mens rea which makes the action com- 
plained of criminal or culpable. In Shiv 
Ram V, State, AIR 1965 All 196 at p. 199 
I held, with regard to mens rea: “If the 
doctrine of mens rea is. as it no doubt is, 
elaborately and carefully attempted to be 
incorporated throughout the provisions of 
the Indian Penal Code, I do not think that 
this truth is expressed felicitously at all 
by saying that the doctrine does not apply 
to offences against the Indian Paial 
Code”, I also held there (at page 201): 
“In applying this frmdamental doctrine of 
our criminal jurisprudence to an offence 
defined by a statute, when it is applica- 
ble, as it is to all offences \mder the Indian 
Penal Code, one has to assume that there 
is a mens rea for the offence, and "feen to 
proceed, by scanning the words of the 
statute, to discover it”. To those views I 
still adhere. 

144. The doctrine of mens rea is not 
abstruse. The principle is stated in the 
maxim: “actus non facit reum, nisi mens 
sit rea” or "an act does not make one 
guilty unless the mind is also guilty". In 
AIR 1947 PC 135 at p. 139, the ' Privy 
Coimcil adopted the rule, with regard to 
an alleged violation of Rule 81 (2) of 
Defence of India Rules, that "unless the 
statute, either clearly or by necessary im- 
plication rules out mens rea as a consti- 
tuent part of a crime, ^ a defendant should 
not be found guilty of an offence against 
the criminal law unless he has got a guilty 
mind”. In other words, it is presmned to 
exist within or may be impliedly annex- 
ed to even a statutory definition of an of- 
fence unless the definition is in terms 
which necessarily exclude it. 

145. A guilty mind, standing by itself, 
is not punishable under the law although, 
as Dr. Johnson’s judgment on the actor 
Garrick, who said that he felt like a mur- 
derer when acting Richard m — that he 
should be hanged each time he acted 
Richard HI — ^implied, it may be morally 
reprehensible. Mens rea as a "state of 
mind” becomes a part of a legally punish- 
able offence only when it produces harm- 
ful results. It is manifested by intent, 
actual or presumed, gathered from acts or 
omissions which flow from it. It includes 
more than an immediate intent to injiire. 
It partly embraces what falls under 
motive. As Paton points out ("Text book 
of Jurisprudence” 3rd Ed. p. 275), the dis- 
tinction between intention and motive is 
not alwajra so precise as may a-nnear at 
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first sight. Even if the distinction made 
in Sahnond’s jurisprudence {12th Ed. 
p. 372), between motive as the cause or 
liie "ulterior object”, which lies behind, 
and the immediate intention, which ac- 
companies an act, is accepted, it is clear 
from Salmond’s own explanation of mens 
rea as a basis of a criminal liability (See; 
Salmond’s jurisprudence 12th Ex. p. 366), 
that wrong motivation overlaps mens rea. 
"A man is responsible", wrote Salmond, 
"not for. his acts in themselves but for his 
acts coupled vrith the mens rea or the 
guilty mind with which he does them”. 
The. guilty mind is not only exhibited or 
proved by the immediate intent to injure 
but ^o by what may be called an “ul- 
terior intention” actuating the action. 

146. Investigation into the nature of 
intent, both immediate and ulterior or 
underlying, is carried out in cases of 
insanity as well as of accident. An insane 
person may form the immediate intention 
to attack another person due to a delu- 
aon that he was about to be attacked by 
that other person. If he had an imme- 
diate intention to kill due to such a delu- 
sion his incapacity to see facts as they 
actually are and to realise that what he 
was doing was wrong can only appear, if 
at all, from ewdence other than that of 
his intention to injure. The pleas of ac- 
cident as weU as of grave and sudden 
provocation were repelled in Nanavati's 
case, AIR 1962 SC 605 (Supra) by ex- 
amining facts showing an ulterior or 
prior intention proved by deliberate pre-. 
paration. In Dahyabhai’s case, AIR 1964 
SC 1563 (Supra) and Bhikaris case, AIR 
1966 SC 1 (Supra) the alleged incapacity 
of the accused for mens rea was disbeliev- 
ed by investigating "all circumstances 
whidi preceded, attended, and followed 
the crime,” induding previous acts and 
conduct of the accused, indicating a deli- 
berately formed legally pimishable inten- 
tion. 

147. If the ingredients of an oSence 
can be affected in cases of alleged insa- 
nity and accident by reasonable doubts 
entertained about the motivation or about 
the totality of facts affecting intention at 
the time of commission of the alleged 
crime, I do not see why they cannot be 
similarly affected by findings of reason- 
able doubt on the question of the real 
intent in causing injuries in the course of 
an alleged exercise of a right of private 
defence. The ingredients of each of these 
pleas will necessarily overlap and collide 
with the ingredients of the offence. Mens 
rea cannot simultaneously be present and 
absent Initially, the prosecution can 
rely on proof of the actiis coupled with 
the obligatory presiimption at the end of 
Section 105. But. an incompletely esta- 
blished plea will remove the initial pre- 
sumption and can — not must — cast a rea- 
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sonable doubt on the existence of mens 
rea which the prosecution must dispel to 
succeed. In most cases of alleged exercise 
of a right of private defence it is not dif- 
ficult to arrive at a definite findin g -whe- 
ther _ the right existed or not. In a 
genuine case of an exercise of the right 
of private defence, the primary intention 
is to protect from inji:^ and the intent 
to injure the aggressor is as much second- 
ary and consequential as the injuries 
thems^ves. Presence or absence of mens 
rea will be determined in such cases by 
the real or ^terior or primary intent If 
that intent is to protert and defend, the 
consequential intention to injiue will 
not make the act cr iminal. We cannot 
confine our attention to the immediate 
or consequential intent and forget the 
real intent for determining mens rea. 

148, There seems to me to be no need 
to distinguish between the wrongful- 
ness or guilt of the mind and of the act 
in a case where a right of private defence 
is pleaded because the two must go to- 
gether in such a case. It is true that 
causing of injury during the lawful ex- 
ercise of a right of private defence is 
authorised by law just as an executioner 
is permitted to hang a condemned man 
in the discharge of his duty. In Keny’s 
"Outlines of Criminal Law” (16th ed. at 
p, 21) we find: "One who had duly ex- 
ecuted a condemned criminal had effected 
a homicide which was justifiable; his own 
innocence of crime stood really on the 
basis that the actus was not forbidden 
(and therefore, not reus), but it could 
equally well be established by the plea 
that he had done nothing wicked nor im- 
moral and therefore, had displayed no 
mens rea”. The actus stands on a separate 
footing only in exceptional cases. In 
cases of strict statutory liability the actus 
is prmishable without the need to prove 
any mens rea and the only issue to be 
decided is whether the actus reus is pro- 
ved. In a case where a right of private 
defence is set up tte actus cannot be 
wrongful or rightful independently of the 
existence or absence of mens rea, as ex- 
plained above. Both intention behind as 
well volimtariness in the commission m 
acts cannot, I believe, be viewed apari 
from the whole set of circumstances which 
produce them. If injuries are shown to 
have been caused under the compulsion of 
events necessitating acts of private de- 
fence, or, it is doubtffil whether they weiP 
so caused, it seems to me that bdief in 
the existence of mens rea, which is sn 
essential ingredient of the offence, is 
bound to be shaken. 

149. I may also observe that the Ad- 
vocate General conceded that possession oi 
property may be an essential part of a 
particular prosecution case wHch the pi^ 
secution will have to prove in ^stamti^ 
ing the ingredients of an offence. Bere, 
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the prosecution case will presumably in- 
clude a charge for criminal trespass under 
Section 441, I. P. C. which requires a very 
clearly specified ' intention. And, it xs 
likely that there will_ be counter-cases in 
which each side will claim a right to 
defend property and person. A definite 
finding on possession, which is usually not 
difBcixlt, decides the fate of the case of 
each sicie in such situations. In very ex- 
ceptional cases, however, it may not be 
possible to determine which side was in 
possession and which meant to ciisturb it. 
Similarly, there may be exceptional cases 
where, ^though no right to possess pro- 
perty may be involved, it may not be re- 
asonably possible to decide which side had 
the primary aggressive intent and which 
side had the right and primary intent to 
defend. I, therefore, hold that erases in 
which the plea of private defence is taken 
would fall in the third category of cases 
classified by the Supreme Court in Nana- 
vati’s case (Supra) so that the plea, even 
if not fully proved may, when supported 
by sufficient evidence, make the prosecu- 
tion case doubtful on an essential ingre- 
dient of the offence. 

150. The views expressed by the 
Supreme Court and the propositions stated 
by the majority of judges of this Court in 
Parbhoo’s case, 1941 All LJ 619 = AIR 
1941 All 402 (FB) will not even appear to 
be inconsistent in any way if the factual 
context and assximptions on which each 
view rests are kept in mind. It has been 
rightly pointed out by Dr. A. L. Goodhart, 
in a very elaborate essay on "Determining 
the Ratio Decidendi of a case” (See: 
"Jurisprudence in Action”, 1953, Essays 
published by the Association of the Bar of 
New York), that the principle of a case is 
determined by taking into account the 
facts treated by the Judge as material and 
his decision "as based thereon". The only 
criticism of this method, found in 
Salmond’s Juii^rudence (12th ed. p. 181), 
is that Courts, in their quest for "the lule 
which the judge thought himself to be ap- 
plying”, tend to ignore it in practice. But, 
it was stated there: "any such rule must 
be evaluated in the light of facte coixsi- 
dered by the Court to be material”. Our 
Supreme Court certainly adopted the 
method, in Andhra Sugars Ltd, v. State of 
Andh. Pra., AIR 1968 SC 599 at p. 606, 
when it held that a passage in a previous 
decision, which appeared to lay down a 
rule, "must be read wfith the facte of the 
case”. If this method is followed, no con- 
flict whatsoever between anything laid 
down by the Supreme Court and what was 
held by the majority in Parbhoo’s case 
•will even seem to arise. 

151. I may now refer to an argument 
advanced by Mr. P. C. Chaturvedi, the 
learned counsel for the accused, raying 
on AIR 1943 PC 211. It was contended 
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that the optional presumption ariang 
tmder Section 114, Illustration -fa),' which 
can be -rebutted by merely offering a rea-_ 
sonable explanation, such as the accused 
may give in his statement xinder Sec.' 342 ' 
of the Criminal Procedure Code, account- 
ing for recent possession of stolen goods, 
results in a situation which is exaefly 
similar to that which arises from! the obli- 
gatory presumption xmder the. last 'part 
of Section 105 of the Act after the optional 
presumption has been raised, ^e.sub- 
imssion was that the obligatory presump- 
tion can also be similarly rebutted by a 
reasonable explanation. The flaw in' this 
argument is that the paxiicular optional 
presumption under S. 114 of the Act is' a ■ 
conditional presumption whidh •will not 
arise at all if there is a reasonable ex- 
planation, whereas the rebuttable obliga- 
tory presumption tmder S. 105 operates 
^ways and invariably at the outset and 
is removed only by proof of some circum- 
stance of circumstances, and not by a 
plausible explanation only. The condi- 
tional presumption under Section 114, 
when raised, goes the whole length of 
proving the guilt of the accused. The gap 
it will cover, when raised, is either of 
proof of intention in removing property or 
of proof of knowledge of the stolen 
character of goods. Where the explanation 
is accepted, the optional presumption is 
not raised at all and the prosecution will 
fail on the ground that an ingredient of 
the offence charged has not been proved. 
On the other hand, the accused mav be 
convicted even if the obligatory presump- 
tion xmder the last part of Section 105 of 
the Act is removed. The learned counsel 
for the accused also erroneously assumed, 
in putting forward this argument, that 
the accused must be deemed to have dis- 
charged his onus of provmg an exception 
as soon as the initial obligatory presump- 
tion at the end of S. 105 is lifted. How- 
ever, the conditional, optional presump- 
•Uon xmder S. 114 can be used to illustrate 
how various presximptions differ in fxme- 
tion and application. 

152. The common factor which opera- 
tes in using a presumption, whether op- 
tional or obligatory, is the prudence and 
reasonableness which the Court is 
expected to employ. This is not defined 
by any pro^vision dealing •with a burden 
of proof or a presxunption although the 
illustrations given in Section 114 indicate 
what it requires. It is only broadly defin- 
ed by Section 3 of the Act. It covers a 
proof by preponderance of probabiUty, 
where this is enough, and, in a criminal 
trial, also the higher degree of proof, by 
eliminating reasonable^ doubt, which the 
prosecution mxxst provide. 

153. Even a literal interpretation of the 
first part of Section 105 could indicate 
that "the bxirden of proving the existence 
of circumstances bringing the case •within" 
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an exception is meant to cover complete 
proof of the exception pleaded, by a pre- 
ponderance of probability, as well as proof 
of circumstances showing that the excep- 
tion may exist which will entitle the ac- 
cused to the benefit of doubt on the 
ingredients of an offence. If the inten- 
tion was to confine the benefit of bringing 
a case within an exception to cases where 
the exception was established by a pre- 
ponderance of probability, more direct and 
definite language would have been em- 
ployed by providing that the accused must 
"prove the existence” of the exception 
pleaded. But, the language used in the 
first part of Section 105 seems to be deli- 
berately less precise so that the accused, 
even if he fails to discharge Ms duty fully, 
by establishing the existence of an excep- 
tion, may get the benefit of the exception 
indirectly when the prosecution fails in 
its duty to eliminate genuine doubt about 
his guilt introduced by the accused. Again, 
the last part of Section 105, even if strict- 
ly and literally interpreted, does not 
justify reading into it the meaning that 
the obligatory presumption must last imtil 
the accused’s plea is fully established and 
not just till circumstances (i.e. not neces- 
sarily all) to support the plea are proved. 
Moreover, a restrictive interpretation of 
Section 105, excluding an accused from 
the benefit of bringing Ms case within an 
exception until he fully proves it, is nfied 
out by the declaration of law by the 
Supreme Court that there is no conflict 
between Section 105 and the prosecution’s 
duty to prove its case beyond reasonable 
doubt. Hence, the obligatory presump- 
tion, at the end of Section 105, cannot 
be held to last until the accused proves 
his exception fully by a preponderance 
of probability. It is necessarily remov- 
ed earlier or operates oiily initially as 
held clearly by judges taking the majo- 
rity view in Parbhoo’s case, 1941 All LJ 
619 = AIR 1941 AU 402 (FB). 

154. My view, .therefore, is that, Sh 
cases where the - accused pleads excep- 
tions, the obligatory presumption is lift- 
ed as soon as there, is some evidence to 
support the plea. ..The accused - may 
cany Ms plea further and succeed in 
creating a reasonable doubt about an 
ingredient of an offence. The prosecu- 
tion wiU have to remove tMs doubt, 
possibly in the course of argument to 
succeed after tMs.. In other -cases, the 
accused may have carried his case-'etiU 
further and established his plea -'by a 
preponderance of probabilities. Although, 
there is no provision in our Criminal 
Procedure Code for production of evi- 
dence in rebuttal by the prosecution, as 
of light, after the accused has establish- 
ed an exception by a preponderance of 
probability, yet, it is conceivable that, in 
exceptional cases," the prosecution may be 
able to demolish the defence case, even 
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after it is fully proved, by some rebutting 
evidence wMch the Court is persuaded to 
admit under Section 540, Criminal P. C. in 
exercise of the Court’s power to decide 
the case justly after finding out the whole 
^th. For example, the prosecution may 
be able to prove that a doctor, who had 
given evidence of the injuries on the ac- 
cused, had undoubtedly fabricated - evi- 
dence. Ultimately, these stages become 
parts of a single psychological process of 
appraisement of evidence as a whole which 
the judge goes through in his mind when 
considering, sifting, weighing, comparing, 
and testing the prosecution and defence 
versions and evidence, placed side by side, 
with a view to pronouncing Ms judgment. 
At tMs stage, the obligatory presumption 
under Section 105 cannot stand in the way 
of an acquittal if evidence in the case 
justifies giving the accused the benefit of 
reasonable doubt on the charge. 

155. The obligatory presumption thus 
fits into the whole procedural machinery 
regulating a criminal trial in this county 
only as a sort of proviso, inserted ahno^ 
parenthetically by way of abimdant cau- 
tion, so as to prevent Courts from imagin- 
ing circumstances in support of excep- 
tions pleaded when they are unsupported 
by any proved circumstances. Its func- 
tion does not extend to obstructing Courts 
in performing their duties to give effect 
to genuine doubts wMch may arise from 
facts proved. Its purpose and meaning 
can only be fully understood in the con- 
text of the whole scheme for the adduc- 
tion of evidence in a criminal trial. Tom 
from tMs context it can operate only as 
a stumbling block, and not as the aid to 
justice which it was, I have no doubt 
whatsoever, meant to be. 

156. The duty and power of the Court 
to find out the truth in a criminal case, 
independently of the duties wMch devolve 
on the parties to adduce their evidence, 
are exemplified by S. 540, Cr. P. C. This 
additional duty of the Court to ascer- 
tain the truth more accurately when try- 
ing a criminal case as compared with the 
duty in the trial of a civil case, could not 
be discharged satisfactorily unless it had 
the power to give the benefit of a reason- 
able doubt to the accused. Our Evidence 
Act has clearly provided for three 

of conclusion a Court may arrive at. rae 
negative conclusion, falling under mot 
proved” reminds one of the verdict not 
proven” wMch a jury may; return m 
Scotland as an alternative to either of we 
two other verdicts, "guilty” or not 
guilty”, wMch are the only ones open to 
a jury in England. In England, howevep 
the verdict of "not guilty” covem a case 
in wMch the prosecution has failed to 
prove its case "beyond reasonable douot 
as well as a case where an accused 
ing an exception establishes it fd”J ® 
that the prosecution case is disprovea. 
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157. The Advocate General also raised 
the question whether the principle of 
benefit of doubt, accepted in England as 
a matter of public policy the ground upon 
which it was placed by Lord Hailsham in, 
1936-2 All ER 1138 was available to the 
accused on the same grounds or to the 
same extent in this coimtry. The learned 
counsel for the accused answered this 
argument by pointing out that, irrespec- 
tive of the ground on which this principle 
should be accepted, it must have the same 
force in India as in Ehgland after the final 
pronoimcement of the Supreme Court on 
this matter. I may observe that Sode- 
man’s case, 1936-2 AH ER 1138 (Supra), 
citing observations of Duff, J., has been 
mentioned with approval by their Lord- 
ships of the Supreme Court in Harbhaian 
Singh’s case. AIR .1966 SC 97 at p. 102. 
Speaking for myself, I do not see why 
principles of public policy or considera- 
tion of consequences of taking a particular 
view should not affect the interpretation 
to be given to statutory provisions dealing 
with basic norms when two interpreta- 
tions of a statutory provision are open. 
Acting in this maimer would not be legis- 
lation but an operation within the "inter- 
stices of the Statute". I do not see why 
the principle of benefit of doubt deserves, 
either on grounds of public policy, or as 
a part of the concept of fair trial in a 
criminal case, to be ^ven less recognition 
or force in this country. Methods of in- 
vestigation of crime available to the pro- 
secuting authorities in this country are 
still rudimentary and have not reached 
the level of scientific precision which they 
have attained in other countries. Power- 
ful motives and factors come into play 
to conceal the actual offenders and to 
mislead prosecuting authorities in crimi- 
nal cases every where. The adoption of 
short cuts by producing perjured evidence 
in support of hastily arrived at conclu- 
sions of prosecuting authorities are not 
less common in this country than else- 
where. However, I am content to base 
my opinion on this question on the 
strength of the declaration of law by the 
jSupreme Court that the principle of bene- 
fit of doubt has the same force in fihis 
country as it has in England. Accused 
persons in this country are not entitled 
to a lesser protection than the accused in 
England when the Constitution itself pro- 
tecls life and liberty here against depriva- 
tion except one in accordance with the 
procedure prescribed by law. The mean- 
ing of our procedural or adjectival laws 
must, therefore, be determined in con- 
formity with firmly established notions of 
a fair trial unless some statutory provi- 
sion clearly sanctions a departure from 
these. 

158. _ As the answer given, by the 
majority of the learned judges in Par- 
bhoo’s case, 1941 AU LJ 619 = AIR 1941 
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All 402 (FB) (Supra) accords with the 
basic principles, embodied in Sections 3 
and 101 and 103 and 105 of the Act, as 
explained by their Lordships of the 
Supreme Court, it is not necessary for me 
t 9 discuss authorities of other High Courts 
cited before us which have been referred 
to fuUy by my learned brother D. S 
Mathur, J. 


159. I may also mention that although 
Parbhoo’s case does not appear to have 
been specifically referred to by the 
Supreme Court so far— and this, according 
to the Adyocate General, was also signi- 
ficant— their Lordships did cite with ap- 
Dahyabhai’s case, AIR 1964 SC 
1553 (Supra) a decision of a Division 
Patna High Court in AIR 
1955 Pat 209 where reliance was placed 
on the majority decision in Parbhoo’s 
x't. ^amla Singh’s case was mentioned 
Supreme Court because, just as in 
Dahyabhai’s case, AIR 1964 SC 1563 the 
TwGa of insanity as an exception was raised 
toere. The precise problem considered in 
Parbhoo’s case. 1941 All LJ 619 = AIR 
1941 All 402 (FB) and the answer given 
there have not, so far as I am aware, 
come up for consideration before the 
Supreme Court in relation to the right of 
private defence. 


WO. After a close scrutiny of every 
part of each of the seven opinions in Par- 

^ = AIR 1941 

^ have come to the conclu- 
aon that the majority of their Lordships 
Old not lay down anything beyond three 
unportant propositions which, if not either 
toectly or mdirectly supported by deci- 
aons of their Lordships of the Supreme 
Coim, have not been affected in the 
shghtest degree by these decisions. These 
propositions _ are: firstly, that no evidence 
appearmg m the case to support -^e 
exception pleaded by the accused can be 
^eluded altogether from consideration on 
the ground that the accused has not pro- 
ved his plea fuUy; secondly, that the obli- 
gatory presumption at the end of Sec 105 
is necessarily lifted at least when there is 
enough evidence on record to justify 
benefit of doubt to the accused 
S? ^ « question whether he is guilty of 
lu? o, with which he is charged; and, 
tiiirdly, if the doubt, though raised due 
1 in support of the exception 

pleaded, is reasonable and affects an in- 
gredient _ of the offence with which thei 
accused is charged, the accused would be 
entitled to an acquittal. As I -read the 
answer of the majority in Parbhoo’s case, 
1941 AH LJ 619 = AIR 1941 AH 402 (FB) 

I find it based on these three propositions 
which provide the ratio decidendi and this 
is aH that needs to be clarified. 


IGI. The practical result of the three 
propositions stated above is that an ac- 
cused’s plea of an exception may reach 
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one of three not sharply demarcated 
stages, one succeeding the other, depend- 
ing upon the eSect of the whole evidence 
in the case judged by the standard of a 
prudent man weighing or balancing pro- 
babilities carefully. These stages are: 
firstly, a lifting of the initial obligatory 
presxunption given at the end of Sec. 105 
of the Act; secondly, the creation of a rea- 
sonable doubt about the existence of an 
ingredient of the ofience; and, thirdly, a 
complete proof of the exception by "a 
preponderance of probability”, which 
covers even a slight tilt of the balance of 
probability in favour of the accused’s plea. 
The accused is not entitled to an acquittal 
if his plea does not get beyond the first 
stage. At the second stage, he becomes 
entitled to acquittal by obtaining a bare 
benefit of doubt. At the third stage, he 
is imdoubtedly entitled to an acquittal 
This, in my opinion, is the effect of the 
majority view in -Parbhoo’s case whidi 
directly relates to first two stages only. 
The Supreme Court decisions have con- 
sidered the last two stages so far, but the 
first stage has not yet been dealt with 
directly or separately there in anv case 
brought to our notice. 

162. The last two preceding para- 
graphs, which summarise my opinion, 
would have been enough to answer the 
question before us if it had not been urged 
so emphatically, on behalf of the State, 
that the majority view in Parbhoo’s case 
overlooks important aspects of the ques- 
tion, which were more fuUy argued before 
us -with the help of Supreme Court deci- 
sions, and that trial Coiuts need detailed 
guidance on the application of the prin- 
cinle of Benefit of Doubt when exceptions 
are pleaded. After having anxiously ex- 
amined every aspect of the question re- 
ferred to us, I answer the question fram- 
ed, in complete agreement with the con- 
clusions of my learned brethren Broome, 
Gupta, Gyanendra Kumar, Yashoda 
Nandan and Parekh, JJ., as follows; — 

'The answer of the majority of learned 
Judges who decided AIR 1941 All 402 
(FB) is still good law. It means that in 
a case in which, in answer to a prima 
facie prosecution case, any general excep- 
tion in the Indian Penal Code is pleaded 
by an accused and evidence is adduced to 
support such a plea, but such evidence 
failg to satisfy the Court affirmatively 
that the accused has fully established his 
plea, he will stiU be entitled to an acquit- 
tal. provided that, after weighing the evi- 
dence as a whole prudently (including the 
evidence given in support of the plea of 
the said general exception), the Court 
reaches the conclusion that, as a con- 
sequence of the doubt arising about the 
existence of the exception, the prosecution 
has failed to discharge its onus of proving 
guilt of the accused beyond reason- 
doubt. 


V. State (FB) (Mukerjee J.) A. LB. 

163. MUKERJEE J. : — I am in res- 
pectful agreement with the views ex- 
pressed by my Lord the Chief Justice 
that the statement of law in Par- 
bhoo’s case, 1941 AU LJ 619 = AIR 1941 
All 402 (FB) is not accurate. I would 
like to add a short few words. 

164. The answer to the question re- 
ferred to this Full Bench should follow 
from a correct interpretation of Sec. 105, 
S. 4 and S. 3 of the Indian Evidence Act. 
The terms of these sections have been 
quoted in the judgment of my Lord the 
Chief Justice and I do not reproduce them 
here to avoid repetition. 

165. The effect of Section 105, read 
with Sections 3 and 4 of the Indian Evi- 
dence Act, was considered by the Supreme 
Court in the case of AIR 1962 SC 605. At 
page 616 of the report Subba Rao J., (as 
he then was) observed as follows; 

“The legal impact of the said provisions 
on the question of burden of proof may 
be stated thus; In India, as it is in 
England _ there is a presumption of in- 
nocence in favour of the accused as a gene- 
ral rule and it is the duty of the prosecu- 
tion to prove the guilt of the accused; to 
put it in other words, the accused is pr^ 
siuned to be innocent until his guilt is 
established by the prosecution. But when 
an accused relies upon the General Ex- 
ceptions in the Indian Penal Code or on 
any special exception or proviso contain- 
ed in any other part of the Penal Code, 
or in any law defining an offence. Sec. 105 
of the Evidence Act raises a presiunption 
against the accused and also throws a 
burden on him to rebut the said presump- 
tion. Under that section the Court shall 
presume the absence of circumstances 
bringing the case -within any of the ex- 
ceptions, that is, the Court shall regard 
the non-existence of such circumstances 
as proved till they are disproved.” 

Clearly, the incidence of the burden of 
pro-ving an exception rmder Section 105 
of the Indian Evidence Act- is on the ac- 
cused person and -this was conceded by 
Mr. ChatimvedL The crucial question for 
determination is, as pointed out by my 
Lord the Chief Justice, how the burden 
may be rebutted by the accused. Sec- 
tion 105 says that the Court shall presmne 
the non-existence of circumstances bring- 
ing the case -within -the exception proved 
imtil "disproved”. In -view of the cat^ 
gorical terms of the definition of -the word 
“disproved” as given in S. 3 of the Indian 
Evidence Act, it is manifest -that the ac- 
cused person cannot succeed by merely 
creating a reasonable doubt in -the _mma 
of the Court as to whether he is or is not 
entitled to the benefit of the said exce^ 
tion. A presumption of law cannot be 
successfully rebutted by merely raismg a 
doubt, however, reasonable. Something 
more than raising a reasonable doubt is 



Kishi Kesh Singh v. State (FB) [Prs. 165-171] AU. 99 


1970 

required for rebutting a presumption of 
law and it is necessary for the accused to 
show that his explanation is so probable 
that a prudent mm ought, in the circums- 
tances, to accept it. 

166. The Advocate General frankly 
conceded that the burden on the accused 
of proving an exception is lighter than the 
burden which lies on the prosecution of 
establishing the guilt of the accused. In 
AIR 1966 SC 97 the Supreme Court ob- 
served: 

"Where an accused person is called to 
prove that his case falls under an ex- 
ception. law treats that onus as discharged 
if the accused succeeds in proving . a pre- 
ponderance of probability. The onus on 
an accused person may well be compared 
to the onus on a party in civil proceedings 


In a criming proceeding the prosecution 
has to prove the g\ult of an accused per- 
son beyond reasonable doubt but in a 
civil proceeding a party succeeds on the 
balance of probabilities. The distinction 
in the standard of proof in the two classes 
of cases cannot, I think, be better expres- 
sed than by quoting from the iudgment 
of Denning, J., in IMiUer v. Minister of 
Pensions, (1947) 2 All ER 372. (Not cited 
at the bar). Speaking of the degree of 
proof required in a criminal case before 
an accused person is found gxiUty, 
Denning, J.. stated: — 

"That degree is well settled. It need 
not reach certainty but it must reach a 
high degree of proljability. Proof beyond 
reasonable doubt does not mean proof 
beyond the shadow of a doubt. The law 
would fail to protect the commimitv if it 
admitted fanciful possibilities to deflect 
the course of justice. If the evidence is 
so strong against a man as to leave only 
a remote possibility in his favour which 
can be dismissed with the sentence "of 
course, it is possible but not in the least 
probable", the case is proved beyond rea- 
sonable doubt.” 

As regards the degree of cogency required 
to discharge a bizrden in a civil case, his 
Lordship stated; 

"That degree is well settled. It must 
carry a reasonable degree of probability, 
but not so high as is required in a cri- 
minal case. If the evidence is such that 
the tribunal can say: "We think it more 
probable than not”, the burden is dis- 
charged 'but if the probabilities are equal, 
it is not’ ” (Emphasis (here in ' 0 

mine). 

167. The burden on an accused person 
■ being the same as the burden on a party 
in a civil proceeding, it follows that 
the balance or probabilities supports the 
Plea of exception the burden on the ac- 
cused person is discharged but if the 
Court is left in a state of reasonable doubt 
as to whether the accused person is or is 


not entitled to the benefit of the said ex- 
ception. it would be a case where the pro- 
babilities are equal and, having regard to 
what Denning, J, has laid down, the plea 
would fail. 

168. If. however, as pointed out by my 
Lord the Chief Justice, the nature of the 
case is such that, on the totality of evi- 
dence. a reasonable doubt arises as regards 
some ingredients of the offence, the ac- 
cused person is entitled to an acquittal; in 
other case, a reasonable doubt as regards 
the exception claimed will not entitle him 
to an acquittal. 

169. GYANENDRA KUMAR AND 
YASHODANANDAN JJ. We have had 
the advantage of reading the judgment 
jointly prepared by Broome, Gupta and 
ParelA, JJ. as well as the separate judg- 
ments of Oak. C. J., Mathur, J. and Beg, J. 
Concurring with these learned Judges, we 
find omselves in respectful disagreement 
with the view taken by Oak, C. J. that in 
a case where an accused pleads that he 
had caused grievous hurt to the com- 
plmnant in the exercise of his right of 
private defence of property but succeeds 
only in creating a reasonable doubt about 
his claim of being in possession over the 
field in question he will be liable to con- 
viction. We also respectfully concur in 
the view taken by Broome, Gupta, Beg 
and Parekh, JJ. that the dictum laid down 
by the majority of Judges in Parbhoo’s 
case, 1941 All LJ 619 = AIR 1941 All 402 
(FB) is fundamentally correct and calls 
for a mere elucidation. In our opinion, 
there is no conflict between the decisions 
of the Supreme Court and Parbhoo’s case, 
1941 AU LJ 619 = AIR 1941 AU 402 (FB) 
and we agree that the question referred to 
this FuU Bench should be answered in the 
ajEBrmative. 

170. We now proceed to give our own 
reasons for coming to this conclusion. The 
question that has been engaging the at- 
tention of this PuU Bench loses much of 
its complexity, if it be clearly borne in 
mind that the task before a Court admini- 
stering criminal justice is to determine 
whether a crime has been committed and, 
if so, whether the responsibiUty for it can 
be fastened on -^e accused. Before the 
Court proceeds to consider the responsi- 
bility or otherwise of the accused, it has 
to determine as to whether a crime has 
been committed at aU. The burden of 
proving beyond reasonable doubt that a 
crime has been committed and that the 
accused is responsible for it rests upon 
the prosecution. 

171. Crime may be described as an act 
or onussion prohibited by law and made 
punishable bv it. In this sense not every 
act of kflling is a crime. To cite some 
examples of killing which are not forbid- 
den by law but are in fact permitted by 
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it, we may take a case where the kUling 
is by way of execution of a prisoner sen- 
tenced to death by a Court competent to 
do so by the executioner appointed -by 
lawful authority for that purpose. In 
cases of such homicides, which have some- 
time been described as "justifiable homi- 
cide”, no crime can be said to have been 
committed and consequently no one can 
be found guilty for its commission. 
Likewise a case in which the accused 
pleads having committed homicide in the 
exercise of right of his private defence of 
person or property and also successfully 
establishes his claim, would, in our opin- 
ion, fall in the same class. A person 
who kills another in order to save his own 
life cannot be said to have committed an 
act prohibited by law or a crime. , If an 
accused claims protection of the Excep- 
tion mentioned in Section 96 of the Indian 
Penal Code and fails to establish affirma- 
tively by preponderance of probabilities 
that he had acted in exercise of the right 
claimed, but the evidence on record, taken 
as a whole, creates a doubt that the claim 
made by the accused might reasonably be 
true, then the matter becomes doubtful 
whether an unlawful homicide has taken 
place at all. In such a case a correspond- 
ing doubt is created as to whether an act 
prohibited by law has been committed and 
consequently the accused cannot be found 
guilty of a crime which remains in the 
region of doubt. He wiU, in spite of his 
having failed to discharge the burden 
placed on him by Section 105 of the Evi- 
dence Act, be entitled to the benefit of 
doubt and acquittal. 

172. In a case where the accused 
claims to have committed homicide in the 
exercise of his right of private defence 
either of person or of property and fails to 
satisfy the Court affirmatively that he had 
such a right but only succeeds in creating 
a reasonable doubt regarding the cor- 
rectness of his claim, it is not, in our. 
opinion, quite accurate to say that one 
of the ingredients of the offence of culp- 
able homicide, as defined in Section 299 
of the Indian Penal Code, or the mens rea 
is wanting. The offence of culpable homi- 
cide is fully defined in Section 299 and the 
mens rea necessary for the offence are 
also expressly enumerated in the section 
itself. There are three species of mens 
rea in Section 299 of the Indian Penal 
Code: (1) An intention to cause death; (2) 
an intention to cause bodily injury likely 
to cause death; (3) knowledge that death 
is likely to be caused. When an accused 
has killed another to protect his own life, 
he did have the intention 'to kill. In fact 
in most cases it is not denied by him that 
he had the requisite intention or know- 
ledge. He merely claims that he was 
motivated by the desire to save his own 
life. To equate motive with mens rea 
’'Would result in a confusion of legal con- 


cepts. . "Mens rea” has been defined by 
Glanville Williams in his "Criminal Law, 
The General Part Second Edition” as 
follows: 

"What, then, does the legal mens rea 
means. It refers to the mental element 
necessary for particxilar crime and tl^ 
mental element may be either intention to 
do the immediate act or bring about the 
consequence or (in some crime) reckless- 
ness as to such act or consequence”. 

In this sense of the egression, when a 
person commits homicide in exercise of 
the right of private defence either of pro- 
perty or of person, the element of mens 
rea contemplated by Section 299 of the 
Indian Penal Code is undoubtedly present. 
Thus where a reasonable doubt is created 
with regard to the claim of an accused to 
the protection of the Exception provided 
for by Section 96 of the Indian Penal 
Code, the accused becomes entitled, in our 
opinion, to the benefit of doubt and 
acquittal not because an ingredient of the 
offence imder Section 299 of the Indian 
Penal Code or its .mens rea becomes 
doubtful, but because a doubt is created 
as to whether the act attributed to 
him amounts to a crime at all. We find 
support for the view we are taking from 
the following passages from EusseU on 
Crime, XI Edition: 

"The new . conception that merely to 
bring about a prohibited harm should not 
involve a man in liability to punishment 
unless in addition he could be regarded as 
morally blameworthy came to be en- 
shrined in the well known maxim actus 
non facit reum, nisi mens sit rea. This 
ancient maxim has remained unchallenged 
as a declaration of principle at common 
law throughout the. centuries up to the 
present day. So long therefore, as it 
remains unchallenged no man should be 
convicted of crime at common law un- 
less the two requirements which it 
envisages are satisfied, namely, that there 
must be both a physical element and a 
mental element in' every crime ••• 

A clear analysis of the requirements of 
law for the establishment of criminal 
liability demands a term which indicates 
■the .-physical element alone, ■ entirely dis- 
tinct from that mental' element whiw 
the old maxim so sharply set in opposi- 
tion to it. For this purpose lawyers have 
for some time been in the habit of 
ploying the expression actus reus thus 
using the adjective reus to qualify tbs 
noun actus in the same way as the maxun 
used it (in the feminine form), to quahfy 
the noun mens in both cases then it 
means "legally prohibited” or "legally _r^ 
probated”. Thus it is logically possible 
and correct to advance the legal proposi- 
tion that for ‘Criminal liability at common 
law there must be not only an actus reus 
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but also a metis rea, each distinct from the 
other 

' On this footing the word actus carries 
only a factual significance, ie. that a 
human deed has been, effected. The ad- 
dition of the word reus carries the further 
signiffcance that in the factual circum- 
stances of the deed there is a situation 
which the law has forbidden to be brought 
about. To have killed a man is, without 
more, an actus of no precise legal kind; 
it is a "homicide” and we do not yet know 
for certain if the law has forbidden that 
particular killing. If however there is for 
examnle evidence that the killing was the 
execution of a condenmed prisoner by the 
legally appointed executioner, then it is 
an actus which the law, far from forbid- 
ding has indeed- commanded, and there- 
fore, it is not an actus reus; and it is 
described as a "justifiable homicide”, a 
homicide in accordance with, and not 
against, the law. Again if the death had 
been caused by a surgeon in the course 
of an operation which was recognised by 
him and by the medical profession in 
general to be dangerous (in the sense that 
it was medically advisable to risk the 
known chance that even when conducted 
with the best of skill and care it might 
cause the patient’s death), this will, be a 
risk which the law does not forbid to be 
taken but permits to be taken, and the 

killing will not be an actus reus 

••• ••• ••• •«« ««• ••• ••• 

However harmful or painful an event 
may be it is not an actus reus imless the 
law in the particular circumstances of the 
case has forbidden it to be brought about. 
The duly appointed executioner who has 
put to death a convicted criminal in ac- 
cordance with his sentence has killed a 
man with deliberate intent so to do, but 
he has committed no crime because the 
deed was not prohibited, but was actual 
commanded, by the law; again, the use in 
certain circumstances of even deadly force 
by any citizen in the prevention of the 
commission of a crime by another person, 
or in the arrest of one who has committed 
a felony, does not give rise to criminal 
liability. Similarly the law does not pro- 
. hibit a limited chastisement of a child by 
a parent or schoolmaster, nor the causing 
of hurt in the course of many sports and 
games or in the performance of a surgical 
operation by one duly qualified. That the 
deed was not prohibited by law is a 
complete defence for the man who had 
^ done that deed, for although the actus 
was his, yet in the special circumstances 
of his case it was not reus”. 

_ To our mind there is nothing in Sec- 
tion 105 of the Indian E-vidence Act or 
Section 4 thereof which runs counter to 
the view expressed above. 

173. The Supreme Court in AIR 1962 
SC 605 while considering the question of 
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burden of proof resting on the accused, 
has laid down three different categories: 
"(1) A statute may throw the burden of 
proof of all or some of the ingredients of 
an offence on the accused: (2) The special 
burden may not touch the ingredients of 
the offence but only the protection given 
on the assumption of the proof of the said 
ingredients (See Ss. 77, 78, 79, 81 and 88 
of. the Indian Penal Code): (3) It may 
relate to an exception, some of the many 
circumstances required to attract the ex- 
ception if proved affecting the proof, of 
all or some of the ingredients of the of- 
fence: (See S. 80 of the Indian Penal 
Code).” 

173-A. We are not concerned with the 
first category of cases. With regard to 
the third category of cases, the Supreme 
Court has held that though the burden 
lies on the accused to bring his case 
within the Exception, the facts proved 
may not discharge the said burden, but 
may affect the proof of the ingredients of 
the offence. In this category the Supreme 
Court has placed Sections 80 and 84 of 
the Indian Penal Code. Section 80 is 
concerned with an accident, where the 
consequences brought about are naturally 
unintentional; while Section 84 deals with 
the unsoimdness of mind of the accused 
i.e. absence of capacity in the accused to 
form an intention. 

174. In our view, the claim to an Ex- 
ception under Section 96 of the Indian 
Penal Code does not fall in the third 
category of cases, because if there is a 
reasonable doubt regarding the correct- 
ness or otherwise of the claim of the ac- 
cused, none of the ingredients of the of- 
fence defined in Section 299 of the Indian 
Penal Code is affected. 

175. To us it appears that Section 96 
is more akin to Sections 77, 78, 79, 81 and 
88 of the Indian Penal Code and falls in 
the second category of cases contemplated 
by the Supreme Court. Though the 
Supreme Court has held that as far as 
the second category of cases is concerned, 
the bu^en of bringing his case under the 
Excention lies on the accused, it has not 
proceeded to _ consider as to what would 
be the result if there is a reasonable doubt 
regarding the claim of the accused. The 
observation of the Supreme Court that 
"the alleged conflict between the general 
burden which lies on the prosecution and 
the special burden imposed on the ac- 
cused under Section 105 of the E-vidence 
Act is more imaginary than real” ap- 
plies, in our judgment, with equal force 
to the second category of cases; and if a 
doubt is created in the mind of the Court 
that the defence of the accused might 
reasonably be true, a resultant doubt 
woiild accrue about the commission of the 
crime and hence the guilt of the accused. 
Thus from a practical point of view there 
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tion without cause and that the deserting 
spouse has further the intention of put- 
ting an end to marital relations. If during 
that period, the deserting spouse has a 
just cause to remain apart, desertion would 
come to an end and the rehef for judi- 
cial separation must be refused. 

(Para 10) 

"Desertion” within the meaning of the 
provisions of the Hindu Marriage Act 
(1955) does not imply only a separate re- 
sidence and -separate living. It is also 
necessary that there must be a determina- 
tion to put an end to marital relations and 
to put an end to cohabitation permanently. 
Without such animus deserendi, there can 
be no desertion -within the meaning of 
Section 10 of the Hindu Marriage Act 
(1955). If that be so, then it is clear that 
the consideration that in case the husband 
remarries, the wife is entitled to separate 
residence and m.aintenance, cannot be 
utilised as argument for coming to the . 
conclusion, that the fact of the remarriage 
of the husband must necessarily afford a 
reasonable cause for d’esertion. It would 
not be correct to say that remarriage of 
the husband by itself, without anything 
more, affords reasonable cause for deser- 
tion. The question that would still re- 
main to be answered would be as to what 
was the impact of the fact of remarriage 
of the husband, on the mind of the 
deserting spouse. In. cases where the 
consideration of remarriage of the hus- 
band failed to have any impact on the 
mmd of the wife, remarriage of the hus- 
band would not afford reasonable cause 
for desertion. AIR 1964 SC 40 & 1939-2 
All ER 698 & 1956-1 AU ER 555 & AIR 
1965 Mad 139, Rel. on; AIR 1959 An(W 
Pra 547 (FB) & AIR 1963 Andh Pra 323 & 
AIR 1965 Mys 299, Dissent, from. 

(Para 28) 

Cases Referred: Chronological Paras ^ 

(1965) AIR 1965 Mad 139 (V 52) = ^ 

ILR (1964) 1 Mad 845, Aimamalai 
Mudaliar v. Perumayee Ammal 29 
(1965) AIR 1965, Mys 299 (V 52), ^ 

K. Siddegowda v. Parvathamma 1' 
(1964) AIR 1964 SC 40 (V 51) =■ 

66 Bom LR 297, Lachman Utam- 
chand v. Meena 14, 18, 22, 2o 

(1963) AIR 1963 Andh Pra 323 
(V 50) = (1962) 2 Andh WR 452, 

S. Puttaiah v. Rushingamma I® 


is no difference in the result whether the 
defence raised by the accused falls -within 
the second or third category of "Excep- 
tions.” 

176. In the result we answer the ques- 
tion referred to the Full Bench as under: 

The dictum of the majority of learned 
Judges of this Court in 1941 All LJ 619 = 
AIR 1941 All 402 (FB) is still good law. 
But, it may be elucidated that in a case 
in which any general Exception in the 
Indian Penal Code is pleaded by an ac- 
cused and evidence is adduced to support 
such a plea, but such e-vidence fails to 
satisfy the Court affirmatively that the 
accused has fully established his plea of 
[the claimed Exception, he -will still be en- 
titled to an acquittal, if, upon a considera- . 
tion of the evidence as a whole (including 
the e-vidence given in support of the 
plea of the said general Exception), a 
reasonable consequential doubt is creat- 
jed in the mind of the Court as to whether 
Ithe accused is really guilty of the offence 
■with which he is charged. 

BY THE COURT 

177. In accordance -with the majority 
opinion, our answer to the question re- 
ferred to this Full Bench is as follows: — 

The majority decision in 1941 All LJ 
619 = AIR 1941 All 402 (FB) is still good 
law. The accused person is entitled to 
be acquitted if upon a consideration of 
the e-vidence as a whole (including the 
e-vidence given in support of the plea of 
the general exception) a reasonable doubt 
is created in the mind of the Court about 
the guilt of the accused. 

Reference answered accordingly. 
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EAJESHWARI PRASAD J. This se- 
cond appeal has come up before us on ac- 
count of an order of reference made by 
Hon. Asthana, J. -when the second ap- 
peal was listed before him for hearing. 

2. The second appeal arises out of pro- 
ceedings under Section 10 of the Hindu 
Marriage Act, 1955 and is directed against 
the order of the learned Civil Judge, 
Hamirpur, which was confirmed in appeal 
by the District Judge, Banda. 

3. The respondent Sri Narendra Singh 
happened to be Yuvrai of the estate 
known as "Sarela Estate” and he was 
married to the appellant, who is the 
daughter of Maharai Kumar of Alirajpur 
Estate. The , marriage had taken place 
sometime in January 1945. The marital 
life of the party went on smoothly for 
about two years when it is said that the 
appellant left for AUrajpur in February 
1947 at a time when her husband was out 

• of station. As she went to her father’s place 
she took away all her belongings including 
valuables and jewelleries received by her 
dther from her parents or from her 
father-in-law’s side. In spite of repeated 
attempts on behalf of the respondent, she 
refused to come back to him and to per- 
form her marital obligations. According 
to the case of the respondent, she is re- 
ported to have said that the respondent 
was at liberty to remarry and that she 
ceased to have interest in him. On such 
allegations, the respondent pleaded that 
the appellant deserted him without rea- 
sonable cause and without his consent 
early in 1947. Consequently, the respon- 
dent was entitled to an order of judicial 
separation under S. 10 of the Act. 

4. The application was contested by 
the appellant on the ground inter alia 
that she was not treated well when she 
stayed at her husband’s place till March 
1947; she had developed serious heart 
trouble and her father-in-law himself 
had sent her for treatment to Alirajpur; 
she did not take away with her valuables 
and jewelleries as alleged by the respon- 
dent; she had not refused to return back 
to Sarila but she insisted upon an as- 
surance of better behaviour; she had never 
permitted the respondent to remarry; and 
that the petition had been filed for the 
purpose of putting her to harassment with 
a view to negative her claim against the 
petitioner. The purpose of the petition 
was to justify his conduct in hawng 
married Countess Reita in Europe. 
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5 . On such pleadings, the learned Civil 
Judge framed three issues as given here- 
under: — 

(1) Has the respondent deserted the 
petitioner since 1947? If so, its 
effect? 

(2) Whether the petitioner has wilfully 

neglected the respondent since 
1947? If so, its effect? 

(3) What is the petitioner’s relief, if 
any? 

The trial Court decided issues 1 and 2 
in favour of the petitioner-respondent and 
allowed the petition for Ms judicial 
separation from the appellant. 

6. The lower appellate Court agreed 
with the findings of the trial Court and 
Msmissed the appeal. 

7 . The concurrent findings of fact given 
by the two Courts below have rightly not 
been questioned before us as those find- 
ings must be taken to be finding in se- 
cond appeal. 

8. The findings of fact arrived at by 
the two Courts below are those; — 

(1) During her stay at Sarela she was 
provided with decent accommoda- 
tion, wholesome food and all such 
amenities which were available at 
Sarela; 

(2) It is not correct that she was given, 
inhuman treatment at Sarela during 
her stay there, and that she had 
developed heart trouble as a result 
of it; 

(3) She had left Sarela with the inten- 
tion of permanently giving up her 
marital relations with the respon- 
dent and of not returning back to 
Sarela or to her husband; 

(4) The appellant left her matrimonial 
home without any reasonable cause 
and without the consent of the res- 
pondent and with the intention of 
bringing cohabitation to an end; 

(5) Marriage of the respondent with 
Countess Reita did not have such 
an impact on the mind of the appel- 
lant that it caused her to continue 
to live apart and to continue the 
desertion. 

All the above findings are necessarily 
findings of fact and ordinarily in a second 
appeal, this Court is bound by such find- 
ings. 

9. In Tickler v. Tickler, (1943) 1 All 
ER 57 at p. 59 Scott, L. J. quoted the 
following words of Lord Romer in an 
earlier decision; — 

"The question whether a deserting 
spouse has a reasonable cause for not 
trying to bring the desertion to an end 
and the corresponding question whether 
desertion without cause has existed for 
the necessary period must always be a 
question of fact.” 
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The second appeal has been sought to 
be supported on the submission that the 
desertion by the respondent, if any, came 
to an end when the respondent married 
Countess Reita in Europe in the year 
1955. On that basis, it has been submitted 
that Section 10 (1) of the Hindu Marriage 
Act was not applicable to the case. 

10. The question that arises is whe- 
ther the conduct of the respondent was 
such as to excuse the appellant from 
maldng an attempt to put an end to the 
desertion or from attempting at any re- 
conciliation. The rule of law involved 
in the above question appears to be that 
such conduct on the part of the deserted 
spouse would legally operate as a con- 
sent to the existing separation and would 
have the effect of absolving the deserted 
spouse from any obligation to return to 
the matrimonial home or to make amends 
for her improper conduct. In a petition 
for judicial separation based upon allega- 
tions of desertion by the other spouse, 
it has to be proved that for the period of 
jtwo years specified in Section 10 (1) (a) 
the deserting spouse has been in desertion 
without cause and that the deserting 
spouse had further the intention of put- 
ting an end to marital relations. If dur- 
ing that period, the deserting spouse has 
a just cause to remain apart, desertion 
would come to an end and the relief for 
judicial separation must 'be refused. 

11. The relevant portion of S. 10 (1) 
of the Hindu Marriage Act, 1955 is given 
hereunder: — 

"Either party to a marriage, whether 
solemnized before or after the commence- 
ment of this Act, may present a petition 
to the District Court praying for a decree 
for judicial separation on the ground that 
the other party — 

(a) has deserted the petitioner for a 
continuous period of not less than 
two years immediately before pre- 
ceding the presentation of the peti- 
tion ” 

The explanation to Section 10 is In the 
following terms: — 

"In this section, the expression "deser- 
fion” with its grammatical variations and 
cognate expressions would mean, the 
desertion of the petitioner by the other 
party to the marriage without reasonable 
cause and without the consent or against 
the wish of such party, and includes' the 
wilful neglect of the petitioner by the 
other party to the marriage.” 

12. The petition in this case under 

Section 10 (1) was filed on the 20th 

September, 1956.' The precise argument 
is that inasmuch as the respondent marri- 
ed Countess’ Reita in the year 1955, a re- 
asonable ‘cause for desertion came into 
existence, and therefore, it is not a case 
where the appellant could be deemed to 
have deserted the respondent for a period 
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of not less than two years immediately 
before preceding the presentation of the 
petition. 

13. The respondent admitted that he 
came in contact with a Dutch lady named 
Countess Reita in 1953, fell in love with 
her in 1954 and he ultimately married her 
in the year 1955, after she embraced 
Hinduism and adopted the name of 
"Shrimati Reita Devi.” According to him, 
this development was due to the attitude 
of the appellant in having determined not 
to come back to the respondent in spite of 
several efforts made on his hehalf for re- 
conciliation. It was further- pleaded that 
the appellant had gone to the length of 
expressing that she had nothing to do 
with the respondent and . that the respon- 
dent was free to remarry. 

14. Mr. Lalji Sinha appearing for the 
appellant has placed reliance on the ded- 
sion of the Supreme Court in the case of 
Lachman Utamchand v. Meena, AIR 1964 
SC 40. It was observed that if during the 
required period of two years, the wife 
had a just cause to remain apart, she 
would not be in desertion and the petition 
for judicial separation would fail. The 
learned counsel for the appellant, there- 
fore, urges that in view of the conduct 
of the respondent in having remarried 
himself in the year 1955, desertion if any 
came to an end and the remarriage _af-. 
forded a just cause to the wife for living 
apart. That also was a case for judicial 
separation imder Section 10 (1) (a) of the 
Hindu Marriage Act (1955). In that case, 
it was found that the wife had left the 
matrimonial home without justifiable 
cause and without the consent of the hus- 
band; that there was clear evidence and 
satisfactory proof that besides the factum 
of desertion, there was also animus 
deserendi at the time when the vsdfe left 
the husband’s house. 

15. The learned counsel for the _app^" " 
lant then relied upon a decision in tM 
Case of Thenku Verriah v. Tamisero 
Nagiah, AIR 1959 Andh Pra 547. The 
question that was referred to the Full 
Bench in that case was whether Cl. (4) oi 
Section 2 of the Hindu Married Womens 
Right to Separate Residence and Mainten- 
ance Act 1946 is applicable oifiy if the 
husband contracts a second marriage after 
the Act was passed or whether the words 
"marries again” are merely descriptive ot 
the position of the husband as a twice 
married man at the date when the pro- 
ceedings are taken under the _ Act and cio ^ 
not exclude from their operation the hus- 
band who has taken a second wife before 
the Act. The above Question had ansen 
in a proceeding for restitution of foniuga 
rights. The petition was contested by m 
wife on the ground that the petitioner ha 

a second wife living at the time of m 
suit. TJnder Act No. 19 of 1946, a 
is entitled to separate residence and roam- 
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tenance if the husband married again. An 
observation was made that if the wife_ is 
entitled to separate residence and main- 
tenance in case the husband marries again, 
suit . for restitution of conjugal rights 
obviously would not lie. It was also ob- 
served that under the Hindu Marriage 
Act a wife can resist a petition for res- 
titution of conjugal rights on the ground 
that the husband had married another 
wife before the Act. The conclusion . at 
which the FuU Bench arrived is quoted 
below: — 

"Whatever might have been the rights 
of the respondent to claim restitution 
of conjugal rights before the Act, _ he 
ceased to have any after this Act in view 
of the second marriage, though contract- 
^ before the Act. Section 29 (3) which 
saves certain proceedings, does not in- 
clude in its ambit a proceeding for the 
restitution of conjugal rights. I, there- 
fore, hold that after the Act of 1955 the 
respondent is not entitled to have a 
decree for restitution of. conjugal rights 
against the second appellant.” 

16. The learned counsel for the ap- 
pellant ne:rt relied -on another Division 
Bench decision of the Andhra Pradesh 
High Court in the case of S. Pullaiah v. 
S. Rushingamma, AIR 1963 Andh Pra 323. 
The case which went in appeal was one 
under Section 13 (1) (i) and Section 10 (1) 
(a) of the Hindu Marriage Act for dis- 
solution of marriage between the appel- 
lant and the respondent or in the alterna- 
tive for a decree for judicial separation. 
After referring to the right of a wife to 
claim separate residence and maintenance 
from her husband given to her under the 
Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (Act 19 of 
1946) as well as Hindu Adoptions and 
Maintenance Act. 1956, the Court pro- 
ceeded to pose the following question; 

"Now, if the wife could claim main- 
tenmce on the ground of the husband 
having taken a second wife, could it be 
posited that she had deserted her husband 
without reasonable cause within the ambit 
of S. 10 (1) (a) of the Act?” 

The answer was that obviously desertion 
could not be described as one without re- 
asonable cause if the husband had married 
again, since that marriage would afford a 
justifiable cause to the wife to live away 
from her husband. 

17. Reliance has also been placed by 
the learned counsel for the appellant on 
the decision of the Mysore High Court in 
the case of K. Siddegowda v. Parvath- 
amma, AIR 1965 Mys 299. That decision 
also proceeded on the basis that under 
Section 18 (2) (d) of the Hindu Adoptions 
and Maintenance Act, the respondent had 
a clear right to live separately from the 
appellant by reason of the fact that he 
had already another wife living, and that 


if she had the right to live separately in 
that way, it would be vmreasonable to 
suggest that there was no reasonable 
cause for separate residence, 

18. The learned counsel for the appel- 
lant also drew om attention to the deci- 
sion of the Supreme Court in Bipin- 
chandra Jaisinghbai Shah v. Prabhavati, 
AIR 1957 SC 176, but as this case has been 
fully considered and explained in the 
latter decision of the Supreme CoTurt in 
the case of AIR 1964 SC 40 (supra), it is 
not necessary for us to point out the facts 
of this case. 

19. The last case relied upon by the 
learned counsel for the appellant is Dunn 
V. Dmin, 1948-2 All ER 822. In the last 
mentioned case, however, the question, as 
to on which party, burden lay, in a case 
of this nature came up for consideration. 
It was held that the burden of proof, 
where the husband’s petition is for a 
decree of divorce on the ground of deser- 
tion, is on the husband to show that she 
deserted him without a cause. The wife 
may seek to rebut the inference of deser- 
tion by proving just cause for refusal, 
but there is no legal burden on her to do 
so. Even if she did not prove just cause, 
the Court had still to ask itself whether 
the husband has discharged the legal 
burden resting on him. 

20. Mr. Bishun Singh, learned counsel 
appearing for the respondent in reply to 
the argument advanced by Mr. Lalji Sinha 
submitted that unless it is shown that the 
fact or event had some impact on the mind 
of the respondent as a result of which, she 
deserted the respondent, the second 
marriage of the respondent did not deter- 
mine the desertion or put an end to it 
The appellant must be held to be con- 
tinuing the desertion. Desertion must be 
held to be continuing even after the res- 
pondent married Countess Reita in the 
year 1955. 

21. It has been pointed out by the 
learned cotmsel for the respondent that 
so far as facts of the instant case are con- 
cerned, it has been found by the two 
Courts below and there is overwhelming 
evidence in support of that finding that 
respondent was fully aware of the ro- 
mance between tlxe respondent and 
Countess Reita from the year 1953 and 
also of the fact that it ultimately resulted 
in the marriage of the two. The respon- 
dent sent a letter to the appellant on 13th 
October 1953 telling her that that state 
of affairs could not continue indefinitely 
and that it' wo'uld be unfair to the respon- 
dent to be subjected to that state of af- 
fairs any longer. She was also told that 
she had failed to -point out any extra- 
ordinary beha'viour on the part of her hus- 
band which could be a valid reason for 
her desertion in that manner. She was 
asked to disclose "the reason for her persist- 
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ent refusal to come and live with her 
husband and she was told that the hus- 
band would be prepared to meet any rea- 
sonable wishes that she may express. 
She was asked to join her husband at his 
post at Hague. Assurance was given to 
her that arrangements would be made, 
for her going over to Europe, by the res- 
pondent. In the end she was requested 
not to force the respondent to take any 
further steps. The appellant sent a reply 
to that letter on the 17th April 1954 
through her Advocate Sri M. B. Rege. 
Amongst other things, it was said that 
despite every thing, the appellant wished 
her husband happiness. It was further 
expressed that the appellant would ap- 
preciate if her stridhan which included 
her household effects and which she had 
taken with her to Alirajpur, iewellery 
and presents given to her by friends and 
her husband’s family at the time of her 
wedding to the value of Rs. 90,000 and 
which had been left by her at Sarela were 
returned to her as soon as possible. It 
was also said that arrangements that may 
be agreed upon, be made for her separate 
maintenance and residence, with due con- 
sidemtion to her status and that of her 
family. A desire was expressed that the 
unfortunate matter be not given wide 
publicity. It is conspicuous to note that 
in spite of the fact that she was already 
aware of the friendship between the res- 
pondent and the Dutch girl, the appellant 
did not make any reference at aU to that 
effect in her letter. She did not say that 
her refusal to go back to her husband was 
iustified on the ground that the husband 
had developed friendship with that Dutch 
girl. It is, therefore, clear that the fact 
of friendship between the respondent and 
Countess Reita did not make any contri- 
bution (contrition) in the mind of the ap- 
pellant for her determination to have noth- 
ing to do with the respondent and never to 
return to her husband’s home. What she 
really insisted upon was, that separate ar- 
rangement for maintenance and residence 
for her be made and that her alleged 
belongings be returned to her. It is, there- 
fore clear that as a matter of fact, the 
friendship of the respondent with Coimtess 
Reita - which ultimately resulted in 
marriage, did not really have any impact 
on the mind of the appellant so as to af- 
ford a cause for desertion. 

22. Mr. Singh in support of the sub- 
mission that he has made also relied on 
the decision of the Supreme Court in AIR 
1964 SC 40 (supra) on which reliance was 
placed by the learned coimsel for the ap- 
pellant himself. A clear observation in 
support of that rule of law has been made 
by the Supreme Court in that decision: 

"But there is one other matter which 
Is also of equal importance that is that the 
conduct of the deserted spouse should 
have had such an impact on the mind of 


the deserting spouse that in fact it causes 
her to continue to live apart and thus 
continue the desertion. But where, how- 
ever, on the facts it is clear that the con- 
duct of the deserted spouse has had no 
such effect on the mind of the deserting 
spouse there is no rule of law that deser- 
tion terminates by reason of the conduct 
of the deserted spouse. It appears to us 
that the principle that the conduct of the 
deserted spouse which is proved not to 
have caused the deserting spouse to con- 
tinue the desertion does not put an end 
to the desertion, appears to be self-evi- 
dent and deducible from the legal con- 
cepts underlying the law as to desertion." 

23. The Supreme Comi: then proceed- 
ed to make reference to a passage in the 
judgment of Wilmer, L. J. in 1961-3 All 
ER 957 laying down that rule of law. The 
submission made by Mr. Singh, therefore, 
finds support from the decision of the 
Supreme Court in the case of AIR 1964 
SC 40 (supra). 

24. Mr. Singh also relied on the deci- 
sion in the case of Eamshaw v. Eamshaw, 
1939-2 AU ER 698 where it was held, ap- 
proving the decision in an earlier case 
of Herod v. Herod, (1938-3 AU ER 722) 
that the petitioner’s adultery had clearly 
had no irifluence on the mind of the res- 
pondent and the period of desertion had, 
therefore, not been interrupted by it. The 
petitioner was found entitled to a decree 
nisi. 

25. The above proposition has also 
been sought to be supported by the deci- 
sion in Parrock v. Parrock, 1956-1 All ER 
555. In that case also, the rule of law 
referred to above was clearly recognised. 
On the facts of that case, it was held toat 
the wife had withdrawn from cohabita- 
tion to start Ufe with another man in dr- 
cumstances which raised the suspidon 
that adultery had been committed; the 
true inference from the facts was_ ther^ 
fore, indifferent to the fact, which she 
must have known, that Mrs. M. became 
the husband’s mistress: and that on su^ 
considerations, discretion would rightly be 
exercised in favour of the husband. 

26. Our attention was also invited to 
paragraph 157 of the Eighth Edition ol 
Rayden on Divorce at p. 188. The para- 
graph is couched in the foUowing 
language: — 

"A spouse who deserts may, during the 
statutory period, repent, of the intention 
to stay away, but may be prevented from 
returning because of the attitude or con- 
duct of the other spouse, as where a hus- 
band who is deserted lives ivith 
woman. If a spouse commits adultery 
after he or she had been deserted, or com- 
mits any other misconduct or neglect, tne 
desertion is not terminated as ^ matter o 
law; the material question is whether tn 
deserter knows of the adultery, or wn 
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ther it had any influence on his or her 
conduct In order to judge whether there 
has been any such influence, one must look 
not only at the conduct of the petitioner, 
but also at the conduct and declarations 
of the respondent. It is for the person 
committing the . adultery' to show that 
the adultery did not affect the deserting 
party’s conduct at all, bearing in nnnd 
especially the impeding of a possible 
reconciliation by reason of that adultery. 
If it is left in doubt whether the respon- 
dent knew of the adultery, or if known, 
whether his or her conduct was affect- 
ed by it, the petitioner would fail to 
discharge the burden of proof. The ques- 
tion is one to be decided according to 
the circumstances of each case”. 

The same passage finds place in para- 
graph 489 of Halsbury’s Laws of England 
Ttod Edition VoL 12 at p. 259. 

27. The submissions by ' Mr. Singh, 
therefore, have much force and we ac- 
cordingly hold that the desertion by 
the appellant did not come to an end by 
the fact that the respondent contract- 

• ed friendship with Countess Eeita in 
the year 1953 and ultimately married 
her in 'the year 1955. 

28. So far as the two decisions of 
the Andhra Pradesh Court and the one 
of the Mysore Court relied upon by the 
learned counsel for the appellant and 
referred to above, are concerned, it is 
clear that they proceeded on the assump- 
tion that as the wife ^ had been given a 
right to separate maintenance and re- 
sidence under other Acts, in case the 
husband marries a second wife, the 
husband’s remarriage, without anything 
more affords reasonable cause, for deser- 
tion. by the wife. With great respect, 
we ,do not agree with the view taken by 
Andhra Pradesh and the Mysore Court in 
the above cases. "Desertion” within the 
meaning of the provisions of the Hindu 
Marriage Act (1955) does not imply only 
a separate residence and separate living. 
It is also necessary that there must be 
determination to put an end to marital 
relations and to put an end to cohabita- 
tion permanently. Without such animus 
deserendi, there can be no desertion with- 
in the meaning of Section 10 of the Hindu 
Marriage Act (1955). If that be so, then 
it is clear that the consideration that in 
case the husband remarries, the wife is 
entitled to separate residence and main- 
tenance, caimot be utilised as argument 
for coming to the conclusion, that the fact 
of the remarriage of the husband must 
necessarily afford a .reasonable cause for 
desertion. It would not be correct to say 
that remarriage of the husband by itself 
without anything more affords reasonable 
cause for desertion. The question that 
would still remain to be answered would 
'be as to what was the impact of the fact 
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of remarriage of the husband, on the mind 
of the deserting spouse. In cases where 
the consideration of remarriage of the 
husband failed to have any impact on the 
mind of the wife, remarriage of the hus- 
band would not afford reasonable cause 
for desertion within the meaning of the' 
provision under consideration. 

29. Such view finds support from the 
decision of the Madras High ' Court re- 
ported in AIR 1965 Mad 139, A. Anna- 
malai Mudaliar v. Perumayee Ammal. 
The view taken by the Madras Court is 
that the provision of the Hindu Adoptions 
and Maintenance Act No. 78 of 1956 and 
of the Hindu Married Women’s Right to 
Separate Residence and Maintenance Act 
No. 19 of 1946 purported to give the 
trends, of what is claimed to be progres- 
sive thought in this country of placing 
women at par with men in the matter of 
their marital rights. The Court took the 
view that the right to live separately 
from the husband given to the wife imder 
S. 18 (2) (d) of the Act (78 of 1950) was 
not and could not be of the same character 
e.g. if he abandons the other wife, he 
could certainly call upon his previously 
separated wife to live with him. To res- 
pond to such request will be a duty which 
she owes to him as her husband. In support 
of the conclusion at which their Lordships 
of the Madras Court arrived, their Lord- 
ships relied on the argument that Sec. 18 
(2) (d) of Act No. 78 of 1956 says that a 
Hindu wife shall be entitled to live 
separately from her husband if he has 
any other wife living, and if the word 
"living” _was to be given its ordinary in- 
terpretation then all the wives that a man 
had married at a time when such 
marriages were legal, could live without 
him and yet claim maintenance. We are 
in respectful agreement with the view 
taken by the Madras Court in the last 
mentioned case. 

30. As a result of the view that we 
have taken, the decree of the Court below 
for judicial separation of the respondent 
from the appellant must be maintained. 

31. The appellant filed an application 
in the trial Court under Section 25 of the 
Hindu Marriage Act for fixing permanent 
alimony and maintenance. The lower ap- 
pellate Court has arrived at the finding 
that the appellant was not entitled to 
receive any sum from the respondent by 
way of maintenance. In arriving at the 
conclusion, the lower appellate Court took 
notice of the fact that the appellant has 
been granted an allowance of Rs. 400 per 
month by the Ministry of States, Govern- 
ment of India and that she has been re- 
ceiving that allowance. The appellant is 
possessed of a car and other household 
articles and that there was nothing on the 
record to show that she was not main- 
taining hexseiE from her own income. The 
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lower appellate Coiui; also took into con- 
sideration the fact that the respondent 
was getting a salary of Rs. 1600 per month. 
The respondent pays income-tax and 
super tax on his income. He has also to 
deposit annuity and general provident 
fund. After those deductions, he would 
be receiving about Rs. 1200 per month 
only out of his salary. Apart from it, the 
respondent has a daughter from Coimtess 
Reita. On the date the lower appellate 
Court decided the appeal, the lower ap- 
pellate Court speculated that he would 
have to pay at least Rs. 200 per month for 
the maintenance of that daughter. 

32. Keeping in view on the one hand 
the present high costs of living and on 
the other the fact that the respondent is 
liable to pay allowance for the mainten- 
ance of the daughter, we consider that 
appellant is entitled to an allowance from 
the respondent at the rate of Rs. 150 per 
month only. 

33. In view of our findings given 
above, the appeal is dismissed with this 
modification that the respondent will pay 
by way of maintenance a sum of Rs. 150 
per month to the appellant beginning from 
the date of this order. 

34. In view of the litigation being be- 
tween husband and wife we do not make 
any order as to costs of this Court. 

Order accordingly. 


AIR 1970 ALLAHABAD 108 (V 57 C 10) 
M. H. BEG J. 

Indo Allied Industries Ltd., Appellant 
V. Punjab National Bank Ltd., Respon- 
dent. 

Company Appln. No. 5 of 1964, D/- 
20-8-1968. 

(A) Contract Act (1872), S. 226 — 
Banker and customer — Responsibility 
and position of head office of Banking con- 
cern with regard to deposits made by 
customers who open current account at its 
branches. 

In the absence of an express contract 
to the contrary, there is an implied 
contract with a customer who opens an 
account with branch office of a Banking 
concern, which carries with it the duty 
of the bank to pay the customer only at 
the branch where the account is kept sub- 
ject to instructions to transfer the amount 
elsewhere. If the obligation to transfer 
is frustrated by local legislation or gov- 
ernmental action of the coimtry. where 
the accoimt is kept, the remaining impli- 
ed obligation to pay at the branch or of- 
fice where the account is kept cannot be 
substituted automatically by an imcondi- 
tional obligation of the principal to pay 


elsewhere by resorting to -Section 226 of 
the Contract Act. Section 226 permits en- 
forcement of contracts as they stand and 
not their substitution by fresh contracts 
with difEerent terms. 

(Para 18) 

(B) Contract Act (1872), S. 1 — Appli- 
cability — Act has no extra-territorial 
operation. (Para 19) 

_ (C) Words and phrases — - Word 'collu- 
sion’ — Meaning of. 

"Collusion” is a strong term. It had 
been defined as "A deceitful agreement— 
between two or more persons — ^to some 
evil purpose such as to defraud a third 
person of his right.” CoUusion may be 
either apparent and patent, or, what is 
more common, secret and covered by an 
apparent show of honesty. . In either case, 
collusion implies a community of purpose 
and intention between parties colluding. 

(Para 20) 

(D) Companies Act (1956), S. 518 — 
Power imder — Power is wide but is to 
be exercised when just and beneficial. 

It would not be justifiable to unduly 
curtail the ambit of a power conferred 
under Section 518 which is in wide and 
general terms. The only limitation upon 
the power is that the question to be decid- 
ed must arise "in the winding up.” The 
statutory powers of the Court in a wind- 
ing up proceeding are meant to be exer- 
cised on just and equitable grounds.^ If 
is not possible to state categories of jus- 
tice and equity exhaustively. Therefore, 
the power is wide, blit its exercise is 
made to depend, by Section 518 (4), upon 
the satisfaction of the Court that it will 
be "just and beneficial” to exercise it. 
Thus, there is scope for the exercise of 
a discretion on judicially determined 
grounds. (Para 27) 

Section 518 (b) expressly enables the 
Court to exercise all powers which it may 
exercise in a winding up by the Court 
and this often involves deteimination of 
disputed questions of fact, although these 
are generally decided on evidence taken 
by means of affidavits: (1880) 13 Ch D 
808, Rel. on. (Para 28) 

Cases Referred:' Chronological Paras 


(1961) AIR 1961 Oil 80 (V 48), 
K. I. D. Syndicate Ltd. v. Koshal 
T. & T. Co. 

(1954) 1954 AC 495 = 1954-2 WLR 
1022, Arab Bank Ltd. v. Barclays 
Bank 

(1921) 3 KB 110 = 90 LJ KB 973, 
Joachimson v. Swiss Bank Cor- 
poration 

(1915) 1915-2 KB 576 = 84 LJKB 
1443, Clare & Co. v. Dresdner 
Bank 

(1880) 13 Ch D 808 = 49 W Ch 264, 
In re Union Bank of Kingston- 
Upon-HuU 


28 

17 

23 

16 

28 
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(1878) 3 AC 325 = 47 LJ PC 42 
(Henry) Prince v. Oriental Bank 
Corporation "o 

Radha Kishan and V. B. Singh, for Ap- 
peUant; S. K. Tewari and S. N. Misra, for 
Respondent. 

ORDER:— This is an application under 
Section 518 of the Companies Act, 1956 
(hereinafter referred to as the Act), filed 
by the voluntary liquidator of Indo- Allied 
Industries Ltd. The company under 
liquidation had its registered office at 
Gorakhpur. Its Managing Agent, Ram 
Samujh Singh, opposite party No, 2 (now 
represented by his heirs), who was in 
charge of its business at Rangoon, opened 
an accoimt on behalf of the company in 
the Rangoon branch of the Punjab Natio- 
nal Bank Ltd., New Delhi, opposite party 
No. 1. The liquidator informed the 
Manager of the Rangoon branch of the 
Pimjab National Bank Ltd., by a letter 
dated 6-2-57, that he had been appointed 
liquidator of the Company in a voluntary 
liquidation on 6-1-57. He sought informa- 
tion with regard to deposits made at 
Rangoon on behalf of the Company since 
1-7-1953. The Rangoon branch of the 
Punjab National Bank gave details of 
various deposits made which showed that 
a sum of Kayate 16,101.75, (each K. is said 
to be worth roughly Re. 1 in Indian 
currency) stood to the Company’s credit 
upto 30th of Jime, 1957. The liquidator 
was also informed that, after the closing 
down of the Company’s Rangoon office, 
the accormt had become a "non-resident” 
accoimt automatically so that the Burmese 
Exchange Control Department had to be 
given a full account of the concern and 
of circumstances leading to its liquidation 
before any transfer could be made to the 
liquidator in India. The liquidator gave 
the required details, but he was informed 
an 25-11-1957 by the Rangoon branch of 
the bank that an application made for the 
transfer of K. 16,101.75 to India had been 
rejected by the Biumese Exchange Con- 
trol Department. For a long time the 
liquidator did nothing more. But, in 1963 
the liquidator learnt, as a result of fur- 
ther inquiries, that the account of Indo- 
AUied Industries in the Rangoon branch 
was closed on 23-5-1961. The liquidator 
protested against closure of this account 
without his authority and after informa- 
tion given by him that he was the liqui- 
dator. The Rangoon branch of the Bank 
had_ been nationalised and its assets and 
liabilities were taken over by the Peo- 
ples Bank No. 7 of Rangoon which, as the 
successor of the Rangoon branch of Prmjab 
National Bank Ltd, informed the liqui- 
dator, by a letter dated 29-9-1963, that the 
account was closed by payments made by 
three cheques, amounting to K. 16056. 75, 
to Ram Samujh Singh, the Director of 
the Company, who had been atitharised, 
according to it, to operate the account 


singly. The petitioner claimed that the 
payments had been made coUusively and 
wrongfully by the Rangoon branch of the 
Punjab National Bank Ltd., to Ram 
Samujh Singh, opposite party No. 2, after 
information given by the liquidator that 
the Company had gone into liquidation 
and before its nationalisation by the 
Burmese Government. The applicant 
seeks to fasten liability to pay the amount 
thus realised by Ram Samujh Singh on 
both the Opposite Parties. 

2. Neither Ram Samujh Singh, op- 
posite party No. 2, a permanent resident 
of Gorakhpur, who died during the pen- 
dency of these proceedings, nor his heirs, 
who reside at Gorakhpur, have filed any 
reply or put in appearance. The Punjab 
Nafionsd Bank Ltd. New Delhi, Opposite 
Party No. 1, has contested the applicant’s 
claim and asserted that the bank’s 
Rangoon branch was taken over by the 
Burmese Government on 23-2-1963. It 
denied any . knowledge of the circums- 
tances in which any sum was deposited 
with its Rangoon branch or how the ac- 
count was closed. It, however, relied on 
the correspondence of the applicant with 
the Rangoon branch of the Bank, and, 
after that, with the Peoples Bank No. 7, 
which the applicant had filed in this 
Court, to put forward the plea that the 
Rangoon branch was not satisfied that the 
applicant had legal authority to act on 
behalf of the Company as no information 
from any Court or other legal authority 
was received by the Rangoon branch of 
the bank. It also pleaded that, accord- 
ing to the law in Burma, a "non-resident” 
account ceased to belong to the company. 
The Bank denies all responsibility for the 
transmission of the amoimt to India as 
the Control Exchange Department of 
Burma had rejected an application for the 
transfer of the amount to India. It 
pleaded that the authority of the liqui- 
dator appointed under the law of this 
comtry could not be recognised in Burma 
which is a foreign country. Its case alone 
is that the applicant could only enforce 
his claim, if at all, in Burma against the 
successor of the Rangoon branch of the 
Bank according to the law in Burma. It 
denied that the petitioner had any cause 
of action against it in India. It is also 
pleaded that the liquidator’s claim was 
barred by limitation. A further plea is 
that payments to Ram Samujh Singh 
satisfied the demand which could be made 
against the Rangoon branch of the Bank. 

3. The liqmdator had prayed for the 
determination of only three questions 
under S. 518 of the Act and did not ask 
for anything more, but, after an examina- 
tion of the detailed pleas taken by 
the two sides, the proceedings practically 
assumed the form of a suit. Issues were 
framed and evidence was taken by my 
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learned brother Satish Chandra, J. when 
he was the Company Judge of this Court. 
The issues, as finally reframed, are as 
follows: — 

(1) Was the liquidator appointed in ac- 
cordance with law? 

(2) Did the authority of Ram Samujh 
Singh, Opposite Party No. 2, to 
operate upon the account in dispute 
in the Rangoon branch of the 
Punjab National Bank come to an 
end on or after 6-1-1957? 

(3) Was there any collusion between the 
Opposite Parties to allow Ram 
Samujh Singh to withdraw the 
amount in dispute after the Bank 
had been informed that the Com- 
pany was in voluntary liquidation 
and the Bank had agreed to trans- 
fer the amount to the liquidator? 

(4) On proved facts and circumstances 
of the case, were both or either of 
the two opposite parties, and if so. 
which party was liable to pay the 
amount in dispute to the liquidator? 

(5) Was the claim of the applicant time- 
barred? 

(6) Has this Court jurisdiction under 

S. 518 of the Companies Act to 
determine the liabilities of Opposite 
Parties on proved facts and cir- 
cumstances? 

(7) To what relief, if any, is the ap- 
plicant entitled? 

4. Issues Nos. 2 and 3 and 4 reproduce 
the three questions contained in the ap- 
plication under Section 518 of the Act 
which the applicant wants answered. 
Issues Nos. 1 and 5 and 6 have been raised 
by the pleas set up by the opposite partv 
No. 1, the Pimjab National Bank Limited, 
India. 


5. On the first issue, there was no 
serious dispute. The applicant proved, 
from the regularly kept minutes’ book of 
the meetings of the shareholders of 
Mesers. Indo-Allied Industries Limited 
that a resolution was passed, at the annual 
general meeting of the shareholders, held 
on 6th January, 1957, that the Company 
be wound up and Sri K. P. Misra be ap- 
pointed its liquidator. This fact was 
published in the official gazette dated 
19-1-1957. Ram Narain Pandey, the Ac- 
countant of the Company, proved the 
passing of the resolution. He was not 
questioned on the point. It has, there- 
fore, been duly proved that the applicant 
was appointed liquidator of the Company 
in voluntary liquidation in accordance 
with S. 485 (1) of the Act. 

Jr 

6. The second issue raises a question 
which is difficult to answer. The liqui- 
dator sent a letter dated 16th February, 
1957, to the Manager of the Rangoon 
Branch ‘of the Pimjab National Bank Ltd. 


informing him that the company had gone 
into liquidation and that he had been ap- 
pointed its liquidator by the creditors and 
shareholders of the concern. The letter 
contained a request for details of ai the 
depositors and amounts -deposited in the 
account of the company from 1-7-1953. In 
his reply, dated 8th March, 1957, the 
Manager of the Rangoon Branch asked for 
a letter ’duly signed by all the Directors 
of the Company. With a letter dated 12th 
of March, 1957, the liquidator sent a copy 
of the resolution of the meeting duly cer- 
tified by the Chairman of the Board of 
Directors and a duly certified copy of the 
mformation publish^ in daily newspapers 
in India showing that the applicant had 
been acting as the liquidator of the Com- 
pany. On 19th of August, 1957 the 
Manager of the Rangoon Branch sent in- 
formation about the deposits made show- 
ing a balance of K. 16,101.75 standing fa 
the account of the company at Rangoon. 
The Manager also informed the liquida- 
tor that the account had been opened as 
a "resident account” on 25-7-1950, but 
that it had become a "non-resident” ac- 
count after the closing down of the Com- 
pany’s Rangoon office. Further details 
relating to the company, from its incep- 
tion to its liquidation, were asked for to 
satisfy the Burmese Exchange, Control 
Department, Presumably, the Rangoon 
branch wanted to transmit the money to 
the liquidator after having been duly 
satisfied that the liquidator and not Ram 
Samujh Singh had the authority to receive 
the amount in deposit in a "non-resident 
account. On 26-8-1957, the liquidator 
sent the required information, but he 
never wrote that the authority of Rain 
Samujh Singh to operate on the account 
was terminated. The liquidator even r^ 
ferred the Bank to Ram Samujh Singh 
for further information. It appears that 
the Rangoon branch of the Bank applmd 
for the transfer of the amount to India 
after obtaining the applicant’s signature 
on an application for it. Then, tne 
Manager of the Rangoon branch informeu 
the applicant that his application for ^ 
transfer of K. 16,101.75 to India had been 
rejected by the Burmese Exchange Con- 
trol Department without assigning sny 
reason. 


7. Periodic intimation was, 
sent by the Rangoon branch of the 
addressed to the office of Indo Alhed 1 * 
dustries Ltd. at Gorakhpur (but oot 
the liquidator). The intimatiorm s 
show that on 19th February, I960, 
amount of K. 16071.75 stood to the cremi 
of the company. Evidence reveals a ^ ^ 
and unexplained gap in correspond 
after this. The liquidator 
made no further attempts either to R 
or to inquire about the deposits i- 

of February, 1963, 

sent an enquiry, by a registered acKnow . 
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ledgment due letter, addressed to the 
Manager of the Rangoon branch of the 
Bank, asking for information about the 
accoimt of the Indo-Allied Industries Ltd. 
On 12th February, 1963, the Manager of 
the Rangoon branch sent a reply inform- 
ing the liquidator that the account had 
been closed on 23rd May, _ 1961. Sub- 
sequent letters by the liquidator to the. 
Rangoon branch of the Bank failed to 
elicit any reply. After enquiries made by 
the liquidator through the Inchan Embassy 
at Rangoon, the liquidator addressed a 
letter dated 16th July, 1963, to the 
Manager, Peoples Bank No. 7 at Rangoon, 
asking for information relating to the ac- 
count of the Company. The Peoples Bank 
No. 7 sent a reply on 27th July, 1963. 
showing that it had taken over ^ the 
Rangoon branch of the Punjab National 
Bank and would look into the matter. 
On 29th October, 1963, the Manager of 
. the Peoples Bank No. 7 at Rangoon, as 
the successor to the rights and liabilities 
of • the Rangoon branch of the Punjab 
National Bahk Ltd. at Rangoon, sent the 
information that the account of the com- 
pany was closed by Mr. Ram Samuph 
Singh the Director of the Company, who 
had been "appointed to operate singly on 
the accoimt" and who had withdrawn the 
whole amount. 

8. There is no dispute about the 
genuineness of the correspondence which 
has been filed in this Court. It is evident 
from the above mentioned correspondence 
that the Rangoon branch of the Punjab 
National Bank at first recognised the 
authority of the liquidator rather hesita- 
tingly, but, after the rejection, by the 
Burmese Exchange Control Department, 
of the application for transmission of the 
amoimt to the liquidator, the Rangoon 
, branch did not consider itself bound to 
.retain the money for the liquidator but 
‘treated Ram Samujh Singh as duly 
authorised to withdraw the deposits. It 
did not even address any letters or send 
^y intimation about the account to the 
liquidator after that. It had permitted 
the Director, Ram Samujh Singh, opposite 
party No, 1, who was then resting at 
Rangoon, to withdraw the whole amount 
on behalf of the company. In other 
words, _ the Rangoon branch of the Bank 
recognised the authority of Ram Samujh 
Singh to operate on the accoxmt as 
continuing notwithstanding the appoint- 
ment of a liquidator in this coimtry whose 
application to transmit the deposite of the 
company to him had been turned down by 
the Burmese Exchange Control Depart- 
ment 

9. The terms of the actual contract 
between the Rangoon branch of the Bank 
and Ram Samujh Singh were only avail- 
able, if at all, to the Peoples Bank No. 7 
at Rangoon or to R. S. Singh who did not 


appear here. The last letter sent by the 
Peoples Bank to the liquidator shows that 
its stand is that, on the terms of that con- 
tract, the authority of Ram Samujh Singh 
to operate on the account continued, in the 
circumstances mentioned above and even 
after the appointment of the liquidator, 
and that payment to R. S. Singh by the 
Rangoon branch of the Bank was a dis- 
charge of its liability to pay to the com- 
pany. The Peoples Bank is not a party 
to these proceedings. Neither the Head 
Office of the Punjab National Bank at 
Delhi nor the liquidator could prove the 
terms of that contract. . It may be men- 
tioned that the only witness examined on 
behalf of the liquidator was Ram Narain 
Pandey, the accoimtant of the Company 
who had continued in service after liqui- 
dation commenced, and he stated tiiat tine 
authority of Ram Samujh Singh to 
operate solely on the company’s account 
at Rangoon was continued. 

10. The rule found in statutory pro- 
visions dealing with • voluntary liqui- 
dation in England, on which our statutory 
provisions on the subject are based, is 
that the powers of the directors or of any 
single director to carry on the normal 
business of the company or to act on its 
behalf terminate on the appointment of a 
liquidator, in a voluntary liquidation, but, 
they may be continued or renewed by the 
liquidator, or, by a general meeting of 
m^bers, or in a creditors’ voluntary 
winding up, by the committee of inspec- 
tions or by the creditors (See Halsbury’s 
Laws of England, 3rd edition, Vol. 6 para 
1503). _ Section 487 of our Act provides 
that, in the case of a voluntary winding 
up, the company shall, from the com- 
mencement of the winding up, cease to 
carry on its business, except so far as 
may be required for the benefi.cial wind- 
ing up of such business. But, the 
corporate state and corporate powers of 
the company continue rmtil it is dissolved. 
Section 491 provides that, on the appoint- 
ment of the voluntary liquidator, the 
powers of the Board of directors, the 
managing or whole time directors, manag- 
ing agents, secretaries, treasurers, and 
managers, shall cease except in so far as 
their continuance is sanctioned by the 
company’s general meeting or by the 
liquidator. Under Sec. 512 (1) (b) of the 
Act the liquidator in a volimtary liquida- 
tion exercises the same powers as the 
liquidator in a winding up by the Court. 
Under Section 456 of the Act, the liqui- 
dator, in a winding up by the Court, has 
the power to take dharge of and to assume 
control over all the properties and claims 
to which the company is or appears to be 
entitled. Therefore, a Bank in this coimtry 
will be boimd to recognise the authority 
of the liquidator as superseding that of a 
director after the winding up has com- 
menced and the liquidator appointed. "But, 
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our Companies Act does not provide for 
the recognition of the authority of a liqui- 
dator appointed in another country. It is 
not possible to assume that there is some 
statutory rule in Burma on the subject. 
Such a question will, in the absence of a 
specific provision in the laws of a coimtry, 
be governed by international law. • 

11. The rule of Private International 
Law adopted by the English Courts, is 
stated in Dicey’s "Conflict of Laws” (7fh 
edition p. 491), as follows: — "Rule 82 — A 
Liquidator duly appointed and authorised 
imder the law of the place of incorpora- 
tion can act on behalf of the corporation 
in England, but a foreign winding up 
order has no other effect in England.’,’ 
Comments on the rule indicate that the 
first part of the rule is based on the prin- 
ciple that the law of the place of incor- 
poration determines who is entitled to act 
on behalf of the corporation. 

12. Thus, it seems that the right of a 
liquidator appointed in another country 
and authorised by the law of his country 
to exclude others from exercising any 
control over the property of the company 
would be recognised if he appears before 
an English Court to assert rights bn behalf 
of a foreign company in liquidation over 
property situated in England. Courts in 
this country would also, I presiune, adopt 
such a reasonable rule of international 
law, but it is not possible to predict what 
rule Courts in Burma would adopt if such 
a question arose there. 

13. Apparently, the Peoples Bank of 
Burma acknowledged that it had taken 
over the rights and obligations of the 
Rangoon branch of the Bank, but it dis- 
puted the authority of the volxmtary Liqui- 
dator appointed in this coimtry on the 
ground that it had a special contract with 
Ram Samujh Singh. In the absence of 
proof of the terms of that contract or the 
state of law on the subject in Burma, It 
cannot be determined whether the autho- 
rity of Ram Samujh Singh to, operate on 
the account in Rangoon came to an end 
after 6-1-1957, Issue No. 2 caimot, there- 
fore, be determined on the material on 
record. It has to be left imanswered. But, 
this coxild not affect any liability of Ram 
Samujh Singh to accoimt to the liquidator 
for money had and received on behalf of 
the company. 

14. Before deciding issues Nos. 3 and 
4 a question an answer to which will 
largely determine these issues may be 
considered. This is: What is the res- 
ponsibility and position of the head office 
of a Baiiking concern or corporation with 
regard to deposits made by customers who 
open current account at its branches? The 
applicant relies on Section 226 of the 
Indian Contract Act which . reads as 
follows; — "Enforcement and consequences 
of agents contracts. Contracts entered into 


through an agent and obligation arising 
from acts done by an agent may be en- 
forced in the same manner, and will have 
the same legal consequences, as if the con- 
tracts had been entered into and fte acts 
done by the principal in person” On the 
other hand, the Opposite Party No. 1 re- 
lies on the special position under an im- 
plied contract of each branch of a bant 
in relation to a customer who opens an 
account at that branch, 

15. Apart from the complication intro- 
duced by the fact that the Rangoon 
branch, _ where deposits were made, frnic- 
tioned in a foreign country whose Gov- 
ernment restricted transfer of deposits 
and then took over the branch as a State- 
owned bank the very opening of an ac- 
count at a particular branch of a bank 
coimotes reciprocal obligations circum- 
scribed by the fact that the accoimt was 
opened at that branch. The position is 
thus stated in Hart’s Law of Banking (4th- 
Ed. Vol. 1. P. 96): 


"In the absence of fecial agreement 
upon the matter, a banker is oifiy bound 
to recognise a balance in favour of his 
customer at the office upon which his 
cheque is drawn; and the customer is en- 
titled to draw cheques only upon the of- 
fice at which he keeps an accoimt and to 
have them paid only at that office. From 
the nature of the case the undertaking on 
the part of the banker implied by the 
opening an account must be limited in this 
way." 


16. In (Henry) Prince v. Oriental Bank 
Corporation, (1878) 3 AC 325, the Privy 
Council held that, although, the, branch 
bairks are in principle and in fact 
"agencies of one principal banking cor- 
poration or firm”, yet, "they, may be re- 
garded as distinct for special purpose^ 
e.g. that of estimating the time at wmch^ 
the notice of dishonour should be given 
or of entitling a banker to refuse pay- 
ment of a .customer’s cheque except where 
he keeps his account.” In Clare & Co. v. 
Dresdner Bank, (1915) 2 KB 576 Eowlatt 
J. went so far as to hold; "I come to me 
conclusion, therefore, that, although the 
question seems never to have been raisea 
before, probably because such a thii^,ha= 
never been dreamt of, there is no 
tion on a bank to pay in one country a 
debt due to customer on current ^ccoun 
in another country.” In that case, me 
plaintiffs, who had an account at m 
Berlin branch of the defendant BanXi 
Wrote to a London branch demanding 
ment of the amount due on ^he 
at the Berlin branch. The 
made no request to the Berlii^ranch 
remit the money to' London. The Co 
held that there had been n 9 breach oi 
obUgation to pay as the 
not entitled to demand payment from m 
London branch. 
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17. Arab Bank Ltd. v. Barclays Bank, 
1954 AC 495 was a case of a claim made 
upon tlie head office of the Barclays Bank 
in England for an amoimt deposited in the 
current . account of the Arab Bank Ltd. 
kept at a branch of the Barclays Bank at 
Allenby Square in Jerusalem. After the 
termination of the British mandate over 
Palestine, the Arab Bank Ltd. requested 
the local "head office” of Barclays Ba^ 
in Cyprus to transfer the amount to its 
account at the Midland Bank Ltd. in 
London, This request was refused by the 
Barclays Bank on the groimd that the 
Jewish authorities, which were in de facto 
control over the area in which the 
Jerusalem branch of the Bank was situat- 
ed, would not permit the transfer. As a 
result of outbreak of war and the passing 
of a law by the State of Israel, the amount 
was paid to the Custodian of Absentee 
Property appointed by the local Jewish 
authorities. The Arab Bank sued the 
head office of Barclays Bank in England 
for return of money "had and received." 
It was held by the House of Lords that 
the rights to be paid the credit balance, 
being "locally situate” in the State of 
Israel became subject to the legislation of 
that State. The Arab Bank could not 
therefore, recover from the head of- 
fice of the bank in England. In 
addition to the plea of frustration of 
the contract with the branch in Jeru- 
salem. due to war ' and local law, a plea 
which was upheld in this case was that 
there was no effective initial demand for 
payment upon the branch in Jerusalem. 

18. The position, therefore, is that, in 
the absence of an express contract to the 
contrary, there is an implied contract, in 
such cases, which carries with it the duty 
of the bank to pay the customer only at 
the branch where the account is kept 
subject to instructions to transfer the 
amount elsewhere. If the obligation to 
transfer is frustrated by local legislation 
or governmental action of the country 
where the account is kept, the remaining 
implied obligation to pay at the branch or 
office where the account is kept cannot be 
substituted automatically by an uncondi- 
tional obligation of the principal to pay 
elsewhere by resorting to Section 226 of 
the Contract Act. Section 226 permits en- 
forcement of contracts as they stand and 
not their substitution by fresh contracts 
with different terms. 

19. Moreover, our Contract Act has no 
extra-territorial operation. The rule of 
Private International Law on the sub- 
ject is thus stated in Dicey’s "Conflict of 
Laws” (7th ed. p. 875): "Rule 171. The 
rights and liabilities of the principal as 
regards third parties are, in general, gov- 
erned by the proper law of the contract 
concluded between the agent and the third 
Party.” It may be posable to infer an 
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implied contract in cases such as the one 
before me, by applying some generally 
accepted principles, such as those discus- 
sed in Prof. Cheshire’s "Private Interna- 
tional Law”, (6th ed. 213) under the 
"Doctrine of Proper Law,” but I find it 
difficult to see how particular provisions 
of our Contract Act would apply to a con- 
tract formed outside India with regard to 
deposits beyond our territories. There 
was no express contract to that effect in 
this case. 


20. Issue No. 3 may be taken up. If 
there was any coUusiori between Ram 
Samujh Singh and the Rangoon branch of 
the Opposite Party No. 1 after the 
Bumiese Government had refused to allow 
the transmission of the amount to the 
liquidator in India, such a collusion has 
not been shown to be authorised by op- 
posite Party No. 1 which had no loiow- 
ledge of it. "Collusion” is a strong term. 
It had been defined as: "A deceitful 

agreement between two or more 

persons to some evil purpose such 

as to defraud a third person of his right.” 
Collusion may be either apparent and 
patent, or, what is more common, secret 
and covered by an apparent show of 
honesty. In either case, collusion implies 
a community of purpose and intention be- 
tween parties colluding. There is no evi- 
dence in this case of the means employed] 
by Ram Samujh Singh for obtaining pay- 
ment from the Rangoon branch of the 
bank. It is possible that he may have 
prevailed upon the Rangoon branch that 
he was legally entitled to draw the 
amount. Even if the conduct of Ram 
Samujh Singh was fraudulent it could not 
be assumed that the Rangoon branch of 
Opposite Party No. 1 was a party to that 
fraud. 


21. It was, however, contended that 
the collusion was apparent in this case. 
I do not think this would be a correct in- 
ference from facts proved. A collusion to 
be apparent must be based on facts which 
must be incapable of any other reasonable 
explanation. In the present case, the facts 
are not inconsistent with other possibili- 
ties. Therefore, there was no patent col- 
lusion between Ram Samujh Singh and 
the Rangoon branch of the Opposite Party 
No. 1. And the evidence of secret collu- 
sion is practically absent. All that could 
be said is that there are suspicious cir- 
cumstances in the case so that it is pos- 
sible that the Rangoon branch of Oppo- 
site Party No. 1 had not dealt quite 
honestly with the account in allowing Ram 
Samujh Singh to withdraw the amoimt 
lying with it. This could, however, not 
amount to collusion of the principal in any 
action of the branch at Rangoon. 


22. Issue No. 4 raises the question of 
the liability of either or both of the par- 
ties to the alleged collusive payment to 
Ram Samujh Singh. It has to be home in 
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mind that the Rangoon branch had not re- 
fused to pay the liquidator. Even before 
the liquidator made any demand' for the 
transmission of the amount to India, the 
Rangoon branch seems to haye taken steps 
on behalf of the liquidator and applied to 
the Burmese Exchange Control autho- 
rities for transmission of the amount to 
India. A copy of the Exchange Control 
Manual issued by the Rangoon Gazette 
Limited shows what were Foreign Ex- 
change Regulation Rules. Rule 9 reads as 
follows; 

"No person shall remit any money to 
any place outside the Union of Burma 
except under a permit or the approved 
application granted in his own name by 
the Controller.” 

After the Controller had rejected what- 
ever apphcation was made by the Rangoon 
branch of Opposite Party No. 1, the liqui- 
dator himself made no demand upon the 
Burma branch to transmit the amount to 
India. No doubt, if he had made that 
demand, the Rangoon branch would have 
pleaded inability to send the amount to 
India. It had already indicated its inability 
before any demand was made. The fact, 
however, ‘ remains that the liquidator did 
not make the demand 

23. An important principle, resulting 
from the implied contract between a 
customer and banker, was laid down In 
Joachimson v. Swiss Bank Corporation, 
(1921) 3 KB 110, by the Court of Appeal 
in England, after an elaborate discussion 
of case law on the subject. This 
was that, "where money is standing 
to the credit of a customer on 
current account with a banker, in the 
absence of a special agreement, a demand 
by the customer is a necessary ingredient 
in the cause of action against the banker 
for money lent.” This rule was also 
relied upon by the House of Lords in the 
Arab Bank’s case, 1954 AC 495 (supra). 
In the present case, I find neither a 
demand upon the Rangoon branch of op- 
posite party No. 1 nor upon Opposite 
Party No. 1 made by the liquidator. And; 
before any cause of action could accrue 
in favour of the liquidator, by making of 
a demand for payment, the Rangoon 
branch of the Bank had been nationalised 
and its assets and liabilities had passed 
on to the Peoples Bank No. 7 of Rangoon, 

24. Even if the payment by the 
Rangoon branch of the Opposite Party 
No. 1 to Ram Samujh Singh was unjusti- 
fiable or wrongful, the effect would be 
that the amount would be deemed' to be 
still in deposit with its successor, the 
Peoples Bank No. 7 . of ' Rangoon.' Tt could 
not be said, on the facts stated above, that 
the liability devolved upon the principal 
without even a demand for payment made 
either upon the^ agent or ujion the prin- 
cipal before the liability, if any remained 
till then, was ^ transferred to the Peoples 


Bank No. 7 of Rangoon. But, the Peo- 
ples Bank No. 7 of Rangoon is neither 
before this Court nor the question of its 
liabihty to pay is raised here. The ques- 
tion can only be decided in Rangoon in 
such proceedings as may still be open to 
the liquidator. 

25. Ram Samujh Singh, as a director 
of the company in liquidation, could not, 
however, set up the plea that he was 
dealing with the company’s funds outside 
India or that he had made a contract with 
respect to the Company’s funds outside 
India. He would certainly be liable to 
account _ because the relationship whidh 
made him accountable for the company’s 
funds and properties was created in Inia 
It is immaterial where he misappropriated 
or realiz^ the funds of the company. 
Against him. the Courts in this country 
could proceed in personam. Ram Samujh 
Singh. Opposite Party No. 2, who died in 
the course of the proceedings, did not even 
come forward to deny the claim of the 
liquidator. Under all the facts and cir- 
cumstances stated above, it is clear to me 
that the Opposite Party No. 1 was not 
liable, but Ram Samujh Singh, Opposite 
Party No. 2, was accountable to the liqui- 
dator for the amounts realised by Ram 
Samujh Singh in Rangoon on behalf of 
the company. 

26. The fifth issue raises the question 
of limitation against the Opposite Parties. 
As I have held that there is no liability 
of opposite party No. 1 on the facts and 
circtimstances foimd above, to pay the 
amount realised by Ram Samujh Singh and 
that the liability, if any, was transferred 
to the Peoples Banlc No. 7 of Rangoon, 
which was only enforceable in Rangoon, 
the question of limitation for any action 
against Opposite , Party No. 1 does not 
arise in this case. So far as Ram Samujh 
Singh is concerned, it is not necessary to 
determine here whether any claim agmnst 
his heirs would be barred by time if a 
suit was filed against them. It is enough 
to point out that so far as proceedings 
under Section 543 (1) of the Companies 
Act are concerned, for assessment of 
damages for misappropriating any funds 
of the company, the proceedings would be 
barred by Section 543 (2) of the Act. 
Such action can be taken only on an a^ 
plication under S. 543 (1) which has to 
be made within five years from the date 
of the appointment of the liquidator or ot 
misapplication, retainer, or misfeasance, 
whichever is later. No such application 
under Section 543 (1) of the Act has been 
made to this Court so far. Therefore 
action under Section 543 (1)_ of this Act 
against Ram Samujh Singh is barred by 
■time. 

27. The sixth issue raises the que^on 
of jurisdiction of this Court under Sec- 
tion 518 of tte Act which enables 
liqiiidator or any contributory or ere- 
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<^tor to apply to the Court "fa) to deter- 
mine any question in the winding up of 
the company.” This is the jurisdiction 
which has been invoked. This provision 
occurs in the part dealing with voluntary 
winding up. Section 518 (b) enables the 
Court, inter alia, to exercise in regard to 
"any other matter, all or anv of the 
powers which the Court might exercise 
if the company were being wound up by 
Court.” I do not think that it would be 
justifiable to unduly curtail the ambit of 
a power conferred in such ■wide and 
general terms. The only limitation upon 
the power is that the question to be decid- 
ed must arise "in the "winding up.” The 
statutory powers of the. Court in a wind- 
ing up proceeding are meant to be ex- 
ercised on just and equitable grounds, ft 
is not possible to state categories of jus- 
tice and equity .exhaustively. Therefore, 
the power is wide, but its exercise is made 
to depend, by Section 518 (4). upon the 
satisfaction of the Court that it 'Will be 
"just and beneficial” to exercise it. Thus, 
there is scope for" the exercise .of a discre- 
tion on judicially determined grounds. 

28. With due respect. I am unable to 
accept the view expressed in K. I. D. 
Syndicate Ltd. y. Koshal T. & T. Co., 
AIR 1961 Ori 80. that the Court’s powder 
under Section 518 of the Act does not 
extend to deciding disputed questions of 
fact. Section 518 (b) expressly enables 
the Court to exorcise all powers' which it 
may exercise in a -wunding up by the 
Court and this often involves determina- 
tion of disputed questions of fact, 
although these are generally decided on 
evidence taken by means of affidavdts. In 
re Union Bank of Kingston-upon-Hull, 
(1880) 13 Ch D 808 Jessel M. R. refused 
to unduly curtail the Court’s power 
under a corresponding provision in Sec- 
tion 138 of the Companies Act of 1862, in 
England. I prefer to adopt a similar view 
of this Court’s powers under Section 518 
of the Act. The jurisdiction of this Court 
to consider a matter in a winding up is 
also determined under Section 10 of the 
Act by the place of registration of the 
company W’hich is being w'ound up. I, 
therefore, hold that this Court has juris- 
diction to determine questions raised be- 
tween parties before this Court. It has 
determined only such questions as could, 
in my opinion, be justly and properly 
determined here. 

29. Coming to the seventh and last 
issue. I hold that, for reasons already 
stated, the applicant can obtain no relief 
bevond the determination of two of the 
three questions raised by him. He had 
prayed for no further relief. This appli- 
cation, therefore, partly succeeds and 
Partly fails. The parties will bear thdr, 
own costs. 

Order accordingly. 


(G. Prasad J.J fPrs. 27-291 All. 115 

Am 1970 ALLAHABAD 115 (V 57 C II) 
JAGDISH SAHAI AND 
GANGESHWAR PRASAD JJ, 

Ameer and others. Petitioners v. Sub- 
Divisional Magistrate Varanasi (S), and 
others. Respondents. 

Civil Misa Writ No. 7 of 1962, D/-13-8- 
1968. 

Panchayats — U. P. Panchayaf Raj Act 
(26 of 1947), Ss, 53, 89, 2 — Expression 
'Criminal Case’ in S. 89 — Connotation — 
Not restricted in its meaning to definition 
given In S. 2 — It includes proceeding 
imder S. 53 also. 

'Tlie expression "criminal case” In Sec- 
tion 89 is not restricted in its meaning to 
the definition given in Section 2 of the 
Act; it includes a proceeding under Sec- 
tion 53 also. A Sub-Di\asional Magistrate 
has. therefore, the power under Section 89 
to revise an order passed in such a pro- 
ceeding by the Nyaya Panchayat. AIR 
1960 SC 971, ReL (Para 10) 

An examination of the provisions of the 
Act clearly shows that the matters which 
the Nyaya Panchayat has been empower- 
ed to deal W'ith fall into three categories 
•viz. "Civil Case", "Criminal Case’’, and 
"Revenue Case”. Sections 75, 78. 79. 81, 
83, 85 and 86. which regulate the pro- 
cedure in relation to matters to be dealt 
vath by a Nyaya Panchayat. speak of the 
abovementioned categories only and it is 
consequently, not possible to say of any 
case coming up before the N'yaya Pandia- 
yat that it falls outside the said categories. 
The examination of Sections 83. 85, 86 and 
87 would show that the expression 'Cri- 
minal Case' has to be construed not as 
circumscribed by the definition given to 
it in the Act but as also including a pro- 
ceeding under S. 53. (Paras 6, 7) 

If a proceeding under Section 53 has 
to be regarded as a "criminal case” ■within 
the meaning of the provisions which re- 
gulate its procedure before the Nyaya 
Panchayat. it should follow that the nro- 
ceeding is a "criminal case” for the pur- 
pose of Section 89 also. The expres- 
sion "criminal case” is a well-knowm ex- 
pression having a recognised and general- 
ly accepted connotation. A proceeding 
under Section 53 of the Act is analogous 
to a proceeding under Section 107, Cri- 
minal P. C.. and having regard to the facts 
which necessitate it and the consequences 
which may ensue from it there can be 
no douPt that such a proceeding is a cri- 
minal case. In treating the proceeding as 
included in the expression "criminal case" 
in Section 89 and the other provisions re- 
ferred to above, it is only ascribing to it 
the meaning which, it bears in common ac- 
ceptation. (Para 8)' 
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Cases Referred: Chronological Paras 

(1960) AIR 1960 SC 971 (V 47) = 

(1960) 3 SCR 857, Vanguard Fire 
and' General Insurance Co., Ltd, 

. V. Fraser and Ross 9 

(1955) Writ No. 753 of 1954, D/- 
11-3-1955 (All), Girwar Singh 
V. Sub-Divisional Magistrate 2, 12 
G. N. Varma, for Petitioners; Standing 
Counsel, for Respondents. 

GANGESHWAR PRASAD J.:— TMs 
writ petition has come up before us upon 
a reference made by a learned single 
Judge of this Court. 

2. Under Section 53 of the U. P. 
Panchayat Raj Act (hereinafter referred 
to as the Act), each of the petitioners was 
ordered by the Nyaya Panchayat of 
village Khewali, district Varanasi, to ex- 
ecute a personal bond in the sum of 
Rs. 50 with one surety of hke amount for 
keeping the peace for a period of fifteen 
days. The order of the Nyaya Panchayat 
provided that in case of default in ex- 
ecuting the required bond a penalty of 
Rs. 5 per day shall be imposed on eaA 
defaulting petitioner. Against that order 
the petitioners filed an application in re- 
vision under Section 89 of the Act before 
the Sub-Diwsional Magistrate Varanad 
(S) who dismissed it on the ground that 
no revision lay. The view that the Magis- 
trate took was that an order under Sec- 
tion 53 is not an order in a "criminal 
case” as defined in the Act and is. ac- 
cordingly, not revisable imder Sec. 89. In 
taking this view he followed the decision 
of Mehrotra. J. in Girwar Singh v. Sub- 
Divisional Magistrate Writ No. 753 of 1954 
decided on March 11, 1955 (All). By 
means of this petition the petitioners pray 
for a writ in the nature of certiorari 
quashing the orders of the Nyaya Pancha- 
yat and the Sub-Di-visional Magistrate. 
The learned single Judge before whom 
the writ petition originally came Up for 
hearing foimd some difficulty in accepting 
the opinion expressed by Mehrotra, J. in 
the above decision, and that led to the 
reference. 

3. The relevant portion of Section 89 
of the Act rims as follows: 

"Section 89 (1) — A Sub-Divisional 

Magistrate, Munsif or Sub-Divisional Of- 
ficer, according as it is a criminal, civil or 
revenue case, may either on his ovm 
motion or on the application of any party 
made within 60 days from the date of the 
order complained of or where personal 
service of summons had not been effected 
on the applicant from the date of the 
knowledge of the order call for -fte record 
of any case which has been decided by a 
Nyaya Panchayat and if it^ appears to hm 
that injustice or material irregularity has 
occurred, he may make such order in the 
case as he thinks fit. 

( 2 ) ^ 


• •• 


(4) Except as aforesaid, a decree or 
order passed by a Nyaya Panchayat in any 
civil, criminal or revenue case shall not 
be open to appeal or revision in any 
Court.” 


expressions "criminal case”, 
"civil case” and "revenue case” have all 
been defined. in Section 2 of the Act. Ac- 
cording to the definition, "Criminal case” 
means a criminal proceeding in respect of 
an offence triable by a Nyaya Panchayat, 
Certmnly, a proceeding imder Section 53 
cannot be said to be a proceeding in res- 
pect of an, .offence triable by a Nyaya 
Panchayat, and if the revisional pov/er of 
Sub-Divisional Magistrate is .regarded as 
confined to a criminal case as defined in 
the Act 'Ae conclusion that an order 
under Section 53 is not revisable is cor- 
rect. ffhe question, however, is whether 
the revisional power can properly be re- 
g^ded as so confined. 


5. Now. "case” is an expression of very, 
wide import. 'When used in relation to an 
authority performing judicial function or 
exercising judicial power, it includes every 
matter which furnishes occasion for the 
perform^ce of that function and every 
subject in respect of which that power is 
exercised. There is nothing to indicate 
that the expression "case” has been given 
a restricted meaning in ■the Act. No 
doubt, sub-section (1) of Section 49 which 
provides for the formation of Benches 
speaks of "cases and inquiries” coming up 
before the Nyaya Panchayat. and it may 
thus create "the impression that the Act 
contemplates a distinction between "cases” 
and "inquiries”; but sub-section (3) of that 
section would dispel the impression and 
show that no such distinction is really 
contemplated. Sub-section (3) lays down 
that no Panch, Sarp'anch or Sahayak 
Sarpanch shall take part in the "trial of 
or inquiry in any case” to which he or 
any near relation, employer, employee, 
debtor, creditor, or partner of his Is a 
party or in which any of them is personal- 
ly interested. Here a "trial” has certaimy 
been distinguished from an "inquiry* , but 
the word '"case” has been used as com- 
prehending both. If a "case” and ^ 
"inquiry” were to be considered mstmct 
things there can obviously be no "inqu^ 
in a case”. It cannot also be reasonapiy 
suggested that the prohibition contained m 
sub-section (3) does not extend to an m- 
quiry” or that any matter which may oe 
dealt with by the Nyaya Panchayat ^ 
outside the scope of the prohibition. J- 
will further be noticed that sub-se^ 
tion (2) of Section 49 uses the 
sion "cases” at one place and 
and enquiries” at another, ^though *, 
seems evident that when using cases 
it means both "cases” and f^quines •. 
Section 49, therefore, d^s not 
that the Act draws a distinction between 
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"a case” and "an inquiry,” but only dis- 
closes that the word "case” has been 
used in that wide sense in which it in- 
cludes every matter coming up before 
the Nyaya Panchayat under the provi- 
sions of the Act and when it mentions 
both "cases” and "enquiries”^ it does so 
merely out of abundant caution and not 
because "enquiries” are not included m . 
"cases”. It would also be noted that a 
proceeding under Section 53 of the Act 
has not been described in the. Act as an 
"enquiry” or an "inquiry” and there is, no 
reason why such a proceeding should, not 
be regarded as a "case” an expression 
which,, it would be noted, has not been 
defined in the Act as it now, stands. • , 

, , 6. , An examination of the provisions of 
the Act. clearly shows that; the matters 
which "^e Nyaya Panchayat has been em- 
powered to deal with fall into three cate- 
gories viz. . "Civil Case”, "Criminal Case”, 
and "Revenue Case". Sections 75, 78. 79, 
81, 83, 85 and 86, which regulate the pro- 
cedure in relation to matters to be dealt 
with by a Nyaya Panchayat, speak of the 
abovementioned categories only and it is 
consequently, not possible to say of any 
case coming up before the Nyaya Pancha- 
yat that it falls outside the said cate- 
gories. It is true that in some sections of 
the Act some other expressions have also 
been used but they seem to us to be 
either inapt or unnecessa^. The heading 
prefixed to Section 73 is "Res Judicata 
and Pending Suits” although the section 
itself spealcs of civil and^ revenue cases 
and not suits. Sub-section (1) of Sec- 
tion 77-A provides that if any Panch is 
absent at any hearing, the remaining 
Panchas may try "the case, suit or pro- 
ceeding" although the words "suit” and 
"proceeding” have neither been defined in 
the Act nor used in it elsewhere in re- 
lation to matters to be dealt with by the 
Nyaya Panchayat.- The word "suits’ ’has 
again been unnecessarily added to the 
word "cases” in the heading of Section 78. 
These sections and Section 49 to which 
attention has already been drawn serve 
to demonstrate that the Act suffers from 
maccurate and slovenly drafting and that, 
in finding out the meaning of even those 
expressions which have been defined in 
the Act, the Court has to take into ac- 
count to a larger extent than would other- 
wise have been necessary, the context in 
which they occm. 

7. Before we advert to Section 89 it- 
self we have to see whether or not a pro- 
ceeding under Section 53 is a "criminal 
case” for the purposes of some other pro- 
visions. Sub-section (2) of S, 53 makes 
it obligatory for the Bench to hear the 
witnesses whom the person proceeded 
against may produce. Surely, the person 
concerned ^ould, therefore, have the 
right to get his witnesses summoned and 


the Nyaya Panchayat should have the 
power to secure their attendance before 
it. , Section 86 is the only section em- 
powering the Nyaya Panchayat to compel 
the attendance of -witnesses and the pro- 
duction of documents, and the power con- 
ferred thereby is in relation to ci-yil, cri- 
minal and revenue cases. If, then, a pro- 
ceeding under Section 53 is not a criminal 
case within the meaning of the section, 
it is not possible for the person proceeded 
against to have -witnesses summoned or 
for the Nyaya Panchayat to compel their 
attendance. And Section 87 which pro- 
vides for imposition of fine upon a -wit- 
ness for his failure to appear before the 
Nyaya Panchayat would automatically be 
inapplicable if the power to siunmon is it- 
self lacking. Section 83 makes it the duty 
of the Nyaya Panchayat, in relation to 
civU, criminal and revenue cases, to re- 
ceive e-vidence and to ascertain -the facts 
by every la-wful means in its power. It 
is not possible to conceive that the legis- 
lature intended to exclude a proceeding 
Tmder Section 53 from the ambit of Sec. 
83 and to absolve the Nyaya Panchayat 
from -the obligation of ascertaining -the 
facts so far as that proceeding is concem- 
ed._ Section 83 further pro-vides that the 
i^dence Act would not apply to any 
ci-vil. criminal or revenue case in a Nyaya 
Panchayat except as pro-vided in the Act 
or as may be prescribed. Could it be the 
intention of -the legislature that even 
though the Evidence Act would not apply 
to trials for offences it would neverthe- 
less apply to a proceeding under Sec- 
tion 53? Under Section 85 a Sub-Divi- 
sional Magistrate may transfer a case to 
another Bench of the Nyaya Panchayat. 
Let us suppose that a proceeding under 
Section 53 is being taken against a per- 
son in contravention of sub-section (3) of 
Section 49 or that for some other reason 
the ends of justice require the transfer 
of the said proceeding to some other 
Bench. The power conferred by Sec- 
tion 85 -will however, not at all be exercis- 
able and the person proceeded against 
will have no remedy under the pro-visions 
of the Act if a proceeding under Sec. 53 
is not included in the expression "criminal 
case”. Such a result could not have been 
intended by the legislature. The only 
reasonable conclusion to be dra-wn, there- 
fore, is that in all the aforesaid pro-visions 
the expression "criminal case” has to be 
construed not as circumscribed by the 
definition given to it in the Act but as 
also induding a proceeding tmder S. 53. 

8. If. as we have observed above, a 
proceeding under Section 53 has to be 
regarded as a "criminal case” -within the 
meaning of the provisions which regulate 
its procedure before the Nyaya Pancha- 
yat, it should, in our opinion, follow that 
•the proceeding is a "criminal case” for 
the purpose of Section 89 also. The ex- 
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pression "criminal case” is a well known 
expression having a recognised and 
generaUy accepted connotation. A pro- 
ceeding under Section 53 of the Act is 
analogous to a proceeding under Sec. 107, 
Criminal P. C.. and having regard to the 
facts which necessitate it and the con- 
sequences which may ensue from it there 
can be no doubt that such a proceeding is 
a criminal case. In treating the proceed- 
ing as included in the expression "cri- 
minal case” in Section 89 and the other 
provisions referred to above, we are only 
ascribing to it the meaning which it bears 
in common acceptation. If a proceeding 
under Section 53 of the Act were not to 
be regarded as a "criminal case” for the 
purposes of the abovementioned sections 
the_ result would be that those provisions, 
which must necessarily have been intend- 
ed to apply to all matters coming up be- 
fore the Nyaya Panchayat would become 
inapplicabla In order, therefore, to ef- 
fectuate the purpose of the Act and 
make it workable in respect of a matter 
dealt with by it, it is necessary that the 
expression "criminal case” be understood 
as including a proceeding under Sec. 53 
also. 


9. Section 2 of the Act. like almost all 
interpretation clauses, subjects its defin' 
tions to the usual condition, "unless there 
is anything repugnant in the subject or 
context.” Dealing with the effect of such 
a_ condition in the definition of the word 
“insurer” in Section 2 of the Insurance 
Act 1938 the Supreme Court observed as 
follows in Vanguard Fire and General 
Insurance Co. Ltd. v. M/s. Fraser and Ross 
AIR 1960 SC 971: 

“The main basis of this contention is 
the definition of the word 'insurer' in Sec- 
tion 2 (9) of the Act. It is pointed out 
that that definition begins with the words 
insurer means’ and is exhaustive It may 
be accepted that generally the word 'in- 
surer' has been defined for the purposes 
of the Act to mean a person or body cor- 
porate ete which is actually carrying on 
the business of insurance, i.e., the business 
of effecting contracts of insurance of 
whatever l^d they might be. But Sec- 
tion 2 begins vdth the words 'in this. Act, 
unless there is anything repugnant in the 
subject or context’ and then come the 
various definition clauses of which Cl. (9) 
is one. It is well settled that all statutory 
definitions or abbreviations must be read 
subject to the qualification variously ex- 
pressed in the definition clauses which 
created them and it may be that even 
where the definition' is' exhaustive inas- 
much asjthe word defined is said to mean 
a certain thing, it is possible for the 
word to have a somewhat different mean- 
ing in different sections of the Act 
depending upon the subject or the con- 
test That is why all 'toe definitions in 


statutes generally begin with the qualify- 
ing words similar to the words used in the 
present case, namely, unless there is any- 
thing repugnant in the subject or con- 
text. Therefore, in finding out the 
meaning of the word 'insurer' in various 
sections of the Act, meaning to be ordin- 
arily given to it is that given in the defini- 
tion clause. But this is not inflexible and 
there may be- sections in the Act where 
the meaning- may have to be departed 
from on account of the subject or con- 
text in which the word has been used and 
that will be giving effect to the opening 
sentence in the definition- section, name- 
ly, unless there is anything repugnant 
in the subiect or context. In view of 
this qualification, the court has not only 
to look at the words but also to look at 
the context, the collocation and the 
object of such words relating to such 
matter and interpret the meaning intend- 
ed to be conveyed by the use of the words 
under the circumstances. Therefore, 
though ordinarily the word 'insurer' as 
used in the Act would mean a person or 
body corporate actually carrying on the 
business of insurance it may be that in 
certain sections the word may have a 
somewhat different meaning.” 

Reference may also be made to Maxwell’s 
Interpretation of Statutes (9th Edition) 
page 34 where it is stated: 


"Even where an Act contains a defini- 
tion section it does not .necessarily apply 
in all the contexts in which a defined word 
may be found. If a defined expression is 
used in a context which the definition will 
not fit. the context must be allowed to 
prevail over the 'artificial conceptions’ of 
the definition clause, and the word must 
be given its ordinary meaning”. 

10. We have shown that if in the sec- 
tions mentioned above and in Section 89 
of the Act the expression "criminal casM 
were to be interpreted in terms of the 
definition mven in Section 2 there would 
be an obvious repugnancy in the subject 
and the context. We may also obse^e 
that authority is not altogether wanting 
for the view that the definition provided 
by an enactment may itself, in certain 
circumstances be held to be inaccurate 
-and unreUable. and we may draw atten- 
tion to the following passage in "The in- 
struction of Statutes” by Crawford (194U 
Edition) page 363: 


"Although the legislative definition Jnay 
be of great assistance in clearly revealing 
the legislative meaning, it may ^Iso create 
considerable confusion, _ the definiUV 
language may itself require constructiom 
Its own language may be ambiguous, 
may be clearly contradictory with t 
language of the statute Propen tne 
statute may indicate that the 
definition is inaccurate. ^ R is. 
obvious that before legislative deMhon 
ran be relied upon, its apphcabihty 
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•well as its reliability should be ascertain- 
ed. And in this connection, one important 
situation should be mentioned In the 
event that the definition found in the in- 
terpretation clause is at variance with the 
intention of the law-makers as expressed 
in the plain laneuage of the statute, the 
intention must prevail over the legis- 
lative definition. In other words, the 
intent of the legislature must control the 
legislative definition- But the interpreta- 
tion clause and the statute proper must 
all be construed together as a part of the 
same statute. Where this is done, if the 
definition laid down by the legislature 
does not conflict with the intent of the . 
legislature, then the former may be given 
effect. If the two can be harmonized, 
there can be no objection to allowing the 
interpretation clause to control the* 
language defined. To give the interpreta- 
tion clause precedence where the two 
cannot be harmonized, would operate to 
make the ancillary portion of the statute 
superior to the primary portion. The 
statute’s meaning would in aU probabili- 
ty be distorted, and the legislative intent 
defeated.” 

For our present purpose, however, it is 
sufficient to say that the expression "cri- 
minal case” in Section 89 is not restricted 
in its meaning to the definition given in 
Section 2 of the Act: it includes a proceed- 
ing under Section 53 also. A Sub-Divi- 
sional Magistrate has. therefore, the power 
under Section 89 to revise an order passed 
in such a proceeding by the Nyaya Pan- 
chayat 

11. .We think It necessary to mention 
that there is one proceeding under the 
Act which is certainly a case in the wide 
meaning of the term but is not subject to 
revision under Section 89. That is a 
proceeding under Section 63. Since it is 
not an independent proceeding started 
j. before the Nyaya Panchayat the legis- 
; ‘ lature thought it proper, may be, by way 
of abundant caution, to say in sub-sec- 
tion (31 of Section 77-A that the provi- 
sions of sub-sections (1) and (2) of that 
section shall mutatis mutandis apply to 
an inquiry made by a Nyaya Panchayat 
under Section 63. That inquiry, however, 
results only in a report to the Magistrate 
who directed the inquiry and does not 
lead to any order. The provisions of 
Section 89 are. consequently, inapplicable 
to it We should not therefore, be under- 
stood as holding by implication that a 
proceeding under Section 63 of the Act is 
• also a proceeding subject to reviaon 
' ^ xmder Section 89. 

12. The dedsion of Mehrotra J, In 
Writ No. 753 of 1954, D/-11-3-1955 (All) 
(Supra! proceeded upon the provisions of 
the Act as they stood at that time. It is 
not necessary for us to discuss the old 
proviaons of the Act but we may indicate 
that we do not find it possible to agree 


•with the learned Judge in the opinion ex- 
pressed by him. Before parting with the 
case we may point out the desirability of 
suitable amendments in the Act so that 
the anomalies shown above may be re- 
moved and the legislative intent may he 
expressed in clearer and more accurate 
language. 

13. For the reasons discussed above 
the writ petition is allowed, the order of 
the Sub-Divisional Magistrate Varanaa 
(S) dated 23-9-1961 is quashed and he Is 
Erected to hear and decide the revision 
on merits. 

Petition allowed. 


AIR 1970 ALLAHABAD 119 {V 57 C 12) 
D. P. UNIYAL AND C. B. CAPOOR JJ, 

Chandi Prasad. Applicant v. Chaudharl 
Chandra Pratap Singh. Opposite Party. 

Criminal Revn. No. 269 of 1966. D/-6-3- 
1968 against judgment of Addl. S. J. 
Basti. D/- 17-2-1 966. 

(A) Criminal P. C, (1898). S. 146 (1) — 
Reference of dispute to Civil Court — In 
judging whether Magistrate bad sufficient 
ground what has to be seen is substance 
and not form of order of reference — 
Order disclosing that Magistrate found it 
difficult to decide on question of possession 
— Held, it could not be said that order 
of reference was incompetent. (Para 8) 

(B) Criminal P. G. (1898), S. 146 (1-B) 
and (1-D) — Order under S. 146 (1-B) pas- 
sed after adopting finding of civil Court 
on question of possession referred to it — 
It is no more open to party to assail order 
of reference to Civil Court. (Para 10) 

(C) Criminal P. C. (1898), Ss. 146 (1-B), 
(1-D) and 439 — Order of Magistrate 
under S. 146 (1-B) — It cannot be set 
aside in revision: AIR 1963 Pat 243 (FB) 
held impliedly ovejrzded by AIR 1966 SC- 
1888. 

The finding given by the Civil Court 
in pursuance of the provision of sub- 
section (1-B) of Section 146 is a finding 
of a Court of civil jurisdiction, and as 
such, it is not subject to the jurisdictioa 
of criminal court. In so far as sub-sec- 
tion (l-D) bars appeal from such finding 
and prohibits review or revision of such 
finding, it clearly envisages that in so far 
as the order of the Magistrate is based 
on the finding of Civil Court the same 
cannot be interfered with in any way. 
The order being an integral part of that 
finding cannot be set aside in revision: 
AIR 1963 Pat 243 (FB) held impliedly 
overruled bv AIR 1966 SC 1888. (Para 12) 
Cases Referred: Chronological Paras 
(1967) 1967 All LJ 649 == ILR 

(1967) 2 All 386, Guru Prasad 

Pandey v. State 4 
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(1966) AIR 1966 SC 1888 (V 53) = 

1966 AU LJ 1122 =1966 Cri LJ 
1514, Ram Chandra Agarwal v. 

State of U. P. 12 

(1963) AIR 1963 Pat 243 (V 50) =i 
1963 (2) Cri LJ 25 (FB), Raja 

Singh V. Mahendra Singh 12 

(1899) 1899 AC 626 = 68 LJ PC 
148, Madden v. Nelson and Fort 
Sheppard Railway 10 

B. C. Saxena and K. C. Saxena, lor 

Applicant; A. G. A., for 0pp. Party. 

UNIYAL J. : — This application in re- 
vision arises out of proceedings under Sec- 
tion 145, Criminal P. C. and is directed 
against an order passed by the Magistrate 
in terms of Section 146 (1-B) of the Code 
of Criminal Procedure. 

2. The dispute related to a plot of 
land which each party claimed to be in 
his exclusive possession. Qn being satis- 
fied that there was an apprehension of the 
breach of the peace in respect of the lan<3 
in question, the Magistrate attached the 
property and followed the procedure laid 
down in sub-clause (1) of Section 145, Cri- 
minal P. C. After perusing the -written 
statements, affida-vits and other documents 
filed by the parties concerned, the Magis- 
trate came to the conclusion that it was 
a fit case which should be referred to the 
Ci-vil Court under sub-section (1) of Sec- 
tion 146, Criminal P. C, The parties were 
directed to appear before the Ci-vil Court 
and they adduced evidence in support of 
their respective claims as respects of the 
fact of possession of the subject of dis- 
pute. The Civil Court recorded a finding 
that the opposite party was in possession 
of the disputed plot on the date of the 
preliminary order as also two months next 
before the date of sucii order. 

3. On receipt of the finding of the 
Ci-vil Court the Magistrate proceeded to 
dispose of the proceeding imder Sec. 146 
(1-B), Criminal P. C. in conformity -with 
■the decision of the Civil Court, and passed 
an order directing the delivery of posses- 
sion to the opposite party., 

4. The applicant filed a revision in the 
Court of -the Sessions Judge against the 
order of the Magistrate but the same was 
dismissed. He -then came up in revision 
to this Court and the matter was heard 
by our brother Rajeshwari Prasad, J., who 
observed that in -view of the Di-vision 
Bench decision of this Court in Guru 
Prasad Pandey v. State, 1967 AU LJ 649 
an order pass^ by the Magistrate in con- 
formity -with the decision of the Ci-wl 
Comt was not amenable to the re-visional 
jmis(iiction of the Sessions Judge and the 
High Coiurt. He was, however, of the 
-vie-w that it was not clear from the said 
decision whether what was intended was 
to lay do-wn that no revision petition -was 
entertainable against the order of the 
Magistrate or whether it was intended 


that the correctness of the finding of the 
Ci-vil Court was not liable to be challenged 
by way of re-vision. He, therefore, direct- 
ed the case to be laid before a larger 
Bench for decision and that is how the 
matter has come before us, 

5. The learned counsel for the appli- 
cant advanced three contentions before 
us; first, that the Magistrate had no juris- 
diction to make the reference to the Civil 
Court. Secondly, that if it was shown 
that the reference made by the Magis- 
-trate -to the Civil Court was itself filegal 
the order passed by him imder Sec. 146 
(1-B) would become vitiated and the High 
Court was entitled to interfere in revi- 
sion. Lastly, it -vvas contended , that the 
order of the Magistrate, which was based 
on the finding recorded by the Civil 
Court, was liable to be challenged by way 
of re-vision. 

6. Before we proceed to examine the 
above contentions, it is necessary to read 
■the relevant pro-visions of the Code of Cri- 
minal Procedure. 

7. Section 146, Criminal P. C. as am- 
ended by Act 26 of 1955, is as follows: 

"146(1) — If the Magistrate is of 
opinion that none of the parties was then 
in such possession, or is unable to decide 
as to which of them was then in such 
possession, of the subject of dispute, he 
may attach it, and draw up a statement of 
the facts of the case and forward the re- 
cord of the proceeding to a Ci-vil Court of 
competent jurisdiction -to decide the 
question whether any and which of the 
parties was in possession of the subject 
of ^spute at the date of the order as ex- 
plained in sub-section (4) of S, 145; and 
he shaU direct the parties to appear 
before the Civil Court on a date to be 
fixed by him; 

Pro-vided thaf...,......».,rt.a 

(1-A) On receipt of any such reference, 
the Civil Court shall peruse the evidence 
on record and take such further evidence 
as may be produced by the parties re^ 
pectively, consider the effect of all such 
e-vidence, and after hearing the parties, 
decide the question of possession so re- 
ferred to it. 

(1-B) The Ci-vil Court shall, as far as 
may be practicable -within a period of three 
months from the date of -the appearance 
of -fhe parties before it, conclude the m- 
quiry and transmit its finding together 
■with the record of the proceeding to the 
Magistrate by whom the reference was 
made; and the Magistrate shall, on receipt 
thereof, proceed to dispose of the pro- 
ceeding under Section 146 in conformity 
■with the decision of the Civil Court. 

(1-C) 

(1-D) No appeal shall lie from any 
finding of the Civil Court given on a re- 
ference under this section, nor sh^ any 
re-view or re-vision of any such finding n 
allowed. 
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(1-E) An order under this section shall 
be subject to any subsequent decision of 
a Court of competent jurisdiction. 

8. It mil be seen that the Code envis- 
ages two situations in which a Magistrate 
may decide to make a reference to the 
Civil Court in a proceeding xmder Sec- 
tion 145, Criminal P. C. : 

(i) if he is of opinion that none of the 
parties is proved to be in possession of the 
subject- of dispute; or 

(ii) if he is unable to decide as to which 
of them was in such possession. 

In the instant case the Magistrate, it ap- 
pears, was imable to decide as to which 
of the two parties was in possession of the 
subject of dispute and he, therefore, con- 
sidered it to be a fit case to .be referred 
to the Civil Court for recording a toding 
on the question of possession. It is true 
that he did not, in so many words, state 
that he was making the reference because 
of his inability to determine as to which of 
the parties was in possession of the subject 
of dispute. Nonetheles, it is perfectly plain 
from the order' passed by him that he 
found difficulty in reaching a definite con- 
clusion as to which of them was really in 
possession. Under the circumstances he 
was, m our opinion, perfectly justified in 
making a reference to the Civil Court. 
In judging whether the Magistrate had 
sufficient ground to refer the dispute to 
the Civil Court, what has to be seen is 
the ^substance and not the form of the 
order. The jurisdiction of a Magistrate 
to refer the question of possession- for 
decision to the Civil Court arises as soon 
as he is unable to make up his mind as to 
which of the parties was in possession on 
the relevant dates. It cannot be said that 
the order of reference passed by the 
Magistrate in terms of sub-section (1) of 
Section 146 was incompetent. We, there- 
fore, overrule the first contention and 
hold that the Magistrate had acted legally 
in referring fhe dispute to the Civil Court 
for decision- 

9. As regards the second contention, 
whether it is open to a party to challenge 
tile order of reference made by the 
Magistrate imder sub-section (1) of Sec- 
tion 146 by way of revision, we think that 
the answer miist be in the affirmative. In 
^e present case, however, the point raised 
is purely academic inasmuch as the ap- 
plicant did not file any revision against the 
said order of the Magistrate. 

10. It remains however to consider 
whether it is open to a party to assail the 
validity of the order of reference after 
the Civil Court has recorded a fin dipff on 
the question of -possession and that findinp f 
has been adopted by the Magistrate by 
passing an order xmder sub-section (1-B) 
of Section 146, Criminal P. C. Piima 
facie, it seems to us that such a course 
would result in defeating the purpose 


which the law seeks to achieve, namely, 
to expeditiously dispose of the proceedings 
under Section 145, Criminal P. C. Apart 
from the fact that the aggrieved party 
has a right and opportunity to file a revi- 
sion against the order of the Magistrate 
making the reference to the Civil Court 
at the time when it was made, there is, 
the further fact that the applicant having 
submitted to the jurisdiction of the Civil 
Court and contested the case before it, it 
would be contrary to the provisions of 
sub-section (l-D) of Section 146 to permit 
a party to challenge the finding of the 
Civil Coiurt by an indirect method. If 
once it is held that the finding of the 
Civil Court is not subject to an appeal or 
to a review or revision, then it must 
follow that a party cannot be allowed to 
do that indirectly which he is prohibited 
from doing directly. (See Madden v. 
Nelson and Fort Sheppard' Railway, 1899 
AC 626. 

11. Coming to the last contention 
advanced by .the learned counsel for the 
applicant, we are of opinion that the 
order passed by the Magistrate in terms 
of sub-section (1-B) of Section 146 can- 
not be assailed in revision in so far as 
^at order is in conformity with the find- 
ing of the Civil Court. By sub-sec- 
tion (l-D) of Section 146 the legislature 
has put an embargo on appeal being 
filed against the finding of the Civil Court 
made on a reference under that section, 
The_ legislature has ffiso barred the juris- 
diction of the Criminal Court to review 
or revise any such finding of the Civil 
Court. It was said that the findmg given 
by the Civil Court had merged in the 
order of the Magistrate and was no 
longer the decision of a Civil Court, but 
was in fact order of the Criminal Court, 
which is subject to the revisional juris- 
diction of the Sessions Judge and the 
High Court. There is an obvious fallacy 
in this argument. The Magistrate while 
acting in pursuance of sub-section (1-B) 
of Section 146 does not exercise his own 
judgment but rather accepts and adopts 
the finding given by the Civil Court as 
final and conclusive, so that the finding 
of the Civil Court is an integral part of 
the order of the Magistrate with the 
result that the order of the Magistrate 
cannot be set aside without disturbing 
the finding of the Civil Court. Indeed, 
the finding of the Civil Court is insepar- 
able from the order of the Magistrate. 
Take away the finding and the order of 
the Magistrate ceases to exist. How can 
It then be argued with any show of rea- 
son that although the finding of the 
Civil Court is immune from attack, the 
order of the Magistrate based on such 
finding is liable to be set aside by way 
of revision? 

12. The learned coimsel referred to 
the case of Raja Singh v. Mahendra 
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Singh, AIR 1963 Pat 243 (FB) in support 
of his argument that an order of the 
Magistrate passed in terms of sub-sec- 
tion (1-B) of Section 146 can be interfer- 
ed with by the High Court in exercise 
of its revisional jurisdiction. Dealing 
with this question Misra, J. observed; 

"In my opinion, however, sub-sec- 
tion (l-B) cannot be read in that form. 
If the legislature intended to curtail the 
power of the High Court in regard to 
the order passed under Section 146, 
Cr. P. C. there should have been side by 
side an amendment of Sections 435 and 
439 of the Code. The same not havmg 
been done, sub-section (1-D) must be 
given a narrow interpretation so as to 
confine it only to the finding of the 
Civil Court as such and not to extend it 
to the position which results when such 
a finding has been adopted by the 
Magistrate and order passed upon Its 
basis.” 

With great respect, the reasoning adopt- 
ed by the learned Judges of the Patna 
High Court seems to us to be based on a 
misconception. The learned Judges seem- 
ed to think that tiie bar created by sub- 
section (l-D) was in respect of the find- 
ing of the Civil Court only. The provi- 
sions of the Code of the Criminal Pro- 
cedure relate to procedure in respect of 
cruninal matters, such as, investigation, 
inquiry, trial or right of appeal or revi- 
sion etc. The Code does not and cannot 
make provision for a right of appeal or 
revision against a finding or order of the 
Civil Court. That is a matter which 
falls within the exclusive province of the 
Code of Civil Procedure. The learned 
Judges were misled into thinking that 
the Civil Court recording a finding in 
terms of Section 146, Cr. P. C. was ex- 
ercising a criininal jurisdiction and not 
a civil jurisdiction. At page 246 of th^ 
judgment the learned Judges said: — 

"It is true, no doubt that against a 
finding of the Civil Court no appeal, review 
or revision will lie rmder the Code of Civil 
Procedure inasmuch as the -Civil Court 
while adjudicating a reference made by 
the Magistrate, does not act as a Civil 
Court independently but only records 
a finding as a tribunal which in itself 
will not be operative unless it is adopt- 
ed by the Magistrate, although the latter 
is bound to act in. conformity with it.” 
The above view of the learned Judges 
of the Patna High Court is clearly unten- 
able in view of the decision of the 
Supreme Court in Ram Chandfa Agarwal 
V. State of U. P. 1966 All LJ 1122 -= 
(AIR 1966 "SC 1888). Mudholkar. J., 
spealdng for the Court stated as follows: 

"No doubt, the Magistrate, while dis- 
charging his function rmder the Code of 
Criminal Procedure imder Section 145 
(1). would be exercising bis criminal 


jurisdiction because that Is the only kind 
of jurisdiction which the Court confers 
upon the Magistrate but when the Magis- 
trate refers the question to a Civil Court 
he does not confer a part of his criminal 
jurisdiction upon the Civil Coiut There 
is no provision imder which he can clothe 
a Court or a tribunal which is not specifi- 
ed in the Criminal Procedure Code with 
criminal jurisdictica”. 

There can, therefore, be no doubt that 
the finding given by the Civil Court in 
pursuance of the provision of sub-sec- 
tion (1-B) of Section 146 is a finding of a 
Court of civil jurisdiction, and as such, 
Jt is not subject to the jurisdiction of 
Criminal Court. In so far as sub-sec- 
tion (1-D) bars appeal from such finding 
and _ prohibits review or revision of sucn 
finding, it clearly envisages that in so 
far as the order of the Magistrate is bas- 
ed on the finding of the Civil Court, the 
same cannot be interfered witli in any 
way. The order being an integral part 
of that finding cannot be set aside in revi- 
sion. 

13. We are, therefore, of the opinion 
that the points raised by the. learned 
coimsel for the applicant are without 
merit and must fail. 

14. The revision application is with- 
out merit and is accordingly dismissed. 

Revision dismissed. 


AIR 1970 ALLAHABAD 122 (V 57 C 13) 
B. D. GUPTA, J. 

Babboo, Applicant y. State, Opposite 
Party. 

Criminal Revn. No. 1743 of 1967. D/' 
18-2-1969, against order of S, J. Allaha- 
bad, D/- 18-9-1967. 

(A) Prevention of Food Adulteration 
Act (1954), Section 13. Sample of Co^s 
milk — Schedule- of time for deterioration 
- — Sample kept according to B^es — ' 
Sample retains its character and is cap- 
able of analysis for 10 months — 
cufion before 10 months — Accused bela 
pot deprived of benefit of Section 13 
1968 All U 916, Not foU. 


Sample of Cow’s milk, to which neces- 
sary quantity of formaline has_ been 
added according to Rules and which has 
been kept in normal _ circumstanc^ 
retains its character and is capable oi 
being usefully analysed for a pOTod ot 
about ten months. • (Para ^1 


Hence, where the accused from whom 
he sample of Cow’s milk was teken, w 
ought to be prosecuted after sax monw 
efore the expiry of 10 months from tnu 
ate on which the sample was ooU - 
d. it could not be said that fte aocuseh 
Tfse? rfo'ri’riTrorl n'f ATI nODOrtUIllty tO A _ 
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himself of the benefit of the provisions 
contained in Section 13. if the necessary 
precautions prescribed by the Rules foi - 
preserving the same have been taken- 
Cr Rev. No. 1612 of 1962. D/- 30-9-1965 
(All). Foil.; AIR 1967 SC 970. Distins.; 
1968 All LJ 916 held not correctly decid- 
ed and Not Foil (Para 4) 


(B) Prevention of Food Adulteration 
Rules (1955), Rule 20 — Rule as to ad- 
dition of preservative mandatory. 

Where the prosecution failed to esta- 
blish that the necessary preservative was 
added to the sample, it could not be said 
as to what may have happ&ed to the 
sample by the time it was examined' by 
the Public Analyst, and no reliance on 
the result of the analysis by the Public 
Analyst can be placed for sustaining the 
conviction. (Para 5) 


Cases Referred: Chronological Paras 
(1968) 1968 AU LJ 916 = 1969 
All Cri R 172. Net Ram v. State 3. 4 
(1967) AIR 1967 SC 970 (V 54) = 

1967 Cri LJ 939, . Municipal Cor- 
poration of Delhi V. Ghisa Ram S 
(1965) Cri. Revn. No. 1612 of 1962, 

D/- 30-9-1965 (AR), Gokul Chand 
V. State 4 

P. S. Misra, for Applicant; Government 
Advocate, for Opposite Party. 

ORDER: — This is a re'vision by one 
Babboo who stands comicted for the 
offence punishable under Section 16 of 
the Prevention of Food Adulteration 
Act, hereinafter referred to as the Act. 


2. The prosecution case ■was 'that, on 
the morning of the 21st of July, 1966, 
the applicant was found on the Rewa 
Road near village Sarangpur, •within the 
jurisdiction of police station Ghurpur 
in the district of Allahabad, transport- 
ing cow’s milk for sale, sample where- 
of was purchased by Sri B. L. Sharma, 
a Food Inspector, and, on examination 
of the said sample by the Public Analyst, 
the same was found deficient in non-fatty 
solid contents. The applicant pleaded 
not guilty and stated that he was trans- 
porting the milk for his o’wn use and riot 
for sale. The learned Magistrate accept- 
ed the prosecution case, rejected the 
defence and convicted the applicant, 
awarding him rigorous imprisonment for 
a period of one year. An appeal to the 
learned Sessions Judge having failed the 
applicant filed this revision. 

3. At "the hearing of this re'vision 
learned counsel for ■&€ applicant raised 
two substantial points. The &st was 
that, b-y reason of delay in starting the 
prosecution of the applicant, the appli- 
cant was deprived of the valuable right 
conferred on him by 'the provisions con- 
tained in. Section 13 of the Act to get the 
sample analysed by the Director of the 
Central Food Laboratory because by the 
■ time 'the applicant learnt of Ms pro- 


secution the sample must have deteriorat- 
ed to such an extent that it would have 
defied analysis. Reliance in support of 
this contention, was placed by learned 
counsel on my decision in the case of 
Net Ram v. State, 1968 All LJ 916. The 
second point raised by learned counsel 
was that, on the material on record it 
could not appropriately be held that 
when the Food Inspector took the sample 
he added thereto the necessary quantity 
of formaline as required by the rules 
framed under the Act. Having heard 
learned counsel for the parties I am of 
■the opinion that, whilst .the first conten- 
tion must be negatived, the second must 
be accepted and this re-vision must be 
allowed. 

4. The facts relevant to the first con- 
tention are that the sample in question 
was taken on the 21st of July. 1966. The 
report of the Public Analyst is dated the 
3rd of November. 1966. The complaint 
filed by the Food Inspector, which was 
duly forwarded to the Court of the 
Magistrate concerned, is dated the 30th 
of November, 1966. The case was 
registered and, on the 14th of Decem- 
ber, 1966, summons was directed to be 
issued to the applicant requiring the an- 
plicant to appear on the 27th of December, 
1966. Nothing appears to have been done 
bv the office of the learned Magistrate 
in compliance vrith the above order with 
the result that, on the 27th of December, 
1966, the learned Magistrate passed 
another order for the issuance of fresh 
summons requiring the applicant to ap- 
pear on the 22nd of February, 1967 and 
on the latter date the applicant appear- 
ed in Court for the first time. Keeping 
in -view the fact that the sample in ques- 
tion was alleged to have been taken 
from ^e applicant on the 21st of July, 
1966. it was urged that more than six 
months had passed by the time the ap- 
plicant had the opportunity to avail him- 
self of the benefit of the pro'visions con- 
tained in Section 13 of the Act and the 
sample must have deteriorated and 
analysis thereof by the Director of the 
Central Food Laboratory must have been 
rendered useless. Tliis case is no doubt 
fuRy covered by the decision recorded 
by me in the case of 1968 AR LJ 916 
(supra), in which I applied the schedule 
of time in regard to deterioration of curd 
which had been accepted by the Supreme 
Court in the case of Municipal Corpora- 
■Ron of Delhi v. Ghisa Bam, AIR 1967 SC 
970 on the basis of e'vidence given by one 
Dr, Satya Prakash. Mr. Girdhar Malaviya, 
appearing for the State, however, drew 
my atten-tion to the decision recorded by 
D. S. Mathur, J„ on the 30th of Septem- 
ber, 1965, in Criminal Re'vn. No. 1612 of 
1962 (AR), Gokid Chand v. State, in sup- 
port of ■the contention that in case of 
co'w’s milk, to wMch the necessaiy 
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quantity of formaline had been added 
and which had been kept in normal 
circumstances, the sample retains its 
character and is capable of being use- 
fully analysed for a period of about ten 
months. A perusal of the judgment 
makes it clear that the above conclu- 
sion was recorded by brother ^ Mathur 
after a thorough investigation into the 
question and, if I may say so with res- 
pect, I see no reason why the said con- 
clusion should not be accepted as correct 
and followed in cases dealing with cow’s 
milk. After reading the material set 
forward by brother Mathur in support 
of the conclusion recorded by him I have 
no hesitation in recording my feeling 
that, in accepting in regard to milk the 
schedule of time accepted by the 
Supreme Court in regard to curd in the 
case of AIR 1967 SC 970 (supra) I com- 
mitted an error, and that the schedule of 
time which should be applied to cases of 
milk should be the one incorporated by 
brother Mathur in Criminal Revn. No. 
1612 of 1962, D/- 30-9-1965 (AU). It iS 
unfortunate that the above dedaon, 
even though approved for reporting, does 
not appear to have been reported in any 
law reports even though more than three 
years have passed since it was record- 
ed. If this decision had been reported 
or had otherwise been brought to my 
notice when I decided the case of 1968 
All LJ 916 (supra) my conclusion, I 
trust, would have been in line with the 
result of a thorough investigation into 
the matter by brother Mathur in Cri- 
minal Revn. No. 1612 of 1962, D/- 30-9- 
1965 (All) referred to above. Therefore, 
in the present case, since only about six 
months had passed since the date on 
which the sample of milk was collected 
by the Food Inspector I am unable to 
accept that the sample was bound to 
have deteriorated by the time the accus- 
ed had the opportunity to avail himself 
of the benefit of the provisions contain- 
ed in Section 13 of the Act. The first 
contention must, therefore, fail. 

5. As regards the next contention, 
learned counsel for the State concedes 
that, apart from such statements of the 
Food Inspector as are on record, there 
is no other material on record to make 
out that the required quantity of forma- 
line was added to the sample of ■ milk 
purchased by the Food Inspector from 
the applicant. There is no controversy 
that none of the three bottles into which 
the sample was divided was before the 
Court. A perusal of the provisions con- 
tained in Section 11 of the Act makes 
it clear that of the three containers into 
which the sample is divided one is hand- 
ed over to the person from_ whom the 
purchase is made, another is sent for 
analysis to the Public Analyst and the 
third container is retained by the Food 


Inspector for pfoduction in case any legal 
proceedings are taken or for analysis by 
the Director of the Central Food Labora- 
tory imder sub-section (2) of Section 13 
of the Act, as the case may be. In the 
case before me the third container which 
the Food Inspector must have retained for 
production in case any legal proceedmgs 
were taken was, however, not produced 
by the Food Inspector at the trial. During 
the course of his examination-in-chief 
the Food Inspector, Sri B. L. Sharma, 
made a statement that he had added pre- 
servative to the sample purchased by 
hiim He did‘ not mention the substance 
which he haid added as preservative, nor 
the quantity or proportion thereot ilie 
rnatter was pursued in cross-examina- 
tion and the Food Inspector stated that 
there -was nothing^ on the record of the 
ffle with him to indicate that preserva- 
tive had been added to the sample pur- 
chased by him. He stated that in the 
labels which are pasted on the con- 
tainers a mention is made of the preser- 
vative which is added but he confessed 
that he had before him neither any label 
nor ariy container. If he had retained 
the third container and brought the 
same with him whilst the trial was go- 
ing on and had produced the same the 
label thereon would have disclosed the 
fact of the adding of preservative as also 
the nature and quantity of the preserva- 
tive actually added. Learned counsel 
for the State has been tmable to place 
before me any material which might 
furnish any explanation for this omis- 
sion on the part of the Food Inspector. 

I am thus left with the bald statement 
made by the Food Inspector more than 
ten months after the date on which he 
had .purchased the saniple of milk that 
he had added preservative to the sample 
purchased by him. I find it impossible 
to accept that the Food Inspector remem- 
bered, as a fact the adding, of presem- 
tive to the- sample purchased by hM 
from the applicant after a lapse of such a 
long time. It appears manifest that dur- 
ing this long period, in his capacity as 
Food Injector, he must have 
samples in numerous cases, and tiie best 
that can be said about his assertion ttot 
he had, in fact, added preservative in the 
case in question is that this assertion was 
merely the result of belief that he must 
have done so, and not the result of actual- 
ly remembering, as a fact, that he naa 
done so on the date and time when he pur- 
chased the sample in question. The pro* 
visions contained in Rule 20 are manda- 
tory and I find it impossible to accep 
that the prosecution has established com- 
pliance with the rule. Failure on mc 
part of the prosecution to establish tna 
the necessary preservative was nd e 
would lead to the result that it caim 
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be said as to what may have happened 
to the sample by the time it was examm- 
ed by the Public Analyst, and no reliance 
on the result of the analysis by the 
Public Analyst can, therefore, be placed 
for sustaining the conviction of the ap- 
plicant. 

6. Accordingly this revision is aUow- 
ed and the conviction of the applicant 
and the sentence of one year’s R, I. 
awarded to him are set aside. The ap- 
plicant is on bail. He need not sur- 
render, His bdl bonds are discharged. 

Revision allowed. 


AIR 1970 ALLAHABAD 125 (V 57 C 14) 
SATISH CHANDRA, J, 

Asharfi Lai, Plaintiff-Appellant V. yaid 
Mohan Lai, Defendant-Respondent 
Second Appeal No. 3437 of 1963, D/- 
3-1-1969 against judgment of Civil J., 
Moradabad, D/-20-8-1963. 

(A) Houses and Rents — tJ. P. Tempo- 
rary Control of Rent and Eviction Act 
(3 of 1947), Section 3 — Commissioner’s 
order under Sec. 3 effective on the date 
of filing of suit — Cancellation by State 
Government subsequent to filing of suit 
— - Suit is maintainable — Jurisdiction 
of CivU Court — AIR 1965 AU 498 
(FB) Held overruled by (1968) All WR 
(HC) 713 (SC). 

The Commissioner grants permission 
to sue and thereupon a suit is instituted. 
An order of the State Government passed 
after the institution of the suit revok- 
ing the permission is ineffective. Itl 
such a case the power of the State Gov- 
ernment itself becomes exhausted after 
the institution of the suit, and the com- 
petence of the suit remains unaffected. 
Thus, even though the statute provides 
a remedy to fte tenant against the order 
of the Conunissioner granting permission, 
^e event of the filing of the suit renders 
it illusory. The tenant gets no real relief 
under S. 7-F. The purpose of attaching 
finality to the order of the Commissioner 
by Section 3(4) apparently was the exis- 
tence of an effective remedy tinder Sec- 
tion 7-F at the hands of the State Govern- 
ment. But. if in a given class of cases 
the remedy against an order is infruc- 
tuous, much less adequate, the attach- 
ment of finality would not preclude the 
Civil Courts from adjudicating upon its 
validity or correctness. AIR 1965 All 498 
(FB) held overruled by 1968 AU WR (HC) 
713 (SC) and (1968) AU LJ 1023 (SC), Rel, 
on. (Paras 3 and 9 and 11) 

(B) Houses and Rents — U. P. Tempo- 
rary Control of Rent and Eviction Act (3 
of 1947), Section 16 — Finality to Com- 
missioner’s order is attached by Sec- 


(Prs. 5-6)-(Prs. 1-2] AU. 125 

tion 3 (4) and not Section 16 ■ — Provi- 
sions do not affect orders of Commis- 
sioner — Civil Court competent to 
adjudicate such orders. (Para 4) 

(C) Civil P. C. (1908), Section 9 — 
Jurisdiction of Civil Courts — Exclusion 
by Special Statutes — Principles for 
determination stated — U. P. Temporary 
Control of Rent and Eviction Act. 

Although U. P. Temporary Control of 
Rent and Eviction Act does not contain 
an express bar to the jurisdiction of the 
Court, yet the statute attaches a finality 
to the order of the Commissioner. The 
Civil Cotirts would be entitled to see 
whether in making the impugned order, 
the statutory authority complied vnth the 
provisions of the statute or whether It 
acted in conformity with the fimdamental 
principles of judicial procedure. The 
jurisdiction of the Civil Courts would be 
barred if it is found that the scheme and 
machinery of the Act provides adequate 
or sufficient remedy to the person aggriev- 
ed against the impugned order. AIR 1969 
SC 78, Rel. on. (Para 6) 

(D) Houses and Rents ■— U. P. Tempo- 

rary Control of Rent and Eviction Act 
P of 1947), Section 3 (3) — Commissioner 
in hearing revision entitled to take into 
consideration subsequent events either 
of facts or law which are germane to the 
existence of power of revision — He can 
act on compromise. (1968) 22 STC 26 (All) 
Dissented from. (Paras 18 and 20) 

Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 78 (V 56) = 
1968-22 STC 416, Dhulabhai v. 

State of Madhya Pradesh 5 

(1968) 1968 AU LJ 1023 = 1968 AU 
WR HC 892 (SC), Purshottam 
Das V. Smt. Rajmani Devi 10 

(1968) 1968 AU WR HC 713 (SC), 
Bhagwan Das v. Paras Nath 3, 9, 10 
(1968) 1968-22 STC 26 (AU). Commr. 

Sales Tax, U. P. v. Ujjal Singh 
Autar Singh 18 

(1965) AIR 1965 AU 498 (V 52) «=' 

1964 AU WR (HC) 617 (FB). 

Bashi Ram v. Mantri Lai 9 

(1947) AIR 1947 Nag 17 fV 34) = 

ILR (1946) Nag 824 (FB). Jiwibai 
V. Ram Kuwar Shriniwas 15 

(1936) AIR 1936 Lah 583 (V 23) = 

165 Ind Cas 274, Rasul Shah v. 

Diwan Chand 16 

(1891) ILR 13 All 272 = 1891 AU 
• WN 61 (FB), Jang Bahadur Singh 
V. Shankar Rai 15 


S. P. Gupta, for AppeUant; P. K. Misra, 
for Respondent. 

JUDGMENT: — The plainfffr-appeUant 
came to Court for the ejectment of the 
defendant and for recovery of arrears of 
rent. 

2. The plaintiff was the landlord of the 
accommodation in dispute of which the 
defendant was a tenant on Rs, 12.50 p. m. 
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The plaintiff applied for permission imder 
Section 3 of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act (hereinafter 
called the Act). The Rent Control Officer 
after hearing the parties rejected this ap- 
plication on 15th April. 1960. The plaintiff 
preferred a revision. The Commissioner 
decided it on 11th July. 1960. and granted 
the requisite permission to sue the tenant 
in ejectment in terms of a compromise 
filed by the parties’ counsel. The tenant 
then went up to the State Government 
under Section 7-F of the Act. He chal- 
lenged the validity of the compromise. 
The State Government cancelled the Com- 
missioner’s order on 21st October, 1961. 
In the meanwhile, on 7th January, 1961, 
the plaintiff had filed the present suit. In 
defence, it was pleaded that the permis- 
sion granted by the Commissioner having 
been revoked by the State Government 
the suit was not maintainable. The vali- 
dity of the notice to quit was also con- 
tested. 

The trial Court held that the State 
Government’s order did not affect the 
maintainability of the suit. It was vahdly 
instituted because the Commissioner’s 
permission was in operation on the date 
of the institution of the suit. The notice 
to quit was held valid. The suit was, 
therefore, decreed for ejectment and re- 
covery of the arrears of rent. The defen- 
dant-tenant went up in appeal. The ap- 
pellate Court held that the ultimate order 
passed by the State Government was the 
only effective order. Consequently the 
plaintiff had no permission to sustain the 
suit. It dismissed the suit for ejectment, 
but decreed the relief for arrears of rent. 

3. Aggrieved, the plaintiff has come to 
this Court in second appeal. In Bhagwan 
Das v. Paras Nath. 1968 AU WR (HC) 713 
(SC) the Supreme Court has held that the 
Commissioner’s order xmder Section 3 (3) 
of the Act remains effective notwithstand- 
ing its cancellation by the State Govern- 
ment, provided the State Government’s 
order is passed after the institution of the 
suit. The present suit was, therefore, 
maintainable, and liable to be decreed on 
the basis of the Commissioner’s order 
granting permission. 

4. Mr. H. N. Seth for the respondent 
sought to challenge the correctness of the 
Commissioner’s order. For the appellant 
Dr. Gyan Prakash raised an objection that 
in view of the provisions of the Act, the 
order of the Commissioner could not be 
called in question in a Civil Court. He 
relied on Sections 16 and 3 (4) of the Act. 
Section 16 provides that no order made 
under this Act by the State Government 
or the District Magistrate shall be called 
in question in any Court. This provision 
does not mention the Commissioner. It 
cannot, therefore; be said that there Is 
any express exclusion of the Court’s iurxs- 


diction to adjudicate the correctness of 
an order made by the Commissioner. Sec- 
tion 3 (4) of the Act states that the order 
of the Commissioner under sub-section (3) 
shall, subject to any order passed by the 
State Government under Section 7-F, be 
final. . Under this provision, the order of 
the Commissioner would be final so far 
as the Civil Courts are concerned. Under 
Section 7-F, the State Government can 
malce such order as may appear to it 
necessary in the ends of justice. It can 
look _ into the propriety, correctness or 
legality of the Commissioner’s order. 

5. The true import and effect of statu- 
tory provisions, which expressly or by 
necessary imphcation exclude the juris- 
diction of the Civil Court, was considered 
at length by the Supreme Court in 
Dhulabhai v. State of Madhya Pradesh, 
(1968) 22 STC 416 = (AIR 1969 SC 78), 
After considering the various decisions oi 
the Privy Council and the Supreme Court 
Hidayatullah. C. J„ laid down the foUow- 
hig principles: — 

*'i. Where the statute gives a finality 
to the orders of the special tribunals 
the Civil Court’s jurisdiction must 
be held to be excluded if there is 
adequate remedy to do what the 
Civil Courts would normally do in 
a suit. Such provision, however, 
does not exclude those cases where 
the provisions of the particular Act 
have not been complied with or the 
statutory tribunal has not acted 
in conformity with the funda- 
mental principles of judicial proce- 
dure. 

2. Where there is an express bar of the 
jurisdiction of the Court, an ex- 
amination of the scheme of the 
particular Act to find the adequacy 
or the sufficiency of the reniedies 
provided may be relevant but is not 
decisive to sustain the jurisdiction 
of the Civil Court. 

Where there; is ho express exclusion 
the examination of the reniedies 
and the scheme of the particiuar 
Act to find out the intendment be- 
comes necessary and the result of 
the inquiry may be decisive. In the 
latter case it is necessary to_ see u 
‘ the statute creates a special right or 
a liability and provides for the deter- 
mination of the right or liability and 
further lays down that all ques- 
tions about the said right and liabi- 
lity shall be determined by the tn- 
bunals so constituted, and whether 
remedies normally associated wim 
action in Civil Courts are prescrib- 
ed by the said statute or not 
S. Challenge to the provisions of the 
particular Act as ultra vires cannot 
be brought before tribunals con- 
stituted under that Act. Even the 
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High Court cannot go into that 
question on a revision or reference 
from the decision of -the tribunals. 

-i. When a provision is already declared 
unconstitutional or the constitu- 
tionality of any provision is to be 
challenged a suit is open. A writ 
of certiorari may include a direc- 
tion for refund if _ tiie claina is 
clearly within the time prescribed 
by the limitation Act but it is not 
a compulsory remedy to replace a 
suit 

5. Where the particular Act contains 

no machinery for refund of tax 
collected in excess of constitutional 
limits or illegally collected a suit 
lies. 

6. Questions of the correctness of the 

assessment apart from its consti- 
tutionality are for the decision of 
the authorities and a cawil suit does 
not lie if the orders of the autho- 
rities are dedared to be final or 
there is an express prohibition in 
the particular Act In either case 
the scheme of the particular Act 
must be examined because it is a 
relevant enquiry, 

7. An exclusion of the jurisdiction of 

the Civil Court is not readily to be 
inferred unless the conditions above 
set down apply.” 

6. In the present case though there 
is no express bar to the jurisdiction of 
the Court, yet the statute attaches a 
finality to the order of the Commissioner. 
The present case would, therefore, be 
governed by the prindoles enimciated 
in paragraphs 1 and 6 mentioned above. 
The Civil Courts would be entitled to see 
whether in making the impugned order, 
the ^atutory authority complied with the 
provisions of the statute or whether ft 
acted in conformity with the fundamental 
principles of judicial procedure. The 
jurisdiction of the Civil Courts would be 
barred if it is foxmd that the scheme and 
machinery of the Act provides adequate 
or sufficient remedy to the person 
a^ieved against the impugned order. 

7. The Act places restrictions on the 
right of the landlord to evict a 
tenant from an accommodation, on 
termination of his tenancy. He cannot 
sue for the ejectment of the tenant with- 
out the permission of the District Magis- 
trate unless he makes out one or the other 
ground mentioned in Section 3 of the Act. 
The order of the District Magistrate on 
an application for such a permission is 
subject to the orders that may be passed 
by the Commissioner in revision. In turn, 
the order of the Commissioner has been 
made subject to the jurisdiction of the 
State Government which can also go into 
facts, and pass an appropriate ^ order. 
The Act, therefore, provides an heirarchy 


of authorities to adjudicate upon and 
determine the rights and liabilities of the 
parties in relation to the question of 
ejectment of a tenant from an accom- 
modation. Prima facie, the Act provides 
a remedy against the orders of the Com- 
missioner, and the constituted authority, 
namely the State Government, couid 
determine the said rights or liabilities just 
as the Civil Courts would do. 

8. But the remedy provided by the Act 
ought to be adequate or sufficient. If the 
remedy is, by reason of the inter-action 
of the provisions of the Act, nugatory or 
illusory, it cannot be said that the Act in 
substance or in reality gives any relief. 

9. In 1968 All WR fHC) 713 (SC) the 
Supreme Court has held that a suit valid- 
ly instituted after obtaining tiie requisite 
permission does not cease to be maintain- 
able even if the State Government revokes 
it after the institution of the suit. If the 
State Government revokes the permission 
granted before the institution of the suit, 
then there would be no vahd permission 
to sue and the sxiit would become incom- 
petent. In other words, the State Gov- 
ernment’s power to revoke the grant of 
permission under S, 3 of the Act gets 
exhausted, once the suit has been validly 
instituted. In that respect, the Supreme 
Court overruled the Full Bench decision 
in Bashi Ram v, Mantri Lai, 1964 All WR 
(HC) 617 =» (AIR 1965 AU 498) (FB). 

10. In a subsequent decision in 
Purshottam Das v. Smt. Raj Mani Devi, 
1968 All LJ 1023 (SC) the Supreme Court 
approved its decision in the case of 
Bhagwan Das, 1968 All WB (HC) 713 (SC) 
(supra) but held ttat if even after the in- 
stitution of a suit for ejectment based 
upon a permission granted by the District 
Magistrate, the Commissioner revokes It 
but that order of the Commissioner is 
cancelled by the State Government the 
permission granted by the District Ma^- 
trate revives and a suit which was pend- 
ing when the State Government’s order 
became effective, could be decreed. 

11. The result of both these dedrions 
of the Supreme Court appears to be that 
if the Commissioner grants permission to 
sue and thereupon a suit is instituted, an 
order of the State Government passed 
after the institution of the suit revokihg 
the permission is ineSective. In such < 
case the power of the State Government 
itself becomes exhausted after the in- 
stitution of the suit, and the competence 
of the suit remains unaffected. Thus, even 
though the statute provides a remedy to 
the tenant against the order of the Com- 
missioner granting permission, the event 
of the filing of the suit renders it illusory. 
The tenant gets no real relief under Sec- 
tion 7-F. The purpose of attaching finali- 
ty to the order of the Commissioner by 
Section 3 (4) apparently was the existence 
of an effective remedy under Section 7-T 
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at the hands of the State Government. 
But, if in a given class of cases the remedy 
against an order is infructuous, much less 
adequate, the attachment of finality would 
not preclude the Civil Courts from adjudi- 
cating upon its validity or correctness. 

12. Here, the tenant feeling aggrieyed 
against the order of the Commissioher 
granting the permission, went to the State 
Government under Section 7-F. The 
State Government in the interests of jus- 
tice cancelled the order of the Commis- 
sioner; but, in view of the decisions of the 
Supreme Court the State Government’s 
order provides no relief at all to the ten- 
ant. The Commissioner’s order continues 
to be operative and binding between the 
parties. The tenant-appellant can hence 
legitimately require the Civil Court to go 
into the validity of that order. 

13. Mr. H. N. Seth contended that the 
Commissioner in acting upon the com- 
promise did not comply with the provi- 
sions of the Act and also did not act an 
conformity with the fundamental princi- 
ples of judicial procedure, because he 
acted upon a compromise signed and veri- 
fied by the counsel for the tenant who 
had no authority to do so. No provision 
of the Act expressly or by an implication 
authorises the Commissioner to decide the 
revision on the basis of a compromise 
made by a person who is not a party or 
his duly authorised agent. The action of 
the lawyer appearing fof the appellant 
being without authority was not at all 
recognisable by the Commissioner. It was 
also urged that in view of the language 
of Section 3 (3), which confers jurisdic- 
tion on the Commissioner, the Commis- 
sioner could not in law decide the revision 
merely on the basis of a compromise en- 
tered into between the parties after the 
date of the order of the District Magis- 
trate. He was obliged to look into the 
propriety, correctness and legality of the 
order passed by the District Magistrate 
and base his decision exclusively on such 
grounds. 

14. The defendant tenant engaged one 
Sri T. J. K. Ayyer, Valdl, as his counsel 
before the Kent Control and Eviction Of- 
ficer. The counsel concerned filed a 
vakalatnama (power of attorney) duly 
signed by the tenant Mohan Lai. The 
vScalatnama authorised the counsel to do 
various Idnds of acts in that case. It ex- 
pressly authorised him to compromise the 
case. The vakalatnama, authorised the 
counsel to act for the appellant till the 
conclusion of the case. 

15. For the appellant it was urged that 
firstly the revision before the Commis- 
sioner was a continuation of the case 
initiated before the Rent Control and Evic- 
tion Officer and so the vakalatnama in 
favour of Mr. Ayyer enured in his favour 
in the revision ^o, especially when by a 


■ vnlting signed by him, Mr. Ayyer inform- 
ed the Commissioner that he was appear- 
ing for Mohan Lai in the revision also. 
In the next place it was urged that all 
counsel in India have an inherent and 
implicit power to compromise the case 
on behalf of their clients and even if the 
vakalatnama be deemed not to be availa- 
ble m the revision, Mr. Ayyer had the re- 
quisite and the necessary authority in him- 
self to ^ compromise the case without 
specific instructions or authority from his 
client. 


For the respondent. Dr. Gyan Prakash 
placed reliance upon the Full Bench deci- 
sion of Nagpur High Court in Jiwibai v. 
Ramloiwar Shriniwas, AIR 1947 Nag 17 
(FB). The Full Bench held that counsel 
in India, whether Barristers, Advocates, 
or pleaders, have inherent powers, both 
to compromise claims, and also to refer 
disputes in Court to arbitration, without 
the authority or consent of the , client, un- 
less their powers in this behalf have been 
expressly countermanded; and this rule 
applies whether the law requires a writ- 
ten authority to "act” or "plead” ' or not. 
But, I am afraid, I cannot give effect to 
this Full Bench decision, because, a Full 
Bench of our Court has ruled to the con- 
trary. In Jang Bahadur Singh v. Shankar 
Bai, (1891) ILR 13 AU 272 (FB) it was 
held that an advocate of the High Court 
has by virtue of his retainer and without 
need of further authority full power to 
compromise a case on behalf of his client; 
but, the Bench specifically observed at 
page 277 that when the authority of valdls 
to bind their clients is called in question 
that authority must depend entirely on 
the terms of the particxilar vakalatnania. 
That would indubitably suggest that vakils 
were not recognised to have any inherent 
power to compromise the case on behalf 
of the client, Mr. Ayyer signed the 
vakalatnama as well as his memorandum 
of appearance as a vakil. There is noth- 
ing to suggest that he was an advocate of 
the High Court. He could not, therefore, 
claim any inherent powers. 


16. For the plaintiff-appellant It was 
also urged that in view of the decision of 
the Lahore . High Court in Rasul Shah v. 
Diwan Chand, AIR 1936 Lah 583 that ^ 
appeal is a continuation or a stage in the 
progress of the suit and the power of 
attorney would continue to govern the 
purpose in appeals. The vakalatnama ex- 
ecuted by the tenant-appellant in favour 
of Mr. Ayyer before the Rent Control ana 
Eviction Officer would govern him m the 
revision pending before the Commissioner, 
especially when Mr. Ayyer informed um 
Commissioner that he was appearing ipr 
the appellant in the revision. Mr. Seth 
countered this submission and argued tnat 
the Lahore case is based upon mi inter- 
pretation of O. m, R. 4, 

Clause (3) of that R. 4 expressly by a nc- 
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whether the provisions of Sections 48 and 
49 have been complied with, A civil 
Court is not granting permission to sell or 
purchase; all that it is concerned vnth is 
to direct the defendant to apply for per- 
mission and on the permission being ob- 
tained, to execute a sale deed. That 
apart, this point has not been taken either 
in the suit or before the appellate Court; 
nor has it been taken as one of the grounds 
of a-r'neaL On the second question, we 
cannot interfere in second appeal vn.th 
the &dings of fact; nor have we the 
least doubt that, that finding has been 
properly arrived at after a due apprecia- 
tion of the evidence. The third point also, 
incur view, has no validity, having re- 
gard to what we have stated above. There 
is nothing 'inconsistent with the grant of 
specific performance in the manner stated 
by us. 

40. Sri Upendralal Waghray has urg- 
ed a further contention based on Section 
50-B of the Tenancy Act introduced by 
the Amending Act, 6 of 1964. Section 50-B 
(11 is as follows: — 

’’Notwithstanding anything in this 
Chapter, where any alienation or other 
transfer of agricultural land took place on 
or after the 10th June 1950, but before 
the 21st February, 1961, and where pos- 
session of such land was given to 
the alienee or transferee before the 
21st February, 1961, he may, within 
One year from such date as may 
be prescribed, apply to the TahsUdar for 
a- certificate declaring that such aliena- 
tion or transfer is valid.” 

The other provisions of that section deal 
with the procedure to be followed on 
receipt of such an application. On the 
basis of this provision, he contends that 
the only course open to the vendee was to 
apply to the Tahsildar within one year 
from the date of the commencement of the 
amending Act, and that the civil Court has 
no jurisdiction to entertain a svnt in res- 
pect thereof, as the exclusive jurisdiction 
under Section 99 is vested in the Tahsildar 
alone. 

It is not possible to read this sec- 
tion as ousting the jurisdiction of the 
Civil Court. This provision is intended to 
legalise de facto transfers even without 
resort to Section 47. This being the in- 
tention of the amending legislation, ^d 
there being no express prohibition ousting 
the civil Court’s jurisdiction, the civil 
Court’s jirrisdiction is not barred. Once 
the impe dim ent under Section 47 is taken 
away, there is no bar for a party from 
apnroaclung a civil Court for an alterna- 
tive though expensive remedy, as its- 
jurisdiction is not taken away. Apart from 
this, this point was not raised in any of the 
Courts bdow, and, if it has been r^ed, 
the, purchaser would have had a ^oice to 
have recourse to Section 50-B witiun one 
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year after the commencement of the 
amending Act. This argument therefore, 
fails. The appeal is dismissed and the 
decree of the learned Chief Judge, City 
Civil Court, granting specific perfor- 
mance, is confirmed. The respondent will 
have his costs in this appeaL 

41. A. S. 26/63 arises out of a suit 
for perpetual injunction. The suit as 
framed does not lie, and the appeal is 
accordingly dismissed with costs. Since 
we are di^issing the appeal, the further 
contention that there should be a fin ding 
on the question whether the agreemerS 
was executed and whether possession was 
delivered, need not be gone into. 

42. C, R. P. 1792/66 is also dismissed 
with costs, as the orders of both the Sub- 
CoUector as well as the Collector, direct- 
ing summary eviction tmder Section 98 
caimot be interfered with, as there can be 
no alienation without the prior permission 
of the Tahsildar. In cases where we have 
allowed specific performance, four months’ 
time is granted to the defendant to make 
the application. 

Order accordingly. 


AIR 1970 ANDHRA PRADESH 33 
(V 57 C 4) 

KONDAIAH, J. 

Pokuru Rangaiah, Appellant v. Pokur 
Chinnaiah and another. Respondents. 

Second Appeal No. 348 of 1965, D/- 8- 
7-1968, against decree of Disk J., Nellore 
D/- 3-9-1964. 

(A) Hindu Law — Maintenance — 
Hindu woman’s right to maintenance and 
in particular from stepson — (Hindu Adop- 
tions and Maintenance Act (1956), Ss. 18, 
21 , 22 ). 

Obiter — Under Hindu Law the follow- 
ing were the principles governing the 
Hindu woman’s right to maintenance .and 
in particular from a stepson — (1) Where 
one of the m^bers of an undivided 
Hindu family dies leaving a widow and 
other coparceners, the widow shall have 
a_ right of maintenance against tiie survi- 
ving coparcener or coparceners for the 
share or interest of her deceased hus- 
band_ in joint family property which was 
in_ his hMds. (2) 'The obligation to main- 
tain a widow depends upon the taking of 
the deceased husband’s share in the 
family estate and she will have no right 
to claim maintenance out of the shares 
that fall to the other members. (3) The 
right of a Hindu woman or widow to 
maintenance is founded on relationship. 
(4') A stepson has no statutory obligation 
to maintain his stepmother unless any 
portion or share of his father in the 
joint family property is allotted, devolv- 
ed or taken by him, whereas in the case 
of a son, natural or adopted, and a hus- 
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band, the primary- liability to maintain 
his mother or wife, as the case may be, 
is a matter of a personal obligation aris- 
ing out of relationship, irrespective of 
their possession of ancestral or self- 
acquired property. Case law discussed. 

(Paras 12, 20) 

Editorial Note : But now see Explana- 
tion to S. 20, Hindu Adoptions and Main- 
tenance Act (1956). 

(B) Hindu Law — Maintenance — < 
Charge created by decree for mainten- 
ance obtained by wife of manager of 
joint Hindu family over joint family 
property — Charge is binding on her 
stepson subsequent to partition of joint 
family property. AHl 1944 Bom. 235 (2) 
Dissent, from. 

With regard to the effect of a charge 
created by a decree for maintenance 
obtained by the wife of the manager of 
a joint Hindu family over the joint fami- 
ly property, the following principles of 
law emerge — (1) A maintenance holder 
can obtain a decree for maintenance 
against a member of the undivided fami- 
ly and create a charge over the johit 
property when their family was joint. (2) 
When once her right to maintenance has 
been declared, defined and reduced to a 
certainty by a decree of Court, such 
right cannot be taken away by any subse- 
quent alienation of such property by or 
partition of such property effected 
amongst the members of that family. (3) 
Any person including the stepson of a 
maihtenance holder, who was a member 
of the Hindu joint family at the time of 
the institution of the maintenance suit 
and the creation of a charge towards the 
decree obtained by her on the joint 
family properties, cannot question her 
right over such properties, in case such 
properties or any portion of the same 
are allotted to him in a subsequent parti- 
tion or devolved on him. (4) The charge 
created on those properties prior to the 
division of the family will be subsisting 
and continue till the lifetime of the 
maintenance holder and the rights of 
any third party, if any, in such proper- 
ties will be only subject to the charge 
created in her favour. Sir Raymond 
West in his "A digest of the Hindu Law” 
p. 244 and Mayne’s Treatise on Hindu 
Law and Usage (11th Ed.) p. 882 Ref. 
(1911) 21 Mad LJ. 493 •& (1907) ILR 30 
Mad 324 &• A1R ‘T920 Mad 722 & AIR 
1940 Mad' 458 Rel. on, AIR 1P39 
Mad 781 (FB), Disting. AIR 1944 Bom 235 
(2), Dissent, fi'om. (Para 20j 

Cases Referred: Chronological Paras 

(1965^ AIR 1965 SC 1150 (V 52) = 

(1965) 1 'SCJ 579. Devi Lai Modi 

v. Sales Tax, Officer. Ratlam 19 

(1964) AIR 1964 SC 1013 (V 51) = 

(1963) Supp 1 SCR 172, Amalga- 


mated Coal Fields, Ltd. v. Jana- 
pad Sabha. Chhindwara 19 

(1964) AIR 1964 Andh Pra 105 
(V 51) = (1963) 2 Andh WR 400. 
Chebrolu' Satyanarayanamurthy 
V. Chebrolu Ramasubbamma 3 H 
(1944) AIR 1944 Bom 235 (2) 

(V 31) =46 Bom LR 411, Laxmi 
Bai V. Radha Bai 3, 10, 19 

(1940) AIR 1940 Mad 458 (V 27) = 

(1940) 1 Mad LJ 204, Akki Dodda 
Basappa v, Akki Mallamma 18. 19 

(1939) AIR 1939 Mad 781 (V 26) = 

ILR (1939) Mad 877 (FB). Jonnala 
Lakshmidevamma v. Jonnala 
Veera Reddy 3, 9, 10, 19 

(1920) AIR 1920 Mad 722 (V 7) = 

ILR 43 Mad 800. Somasundaram 
Chetty V. Unnamalai Ammal 17 

(1911) 21 Mad LJ 493 = 2 Mad WN 
148, T. Subbarayudu Chetty v. 

T. Kamala Valli Thayaramma 15 
(1907) ILR 30 Mad 324' = 17 Mad 
LJ 180, Subbanna Bhatta v. 
Subbanna 16 

(1904) ILR 27 Mad 45, Jayanti 
SulDbiah v. Alamelu Mangamma 3,7 
(1889) ILR 16 Cal 758 = 16 Ind App 
115 (PC), Hemangini Dasi v. Kedar- 
nath Kundu Chowdry 3, 8 

G. Venkatarama Sastry, for Appellant 
K. Raghava Rao, for Respondent No. 2. 

JUDGMENT; This second appeal raises 
an interesting question of law as to whe- 
ther a charge created by a decree for 
maintenance obtained by the wife of the 
manager of a joint Hindu family over 
the joint family property is binding on 
the stepson of the manager who was 
not a party to the suit for maintenance. 

2. The facts are few and they are not 
in dispute. This appeal is by the plain- 
tiff who sued for partition and possession 
of the suit property free of charge 
against the 1st defendant, his father, 
the 2nd defendant, his step-mother. The 
1st defendant became ex parte. The 2na 
defendant contested the suit contendmg 
inter alia that the charge created by her 
maintenance decree In O.S. 196/55. 

sif Court, over the suit property wul be 
binding on the plaintiff and she woula 
be entitled to have a charge on the por- 
tion of the property that would be 0^°”^ 
ted to the share of the plaintiff. The 
trial Court dismissed the suit. The aP" 
pellate Court held that the plaintiff was 
entitled to partition and pos.session oih>s 
half share in the plaint schedule propeiTy 
subject to the charge already created oy 
the maintenance decree. Aggrieved Dy 
the judgment and decree of the lowe 
•appellate Court, the plaintiff has m 
the present second appeal. 

3. Mr. Seetharamaiah for the appel- 
lant strenuously contends that the 
defendant who is the step mother et . 
plaintiff cannot claim maintenance against 
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the plaintiff, her step-son, as there is no 
personal liability for him to maintam 
her, unless a share of her husband is 
allotted to him. and cited (1904) ILR 27 
Mad 45. (1889) ILR 16 Cal 758 (PC), AIR 
1939 Mad 781; AIR 1944 Bom 235 (2). (1963) 

2 An. 'ViTi 400 = (AIR 1964 AndhPra 105), 
and some passages from Mayne's and Tre- 
velyan’s Hindu Law in support of his plea 
that there can be no valid charge in res- 
pect of plaintiff’s share, Mr. Raghava 
Rao. for the contesting respondent, con- 
tended contra. 

4. The real question that arises for 
determination is whether a charge creat- 
ed by the decree for maintenance obtain- 
ed by the 2nd defendant, the wife of 1st 
defendant, over the suit property towards 
her maintenance when the defendants 1 
and 2 constituted members of the joint 
family, is binding on the plaintiff, a step- 
son, who was not a party to the main- 
tenance suit. 

5. I shall presently consider the legal 
position with regard to- the Hindu 
woman’s right to maintenance and in 
particular from a step-son and the effect 
of the charge created over the suit pro- 
perty by virtue of the prior decree. 

6. Sir Raymond West, in his "A 
Digest of the Hindu Law,” at page 244, 
enunciates that "a widow’s claim extends 
only to the interest of her deceased hus- 
band in the- undivided property,” A pass- 
age in Hindu Law by -Sir Ernest John 
Trevelyan (second edition) at pages 78 
and 79 reads thus: 

"A widow who succeeds to no property 
as heir to her husband, is (whether she 
has or has not a son) entitled to mainten- 
ance out of the whole of the property in 
which her husband was interested as 
owner or coparcener at the time of his 
death, or in which he would have been 
so interested if he had not been disabled 
from inheritance, or from being a copar- 
cener, whether she have property of her 
own or not.” 

A passage in Mayne’s Treatise on Hindu 
Law and Usage (11th edition) at Page 882 
reads thus: — 

"While a widow is entitled to mainten- 
ance from her son in her character as 
mother, even if he is noU in possession of 
ancestral property, a similar right against 
her father-in-law is not admitted. The 
Smritichandrika expressly states that the 
obligation to maintain the widow is 
dependent on taking the property of the 
deceased. She is entitled to be maintain- 
ed where her husband’s separate property 
is taken by his male issue. Where, at the 
time of his death, he was a coparcener 
she is entitled to maintenance as against 
those who take her husband’s share by 
survivorship.” 

7. In Jayanti Subbiahv. Alamelu Man- 
gamma, (1904) ILR 27 Mad 45atPp. 48 
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and 49. Bhashyam Ayyangar, J. speak- 
ing for the Division Bench, ruled thus: — 

"When an undiwded Hindu family 
consists of two or more males related as 
father and sons or otherwise and one of 
them dies leaving a widow, she has a 
right of maintenance against the surviving 
coparcener or coparceners, quoad the 
share or interest of her deceased husband 
in the joint family property which has 
come bv survivorship into the hands of 
the surviving coparcener or coparceners 
and though such right does not in itself 
form a charge upon her husband’s share 
or interest in the joint family property, 
yet when it becomes necessary to enforce 
or preserve such right effectually, it 
could be made a specific -charge on a 
reasonable portion of jo’int family 
property such poHion of course not ex- 
ceeding her husband’s share or interest 
therein.” 

8. In Hemangini Dasi v. Kedamath 
Kundu Chowdry. (1889) ILR 16 Cal 758 
(PC) the Privy Council at p. 766 ruled 
thus: 

"The right of a widow to maintenance 
is founded relationship and differs 
from debts. . . .where there are several 
groups of sons, the maintenance of their 
mothers must, so long as the estate re- 
mains joint, be a charge upon the whole 
estate; but when a partition is made, the 
law appears to be that their maintenance 
is distributed according to relationship, 
the sons of each mother being bound to 
maintain her. The step-sons are not under 
the same obligation.” 

9. In Jonnala Lakshmidevamma v. 
Jonnala Veera Reddi, AIR 1939 Mad 781, 
the Full Bench of the Madras High 
Court, while considering the question of 
liability to maintain a widow after the 
partition of the joint family, has held 
that the obligation to maintain, the widow 
depends upon the taking of her deceased 
husband’s share in the family estate and 
hence, there can be no right in the widow 
to claim to be maintained out of the shares 
which fall to the other members. 

10. Relying upon the principle en- 
unciated by the Full Bench of the Madras 
High Court in AIR 1939 Mad 781, a 
Division Bench of the Bombay High 
Court, in Laxmibai v. Radhabai. AIR 1944 
Bom 235 (2) held that the widow has no 
vested right on the shares of other 
members of the family subsequent to the 
partition except "to the share of the 
persons who got the share of her hus- 
band, 

11. In Chebrolu Satyanarayanamurthy 
V, Chebrolu Ramasubbamma (1963) 2 
An WR 400 = (AIR 1964 Andh 
Pra 105) a Division Bench of this 
Court has held that the primary liability 
to maintain a wife by the husband or of 
the mother by her sons is a matter of 
personal obligation arising out of relation- 
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ship between them irrespective of their 
possession of ancestral or self-acquired 
property. 

12. On the basis of the aforesaid 
authorities, Mr. Seetharamaiah for the 
appellant contends that the plaintiff being 
only the step-son of the 2nd defendant, 
is not legally bormd to maintain the 2nd 
defendant, as he has not taken or is ask- 
ing for any share or interest in the pro-' 
parties that are to be allotted to his 
father who has to maintain the 2nd 
defendant after the partition. I am 
entirely in agreement with the legal 
principle that a step-son is not bound to 
maintain his stepmother, as long as he 
has not taken or asldng for the share 
of her husband who is alive. It is also 
well settled that a son has to maintain 
his mother irrespective of the fact whe- 
ther he inherits any property or not from 
his father, as he has, on the basis of re- 
lationship, the obligation to maintain his 
mother who has given life to him: where 
as the position of a step-son is altogether 
different. Equally so, there can be no 
dispute with the proposition lliat the 
obligation to maintain the Hindu widow 
depends on the taking of the deceased 
husband’s share in the family estate and 
to whomsoever her husband’s share is 
allotted, that person will have to main- 
tain her. 

13. The moot point for decision is not 
whether a step-son is bound to maintain 
legally his stepmother, although he has 
not been allotted in the partition of the 
family properties any portion of the pro- 
perty that has fallen to the share of her 
husband. In the instant case, the 2nd 
defendant has admittedly obtained a de- 
cree for maintenance and a charge was 
created on the joint family properties be- 
fore partition of the plaintiff and the 1st 
defendant. Admittedly when the decree 
for maintenance and the charge on, the 
joint family properties have been obtain- 
ed by the wife, the 2nd defendant, the 
plaintiff and the 1st defendant were joint 
and the properties on which the charge 
has been created were joint. On the facts 
and in the circumstances, the real question 
that arises for determination in this’ 
appeal is whether the decree already 
obtained, pursuant to which a charge has 
been created on the joint family proper- 
ties, will cease in so far as the plaintiff 
is concerned, subsequent to the date of 
partition of the joint family properties by 
him with his father, the 1st defendant 

14. It is relevant and necessary at 
this stage to consider the impact of subse- 
quent alienation or partition of the joint 
family properties in respect of which a 
charge has already bem created by a 
decree obtained by a Hmdu woman or a 
widow towards her maintenance against 
" j' member of the Hindu joint family. 


I must say that the law in so’ far as 
Madras State is concerned, it is fairly 
settled as seen from the authoritative 
pronoimcements of the Madras Ili^ 
Court, which I shall presently discuss. 

15. In T. Subbarayudu Chetty v. T. 
Kamala Valli Thayaramma, (1911) 21 Mad 
LJ 493, a Division Bench of the Madras 
High Court ruled that 

“a partition effected among the mem- 
bers of a joint Hindu family subsequent 
to the institution of maintenance suit by 
an imdivided coparcener’s widow will 
not affect her right to a decree charging 
her maintenance on the whole property 
of the joint family as it was on the date 
of the plaint.” 

16. In Subbanna Bhatta v. Subbanna, 
(1907) ILR 30 Mad 324, it has been held 
that 

"a decree for maintenance obtained 
against a member of an undivided fami- 
ly, can, after his deaih, be executed 
against joint property in the hands of 

the other members if the decree 

created a charge on the joint family pro- 
perty.” 

17. In Somasundaram Chetty v. Unna- 
malai Ammal. ILR 43 Mad 800 = (AIR 
1920 Mad 722), it was held that a charge 
created on the joint family properties by 
a decree obtained by the widow of a 
member of the joint family towards her 
maintenance takes precedence over the 
right of a subsequent purchaser of the 
same properties in execution of a money 
decree binding on the family. 

18. In Akld Dodda Basappa v. Akki 
Mallamma, 1940-1 MadLJ 204= (AIR 1940 
Mad 458), the 1st defendant, the widow 
of a coparcener who died in or about 
1918 leaving her and the 2nd defendant, 
a son by his first wife, and his brother, 
obtained a maintenance decree in 1929 
and got a charge over the joint family 
properties. Subsequently, her husband’s 
brother, who partitioned the properties 
with her step-son, filed a suit in the year 
1935 that the -charge created pursuant to 
the maintenance decree in favour of the 
widow was no longer binding on the 
properties allotted to his share as he has 
no liability to maintain his brother’s wife, 
as his brother’s share has been allotted to 
his son. In those circumstances, the 
learned Judge Venkataramana Rao. speak- 
ing for the Bench, laid down the law 
succinctly at page 207 (of Mad LJ) = 
(at p. 460 of AIR) thus; 

"when a member of an undivided fami- 
ly dies leaving him surviving his widow 
and his sons and brothers, her right to 
maintenance is against the entire jomt 
family composed of the sons and broth^s 
of the husband. It may be that if she 
waits until a partition takes place she 
may have a lesser right, that is, instead 
of a light over the entire family, alight 
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over those persons who take her hus- 
band’s share. But if before a partition 
is effected, she gets her right declared, 
defined and reduced to a certainty, by a 
decree of Court, her rights cannot _ be 
taken away by any subsequent partition 
effected among the members of the fami- 
ly”. 

19. I am unable to agree with the 
contention of Mr. Seetharamaiah that the 
decision in (1940) 1 Mad LJ 204 = (AIR 
1940 Mad 458), does not lay down -fee 
correct law, as it is contrary to the prin- 
ciples laid down by the Full Bench in 
AIR 1939 Mad 781 (FB). The basis and 
strength for this plea of Mr. Seethara- 
maiah is the decision of the Bombay 
ffigh Courtin AIR 1944 Bom 235 (2) which 
has dissented from the view of the 
Madras High Court in (1940) 1 Mad LJ 
204 = (AIR 1940 Mad 458) and reli- 
ed upon, the following passage at page 782 
in AIR 1939 Mad 781: 

"If the obligation to maintain the widow 
depends on the taking of the deceased 
husband’s share in the family estate, it 
follows that there can be no right in the 
widow to claim to be maintained out of 
the shares which fall to the other mem- 
bers.” 

It is true that a Division Bench of the 
Bombay High Court, in AIR 1944 Bora 
235 (2) has taken the contrary view from 
that of the Madras High Court in (1940) 

1 Mad LJ 204 = (AIR 1940 Mad 458). 
The learned Judges of the Bombay High 
Court relied upon the passage at page 
782 in AIR 1939 Mad 781, referred to 
above and applied that principle to the 
case of an undivided faimily. With great 
respect to the learned Judges of the 
Bombay High Court, I express my res- 
pectful dissent from the view expressed 
by their Lordships in AIR 1944 Bom 
235 (2). Their Lordships have not noticed 
the^ very next sentence in the Full Bendi 
^cision of the Madras High Court after 
the_ passage relied upon in support of 
their decision, which clarifies the position 
thus: — 

"While the family remains undivided 
me position is different. The property is 
held jointly and of necessity the amount 
required for a widow’s maintenance has 
to be paid out of the estate regarded as 
a whole . . ." 

The above passage would clearly show 
that the principle of law laid down by 
the Full Bench to the effect that there 
can be no right in the widow to claim to 
be maintained out of the shares which 
fall to the other members, has to be con- 
fined only to the case of the divided 
m^bers of the joint family and that 
•principle will not' apply to a case where 
admittedly the joint family was in exis- 
tence. The general observations of the 
Supreme Court, in Amalgamated Coal- 
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fields. Ltd. V. Janapada Sabha, Chhind- 
wara, AIR 1964 SC 1013 that 
"constructive res judicata was an arti- 
ficial form of res judicata enacted by 
Section 11 of the Code of Civil Proce- 
dure and it should not be generally appli- 
ed to writ petitions filed imder Article 32 
or Article 226” 

as observed by Chief Justice Gajendra-* 
gadkar in Devilal Modi v. Sales TaS 
Officer, (1965) 1 SCJ 579 = (AIR 1965 
SC 1150) 

"must be read in the light of the 
important fact that the order which was 
challenged in the second writ petition 
was in relation to a different period and 
not for the same period as was covered 
by the earlier petition.” 

Hence, any general observations made by 
the Court in a particular case must be 
read in the light of the facts and circum- 
stances of that case and the same cannot 
have universal application irrespective of 
the 'facts and circumstances of the case. 
The principle enunciated by the Full. 
Bench of the Madras High Court in AIR 
1939 Mad 781 has no application to the 
facts of the present case as we are now 
dealing with the case of a widow who 
secured a charge on the joint family 
properties when the joint family was in 
existence. I am unable to agree with 
Mr. Seetharamaiah that there is any con- 
flict between the Full Bench decision in 
AIR 1939 Mad 781 and the subsequent Divi- 
sion Bench decision in (1940) 1 Mad LJ 
204 == (AIR 1940 Mad 458). 

20. From the aforesaid discussion, the 
following principles of law emerge: — 

(1) Where one of the members of an 
undivided Hindu family dies leaving a 
widow and other coparceners, the widow 
shall have a right of maintenance againsi 
the surviving coparcener or coparceners 
for the share or interest of her deceased 
husband in joint family property which 
Was in his hands. 

(2) The obligation to maintain a widow 
depends upon the taking of the deceased 
husband’s share in the family estate and 
she will have no right to claim mainten- 
ance out of the shares that fall to the 
other members. 

(3) The right of a Hindu woman or 
widow to maintenance is foxmded on 
relationsMp, 

(4) Where there are several _ groups of 
eons, the maintenance of their mothers 
must, so long as the estate remains joint, 
be a charge upon the whole estate, but 
when a partition is made, their mainten- 
ance is distributed according to relation- 
ship, the sons of each mother being bound 
to maintain her. 

(5) A step-son has no statutory obliga- 
tion to maintain his step mother unlessf 
any portion or riiare of his father in thej 



38 A. P. [Prs, 20-22] P. H. Kao V, OffL Receiver (Venkateswara Bao J.) A. LB. 


joint family property is allotted, devolv- 
ed or taken by him, whereah in the case 
of a son, natural or adopted, and a hus- 
band, the primary liability to maintain 
his mother or wife as the case may be 
is a matter of personal obligation arising 
out of relationship, irrespective of their 
possession of ancestral or self-acquired 
property, 

(6) A maintenance holder can obtain a 
decree for maintenance against a member 
of the undivided family and create a 
charge over the joint property when 
their • family was joint. 

(7) When once her right to maintenance 
has been declared, defined and reduced 
to a certainty by a decree of Court, such 
rights cannot be taken away by any sub- 
sequent alienation of such property by, or 
partition of such property effected 
amongst, the members of that family. 

(8) The heart of the matter is that the 
charge secured in lieu of maintenance by 
a Hindu woman or a widow on the joint 
family properties is not defeated by any 
subsequent alienation or partition of 
those properties, but it is liable to be 
enforced in respect of such properties in 
whosesoever hands they may be. 

(9) Any person including the step-son 
of a maintenance holder, who was a 
member of the Hindu joint family at the 
time of the institution of the maintenance 
suit and the creation of a charge towards 
the decree obtained by her on the joint 
family properties, cannot question her 
right over such properties, in case such 
properties or any portion of the same are 
allotted to him in a subsequent partition 
or • devolved on him. 

(10) The charge created on those pro- 
perties prior to the division of the family 
will be subsisting and continue till the 
lifetime of the maintenance holder and 
the rights of any third party, if any, in 
such properties will be only subject to 
the charge created in her favour. 

21. In the present case, when the 
maintenance decree has been obtained by 
the 2nd defendant against the 1st defen- 
dant, her husband, the family consisting 
of the 1st defendant and his son the 
plaintiff was joint and the charge creat- 
ed on the joint family property at that 
time was perfectly valid and justifiable. 
Any subsequent alienation of the charged 
property by the joint family to any third 
party even for valid consideration would 
be only subject to the charge which was 
created and subsisting on the date of 
alienation. Subsequent partition of the 
family property would not affect the 
rights of the maintenance holder which 
have been declared, defined and reduced 
to a certainty by a decree of Civil Court. 
In the circumstances and for the reasons 
stated above, I have no hesitation to hold 


that there is no merit in the contention 
of the appellant Applying the aforesaid 
principles. I must hold that the plaintiff- 
appellant in this case cannot sustain his 
claim to have his share declared in the 
suit property without any charge that 
has been created already in favour of the 
stepmother by the maintenance decree, 
when admittedly the plaintiff and his 
father were joint 

22. In the result, this appeal fails and 
is dismissed with costs. No leave. 

Appeal dismissed. 


AIR 1970 ANDHRA PRADESH 38 
(V 57 C 5) 

VENKATESWARA BAO. J, 

Paramatmuni Hanumantha Kao, Appel- 
lant V. Official Receiver, Guntur, Res- 
pondent. 

A. A. A, Os. Nos. 90 and 91 of 1966, 
D/- 27-9-1968, against order of Additional 
District J., Guntur, D/- 3-3-1966. 

(A) Provincial Insolvency Act (1920), 
Ss. 4 and 53 — Transfer by insolvent 
only voidable — Transferee has full 
rights in respect of property till transfer 
in his favour is annulled — Court can, 
under S. 4 consider whether transfer 
by transferee from insolvent was valid. 

One Seshachalam settled his lands and 
house in favour of his sister’s son Seetha- 
rama on 12-6-58. The brother of the 
settles and another creditor moved the 
sub-court at Ongole to adjudge Sesha- 
chalam as an insolvent treating the above 
settlement as an act of insolvency. Sesha- 
chalam was adjudged insolvent on 29-9- 
1959. On 17-3-60, Seetharama sold the 
lands and house to Hanuroantharao and 
Parameswardu respectively. On 17-12-62 
the Official Receiver in whom the estate 
of Seshachalam vested, applied under 
Section 53 of the Provincial Insolvency 
Act for annulment of the settlement by 
the insolvent in favour of Seetharan^ 
The vendees were, however, not implead- 
ed in such application. Th.e settlement 
was annulled and the Official Receiver 
moved to sell the properties, whereupon 
the vendees applied under Section 4 of 
the Act for declaration of their title ana 
for injuncting the Official Receiver frpnj 
interfering with their peaceful possession 
of the properties. The Official Receiver, 
inter aha, contended that the vendeeJ 
were bound by the order of annulmen 
passed in his application under Section oa 
filed on 17-12-62. 

Held, (Ij that the settlement by Sesha- 
chalam in favour of Seetharama wa^ 
under the provisions of Section 53 of m 
Act, only voidable and not void and tna 
the vendees were not, .therefor^ 
by the order of annulment passed by 
Court. ^(Par^J 
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Seshachalam was competent to exer- 
cise all the rights which the owner of a 
property is entitled to exercise including 
the right to further alienate the_ same, 
till the transfer is annulled. It is true 
that the transfer in favour of Seetharama 
had since been annulled but it could not 
be sEdd that the vendees were bound by 
that order as they purchased the property 
from Seetharama long before then and 
at a time when he had the right and 
power to deal with the property as he 
pleased. The mere fact that the vendees 
claimed from Seetharama did not justify 
the contention that they were bound by 
the order of annulment when their trans- 
feror ceased to have any interest what- 
soever in the property long before 17- 
12-62 when the Official Receiver moved 
the Court to annul the settlement. 

(Paras 8 & 9) 
and (2) that, notwithstanding the above, 
the relief as to vendees’ title and injunc- 
tion against Official Receiver could not be 
granted witliout the Court going into the 
question whether the sales in favour of 
■Uie vendees were valid and were binding 
on the Official Receiver. Section 4 of 
the Act confers on the Insolvency Court 
very wide powers to decide all questions 
whether of title or priority, or of any 
nature whatsoever and whether involv- 
ing matters of law or of fact, which may 
arise in any case of insolvency coming 
within the cognizance of the Court, or 
which the Court may deem it expedient 
or necessary to decide for the purpose of 
doing complete justice or making a com- 
plete distribution of property in any such 
case. The above is not only within the 
competence of the insolvency Court but 
is also necessary. [Matter remitted for 
consideration of the question.] AIR 1956 
All 68 & AIR 1943 PC 130 Dist; AIR 1960 
SC 70 & AIR 1932 Mad 513 & AIR 1964 
K-er 183, Foil. AIR 1960 Punj 24. Ret 

(Para 10 ) 

(B) Provincial Insolvency Act (1920), 
S. 53 — Provision compared with S. 55 
of the Presidency Towns Insolvency Act — 
(Presidency Towns Insolvency Act (1909), 
S. 55). 

Under Section 55 of the Presidency 
Towns Insolvency Act the transfer is 
void against the Official Assignee, where- 
as it is only voidable as against the Offi- 
cial Receiver under the corresponding 
Section 53 of the Provincial Insolvency 
Act. AIR 1960 SC 70 Foil. (Para 7 ) 

(C) Provincial Insolvency Act (1920), 
Ss, 4 and 53 — Scope. 

Under S.53 of the Provincial Insolvency 
Act the Court has power to deal with the 
transfers by the insolvent alone and not 
with those by his transferees. Under 
Section 4, the latter transfers could also 
be dealt with. (Para 9) 


It is further not correct to say that the 
transfers by the insolvents’ transferees 
can be dealt with by the Court only on 
an application by the Official Receiver. 
Such matters can well.be gone into and 
decided in an application under Section 4 
by the transferees claiming declaration of' 
title and injunction. AIR 1932 Mad 513, 
Foil. (Paras 9 & 10) 

Cases Eeferred; Chronological Paras 


(1964) AIR 1964 Ker 183 (V 51) = 

1963 Ker U 738. Cheriyan of 
Poothikottu v. Mathan Chacko 9 
(1960) AIR 1960 SC 70 (V 47) = 

{I960) 1 SCR 616, Ramaswamy 
V. Official Receiver 5. 7, 8, 9 

(1960) AIR 1960 Punj 24 (V 47), 

Kehar Singh v. Raghhir Singh 7 

(1956) AIR 1956 All 68 (V 43), 

Sheo Raj v. Abdul Aziz 7 

(1943) AIR 1943 PC 130 (V 30) = 

70 Ind App 93. Md. Siddique v. 

Official Assignee. Calcutta 7 

(1937) AIR 1937 Rang 369 (V 24), 

Hla Gyaw U v. U Tun Kyaw 
Sen 8 

(1932) AIR 1932 Mad 513 fV 19) = 

36 Mad LW 219, Chidambaram v. 
Subramania 9 


M. Dwaraknath for Miss K. Padmaja, 
for Appellant (in each of the appeals); 
G. V. R. Mohan Rao, for Respondents (in 
both appeals). 

JUDGMENT: These appeals arise out of 
proceedings under Section 4 of the Pro- 
vincial Insolvency Act. 

2. One Paramatmuni Seshachalam 
settled, his lands and house in favour of 
his sirier’s son, Nimmaraju Seelarama- 
chandrarao, by a registered deed dated 
12-6-58. Janaidramarao, the . brother of 
the settlee and another creditor of 
Seshachalam moved the Subordinate 
Judge, Ongole, in I. P. 21/58 for the 
adjudication of Seshachalam as an insol- 
vent treating the settlement made by him 
in favour of Seetharamachandrarao as an 
act of insolvency. Seshachalam was 
adjudged insolvent on 29-9-59. On 17- 
3-60. Paramatmuni Hanumantharao pur- 
chased from Seetharamachandrarao the 
lands which the msolvent settled on h^ 
for Rs. 600/- under a registered sale 
deed. Ex. A-1. On the same day, Seetha- 
ramachandrarao sold the house, whidi 
is the only other item of property 
that was settled on him by the insolvent, 
to Appala Parameswarudu under Ex. A-2. 
On 17-12-62. the Official Receiver, in 
whom 'the estate of Seshachalam vested 
consequent on his adjudication as insol- 
vent, filed L A. 351/62 for annulment of 
the settlement made by the insolvent in 
favour of Seetharamachandrarao. under 
Section 53 of the Provincial Insolvency 
Act. 

He did not however implead the ven- 
dees "under Exs. A-1 and A-^2 as parties 
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to this application though they purchased 
the properties from Seetharamachandra- 
rao more than two years before then. 
This application was allowed and the 
settlement effected by Seshachalam in 
favour of his nephew was aimulled on 
17-12-63, When the Official Receiver there- 
after commenced to take steps for bring- 
ing to sale, the properties which were 
the subject matter of the settlement in 
favour of Seetharamachandrarao, the ven- 
dees trader Exts. A-1 and A-2 moved the 
Subordinate Judge, Ongole, under S, 4of 
the Provincial In^lvency ’Act, in 1. A, 
Nos. 1597 and 1599 of 1964 for declara- 
tion of their title to the properties and 
also for an injunction restraining the 
Official Receiver from interfering with 
their peaceful possession and enjoyment 
of the same. These petitions were opposed 
by the Official Receiver who contended 
inter alia that the petitioners were bound 
by the order of annulment passed in 
I. A. 351/62. The learned Subordinate 
Judge negatived this contention on the 
^ound that the petitioners were not par- 
ties to I. A. 351/62 and that the transfers 
which they obtained irader Exs. A-1 and 
A-2 from Seetharamachandrarao, being 
only voidable, will continue to be valid till 
they are set aside and accordingly allow- 
ed I. A. Nos. 1597 and 1599 of 64 observing 
at the same time that "The Official Recei- 
ver is at liberty to file a petition under 
Section 53 or Section 4 of the Provin-* 
dal Insolvency Act chaUenging these 
alienations in favour of the petitioners.” 
On appeal by the Official Receiver, the 
learned Additional District Judge, Gun- 
tur, held that the settlement effected by 
the insolvent in favour of Seetharama- 
chandrarao was void and that the 
petitioners are therefore bound by 
the order which the Offidal Recei- 
ver obtained in I. A. 351/62 though 
they were not eo nomine parties 
to that application. He accordingly 
allowed the appeals and dismissed I. A. 
Nos. 1597 and 1599 of 64. Aggrieved by this 
decision, the petitioners in L A. Nos. 1597 
and 1599 of 64 have preferred these Civil 
Miscellaneous Second Appeals as, accord- 
ing to them, the finding arrived at by 
the lower appellate Court that the set- 
tlement effected by Seshachalam in 
favour of their transferor was void and 
that they are consequently bound by the 
order made in I. A. 351/62 notwithstanding 
their not having been impleaded as 
parties thereto, is contrary to law. 

3, The points that therefore arise for 
consideration in these appeals are CD 
whether the annulment of the transto 
in favour of Seetharamachandrarao, in 
I. A. 351/62, is binding on the appellants 
and (2) if not, whether they are entitled 
to the relief of declaration and injimction 
sought by them. 


4. The answer to point No. 1 turns on 
the question as to whether the settlement 
by Seshachalam in favour of Seetharama- 
chandrarao from whom the petitioners 
purchased the properties is void or only 
Voidable. If it should transpire that the 
transfer is void, the appellants would 
tiecessarily be boxmd by the order of an- 
nulment made in I. A. 351/62 as they can- 
not get better rights than what their 
transferor himself had in the properties 
and as a void transfer is no transfer at 
^ in the eye of law. If, on the other 
hand, the finding should be that the 
feansfer was only voidable, implying that 
it is valid till it is avoided, the annul- 
ment order, which the Official Receiver 
obtained in I. A. 351/62, would normally 
not bind the 'appellants who were admit- 
tedly not parties to it. . 

5. Great reliance is placed for the ap- 
pellants on Ramaswami v. Official Recei- 
ver, AIR 1960 SC 70, in support of their 
contention that the transfer effected by 
fte insolvent in favour of Seetharamachan- 
drarao was only voidable and not void 
and that in this view, the order of an- 
nulment, which the Official Receiver 
obtained without impleading them as par- 
ties, cannot be considered to be binding 
on them. In the decision dted, it was held: 

"Assuming that when an order is made 
under S. 54 of the Provincial Insolvency 
Act annulling a transfer (transfer of a 
decree in this case), the transfer stands 
annulled as from the date it -was made, 
even so, the transfer stands till it is an- 
nulled and therefore, till then, the trans- 
feree has all the rights in the property 
transferred. So long as the transferee 
has such rights he is competent to exer- 
cise them and such exercise would be 
legal and fully in accordance with law.” 

6. This decision was considered inap- 
plicable to the case by the learned Addi- 
tional District Judge as, according to him, 
the question that arose for consideration 
there was whether or not execution peti- 
tions filed by the transferee of a decree 
from the insolvent, prior to the date of 
armulment of that transfer, would serve 
as steps in aid of execution to save the 
petition for execution, filed by the Offi- 
cial Receiver after annulment of the 
transfer, from the bar of limitation. In 
that case, one Venkatachelam Chettiar 
transferred a decree held by him, in 
favour of his mother, Meenakshi Atchi on 
3-2-36. He was subsequently adjudicat- 
ed insolvent by an order dated 7-1-39 on 
a petition presented for the purpose on 
26-3-36, treating the transfer of the 
decree by him in favour of his mother 
as an act of insolvency. The said trans- 
fer was annulled by an order dated 9-4- 
43 in an application made by the Official 
Receiver under Section 54 of the Provin- 
cial Insolvency Act. The Official Recei- 
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ver thereafter applied for execution of 
fte decree on 27-9-43. This petition was 
resisted by the judgment-debtors on the 
ground that it was barred by limitation. 
The Official Receiver sought to rely upon 
two earlier applications for execution fil- 
ed by Meenakshi AtcM, the assignee prior 
to the date of the annulment of that 
transfer as steps .in aid of execution fox 
the purpose of saving limitation. Having 
held, as already stated, that the transfer 
stands till it is annulled, tiieir Lordships 
of the Supreme Court ruled that till it 
Is 'annulled, the transferee has all the 
rights in the property transferred, that 
so long as the transferee has such rights, 
he is competent to exercise them and 
such exercise would be legal and fully in 
accordance with law, that sub-sections (2) 
and {7i of S. 28 cannot have the effect 
of vesting the property in the receiver 
till its transfer has been annulled and 
that in this view, the assignee had the 
right to execute the decree and that the 
execution petitions which Meenakshi 
Atchi filed prior to the date of the an- 
' nuhnent of the transfer were in order 
and could be availed of by the Official 
Receiver as steps in aid of execution to 
save the subsequent petition filed by 
him for execution of the decree from the 
bar of limitation. These facts would 
clearly show that it was necessary fox 
their Lordships to determine whethei 
the transfer was void or simply voidable 
for the purpose of arriving at a decision 
on the question as to whether the execu- 
tion petitions filed by the assignee, prior 
to the date of the annulment of the trans- 
fer, are valid and could be availed of by 
the Official Receiver as steps in aid_ ol 
execution for the purpose of limitation. 
The principle emmciated in that decision 
Is therefore xmdoubtedly of direct appli- 
cation here. 

7. The lower appellate Court placed 
reliance on Sheo Raj v. Abdul Atiz, 
AIR 1956 All 68 in coining to the con- 
clusion that "since the settlement deed 
in favour of N. Seetharamachandrarao 
was treated as an act of insolvency and 
the insolvent _ was adjudged insolvent on 
that basis, it is not open to the transferee 
or his transferees to question the same 
at a later stage and the remedy of Seeth- 
aramachandrarao, if at aU was only by 
way of an appeal against the order adju- 
^ating Seshachalam as an insolvent" 
^e learned Judge who rendered the 
decision in AIR 1956 All 68 seems to 
have based it on a decision of the Privy 
Council in Md. Siddique v. Official Assi- 
^ee, Calcutta, AIR 1943 PC 130. But 
air 1943 PC 130 was a case that arose 
out of the Pretidency-towns Insolvency 
Act. This decision was in fact referred 
to and explained by their Lordships of 
the Supreme Court in AIR 1960 SC 70 


as can be seen from the following passage 
extracted from their judgment: 

"It is therefore abundantly dear that 
all that the Judicial Committee held in 
Mohamed Siddique Yousuf’s case, 70 Ind. 
App. 93 = AIR 1943 P. C. 130 was that in 
a case vmder the Presidency-towns Insol- 
vency Act, when the act of insolvency 
upon which an order of adjudication is 
founded is a transfer amounting to a 
fraudulent preference, the transferee can- 
not, so long as the order of adjudication 
stands, question that finding, namely, 
that tbe transfer was a fraudulent pre- 
ference and that, therefore, in an appli- 
cation by the Official assignee to have 
that transfer annulled on the ground that 
it was a fraudulent preference, the order 
of adjudication is conclusive proof that 
the transfer was by way of a fraudulent 
preference to lead evidence to prove that 
the transfer was not a fraudulent prefer- 
ence. In such a case, therefore, the order 
of annulment had to be made as a mat- 
ter of course on proof of the order of 
adjudication xx xx xx”. 

It will be useful to notice the relevant 
pro\'isions of the Presidency-towns In- 
solvency. Act and the Provincial Insol- 
vency Act in this context. Section 55 of 
the Presidency-towns Insolvency Act lays 
down: 

"Any transfer of property, not being a 
transfer made before and in considera- 
tion of marriage or made in favour of a 
purchaser or incumbrancer in good faith 
and for valuable consideration, shall, if 
the transferor is adjudged insolvent 
within two years after the date pf the 
transfer, be void against the official 
assignee.” 

Section 53 of the Provincial Insolvency 
Act is, on the other hand, to the follow- 
ing effect: 

"Any 'transfer of propei^ not being a 
transfer made before and in consideration 
of marriage or made in favour of a pur- 
chaser or incumbrancer in good faith and 
for valuable consideration shall, if the 
transferor is adjudged insolvent on a peti- 
tion presented within two years after the 
date of the transfer, be voidable as against 
the receiver and may be annull ed by the 
Court". 

It can clearly be seen from the provisions 
of the relevant sections extracted above 
that under Section 55 of the Presidency- 
towns Insolvency Act the transfer is 
void against the official assignee whereas 
it is only voidable as against the Official 
Receiver imder the corresponding S. 53 ov 
tbe Provincial Insolvency Act. 

That the decision of the Privy Council 
in AIR 1943 PC 130 is applicable to cases 
arising under the Presidency-towns Insol- 
vency Act alone and not to orders of 
adjudication under the Provincial Insol- 
vency Act and that the relevant pro- 



42 A. P. iPrs. 7-10] P. H. Rao v. OffL Receiver (Venkateswara' Rao J.) A.LR, 


visions of the two Acts are different can 
also be seen from a decision of the Punjab 
High Court in Kehar Singh v. Raghbir 
Singh, AIR 1960 Punj' 24. The learned 
Ad^tional District Judge was therefore 
not right in relying upon AIR 1956 All 
68 which, as already pointed out, was 
based on AIR 1943 PC 130, a case that 
arose under the Presidency-towns Insol- 
vency Act. for the purpose of concluding 
that the transfer in favour of the ap- 
pellants’ vendor by Seshachalam was 
void. I must likewise agree with the 
learned counsel for the appellants that 
the lower Court erred in thinking that 
the principle laid down W their Lord- 
ships of the Supreme Court in AIR 1960 
SC 70, has no application to the facts of 
this case. 

8. It was no doubt held in Hla Gyaw 
U v. U Tun Kyaw Sen. AIR 1937 Rang 
369, which is another decision that was 
referred to by the learned Additional 
District -Judge, that the purchaser from 
the transferee is bound by the finding 
that the transfer in favour of the origi- 
nal transferee is void, although he was 
not a party to the application but in the 
face of the clear and authoritative pro- 
nouncement of their Lordships of the 
Supreme Court in AIR 1960 SC 70. it 
has to be said that the settlement in 
favour of Seetharamachandrarao was only 
voidable and not void and that he was 
competent to exercise all the rights which 
jthe owner of a property is entitled to 
exercise, including the right to further 
alienate the same, till the transfer is an- 
nulled. 

9. It is true that the transfer in favour 
of Seetharamachandrarao has since been 
annulled but it cannot be said that the 
appellants are bound by that order as 
they purchased the property from Seetha- 
ramachandrarao long before then and at 
a time when he had the right and power 
to deal with the property as he pleased. 
The mere fact that the appellants claim 
from Seetharamachandrarao does not jus- 
tify the contention that they are bound 
by the order of annulment when their 
transferor ceased to have any interest 
whatsoever in the property long before 
the date on which I. A. 351/62 was fil- 
ed. It is true that the Court has power 
to deal with transfers by the insolvent 
alone under Section 53 of the Act and 
not with transfers by the transferee of 
the insolvent but this did .not in any way 
prevent the Official Receiver from tak- 
ing such other steps as are available to 
him in law for the purpose of avoiding 
the transfer which the insolvent’s trans- 
feree made in favour of the appellants. 

Chidambaram v. Subramania AIR 1932 
Mad 513, is an authority for the position 
that the Official Receiver can invoke to his 
aid S, 4 of the Provincial Insolvency 


Act for the purpose of avoiding a trans- 
fer made by the transferee of the insol- 
vent. It was clearly indicated in this 
decision that the power of the Court 
under Section 4 to decide all questions 
arising in insolvency is undoubted. It 
was held in Cheriyan of Poothlkottu V. 
Mathan Chacko AIR 1964 Ker 183, ftat 
the transferee from a transferee of the 
insolvent is not affected by an order of 
annulment obtained by the Official Recei- 
ver without impleading him as a party 
to his application. Learned Additional 
District Judge tried to distinguish this 
decision on the ground that the particular 
transfer did not constitute an act of in- 
solvency and that the petition for adju- 
dication was not grounded on that trans- 
fer. But it was clearly indicated by their 
Lordships of the Supreme Court in AIR 
1960 SC_ 70 that aven where the order 
of adjudication is based on an act of in- 
solvency constituted by a transfer of pro- 
perty foimd to be a fraudulent prefer- 
ence. the transfer stands till it is set 
aside and that a separate order annulling 
the transfer would be necessary even in 
such a case. I have, therefore, no doubt 
that the transfer of the property by. 
Seshachalam in favour of Seetharama-| 
chandrarao. was only voidable and not' 
void and that the appellants are not 
by the order of annulment made i: 

351/62 to which they were not parties. 

10. The finding recorded above does 
not however entitle the appellants to 
straightway walk home with an order 
declaring their title to the property and 
also granting them an injunction restrain- 
ing the Official Receiver from interfering 
with their possession thereof. It was 
argued for the appellants that they are 
entitled to remain in possession of the 
property till the transfer in their favour 
is avoided by the Official Receiver in a 
properly constituted action under the 
relevant provisions of law but that he 
cannot raise a defence in an applicktion 
filed by them for the purpose of protect- 
ing their present possession. It is on the 
other hand contended for the respondent 
that the question as to whether the trans- 
fer obtained by the appellants from 
Seetharamachandrarao is valid and bind- 
ing on the -Official Receiver has to be 
gone into in this proceeding itself as it 
is initiated under Section 4 of the Pro- 
vincial Insolvency Act and that the ap- 
pellant cannot automatically get tlie 
relief of declaration and injunction for 
the simple reason that no separate peti- 
tion is brought by the Official Receiver 
to avoid the transfer obtained by them. 

Section 4 of the Act confers on the in- 
solvency Court very wide powers to decide 
all questions whether of title or priority, 
or of any nature whatsoever and whe- 
ther Involving matters of law or of fact. 


bound, 
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which may arise in any case of insol- 
vency coming within the cognizance of 
the Court, or which the Court may deem 
it expedient or necessary to decide for 
the purpose of doing complete justice or 
making a complete distribution of pro- 
perty in any such case. It is therefore 
not only within the competence of the 
insolvency Court to decide the question 
but it is also necessary that it should 
decide it in the same proceedings, out of 
which these appeals arose, ^for the pur- 
pose of doing complete justice and mak- 
ing complete di.stribution of the property 
of the insolvent amongst his creditors. 
In this view, it becomes necessary _ to 
remit the matter to the Court of first 
instance viz.. Subordinate Judge, Ongole 
for enquiring into and deciding the ques- 
tion as to whether the sales covered by 
Exts. A-1 and A-2 are valid and binding 
on the Official Receiver^ after receiving 
such evidence as the parties might desire 
to adduce in support of their respective 
contentions in this regard. 

11. The appeals are accordingly allow- 
ed and the judgment of the lower Ap- 
pellate Court, dismissing I. A. Nos. 1597 
and 1599 of 1964;, is set aside. The 
petitions will be remitted to the 
Subordinate Judge. Ongole for final dis- 
posal after deciding the question as to 
whether the transfers obtained by the ap- 
pellants under Exs. A-1 and A-2 are valid 
and binding on the Official Receiver. The 
costs of these appeals will abide the ulti- 
mate result and will be provided for the 
revised order of the learned Subordinate 
Judge. No leave. 

Appeals allowed. 


AIR 1970 ANDHRA PRADESH 43 
(V 57 C 6) 
NARASIMHAM 
AND A. D. V. REDDY, JJ. 

R. D. K. Sita Devi, Appellant v. C 
Anna Rao and others. Respondents. 

Spl. Tribunal Appeals Nos. 21 to 23 of 
1964 D/- 19-1-1968, against decree of the 
Court of Estates Abolition Tribunal, Nel- 
lore in I. A. Nos. 157 to 159 of 1960. 

(A) Limitation Act (1908), Art. 182 
and Preamble — Madras Estates Aboli- 
tion and Conversion into Ryotwari Act 
(26 of 1948), S. 41— Compensation paid to 
persons not entitled, by Tribunal — ^Later 
Tribunal asking them to redeposit tbo 
amount and ordering petitioner, the 
rightful claimant, to recover the same 
— Petitioner filing petition tmder S. 151 
Civil P. C. to direct respondents to rede- 
posit — Limitation — Whether Art. 182 
applies — (Civil P. C. (1908), S. 151). 

In a case under Madras Estates Aboli- 
tion and Conversion into Ryotwari Act, 
compensation was paid to the respon- 
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dents not entitled by Tribunal. When it 
was found later that such persons were 
not entitled to the same they were ask- 
ed by the Tribunal to redeposit the 
amount and the petitioner who was en- 
titled to it was ordered to recover the 
amount. In an application by the peti- 
tioner under S. 151 Civil P. C. to direct 
respondents to redeposit the amount the 
question was whether Art. 182, Limita- 
tion Act applied. 

^ Held that the Limitation Act is a conso- 
lidating and amending statute relating to 
the limitation of suits, appeals and certain 
types of applications to Courts and must, 
therefore, be regarded as an exhaustive 
Code. It is a piece of adjective or procedu- 
ral law and not of substantive law. Rules 
of procedure, whatever they may be, are 
to be applied only to matters to which 
they are made applicable by the legisla- 
ture expressly or by necessary implica- 
tion. They cannot be extended by ana- 
logy or reference to proceedings to which 
they do not expressly apply or could he 
said to apply by necessary implication. 

The Madras Estates Abolition and Con- 
version into Ryotwari Act is a special 
enactment and the disputes thereunder 
are adjudicated by the Settlement Offi- 
cer and the Tribunal which are not 
Courts. Article 182 of the Limitation 
Act will not therefore apply to the pro- 
ceedings before the Tribunal, as that 
provision relates to execution of a decree 
or order of any Civil Court. AIR 1964 
SC 227, Foil. (Para 6) 

(B) Tenancy Laws ~ Madras Estates 

Abolition and Conversion into Ryotwari 
Act (26 of 1948), S. 2 (14) — Tribunals 
adjudicating disputes under Act are not 
'Court’ within meaning of Art. 192, Limi- 
tation Act (1908) — (Words and Phrases 
— "Court”). (Para 6) 

(C) Limitation Act (1908), Art. 181 — ■ 
Madras Estates Abolition and Conversion 
into Ryotwari Act (26 of 1948), S. 43 — Com- 
pensation paid to persons not entitled, by 
Tribunal — Later Tribunal asking them 
to redeposit the amount and ordering 
petitioner, the rightful claimant, to re- 
cover the same — Petitioner filing peti- 
tion under S. 151, Civil P. C. to direct 
respondents to redeposit — Limitation — • 
Whether Art. 181 applies — Civil P. C. 
(1908), S. 151. 

There Is a rule under the Madras 
Estates Abolition and Conversion into 
Ryotwari Act making certain provisions 
of the Limitation Act applicable to the 
proceedings under the Act or under the 
rules made thereunder before the Tribu- 
nal, authorities and officers having juris- 
diction under the Act. But it has not 
been stated that Art 181 would apply. 
It would therefore mean that the appli- 
cation of other provisions of the Limita- 
tion Act had been deliberately excluded. 


BL/KL/A956/68/DGByB 



A.LR 


44 A. P. [Prs. 1-2] Sita De^d: v. Anna Rao (Reddy J.) 


Therefore the failure of legidature to 
make any provision for Imitation caimot 
be deemed to be an accidental omission. 

Hence a provision regarding limitation 
that has not been stipulated either in the 
enactment or in the Rules cannot be 
imported into the Act and therefore 
Art. 181 will not apply, where under 
Madras Estates Abolition and Con- 
version into Ryotwari Act (26 ^ of 
1948) compensation was paid by Tribu- 
nal to persons not entitled to it and later 
the Tribunal asked them to redeposit the 
amount and ordered the rightful claim- 
ant to recover the same but the petitioner 
filed a petition under S. 151, Civil P. C. 
to direct the respondents to redeposit the 
amount. AIR 1964 SC 752, Folk Case law 
Ref. to. (Para 8) 

(C) Tenancy Laws — Madras Estates 
Abolition and Conversion into Ryotwari 
Act (26 of 1948), S. '67 — Rules under— 
Civil P. C. (1908), Ss. 48, 114 and 151— Pro- 
visions of Civil P. C. can be applied to 
proceedings before Tribunal under R. 2 

— Application for execution of order of 
Tribunal within 12 years is within time 

— Civil P. C. (1908). S. 48. 

One of the rules (Rule 2) framed under 
the Madras Estates Abolition and Con- 
version into Ryotwari. Act provides that 
the provisions of Civil P. C. can be ap- 
plied to the proceedings before the Tri- 
bunal as far as practicable. Therefore 
although there are no provisions similar 
to S. 114 or 151, Ci^ P. C. in the Act, 
the Tribunal can nevertheless pass an 
order of restitution by virtue of R. 2 ap- 
plying provisions of Civil P. C. Under 
S. 48, Civil P. C. no application can be 
filed for executing an order or decree 
of a Coxirt, not being a decree granting 
an miimction, after 12 years from the 
date of order. This means that an ap- 
plication for the execution of the order 
of the Court can be filed within 12 years 
from the date of the Court's Order and 
as this provision would apply to the pro- 
ceedings under the Madras Estates Aboli- 
tion and Conversion into Ryotwari Act, as 
per the rules, the application before the 
Tribunal for redepositing the monies by 
any of the parties befbre it as directed 
by the Tribunal can also be filed within 
12 years from the date of passing of the 
order. In the absence of any other pro- 
vision regarding limitation, the 12 years 
period imder S. 48 'Civil P. C. should be 
the only limit, 1955 Andli LT 92. Foil. 

(Paras 9, 10 and 11) 

Cases Referred; Chronological Paras 

(1967) AIR 1967 SC 990 fV 54) =■ 

(1967) 1 SCR 303, Wazdr Chand 

V. Union of India 7 

(19641 AIR 1964 SC 227 (V 51)=' 

(1964) 2 SCR 241, A. S. K. Kri- 

shnappa v. S. V. V. Somaiah 6 


(1964) AIR 1964 SC 752 (V 51)= 
(1964) 3 SCR 709, Bombay Gas Co. 


V. Gopal Bhiva 8 

(1955) 1955 Andh LT 92, Chairman. 

Estates Abolition Tribunal, Chittoor 10 

(19531 AIR 1953 SC 98 (V 40)= 

1953 SCR 351, Sha Mulchand & 

Co. V. Jawah^ Mills Ltd., Salem 2 

(1933) AIR 1933 PC 63 (V 20)= 

60 Ind App 13, Hans Raj Gupta 
V. Official Liquidators Dehra Dun 
Mussoorie Electric Tramway Co. f 

(1883) ILR 7 Bom 213, Manek- 
bai V. Manekji Kavasji 7 


K. Ramachandra Rao. for Appellant (in 
all appeals); A. Bhujanga Rao, for Res- 
pondents (in Appeals Nos, 22 and 23). 

REDDY, J.: These are appeals by the 
petitioner in I. A. Nos. 157, 158 and 159 
of 1960 in O. P. No. 2452 of 1953 on the 
file of the Estates Abolition Tribunal, 
Ndlore. 

2. Pamur group and other Estates in 
Nellore and Chittoor districts had been 
taken over by the Government and com- 
pensation amounts were deposited before 
the Estates Abolition TribunaL After 
the deposit of the compensation, there 
were several claims made against the 
Estate by charge decree-holders as well 
as others and the Tribunal held that the 
charge decree-holders who are 12 in num- 
ber were entitled to priority and again 
divided the 12 charge decree-holders into 
seven categories as per priority amoi^ 
them. The petitioner who is common in 
these petitions, is one Srimathi Sita Devi, 
wife of Shri. R. D. K. Venkat Mahipal 
Bahadur Varu. She had obtained a charge 
decree in O. S. 56 of 1927 on the JMe 
of Sub Court, Chittoor towards her main- 
tenance, on the Estate and thereupon 
she filed O. P. 2542/53 claiming the 
monies due to her from the Estate and 
her claim was recognised by the Tribu- 
nal for a siun of Rs. 38,472/- and the 
Tribunal directed that a sum of Rupees 
7553/- should be paid immediately out of 
the amount of Rs, 16,143/- then available 
in deposit leaving the balance of Rupees 
30,919/- stiU due to her. She along with 
some three other similar charge decree- 
holders, was placed in category 2. She 
contends in the petitions that the firri 
category of creditors were paid in full, 
while the second category of _ creditors 
including herself were only paid in part 
and the remaining categories of creditors 
could not be paid an.y amount and the 
balance due to her has to be paid to 
her. ^e three respondents in toese peti- 
tions. viz., Sri C. Annarao, Sri R. I*- ^ 
V. Varma and Sri M. V. Apparao had 
been paid certain amounts from thec^- 
pensation amotmt available with the M- 
bunal, as successors-in-interest of the 
mortgagees who had obtained ^ 
gage decree against the Estate. Sri An- 
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narao had drawn Bs. 4950/-, Sri Apparao 
had drawn a sum of Rs. 4950/- and R. D. 
K. V. Varma had drawn a sum of Rupees 
3000/-. It was subsequently found on en- 
quiry by the Tribunal that they wer6 not 
entitled’ to these sums and they were 
directed to redeposit the amounts and out 
of this sum. the Tribunal had ordered in 
O. P. 2452/53 on 25-4-55 that the petitioner 
Srimathi Sita Devi should recover Rupees 
2284/. from Sri Annarao and an equiva- 
lent amount from Sri Apparao and a sum 
of Rs. 1384/- from Sri R. D. K. V. Varma. 

3. The petitioner had thereupon filed 
these three petitions under Section 151 
CPC., on 2-3-60 to direct the res/fondents 
in each of these petitions to redeposil 
the amount to enable her to withdraw 
the 'same. Ihe Respondents contended 
that the orders to redeposit the amoimts 
were passed on 25-4-55 behind their back 
and the petitions filed on 2-3-60, beyond 
three years from the date of the orders 
of the Tribunal, were all barred by time. 
The Tribunal found that Article 182 of 
the limitation Act applies and these ap- 
plications having been filed beyond three 
years from the date of the orders of the 
Tribunal, are barred by time and dis- 
missed the petitions. Hence these appeals. 

4. The only point to be determined in 
these appeals is whether the applications 
are in time? 

5. These three applications are for 
directing the respondents to redeposit the 
monies paid to them by the mistake of 
the Tribunal The compensation monies 
with regard to Pamur group and other 
estates were in deposit with the Tribu- 
nal and the respondents, claiming to be suc- 
cessors-in-interest of a mortgage decree- 
holder by reason of gift deeds in their 
favour had applied for payment and with- 
out first enquiring into their claims, the 

. monies were paid and subsequent to the 
' enquiry as it was found that they were 
not entitled to monies, they were asked 
to redeposit the monies by an order of' 
the Tribunal. These applications are by 
a charge decree-holder whose claim has 
been recognised by the Tribunal and who 
Was also found to 'be entitled to a certain 
proportion of the monies taken by the 
respondents. In these petitions, the peti- 
tioner who is common, has approached 
the Tribunal to direct the Respondents to 
redeposit those monies into Court. The 
Tribunal in its order found that though 
Section -144 CPC., in terms does not apply 
to the proceeding, still Article 182 of the 
Limitation Act would apply and as these 
applications had not been filed within 
3 years of the order of the Tribunal, they 
are barred by time. 

6. In this regard, it would be relevant 
to notice the remarks in A. S. K. 
Krishnappa v. S. V. V. Somaiah, AIR 1964 
SC 227 at p. 232 which are as follows; 
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"The Limitation Act is a consolidating 
and amending statute relating to the 
limitation of suits, appeab and certain 
types of applications to Courts and must, 
therefore, be regarded as an exhaustive 
Code, It is a piece of adiective or pro- 
cedural law and not of substantive law. 
Rules of procedure whatever they may 
be, are to be applied only to matters to 
which they are made applicable by the 
legislature expressly or by necessary im- 
plication. They cannot be extended by 
analogy or reference to proceedings to 
which they do not expressly apply or 
could be said to apply by necessary 
implication.” 

The Estates Abolition and Conversion into 
Ryotwari Act (Act XXVI of 1948) is a 
special enactment and the disputes there- 
under are adjudicated by the Settlement 
Officer and the Tribunal which are not 
CourtsL Article 182 of the Limitation 
Act will not therefore apply to the pro- 
ceedmgs before the Tribunal, as that 
provision relates to execution of a decree 
or order of any Civil Court. 

7. It has next to be seen whether 
Article 181 of the Limitation Act will ap- 
ply to proceedings under the Estates 
Abolition and Conversion into Ryotwari 
Act, In Wazir Chand v. Union of India, 
AIR 1967 SC 990 it was pointed out that 
applications under Section 20 of the 
Arbitration Act will not be governed by 
Article 181 of the Limitation Act, unless 
any provision in the Arbitration Act 
indicates a contrary intention. In Sha 
Mulchand & Co. v. Jawahar Mills Ltd. 
AIR 1953 SC 98 it was pointed out that 
Article 181 of the Limitation Act, has in 
a long series of decisions been held to 
govern only applications imder the Code 
of Civil Procedure and with approval 
extracted the passage from Hansraj Gupta 
V. Official Liquidators. Debra Dun Mus- 
soorie Electric Tramway Co., 60 Ind App 
13 at p. 20 = (AIR 1933 PC 63 at p. 64) 
wherein it was again pointed that a series 
of authorities commencing vdth Bai 
Manekbai v. Manekji Kavasji, (1883) ILR 
7 Bom 213 have t^en the view that 
Article 181 only relates to applications 
under the Code of Civil Procedure and 
would not apply to applications imder 
the Indian Companies Act. 

8. Even the scheme of the Estates 
Abolition and Conversion into Ryotwari 
Act shows that periods of limitation with 
regard to certain proceedings under the 
Act itself are prescribed in the Act it- 
self. Section 42 prescribes a period of 
six months for claims to be made before 
the Tribunal on the deposit of compensa- 
tion. Section 51 prescribes a period of 3 
months for filing an appeal before the 
High Court against the decision of the 
Tribunal There are rules prescribing 
periods of limitation for applications to 
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be made before the Settlement Officer for 
the issue of ryotwari pattas, for publica- 
tion of notice, for enquiries to be held 
and for appeals to be filed before the 
Tribunal against the orders of the Set- 
tlement Officer. But, no rules had been 
prescribed prescribmg any time Imitfor 
filing applications of the type which we 
are considering here. There is a rule 
which says that the provisions of Sec- 
tions 4, '5, 12 fl) and (2), 17 (1) and 13 
of the Indian Limitation Act of 1908 shall 
apply to all the proceedings under the 
Madras Estates Abolition and Conversion 
into Ryotwari Act of 1948 or under the 
rules made thereunder, before the Tri- 
bunals, authorities and officers having 
jurisdiction under the Act. But it has 
not been stated that Article 181 of the 
Limitation Act would' apply. It would 
therefore mean that the application of 
the other provision.^ of the Limitation Act 
had been deliberately excluded. As point- 
ed out in Bombay Gas Co, v. Gopal 
Bhiva, AIR 1964 SC 752 the failure of 
the Legislature to make any provision, for 
limitation cannot he deemed to be an 
accidental omission. In that case consi- 
dering that no limitation had been pres- 
cribed for applications under Section 33C 
(2) of the Industrial Disputes Act of 
1947, it was observed: 

"It may have been thought that the 
employees who are entitled to take the 
benefit of Section 33C (2) may not al- 
ways be conscious of their rights and it 
would not be right to put the restriction 
of limitation in respect of claim which 
they may have to make under the said 
provision”. 

Therefore we cannot import into the Act 
a provision regarding limitation that has 
not been stipulated either in the enact- 
ment or in the Rules. Article 181 of the 
Limitation Act will not therefore apply 
to the proceedings under the Estates 
(Abolition and Conversion into Ryotwari) 
Act of 1948. 

9. We have then to see whether there 
is any period of limitation prescribed for 
the applications of the type we are now 
considering. One of the rules framed 
under Section 67 of the Act. published in 
Fort St George Gazette dated 17-1-1950, 
'reads as follows: 

"2. The proceedings of a Tribunal shall 
be summary and shall be governed as 
far as practicable by the provisions of the 
Code of Civil Procedure, 1908, particular- 
ly in regard to — 

(a) the issue and service of summons; 

(b) the examination of parties and wit- 
nesses: . 

(c) the production of documents: 

(cc) the payment of compensation or 
any other money to one person on be- 
half of another under disability, and in 
particular to a guardian on behalf of a 
minor; 


(d) the passing of orders.” 

This would mean that the provisions of 
the Code of Civil Procedure can be ap- 
plied to the proceedings before the Tri- 
bunal as far as it is practicable. 

10, In Chairman, Estates Abolition 
Tribunal, Chittoor, 1955 Andh LT 92 
it was held that although there are no 
provisions similar to Section 114 or Sec- 
tion 151 of the CPC., in Act XXVI of 
1948 (Madras Estates Abolition and Con- 
version into Ryotwari Act), the Tribunal 
can nevertheless pass an order of resti- 
tution in view of Rule 2 of Section 67 
of the Act. In proceedings before the Tri- 
bunal therefore the provisions of the 
Civil Procedure Code will become appli- 
cable. Under Section 48 of the CPC., no 
application can be filed for executing an 
order or decree of a Court, not being a 
decree granting an injunction, after the 
expiration of 12 years from the date of 
order. This means that an application 
for the execution of the order of the 
court can be filed within 12 years from 
the date of the court’s order and as this 
provision would apply to the proceedings 
under the Estates Abolition and Conver- 
sion into Ryotwari Act as per the rules, 
the application before the Tribunal for 
redepositing the monies by any of the 
parties before it as directed by the Tri- 
bunal, can also be filed within 12 years 
from the date of passing of the order. 

11. Sri Bhujangarao, the learned 
counsel for the respondents contended 
that Section 48 of the CPC., only 
prescribes the outer limit for execution 
proceedings and it should be read with 
Article 182 of the Limitation Act. as they 
go together. For this contention, he 
sought to rely on a remark in Bombay 
Gas Co. V. Gopal Bhiva, AIR 1964 SC 
752 cited above, which runs as follows: — 

"Besides, even if the analogy of execu- 
tion proceedings is treated as relevant, it 
is well known that a decree passed under 
the Code of Civil Procedure is capable of 
execution within 12 years, provided, of 
course, it is kept alive by taking steps in 
aid of execution from time to time_ as 
required by Article 182 of the Limita- 
tion Act. ...” 

It has been held in this very decision that 
the- provisions of the Limitation Act can- 
not be made applicable by way of ana- 
logy to special enactments, unless this 
was intended by the Legislature. In this 
case, as already pointed out, there is no 
such provision prescribing any period of 
limitation or making Article 181 of the 
Limitation Act applicable to applirations 
of this type. The working of Section 48 
CPC., itself does not show that vvhat w 
prescribed is only the outer limit and 
that there must necessarily he ari Inner 
limit. If there is any provision in mV 
particular enactment making Art. 182 oi 
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the Limitation Act applicable, then sec- 
tion 48 CPC., can be considered to be the 
outer limit In the absence of any sucli 
provision, the 12 year period which Sec- 
tion 48 CPC. prescribes will be the onb 
limit This particular question did _ not 
arise for determination in the decision 
cited above, relied on by the learned 
counsel for the respondents and the re- 
mark relied on was only a chance obser- 
vation. We therefore find that in so far 
as the rules framed under the Estates 
Abolition and Conversion into Ryotwari 
Act make the provisions of the Code of 
Civil Procedure applicable to the pro- 
ceedings under the Act as far as practica- 
ble and Section 48 CPC., prescribes^ a 
period of 12 years within which applica- 
tions can he filed from the date of any 
particular order in execution the appli- 
cations filed by the petitioner five years 
after the order of the Tribunal to direct 
the respondents to redeposit the monies 
paid to them by mistake are within time. 
The orders of the Tribunal in the above 
three applications are therefore set aside. 
The respondents will redeposit the 
amounts drawn by them as directed by 
the Tribunal, within one month from the 
date of communication of this order to 
the lower court. 

In the result, these three appeals are 
allowed with costs. 

Appeals allowed. 


AIR 1970 ANDHRA PRADESH 47 
(V 57 C 7) 

SHARFUDDIN AHMED ' 

AND VENKATESWARA RAO, JJ. 

In re, P. Bapanaiah, Accused Petitioner. 

Criminal Revn. Case No. 26 of 1967; 
Criminal Revn. Petn. No. 24 of 1967, 
D/- 24-1] -1967, from order of Principal 
S. J.; Hyderabad at Secunderabad, D/- 
31-10-1966. 

(A) Defence of India Act (1962), S. 3 
(1) — Defence of India (Part XII-A, Gold 
Control) Rules (1962), R, 126-A — Rules 
are within rule-making power conferred 
by S. 3 (1) — Burden of proving invalidity 
of Rules lies on person who challenges 
their validity. 

The Gold Control Rules do serve some, 
at least, of the purposes mentioned in 
Section 3 (1) of the Act and are conse- 
quently not in excess of the rule-making 
powers of the Central Government. 

(Para 8) 

The power conferred under S. 3 (1) 
to make rules can be exercised by the* 
Central Government if only it is neces- 
sary or expedient to do so for securing 
any one or more of the objects specifi- 


ed therein. The connection that is requir- 
ed to be established between the rules 
framed and the purposes prescribed 
under S. 3 (1) must be a real one and 
not far-fetched, problematical, hypotheti- 
cal or too remote though it need not 
necessarily be proximate, (Para 6) 

There is a real connection between the 
purposes mentioned in Section 3 (1] and 
the objects sought to be achieved by the 
Gold Control Rules. The control, under 
Rule 126-P (2), on possession etc., of 

gold even by private individuals may not 
directly promote the defence of India or 
the other objects enumerated in S. 3 (1) 
but it does certainly and substantially 
help the Government in securing some at 
least of those objects as the rules do pro- 
mote, though indirectly hut not remote- 
ly. the defence of India and the main- 
tenance of supplies essential to the life 
of the community. Since the Legislature 
has considered framing of rules neces- 
sary for controlling the possession etc. of 
the subjects mentioned in item 33 of Sec- 
tion 3 (2), the burden of proving the in- 
validity of the Rules lies heavily on the 
person who challenges the validity of the 
Rules. AIR 1966 Bom 70 and AIR 1962 
SC 316, Rel. on. (Para 6) 

(B) Defence of India Act (1962), S. 3 
(2)’— Scope — Sub-section does not con- 
fer any additional power — It is subject 
to limitation imposed by sub-section (1). 

The rule-making power conferred by 
sub-section (2) of S. 3 is subject to the 
same limitations as are imposed by sub- 
section d") of Section 3 as the clauses 
thereunder are only illustrative of the 
matters pertaining to which rules could be 
framed. The Legislature simply sought to 
give guidance to the Central Government 
by means of this sub-section, on the 
question as to what it can do for secur- 
ing the purposes mentioned in sub-sec- 
tion (1). Section 3 (2) would neither add 
to nor take away the powers conferred 
by Section 3 (1). The mere fact that 
rules are framed in relation to one or 
other of the subjects mentioned in sub- 
section (2) does not by itself render them 
valid if they are not referable to the 
powers conferred on the Central Govern- 
ment by sub-section (1). (Obiter). 

(Para 9) 

(C) Constitution of India, Arts. 21, 22, 
352 (1), 359 (1) — Defence of India (Part 
XII-A Gold Control) Rules (1962). R. 126-P 
(2) and (4) — Person charged with 
offence under Rule 126-P (2) — Cannot 
take recourse to Court during period of 
emergency, even if his rights under Arti- 
cle 21 are infringed, 

(Para 11) 

(D) Defence of India (Part XII-A Gold 

Control) Rules (1962), Rule 126-P (4) 

read with. R. 126-P (2) — Criminal P, C, 
(1898), Ss. 5, 260, 262 (2) — Summary 
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trials — Sentence of imprisonment not 
exceeding three months under S. 262 (2) 
— ^Applies only to offences imder S. 260 
and not to offences under any special 
enactment — Rule 126-P (2) cannot he 
questioned on that ground — Rule 12G-P 
(4) prescribes procedure — Rule 126-P 
(2) read with R. 126-P (4) is not repug- 
nant to Art. 13 (2) of Constitution — 
Constitution of India, Art. 13 (2). 

There is really no conflict between the 
provisions of Rule 126-P f4i read with 
Rule 126-P (2) and Ch. XXII of Crimi- 
nal P. C. (1898) relating .to summary 
trials. (Para 12) 

In view of Section 5 (2) Cr. P. C. the 
maximum sentence of three months pro- 
vided in Section 262 (2) Cr. P. C. is 

applicable only to the offences under S. 260 
Cr. P. C. and not to the offences which are 
rendered summarily triable by virtue of 
the provisions of special enactments such 
as the Defence of India Rules. So, when 
an enactment provides for summary trial 
of an act or omission which is an offence 
thereunder, it refers only to the proce- 
dure to be adopted and not to pimishment 
also. This inference is further strengthen- 
ed by the use of the words "in the case 
of any conviction under this Chapter” 
occurring in Section 262 (2) of the Code. 
It is further settled law that a special 
enactment overrides a general one. 

(Para 12) 

Rule 126-P (4) specifically provides for 
summary trial of offences under R. 126-P 
(2) notwithstanding that Section 262 
(2) Cr. P. C. limits the sentence to three 
months. It is thus clear that Rule 126-P 
(4) simply prescribes the procedure 
and that Rule 126-P (2), which pres- 
cribes a minimum punishment of six 
months, cannot be questioned, having re- 
gard to the fact that the minimum 
sentence referred to in Section 262 (2) 
Cr. P. C. is applicable only to offences 
enumerated in Section 260 of the Code. 
For the same reason, it cannot also be 
said that the provisions of those Rules 
are repugnant to Art. 13 (2) of the Con- 
stitution. AIR 1950 Bom 273, ReL on; 
AIR 1954 Mad 833, Disting. 

(Paras 12, 14) 

(E) Defence of India (Part XH-A Gold 
Control) Rules (1962), Rule 12G-P (2) — 
Constitution of India, Art. 14 — Rule 12G-P 
(2) is not discriminatory and does not 
offend Art. 14 — Criminal P. C. (1898), 
S. 262 (2). 

Rule 126-P (2) is not discriminatory 
and does not offend Art. 14 of the Con- 
stitution. (Para 15) 

While Art. 14 forbids class legislation. 
It does not prohibit reasonable classifica- 
tion subject of course to the condition that 
It is foxmded on an intelligible differen- 
tia which distinguishes persons or things 
that are grouped together from others 


left out of the group and that differen- 
tia has a rational relation to the object 
sought to be achieved by the statute in 
question. AIR 1958 SC 538, Foil. 

(Para 15) 

The mere fact that certain offences 
against Gold Control Rules are punish- 
able with imprisonment of not less than 
six months while under Section 262 (2) 
Cr. P. C. no sentence of imprisonment 
for a term exceeding three months can 
be passed in the case of a conviction 
under Chapter XXH relating to sum- 
mary trials, does not by itself justify the 
contention that the classification in ques- 
tion is imreasonable. 

The Defence of India Act and the 
rules made thereunder are intended to 
prevent the commission of certain types 
of offences during the emergency to en- 
sure the security of the country and the 
interests of the community. It would not 
be possible to achieve this object unless 
higher penalties and deterrent sentences 
are prescribed for certain types of of- 
fences including offences against the Gold 
Control Rules which are necessary and 
expedient for securing the defence' of 
India and maintenance of supplies and 
services essential to the life of the com- 
munity among other things. 

(Para 15) 

(F) Defence of India (Part XH-A Gold 
Control) Rules (1962), Rr. 126-L (16) (aa), 
126-M (20) (aa), 126-P (2) — Constitu- 
tion of India, Art. 20 (2) — Imposition of 
penalty, besides confiscation of gold on 
8 person by customs authority — Neither 
confiscation nor infliction of penalty 
amounts to prosecution contemplated in 
Art. 20 (2) — Prosecution of such person 
under S. 135 of Customs Act (1962) and 
Rule 12G-P (2) — Art. 20 (2) not attract- 
ed— Customs Act (1962), S. 135 (2)— (Cri- 
minal P. C. (1898), S. 403). 

Prosecution of a person, on whom, 
besides confiscation of contraband gold, 
penalty has been imposed, under S. 135 
of Customs Act (1962) and Rule 126-P 
(2) does not offend Art. 20 (2) of the 
Constitution. (Para 17) 

Confiscation of the contraband gold 
does not amount to prosecution or punish- 
ment of the person. Confiscation of fte 
goods is an order in rem dealing with 
goods and not a punishment imposed on 
me person. AIR 1958 SC 845, Rel. on. 

(Para 16) 

Imposition of penalty by Customs Au- 
morities does not amount to prosecution 
contemplated by Art. 20 (2) of the Con- 
stitution. The term "prosecution" means 
a proceeding either by way of mdict- 
ment or information in the criminal 
Courts in order to put an offender upon 
his trial. The Deputy Collector, Central 
Excise, can, by no stretch of imagination, 
be equated to a Court for the simple 
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reason that he is vested, vcith certain 
powers in the matter of effecting searches 
and seizures, compelling attendance of 
witnesses and the like by the Rules. The 
legislature was aware of the distinction 
between a proceeding before the Customs 
Authorities and the criminal proceeding 
before a Magistrate and therefore^ in the 
absence of one of the three essential con- 
ditions laid down in clause (2) of Art. 20 
of the Constitution viz., prosecution, the 
prohibition against double jeopardy would 
not become operative. AIR 1959 SC 375, 
pel. on. (Para 17) 

(G) General Clatises Act (1897), S. 26 
•— Prohibition under, is against punish- 
ment twice for same offence — Simul- 
taneous prosecution imder more than one 
enactment is not barred — Choice of enact- 
ment or enactments for prosecution is 
with prosecutor or authority concerned. 

It can be seen' from the language _ern- 
ployed in section 26 that the emphasis is 
on the word "punishment” ' and not so 
much on "prosecution” as what is ulti- 
mately prohibited is imposition of punish- 
ment twice for the same offence. The 
words "shall be liable to be prosecuted 
and punished under either or any oi 
those enactments” would show that there 
Is no bar against simultaneous prosecu- 
tion under more than one enactment. If 
the prosecution is restricted to only one 
enactment, there woxdd be no question of 
rendering the offender liable for punish- 
ment twice for the same offence. It is 
therefore obvious that what is intended 
Is prevention of punishment twice for 
the same act or omission which is an 
offence under more enactments than one 
and not prosecution also. It is left to the 
prosecutor or the authority concerned to 
choose under which enactment or enact- 
ments an offender shall be . prosecuted 
when the act or omission alleged against 
him constitutes an offence under two or 
more enactments. But in tiie event of the 
prosecution being la\mched under two or 
tnore enactments, the punishment should 
be under one alone of those enactments, 

(Para 18) 
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VENKATESWARA RAO,J.; This crimi- 
nal revision petition, which arises out of 
a prosecution mder Section 135 of the 
Customs Act and Rule 126-P (2) of tlie 
Defence of India Rules, 1962 (Part XII-A 
Gold Control) has been referred to the 
Bench by our learned brother, Moham- 
med Mirza, J., for decision "in view of 
the important question of law raised” in 
the case. 

2. The facts of the case may briefly 
be set out here. On receipt of informa- 
tion that Pabbati Bapanaiah, the ■ peti- 
tioner herein, would be leaving Hydera- 
bad for Kothagudem by bus on 3-2-65, 
with contraband gold, the Deputy Super- 
intendent, Customs and Central Excise, 
Hyderabad, with some members of his 
staff, lay in wait at the Gowliguda Bus 
Depot in Hyderabad. The petitioner 
arrived there at 9 A. M. with a holdall 
in his hand. On a search of his person 
and belongings, it was ;found that he 
concealed in a pillow, four gold slabs 
with foreign markings "Johnson Mathey 
999-0 London 10 tolas”. Those slabs were 
seized and further investigation revealed 
that no permit was issued to the peti- 
tioner, who is a licenced dealer in gold, 
to import them from abroad. After 
necessary enquiry, the Deputy Collector, 
Central Excise, Guntur, imposed a penal- 
ty of Rs. 5,000/- on the petitioner under 
Rule 126-L (16) (aa) of the Defence of 
India Rules, 1962 (Gold Control) and also 
ordered confiscation of the gold as provid- 
ed in R. 126-M (2) (aa) of the same Rules, 
on 24-7-65. The Assistant Collector, Cen- 
tral Excise, thereafter preferred a com- 
plaint against the petitioner before the 
4th City Magistrate, Hyderabad for con- 
travening the provisions of section 135 
of the Customs Act, 1962 and Rule 126-P 
(2) of the Defence of India Rides, 1962 
(Part XII-A Gold Control). A preliminary 
objection ^was raised before the learned 
Magistrate that the prosecution is unten- 
able in view of the mandatory provisions 
of Article 20 (2) of the Constitution of 
India and Section 403, Cr. P. C. as the 
Deputy Collector of Central Excise, Gun- 
tur, had already imposed a penalty of 
Bs. 5,000/- on the petitioner besides con- 
fiscating the gold by his order dated 24- 
7-1965. It was further urged before him 
that the prosecution is barred by clause. 
26 of the General Clauses Act also. 
The learned Ma^strate overruled those 
objections whereupon the petitioner 
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carried the matter in revision to the 
Principal Sessions Judge, Hyderabad at 
Secimderabad. In addition to the pleas 
raised before the Magistrate, it was urged 
before the learned Sessions Judge that 
the prosecution of the petitioner under 
Rule 126-P (2l of the Defence of India 
Rules infringes the right guaranteed to 
him under Article 21 of the Constitution 
and is consequently bad. The learned 
Sessions Judge dismissed the petition 
negativing aU the contentions urged for 
the petitioner and hence this petition. 

3. It may be stated at the outset that 
besides the pleas urged in the Courts 
below, the learned counsel for the peti- 
tioner has raised before us yet another 
contention that Rules 126-A to 126-Z con- 
tained in Part-XII-A of the Defence of 
India Rules, which will hereinafter be 
referred as Gold Control Rules, are in ex- 
cess of the rule-making powers of the 
Central Government and are therefore 
liable to be struck down. 

4. We will first take up for considera- 
tion the learned counsel’s argument that 
the Central Government exceeded the 
rule-making power conferred on it by 
sub-section (1) of S. 3 of the Defence 
of India Act in promulgating the Gold 
Control Rules. It will be useful to extract 
here the relevant provisions of S, 3 of 
the Act 

3. Power to make rules: 

"(1) The Central Government may, by 
notification in the official gazette, make 
such rules as appear to it necessary or 
expedient for securing the defence of 
India and civil defence, the public 
safety, the maintenance of public order 
or the efficient conduct of military opera- 
tions, or for maintaining supplies and 
services essential to the life of the com- 
mimity. 

(2) Without prejudice to the generality 
of the powers conferred by sub-section 
(1), the rules may provide for, and may 
empower any authority to make orders 
providing for, aU or any of the following 
matters, namely: 

XX XX XX 

(33) controlling the possession, use or 
disposal of, or dealing in coin, bullion, 
bank notes, currency notes, securities or 
foreign exchange.” 

It might be recalled that the President 
of India declared, on the 26th of October, 
1962, that a grave emergency existed 
whereby the security of India was 
threatened by external aggression, as, by 
then, there was large scale Chinese inva- 
sion against the Indian borders.'' On the 
same day he promulgated "The Defence 
of India Ordinance,” in exercise of his 
powers under Art. 123, This Ordinance 
Was later replaced by the Defence of 
India Act, 1962 (51 of 1962). It is in 


exercise of the powers conferred by S. 3 
(1) of this Act that the impugned rules 
were made. 

5. As already stated, Sri T. V. Sarma, 
the learned counsel for the petitioner con- 
tends that the Gold Control Rules, in- 
cluding Rule 126-P (2) which renders 
possession of any quantity of gold in con- 
travention of any of the provisions of Part 
XII-A (Gold Control Rules, 1962) punish- 
able •with imprisonment and fine are in 
^cess of the rule making powers vested 
in the Central Government by virtue of 
Section 3 (1) of the Act. The learned 
Public Prosecutor has, on the other hand, 
argued that the rules in question are per- 
fectly within the competence of the 
Central Government as, according to him, 
they are made with the avowed object of 
securing one or more of the purposes 
specified in Section 3 fl) of the Defence 
of India Act and that the validity of the 
rules carmot, in any view, be questioned 
in ■view of the fact that the Legislature, 
in enacting sub-section (2) of Section 3, 
has declared its intention that rules 
made under any one or more of the clauses 
of that sub-section would necessarily be 
for securing the purposes mentioned in 
sub-clause (1) of Section 3 and as item 
33 listed under sub-section (2) of S. 3 pro- 
vides for framing rules for controlling 
possession, use, disposal etc, of bullion 
which includes primary gold, gold orna- 
ments and gold in any of its forms. We will 
now proceed to examine the respective 
merits of these contentions, 

6. Going back to Section 3 (1) of the 
Act, it will be seen that the power con- 
ferred thereunder to make rules can be 
exercised by the Central Government if 
only it is necessary or expedient to do so 
for securing any one or more of the objects 
specified therein viz., the defence of 
India, civil defence, the public safety, 
maintenance of public order, or the 
efficient conduct of military operations 
and for maintaining supplies and ser- 
vices essential to the life of the com- 
munity. It is urged by Sri Sarrna that 
the Gold Control Rules do not in any 
way contribute to the realisation of any 
one of the objects specified in Section 3 
(l)and that Rule 126-P (2), in particular, 
which seeks to control possession of gold 
even by individuals for their personal use 
such as making ornaments is totally un- 
related to the purposes to achieve which 
alone the Central Government is em- 
powered to make rules. There is i.o gain- 
saying that "the connection that is 
required to be established between the 
rules framed and the purposes prescrib- 
ed under S. 3 (1) of the Defence of India 
Act must be a one and not far-fetch 
ed, problematical, hypothetical or too 
remote though it need not necessarily be 
proximate.” But it must at the same 
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Itime be remembered that the burden of ' 
proving the invalidity of the impugned 
rules lies heavily on the petitioner in 
view of the inclusion of item 33 under 
sub-section (2) of S. 3, indictaing that 
the Legislature considered framing of 
rules for controlling the possession etc, 
of bullion and the other subjects men- 
tioned in item 33 to be necessary or 
expedient for securing one or the other 
of the objects specified in Section 3 (1). 

In the first blush, the contention put 
forth by Sri Sarma that control over 
possession of gold by individuals for 
their personal use has absolutely no con- 
nection or bearing on the objects sought 
to be secured by Section 3 (Ij. But a 
carefvl examination of the matter would 
reveal that there is a real connection be- 
tween the purposes mentioned in • Sec- 
tion 3 (1) and the objects sought to be 
achieved by the Gold Control Rules. The 
control or possession etc, of gold even by 
private individuals may not directly pro- 
mote the defence of India or the other 
objects "enumerated in Section 3 (1) of 
the Act but it does certainly and sub- 
stantially help the Government in securing 
some at least of those objects as was held 
by their Lordships of the Bombay High 
Court in Amichand v. C. B. Kotak, AIK 
1966 Bom 70. After referring to the conten- 
tions raised before him and adverting to 
the observations of their Lordships of 
the Supreme Court in Collector of Cus- 
toms v. Sampathu Chetty, AIR 1962 SC 
316 about the need for stringent methods, 
both legal and administrative, to minimise 
the evil of smuggling which has a dele- 
terious effect on the national economy 
by adversely affecting India’s position 
relating to foreign exchange, Tambe, J., 
made the following observations at page 
86 of the decision referred to above. 

"The import of gold into India has 
been stopped from the year 1939. There 
is very little production of gold in India. 
Gold available in the intemhl markets in 
India is gold which has be'en brought 
from countries other than India. People 
of India have the habit of preparing 
ornaments and articles of gold as well as 
of hoarding gold. The prices of gold in 
India are, therefore, necessarily very high 
and lucrative as compared with prices of 
gold in other countries, and that is an 
incentive and inducement to people to 
smuggle gold. If gold is to be made avail- 
able to people in sufficient quantity at 
prices prevailing in other countries to 
meet the demands, the Central Govern- 
ment would have to expend about 50 to 
60 crores of rupees per year. That would 
result in expending foreign exchange to 
that extent for the purchase of gold. The 
various legislations made have not been 
eufficiently effective to check smuggling 
of gold. Smuggling of gold' is adversely 


affecting to a great extent of India’s 
foreign exchange reserves. For arresting 
these mischiefs, it .was necessary to con- 
trol the internal market and business in 
gold for the purpose of conservation of 
foreign exchange which was very essen- 
tial in the times of emergency, for the 
defence of India as well as for mainten- 
ance of essential commodities and ser- 
vices, and it is for this reason and to 
achieve these objects that the Gold Con- 
trol Rules have been promulgated. In 
other words, the said rules which, inter 
alia, drastically restrict dealings in gold 
have been framed to arrest the root cause 
that has made gold smuggling . such a 
lucrative business and thereby conserve 
foreign exchange which is so essential 
for the defence of India." 

It is thus clear that there is a reasonable 
nexus between the object sought to be 
achieved by the Gold Control Rules and 
the purposes mentioned in Section. 2 (1) 
of dhe Act as the rules do promote, 
though indirectly but not remotely, the 
defence of India and the maintenance of 
supplies essential to the life of the com- 
munity as indicated in AIR 1966 Bom 70. 

7. We feel unable to agree with Sri' 
Sarma that control or possession of gold 
by indmduals for their personal use such 
as maldng ornaments can, by no stretch 
of imagination, be considered necessary 
for secirring the objects specified in Sec- 
tion 3 •(!) of the Act, as so long as ilie 
unabated demand for gold, consequent on 
the lure which the people of India 
have for it, continues unchecked, the 
smuggling operations would go on merrily 
and affect the defence of India by caus- 
ing a drain on the foreign exchange 
potentialities of the country besides in- 
volving the nation in loss of considerable 
revenue by way of customs duty and also 
avoidable expenditure on a vast establish- 
ment for the purpose of preventing 
smuggling. The amount that could be 
saved in the absence of sm.uggling could 
be utilised with advantage for the de- 
fence of the country and maintenance of 
supplies and services essential to the life 
of the community as contemplated by 
Section 3 (1) of the Act. It wiU be use- 
ful in this context to extract the observa- 
tions of Naik, J., also who, hy a concura- 
ing though separate judgment, held in 
AIR 1966 Bom 70, that the validity of 
the Gold Control Rules is not open 
to question (page 106), 

"It is imdisputed that smuggling of 
gold involves a heavy drain on the 
foreign exchange resources of India. 
Smuggling, therefore, has to be checked. 
The measures undertaken under the Sea 
Customs Act and the Foreign Exchange 
Regulations have not achieved the pur- 
pose of checking smuggling. Once gold 
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is successfully smuggled into this country, 
it is very easy for the same to find a 
place in the internal market. It can be 
easily turned into ornaments and once 
transformed in the shape of ornaments, 
it is impossible to recognise that the 
ornaments have been prepared out of the 
smuggled gold. The ornaments thus pre- 
pared can easily pass off as having been 
made out of the existing stock or out of 
indigenous gold. This capacity for quick 
transformation into ornaments is the 
principal difficulty in the way of pre-i 
venting smuggling. Smuggling will con- 
tinue notwithstanding the enactment 
of stringent measures so long as it is pro- 
fitable to smuggle. The trade of smuggl- 
ing will continue to be profitable so long 
as the people have a hankering or a lure 
for gold. The best method of preventing 
smuggling, therefore, is to bring about a 
shrinkage in the demand for gold. It is 
for that purpose that the control and 
restriction on the manufacture and sale 
of gold ornaments appears to have been 
devised.” 

8. We have therefore no hesitation in 
agreeing with the learned Public Pro- 
secutor that the Gold Control Rules do 
serve some at least of the purposes men- 
tioned in Section 3 (1) of the Act and 
are consequently not in excess of the rule- 
making powers of the Central Govern- 
ment. 

9. In the view expressed above, it Is 
unnecessary to go into the question as to 
whether the validity of the Gold Control 
Rules is not open to question, even if it 
should be found that they do not serve 
to achieve any one of the purposes men- 
tioned in sub-section (1) of Section 3 of 
the Act, as the Legislature, by enacting 
sub-section (2), has declared its intention 
that rules made under any one or more 
of the clauses of that sub-section would 
necessarily be for securing the purposes 
mentioned in sub-clause (1) of S. 3; and 
the Gold Control Rules are framed for 
controlling possession etc. of gold as pro- 
vided in item 33 of sub-section (2) We 
may however observe in passing that the 
rule-making power conferred by sub- 
section (2) is subject to the same limitations 
as are imposed by sub-section (1) of Sec- 
tion 3 as the clauses thereimder are only 
illustrative of the matters pertaining to 
which rules could be framed. The Legis- 
lature simply sought to give guidance to 
the Central Government, by means of 
this sub-section, on the question as to 
what it can do for securing the purposes 
mentioned in sub-section (11. Section 3 
(2) would neither add to nor take away 
the powers conferred by Section 3 (1). 
The mere fact that rules are framed in 
relation to one or other of the subjects 
mentioned in sub-section (2) does not by 
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itself render them valid if they are not 
referable to the powers conferred on the 
Central Government by sub-section (1), 
There is however no such difficulty in 
the instant case as it was already seen 
that the impugned rules are perfectly 
within the competence of the Centr^ 
Government and are not in excess of its 
powers as they are necessary to secure 
the defence of India and maintenance of 
supplies and services essential to the life 
of the community. 

10. It was next contended that R. 126-R 
(2) read with R, 126-P (4) of tlie Gold 
Control Rules would infringe the rights 
guaranteed to the petitioner by Art 21 
of the Constitution of India. Rule 126-R 
(4) lays down that notwithstanding 
anything contained in the Code of Cri- 
minal Procedme, 1898 (V of 1898), an 
offence under (this) Rule, committed after 
the date of commencement of the De- 
fence of India (7th Amendment) Rules, 
1962 shall be tried summarily by a Magis- 
trate. Rule 126-P (2^ renders posses- 
sion or control, purdiase, acquisition or 
acceptance etc, of any quantity of gold 
in contravention of the provisions of 
Part XII-A of the Defence of India Rules 
punishable with imprisonment for a term 
not less than 6 months and not more 
than 2 years . and also "with fine. But 
Section 262 (2), Cr. P. C. lays down that 
no sentence ’of imprisonment for a term 
exceeding three months shall be passed 
in the case of any conviction under Chap- 
ter XXII of that Code relating to siun- 
mary trials. As Rule 126-P (4) provides 
for summary trial of offences coming 
within the purview of Rule 126-P (2) 
which prescribes for such offences a 
minimum punishment of rix months 
'imprisonment'; and as this term of im- 
prisonment is in excess of the maximum 
sentence that could be awarded under 
Section 262 (2), Cr. P. C., it is argued that 
Rules 126-P (2) and (4) . are unconstitu- 
tional as offending Article 21 of the Con- 
stitution It was urged that the proce- 
dure prescribed by Rule 126-P (4) can- 
not be considered to be procedure esta- 
blished by law unless Section 262 (2). Cr. 
P. C. is repealed, altered or amended by 
a competent legislature as it continues to 
be good law till then by virtue of Arti- 
cle 373 of the Constitution and cannot be 
over-ridden by rules framed by the exe- 
cutive providing for a minimum sentence 
of six months under Rule 126-P (2). It 
was further contended that Rule 126-P, 
(2) prescribing a minimum sentence of 
six months is violative of the petitioner’s 
rights under Article 13 (2) also of the 
Constitution which lays down that the 
State shall not make any law which 
take.') away or abridges the rights con- 
ferred by Part III of the Constitution and 
that any law made in contravention of 
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the same shall, to the extent of the con- 
travention, be void 

11. In the first place, the petitioner is 
not entitled to invoke the aid of Arti- 
cle 21 of the Constitution even if the 
impugned rules should deprive him of 
his personal liberty otherwise than in 
accordance with procedure established by 
law as the President, in exercise of his 
powers under Article 359 (1) of the Con- 
stitution of India, declared by a gazette 
notification dt. 3-11-62 that the right of 
any person to move any Court for the 
enforcement of the rights conferred by 
Article 21 and Art. 22 of the Constitu- 
tion shall remain suspended for the period 
during which the Proclamation of Emer- 
gency issued under clause (1) of Art. 352 
tiiereof on the 26th October, 1962, is in 
force, if such person has been deprived 
of any such rights xmder the Defence of 
India Ordinance, 1962 or any rule or 
order made therevmder, (vide AIR 1966 
Bom 70 (Page 73)). 

12. Even otherwise, the contention in 
question cannot be sustained as there is 
really no conflict between the pro- 
visions of Rule 126-P (4) read with 

Rule 126-P (2) and Chapter XXII 
of the Criminal Procedure Code relat- 
ing to sximmary trials. Section 260, 
Cr. -F. C. enumerates the offences 
that could be tried summarily to which 
Section 262 (2) thereof limits the maxi- 
mum sentence that could be imposed in 
the case of any conviction under Chapter 
XXII to three months. Section 5 (1) of 
the Code no doubt provides for all of- 
fences imder the Indian Penal Code being 
, investigated, enquired into, tried and 
otherwise dealt with according to the 
provisions "hereinafter” contained but 
clause 2 of this section, which deals with 
offences under any other law, lays down 
that they shall be tried etc. according to 
the same provisions but subject to any 
enactment for the time being in force 
regulating the manner or place of inves- 
tigating, enquiring into, trying or other- 
"wise dealing with such offences. Ride i26-P, 
(4) specifically says that notwithstand- 
ing anything contained in the Code of 
Criminal Procedure, an offence under 
that rule committed after the date of the 
commencement of the Defence of India 
Rules, 1962 shall be tried summarily by 
a Magistrate. This ride thus provides 
for summary trial of offences under 
Rule 126-P (2) notwithstanding that 

Section 262 (2), Cr. P. C. limits the sen- 
tence to three months. It is further set- 
tled law that a special enactment over- 
rides a general enactment. This part, sen- 
tence of imprisonment, not exceeding 
three months,, prescribed by Section 262 
I (2), Cr. P, C., is applicable only to offences 
Jenumerated in Section 260, Cr. P. C., and 


not offences which are rendered sum- 
marily triable by virtue of the proviaons 
of special enactments such as the De- 
fence of India Rides. So, yhen an enact- 
ment provides for summary trial of an 
act or omission which is an offence there- 
under, it refers oidy to the procedure to 
be adopted and not to punishment also, 
A similar view was expressed by a Divi- 
sion Bench of the Bombay High Court in 
Emperor v. Narji Bhalji, AIR 1950 Bom 
273. That case arose out of a conviction 
awarded under the provisions of the 
Bombay Prohibition Act which prescribes 
a minimum sentence of imprisonment in 
excess of three months for several of- 
fences while providing at the same time 
that these offences shall be tried sum- 
maiffly. It was therefore contended that the 
accused could not be awarded a sentence 
of imprisonment exceeding three months 
in view of Section 262 (2), Cr. P. C. Re- 
pelling this contention, Chainani, J. 
observed as follows at page 274: 

"I do not think that this contention & 
sound. The words "any conviction under 
this Chapter” in sub-section (2) of S. 262, 
show that this sub-section applies only 
in those cases which are tried summari- 
ly by reason of the provisions contained 
in that Chapter XXII, that is, in the case 
of conviction for any of the offences 
specified in Ss. 260, 261 of the Code. The 
question of sentence is also not a matter 
of procedure Section 110 pres- 

cribes the procedure for the trial of cases 
arising under the Prohibition Act. Sub- 
section (2) of S. 262 will, therefore, not 
apply in such cases,” 

It is thus clear that Rule 126 -P (4), 
which lays down that offences punishable 
under Rule 126-P (2) shall be tried sian- 
marily, simply prescribes the procedure 
and that Rule 126-P (2) cannot be ques- 
tioned having regard to the fact that the 
minimum sentence referred to in S. 262 
(2), Cr. P. C. is applicable only to offences 
enumerated in Section 260 of the Code. 
This inference is further strengthened by 
the use of the words "in the case of any 
conviction imder this Chapter” occurring 
in Section 262 (2) of ihe Code. The sen- 
tence, if any, to be awarded to the petii 
tioner would be one under the provisions 
of Rule 126-P (2) and not Chapter XXII 
of the Code of Criminal Procedure and 
so. Section 262 (21 of the Code limiting 
the term of imprisonment to three months 
does not in any way conflict with what 
is contained in Rule 126-P (2) of the 

Gold Control Rules, 

13. In re, Guruviah Naidu. AIR 105? 
Mad. 833, cited for the petitioner has no 
application to the facts of the case on 
hand. It was held in that case that Sec- 
tion 16-A of the Madras General Sales 
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Tax Act was unconstitutional as it depriv- 
ed the person brought to book for alleg- 
ed default in payment of Sales Tax of 
the right to explain and plead his non- 
liability therefor either by reason of the 
invalidity of the assessment or on account 
of his having discharged the liability by 
payment and the like. The right to be 
absolved of liability by pleading or ex- 
plaining in the course of a statement 
under Section 342, Cr. P. C. is a substan- 
tive right and not a matter of mere pro- 
cedure. It was therefore held that 
Section 16-A of the Madras General Sales 
Tax Act should be considered to be void 
as it hits against the rights of the accus- 
ed under the Criminal Procedure Code, 
the Evidence Act, and the fundamental 
principles of criminal justice and is also 
repugnant to Article 14 of the Constitu- 
tion of India. 

14. There is likewise no force in the 
plea that the provisions of Rule 126-? 
(2) read with Rule 126-P (4) have the 
effect of taking away or abridging the 
petitioner’s right not to be sentenced tc 
a term exceeding three months as pro- 
vided in Section 262 (2) Cr. P. C. and are 
[Consequently repugnant to Article 13 (2) 

I of the Constitution as it was already 
seen that the limit of sentence prescribed 
by Section 262 (2), Cr. P. C. is applicable 
only to offences enumerated in Section 260 
of the Code and not to offences under 
other Acts which are triable summarily 
by virtue of the provisions contained in 
those Acts. 

15. It was next contended that singl- 
ing out of offenders against Gold Control 
Rules for being punished with a mini- 
mum sentence of six months imprison- 
ment notwithstanding the provision in 
Rule 126-P (4) for their summary trial 
cannot be considered a reasonable classi- 
fication made on any rational basis and 
is therefore repugnant to Article 14 of 
the Constitution which lays down that 
the State shall not deny to any person 
equality before the law or the equal 
protection of the laws within the terri- 
tory of India. We are however unable to 
see much force in this contention either. 
It is now well settled that while Art. 14 
forbids class legislation, it does not pro- 
hibit reasonable classification subject of 
course to the condition that it is found- 
ed on an intelligible differentia which 
distinguishes persons or things that are 
grouped together from others left out of 
the group and that that differentia has a 
rational relation -to the object sought to 
be achieved by the statute in question, 
(vide Ram Krishna Dalmia v. Justice 
S. R. Tendolkar, AIR 1958 SC 538.)_ _ It 
was indicated in the aforesaid decision 
that a law may be constitutional even 
though it relates to a single individual 
if, on account of special circumstances or 


reasons applicable to him and not appli- 
cable to others that single individual may 
be treated as a class by himself. 

The mere fact that certain offences 
against Gold Control Rules are punish- 
able with imprisonment of not less than 
six months while under Section 262 (2) 
Cr. P. C. no sentence of imprisonment 
for a term exceeding three months can 
be passed in the case of a conviction 
under Chapter XXII relating to summary 
trials does not by itself justify the con- 
tention that the classification in question 
is unreasonable as the preamble to the De- 
fence of India Act shows that the pro 
visions of that Act and the rules made 
thereunder are considered necessary to 
ensure the public safety and interest, the 
defence of India and civil defence, and 
the trial of certain offences and of mat- 
ters connected therewith during the sub- 
sistence of the grave emergency whereby 
the security of India is threatened by 
external aggression. It is thus manifest 
that the Defence of India Act and the 
Rules made thereunder are intended to 
prevent the commission of certain types 
of offences during the emergency to en- 
sure the security of the coimtry and the 
interests of the community. It would nol 
be possible to achieve this object unless 
higher penalties and deterrent sentence; 
are prescribed for certain types of offences 
including offences against the Gold Con 
trol Rules which, as already stated, are 
necessary and expedient for securing 
the defence of India and maintenance of 
supplies and services essential to the life 
of the conununity among other things 
We cannot therefore agree that Rule _ 126-P 
(2) of the Gold Control Rules is dis- 
criminatory and offends Article 14 of the 
Constitution. 

16. It was next urged that the pro- 
secution of the petitioner under the pro- 
visions of Section 135 of the Customs Act 
and Rule 126-P (2) of the Defence of 
India Rules offend Article 20 (2) of the 
Constitution inasmuch as the Deputy Col- 
lector, Central Excise, Guntur had al- 
ready imposed a penalty of Rs. _ 5,000/- 
on the petitioner besides confiscating the 
gold seized from him pursuant to the 
provisions of Rule 126-L (16) (aa) and 
Rule 126-M (20) (aa) of the Gold Control 
Rules. Article 20 (2) of the Constitution 
lays down that no person shall be pro- 
secuted and punished for the same of- 
fence more than once. But it_ cannot foi 
a moment be said that confiscation of 
the contraband gold would amount to 
prosecution or punishment of the person 
viz., the petitioner nor was any such con- 
tention put forth by Sri Sarma, the 
learned counsel, evidently because^ con- 
fiscation of the goods is an order in rem 
dealing with goods and not a punishment 
imposed on the person as was held in 
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Sewpujanrai Indrasanrai Ltd. v. Collec- 
tor of Customs, AIR 1958 SC 845. 

17. The next point that remains to be 
considered is as to whether the peti- 
tioner can be considered to have been 
prosecuted and punished by the Deputy 
Collector, Central Excise when he imposed 
on him a penalty of Rs. 5,000/-. Their 
Lordships of the Supreme Court, who 
had occasion to deal with a similar ques- 
tion in Thomas Dana v. State of Punjab, 
AIR 1959 SC 375 held that proceedings 
before the Sea Customs Authorities under 
S. 167 (8) of the Sea Customs Act are 
not "prosecution” within the meaning oi 
Art. • 20 (2) of the Constitution and that 
the fact that in such proceedings the 
Customs Authorities have confiscated the 
goods and also inflicted a penalty on the 
person does not therefore bring into 
operation the provisions of Article 20 (2) 
so as to prevent his prosecution and 
imprisonment under S. 167 (811 of the 
Act read with S. 23 and S. 23-B, Foreign 
Exchange Regulation Act and under Sec- 
tion 120-B, Penal Code. Their Lordships 
also observed that the term "prosecution" 
means a proceeding either by. way ol 
indictment or information in the Crimi- 
nal Courts in order to put an offender 
upon his trial, that the Chief Customs 
Officer or ^y other officer lower in 
rank than him in Customs department is 
not a Court, that the legislature was 
aware of the distinction between a pro- 
ceeding before the Customs Authorities 
and the criminal proceeding before a 
Magistrate and that in the absence of 
one of the three essential conditions laid 
down in clause (2) of Art. 20 of the Con- 
stitution viz., prosecution, the prohibition 
against double jeopardy would not become 
operative. His Lordship, Subba Rao, J„ as 
he then was no doubt pointed out in his 
dissenting judgment in AIR 1959 SC 37a 
that the word "Prosecuted” is compre- 
hensive enough to take in a prosecution 
before an authority other than a magis- 
terial or a criminal Court; but we are 
bound by the majority view which, as 
already stated, is that imposition of 
penalty by Customs Authorities does not 
amount to prosecution contemplated by 
Art. 20 (2) of the Constitution. The learn- 
ed counsel, Mr. Sarma tried to argue 
that on the facts of that particular case, 
their Lordships of the Supreme Court 
held that the Chief Customs Officer or 
his Subordinate was not a Court but that 
1 the Deputy Collector, Central Excise, who 
imposed penalty of Rs. 5,000/- has all the 
trappings of a Court and that it should 
therefore be deemed that the petitioner 
was prosecuted and . punished by a Court. 
We however feel unable to appreciate this 
contention as the Deputy Collector, Cen- 
tral Excise, can, by no stretch of imagi- 
, nation, be equated to a Court for the 


simple reason that he is vested with cer- 
tain powers in the matter of effecting 
searches and seizures, compelling atten- 
dance of witnesses and the like by the 
Rules. It may also be noted that the 
powers of the concerned authorities both 
under the Sea Customs Act and the Gold 
Control Rules are almost similar. It there- 
fore follows that the decision in AIR 1959 
SC 375 that infliction of penalty by the 
Customs Authority does not amount to 
prosecution of the person so as to attract 
Article 20 (2) of the Constitution holds 
good in the instant case also. The plea 
based on Art. 20 (2) of the Constitution 
is therefore uiitenable. 

18. There is likewise no substance in 
the contention that the petitioner’s pro- 
secution both under the Sea Customs Act 
and the Gold - Control Rules is contrary 
to Section 26 of the General Clauses Act 
Section 26 of this Act reads; 

"Where an act or omission constitutes 
an offence under two or more enact- 
ments, then the offender shall be liable 
to be prosecuted and punished under 
either or any of those enactments, but 
shall not be liable to be punished twice 
for the same offence.” 

It can be seen from the language employ-! 
ed in this section that the emphasis is 
on the word "punishment” and not so 
much on "prosecution” as what is ulti- 
mately prohibited is imposition of punish- 
ment twice for the same offence. The 
words "shall be liable to be prosecuted 
and punished under either or any of those 
enactments” would show that there is no 
bar against simultaneous prosecution 
under more than one enactment. If it is 
intended to create an absolute bar not 
only against punishment for an act or 
omission which constitutes an offence 
under two or more enactments but also 
against prosecution, there would be no 
need for the words "but shall not be lia- 
ble to be punished twice for the same 
offence”. If the prosecution is restrict- 
ed to only one enactment, there would be 
no question of rendering the offender lia- 
ble for punishment twice for the same 
offence. It is therefore obvious that 
what is intended is prevention of punish- 
ment twice for the same act or omission 
which is an offence under more enact- 
ments than one and not prosecution also. 
It is left to the prosecutor or the autho- 
ritv concerned to choose under which 
enactment or enactments an offender 
shall be prosecuted when the act or omis- 
sion alleged against him constitutes an 
offence under two or more enactments. 
But in the event of the prosecution being 
launched under two or more enactments, 
the punishment should be under one 
alone of those enactments. The trial be- 
fore .the Magistrate has not yet commenc- 
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ed in. this case and it is still open to the 
Magistrate to confine trial of the petition 
to one of the two enactments alone. 
Even if he should try the petitioner under 
both the Customs Act and the Gold Con- 
trol Rules, the propriety thereof can 
stiU not be questioned if ultimately the 
petitioner is not rendered liable for 
punishment under both the enactments. We 
are inclined to think that it is enough if 
the Magistrate is directed to bear this in 
mind but that the legality of the pro- 
secution both under the Customs Act and 
the Gold Control Rules cannot however 
be assailed at this stage. 

19. Though it was urged in the grounds 
of revision that Section 403, Cr. P. C. is 
also a bar to the prosecution of the peti- 
tioner under the provisions of the Cus- 
toms Act and the Gold Control Rules, 
no argument was advanced to this effect 
obviously because this section comes into 
play only after the acquittal or convic- 
tion of the petitioner of the offences in 
question and if and when he is thereafter 
sought to be tried once again for the 
same offence or on the same facts for a 
different offence while the acquittal or 
conviction are in force. 

20. For the several reasons stated 
supra, we feel unable to agree with the 
petitioner that the order sought to be 
revised is vitiated by any illegality. 

21. In the result, therefore, the peti- 
tion fails and is dismissed. 

Petition dismissed. 
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bunal can enquire into age qualification 
of candidate despite fact that his name 
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A mere entry in an electoral roll is 
not final or conclusive in regard to the 
age of the candidate and it is open to 
the Election Tribunal constituted imder 
the Andhra Pradesh Gram Panchayal 
Act, 1964, to enquire.' in an election peti- 
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tion, into the age of the candidate and to 
find out whether he was duly qualified 
to seek the election. If a person does not 
complete the age of 21 years, when his 
name, is registered in the electoral roll 
he suffers a constitutional disability and, 
therefore, the very entry of his name in 
the electoral roll is null and void and is 
rionest. When such is the case, the Elec- 
tion Tribunal can set aside the election, 
as the election has been vitiated by non- 
compliance with the Act and the rules 
made thereunder. AIR 1954 SC 520 and 
air 1955 Andhra 109 and (1960) 2 
Andh WR 308 and AIR 1960 SC 1049 
and AIR 1967 Mad 244, ReL on; (1961) 
2 Andh WR 23, Explained and Dist- 
ing.; AIR 1959 AU 357 (FB) and AIR 1963 
SC 458 and AIR 1967 Bom 232, Disting. 

(Paras 22 and 3^0) 

Section 16 has to be read in the light 
of the provisions of the Constitution, the 
Representation of the People Act and Sec- 
tion 14 of the Act. Simply because a 
person’s name appears on the electoral 
roll, he is not qualified by that reason 
alone, to file a nomination or to be elect- 
ed as a member of a Gram Panchayat, 
It is true that he must satisfy the re- 
quirement of his name appearing in the 
electoral roU. But, it does not follow that 
because a person’s name appears in the 
electoral roll he is entitled to have his 
name included in it or that he is entitl- 
ed to file his nomination or to be elect- 
ed as a member of the Gram Panchayat, 
While Section 14 (5) which corresponds 
with Section 62 (1) of the R. P, Act, 1951 
declares both positively and negatively 
the right of every person, whose name 
appears in the electoral roll to vote and 
thereby ensures the right of every per- 
son whose name so appears in the elec- 
toral roll to vote. Section 16 significant- 
ly puts the right to be nominated, only 
in the negative form. That is why B. 8 
of the Rules provides for the scrutiny of 
the nomination papers and rejection of 
the nomination papers if certain grounds 
exist. Had Section 16 imqualifiedly 
declared the qualification and right of 
every person, whose name appears in the 
electoral roll, to be nominated and elect- 
ed as a member of the Gram Panchayat, 
then Rule 8 would become wholly otiose. 
In the same manner as Rule 25 provides 
for two questions being put to evety 
voter, who seeks to vot^ regarding his 
registration as a voter in the electoral 
roll rules would also have limited the 
scrutiny of the nomination paper only to 
the appearance of the name of the nomi- 
nated person in the electoral roll. Buie 8 
is clearly, not only consistent but also 
in conformity with the provisions of 
Rule 16. It provides for examination as 
to whether the nominated candidate sati^ 
ties the other requirements prescribed 
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under law in this behalf and Section 16 
of the Act leaves full scope to tMs. The 
age of the candidate is certainly one 
of such requirements. If he is of 
less than 21 years of age he does 
not have the qualification prescrib- 
ed by the Constitution and the law, which 
is necessary for him to be registered as 
a voter. Despite the lack of qualifica- 
tion if he is enrolled, such entry would 
be tmconstitutional and, therefore, null 
and void. (Para 15) 

The Election Tribunal has every juris- 
diction under Rule 59 (c) to examine 
whether the election has been vitiated 
for any of the reasons mentioned there- 
in. In order to examine whether the 
election has been materially affected by 
improper reception of a nomination paper 
or by any non-compliance with the pro- 
visions of the Act it must necessarily 
have the jurisdiction to go into the ques- 
tion whether the nominated candidate had 
the necessary qualification to be register- 
ed as a voter and thus had the qualifica- 
tion to contest the election. 

(Para 16) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Bom 232 (V 54) = 

68 Bom LR 928, Dhondba Adku 
V. Civil Judge Jr. Division, Hingan- 

29 

(1967) AIR 1967 Mad 244 (V 54) = 

ILR (1968) 1 Mad 1, S. V. Viswa- 
nathan v. Rangaswamy 21 

(1963) AIR 1963 SC 458 (V 50) =■ 
(1963) 3 SCR 479, Ramaswamy 
V. B. M. Krishna Murthy 27 

(1961) 1961-2 Andh WR 23 = 

ILR (1961) 2 Andh Pra 260, Rama- 
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(1960) 3 SCR 650, Brijendra Lai 
v. Jwalaprasad 20 

(1960) (1960) 2 Andh WR 308 = 

ILR (1961) 1 Andh Pra 331, Radha- 
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Bapatla 1, 19, 23, 24, 25 
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ILR (1959) 1 All 157 (FB), Ghu- 
1^ Mohiuddin v. Election Tribu- 
nal for Town Area, SaMt 23, 26 
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(V 42) = 1955 Andh LT 
(Civil) 75 = 1955 Andh WR 
133, Viswanadhuni Venkata 
Kondayya v. Election Commr, 
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Mehta v. Baghuraj Singh 17 
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I. Koti Reddy and K. Krishna Rao, for 
Petitioners (In W. P. No. 1522 o£ 1964); 
G. Balaparameswari Rao and E. S. Rama- 
chandra Murthy, for Petitioner (In W.P. 


No. 1684 of 1964); Prl. G. A., for Respon- 
dent No. 1 (in W. P. No. 1522 of 64), 
and 2nd and 3rd Respondents (in W. P. 
No. 1684 of 1964); P. Ramachandra Reddy 
and A. S. Prakasam, for 2nd Respondent 
(in W. P. 1522 of 64); D. V. Reddi Pan- 
tulu, for 1st Respondent (In W. P. No. 
1684/64). 

SAMBASrVA RAO, J.: A Common ques- 
tion that arises in both these writ peti- 
tions is whether the Election Tribunal, 
constituted under the Andhra Pradesh 
Gram Panchayat Act, can enquire into 
the age of a candidate in order to find 
out whether he was qualified to stand as 
a candidate on the date of his nomina- 
tion. A Division Bench consisting of our 
learned brothers, Basi Reddy ^d Gopal- 
rao Ekbote JJ, referred thfe two writ peti- 
tions to a Full Bench as they raised the 
question which is of great importance 
and is frequently raised and in view of 
the conflict between two Division Bench 
decisions of this Court (viz In Radhakri- 
shna Murthy v. Sub Judge, Bapatla. 
(1960) 2 Andh WR 308 and K. Ramachan- 
dram v. Seshayya, (1961) 2 Andh WR 
23. 

2. The material facts which are neces- 
sary for the determination of this ques- 
tion may be stated briefly. 

3. In Writ Petition No. 1522 of 1964 
the petitioner was declared to have been 
elected as a member of the Gram Pan- 
chayat of Nallamothuvaripalem Pancha- 
yat in the Guntur District from Consti- 
tuency No. 3 with a majority of seven 
votes, in an election held on 2-6-1964, 
under the Andhra Pradesh Gram Pan- 
chayats Act (2 of 1964) which will here- 
inafter be referred to as the Act). The 
respondent filed an election petition in 
O. P. No. 24 of 1964 before the Election 
Tribunal, at Bapatla, under Rule 49 (1) 
of the Rules framed under the Act, for 
conduct of election of members to Gram 
Panchayats, for setting aside the elec- 
tion of the petitioner on two grounds. 
The first was that the petitioner had not 
the requisite age of 21 years when he 
was enrolled as a voter in the voters list 
and also when he filed the nomination 
and that, therefore, he was not entitled 
to be included in the voters list and to 
contest in the election held on 2-6-1964. 
The second ground was that the peti- 
tioner committed or abetted the commis- 
sion of various election offences. How- 
ever, when the matter came up for trial 
the second ground was given up. It was 
contended for the petitioner before the 
Election Tribimal that his name was 
found on the electoral rolls of the Pan- 
chayat and, therefore, he had every right 
to be nominated as a candidate and to 
contest the election and that the Election 
Tribunal cannot go behind the electoral 
roll and investigate into the question of 
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age of a candidate. The Election Tribu- 
nal found on the basis of a birth extract 
filed before it that the petitioner was only 
19 years of age and that he being below 
the requisite age of 21 years, which gives 
him. the qualification to be enrolled as 
a voter, could not contest for the elec- 
tion. Holding that it had the jurisdiction 
to go into the question of the age of the 
candidate it set aside the election of the 
petitioner and directed a fresh election to 
be held. The petitioner, therefore, filed 
the present writ petition for quashing the 
said order of the Election Tribunal. 

4. Similarly in the Writ Petition No 
1684 of 1964 the petitioner’s election, as 
a member of the Repaka Gram Pan- 
chayat, in the election held on 4-6-64 
from Constituency No. 2, was question- 
ed by the first respondent in the elec- 
tion petition O. P. No. 24 of 1964 on the 
file of the Election Court, Rajam. The 
ground there also was that the petitioner 
was below 21 years of age and that 
therefore, he had no right to be includ- 
ed in the voters list and to seek election 
on 4-6-1964. The election tribunal foiand 
that the petitioner was aged less than 21 
years at all material times and therefore, 
his inclusion in the electoral roll and his 
nomination as a candidate, was illegal 
and contrary to the provisions of law 
and in that view set aside his election. 
Aggrieved by that decision the petitioner 
came up to this Court by way of this 
writ petition for quashing that order. 

5. The age of the two petitioners is a 
question of fact and the. Election Tribu- 
nal found in both the cases that the peti- 
tioners were below 21 years of age at 
the material times. That question cannot 
be canvassed in writ petitions and the 
learned counsel have not sought to ques- 
tion those findings before us. They have 
proceeded to argue on the basis that the 
two petitioners were below the age of 21 
years when they were enrolled as voters 
when they w'ere nominated as candidates 
for election, and also when the election 
actually took place. 

6. What they have, however, contend- 
ed is that it is a fact that they were en- 
rolled as voters and their names were 
found in the electoral rolls. The electoral 
roll prepared under the Act is final and 
conclusive. A person, whose name is 
entered in the electoral roll is qualified 
to stand as a candidate. The election 
Tribunal has no- jurisdiction to go behind 
what is contained in the electoral roll 
and to make an enquiry in regard to the 
age of a candidate and to hold that_ he 
was not entitled to contest the election. 
It has been contended that the Act does 
not prescribe the qualification of age but 
merely adopts the assembly roll , as the 
basis of election and it is not, therefore. 


competent for the Tribunal to go behind 
the roll. 

7. On the other hand, it has been con- 
tended by the Government Pleader for 
the respondents that the very fact the 
assembly roll is adopted for the purpose 
of the Gram Panchayat Election also 
brings in its wake the objections which 
can be raised in regard to the qualifica- 
tion and lack of qualification of a 
voter, as well as a candidate. Arti- 
cle 326 of the Constitution of India 
lays down the principle of adult suffrage 
for the Assembly and Parliament elec- 
tions and it is on the basis of that adult 
suffrage prescribed by the Constitution 
that the electoral roll for the legislative 
assembly is prepared. Therefore the 
electoral roll prepared for the election to 
the legislative assembly must be in confor- 
mity with the Constitutional provisions. 
Since that electoral roll is adopted for the 
Gram Panchayat Election also the elec- 
toral roll for the Gram Panchayat election 
should also be in consonance with 
the Constitutional pro-visions. Since a 
person belo-w the age of 21 years cannot 
be enrolled as a voter, in -view of the 
pro-visions of the Constitution read -with 
the Representation of the People Act, 
1950, the inclusion of a person below the 
age of 21 years in the electoral roll of 
the Gram Panchayat also is null and 
void. Therefore, it has been contended 
for the respondents that the inclusion of 
tile petitioners’ names in the electoral 
rolls must be deemed to be non est and 
the election Tribunal has every jurisdic- 
tion to go into the question and set aside 
the election of the petitioners, as their 
election was -vitiated by non-compliance 
with the pro-visions of law. 

8. In order to appreciate the relative 
merits of these contentions, it is neces- 
sary to notice the scope and extent of 
the relevant provisions of the Act and 
the Rules made thereunder as also the 
pro-visions of the Constitution and the 
Representation of the People Act, 1950. 
Section 14 of the Act which relates to 
the preparation and publication of the 
electoral roll for a Gram Panchayat lays 
down. 

"Preparation and publication of elec- 
toral roll for a gram panchayat; 

(1) The person authorised by the pres- 
cribed authority in this- behalf shall pre- 
pare every calendar year for the gr^ 
panchayat a draft of electoral roll, which 
shall consist of such part. of the elccform 
roll for the Assembly Constituency publi- 
shed under the Representation of the 
People Act, 1950 as revised or amended 
under • the said Act, up to a date to be 
specified by the Government in this be- 
half, as relates to the -village or por- 
tion -thereof, and shall cause such draft 
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to be published in such manner as the 
Government may direct. 

' Explanation: Where in the case of any 
Assembly Constituency there is no dis- 
tinct part of the electoral roll relating to 
the village, all persons whose names are 
entered in such roll under the regis- 
tration area compriring the _ village and 
whose addresses as entered in such roll 
are situated in the village shall be en- 
titled to be included in the electoral roll 
for the gram panchayat prepared for the 
purpose of this Act. 

(2) After the expiration of thirty days 
from the date of the publication of the 
draft of the electoral roll under sub-sec- 
tion fl), the person authorised by the 
prescribed authority in this behalf shall 
publish in such manner as the Govern- 
ment may direct, the final electoral roll 
for ftie gram ' panchayat, incorporating 
therein such alterations or amendments 
as are necessary for the purpose of bring- 
ing it into accord with the electoral roll 
for tlie relevant Assembly Constituency 
as it stands on the date of expiration of 
the thirty days aforesaid. 

(3) The final Sectoral roll published 
under sub-sectioh. (2) sh^l be the elec- 
toral roll for the gram panchayat and it 
shall remain in' force till a fresh elec- 
toral roll for the gram, panchayat is publi- 
^shed in the succeeding calendar year in 
'the manner specified in the foregoing sub- 
sections. ■ 

(4) The electoral roll for the gram 
panchayat shall be divided into as many 
parts as there are constituencies so that 
the parts relating to all constituencies 
shall have equal number of voters; 

Provided "that the surplus number of 
voters, if any, remaining after such di-vi- 
sion shall be included in the part relat- 
ing to the last constituency. 

(5) Every person whose name appears 
in the part of the electoral roll relating 
to a constituency shall subject to the 
other provisions of this Act. be entitled 
to vote at any election which takes place 
in that constituency while the electoral 
roll r emains in force and no person whose 
uame does not appear in such part of the 
electoral roE sh^ vote at any such elec- 
tion. 

(6) ISTo person shaE vote at an elec- 
tion under this Act in more than one 
constituency or more than once in the 
same constituency and if he does so 
aE his votes shaE be invaEd. 

Explanation: In this section, the ex- 
pression "Assembly Constituency^’ shall 
mean a constituency provided bv law 
for the purpose of the elections to the 
Andhra Pradesh Legislative Assembly.”- 
Section 16 which deals with qualification 
of candidates pro'vides: 

_ "No person shaE be qualified for elec- 
tion as a member of a Gram Panchayat 


unless his name appears on its electoral 
roE.” 

Section 17 deals with disqualification of 
officers and servants of State or Central 
Government or of local authorities and 
Section 18 deals with disqualification of 
■persons con'victed of election offences. 
Then Section 19 which pro-vides for dis- 
qualification of candidates lays down — 

"(1) A person who has been sentenced 
by criminal court — 

(a) to imprisonment for an offence 
under the UntouchabEity (Offences) Act, 
1955, 

(b) to imprisonment for a period of not 
less than two years for any offence other 
than an offence not invol'ving moral de- 
linquency, such sentence not having been 
reversed or the offence pardoned, shall 
be disqualified for election as a member 
whEe undergoing the sentence and for 
five years from the date of expiration 
thereof; 

Provided -that the Govenvment may 
dftect that such sentence shaE not ope- 
rate as a disqualification. 

(2) A person shaE be disquaHfied for 
being chosen as a member, if on the date 
fixed for scrutiny of nominations for elec- 
tion, or on the date of nomination rmder 
sub-section (2) of Sed 13; 

(a) of unsound mind and stands so 
declared by a competent court: 

(b) a deaf, mute or suffering from 
leprosy; 

(c) an appEcant to be adjudicated an 
insolvent or an undischarged insolvent; 

. (d) interested in a subsisting contract 
made ■with, or any work being done for, 
the gram panchayat; 

Pruvided that a person shaE not be 
deemed to have any interest in such con- 
tract or work by reason only of his hav- 
ing a share or interest in — 

(i) a company as a mere share-holder 
but not as a director; 

(n) any lease, sale or purchase of im- 
movable properly or any agreement for 
the same; or 

(iii) any agreement for the loan of 
money or any security for the payment 
of money only; or 

(iv) any newspaper in which any adver- 
tisement relating to the affairs of 'the 
gram panchayat is inserted; 

(e) employed as paid legal practitioner 
on behalf of the gram panchayat or as legal 
practitioner against the gram panchayat; 

(f) an honorary magistrate under the 
Code of Criming Procedure, 1898. with 
jurisdiction over any part of the -vElage; 

(g) already a member of the gram pan- 
chayat whose term of office wEl not ex- 
pire before his fresh election can take 
effect or has already been elected as a 
member of the gram panchayat whose 
term of office has not yet commenced; 
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I (h) in arrears of any dues otherwise 
than in a fiduciary capacity,^ to the gram 
panchayat up to and inclusive ^ of the 
previous year, in respect of which a biU 
or notice has been duly served upon him 
and the time, if any, specified therein 
for payment has expired.” 

Thus, while S. 19 prowdes for disqualifi- 
cations of candidates, Section 14 (1) adopts 
the electoral roll for the assembly con- 
stituency, published under the Represen- 
tation of the People Act, 1950, as the 
draft of the electoral roll, for the Gram 
Panchayat and that such draft shall be 
published in the manner prescribed. Sub- 
section (2) requires that after the expira- 
tion of 30 days from the date of the 
publication of the draft of the electoral 
roll, the final electoral roll for the Gram 
Panchayat, shall be published incorporat- 
ing therein such alterations or amend- 
ments as are necessary for the purpose 
of bringing it into accord with the elec- 
toral roll for the relevant Assembly Con- 
stituency as it stands on the date of ex- 
piration of the aforesaid 30 days. It 
should he noted in this context that the 
alterations or amendments that can be 
made in the draft of the electoral roll 
are only such as would be necessary to 
bring the electoral roll of the Gram Pan- 
chayat into accord with the Electoral roll 
for the relevant Assembly Constituency. 
Thus the scope of the amendments oP 
alterations is strictly limited. It is also 
to be noticed that there are no separate 
rules framed for the purpose of making 
the alterations or amendments. The rea- 
son is obvious. Since the electoral roll 
for the Assembly Constituency as pre- 
pared under the Representation of the 
People Act, 1950 is adopted for the Gram 
Panchayat Election also there is no need, 
■ and the legislature did not think it neces- 
sary to provide for the independent and 
separate procedure, in regard either .. to 
the preparation of the electoral roll for 
the Gram Panchayat or for preferring 
any objections thereto. Even the altera- 
tions or amendments that are to be made 
at the time of the preparation of the final 
roll are for the very limited purpose of 
bringing it into accord with the assemb- 
ly electoral roll. It is thus clear that the 
electoral roll for the relevant assembly 
constituency, as it stands on the date of 
the expiry of the 30 days after the publi- 
cation of the draft, ‘ is the roll for_ the 
Gram Panchayat election. It is also ’signi- 
ficant to note that the Act does not lay 
down any quahfications for enrolment as 
a voter in the electoral roll for the Gram 
Panchayat. It must necessary follow 
that the qualifications for being a voter 
in the Gram Panchayat election are iden- 
tical with the qualification, for being a 
Voter in the assembly election. To put it 
in other words, it follows from the lan- 


guage of Sub-sections (1) and (2) of Sec- 
tion 14 that only those persons who are 
qualified to be enrolled as voters in the 
electoral roll for the assembly constitu- 
ency are to be enrolled as voters in the 
electoral rolls for the Gram Panchayat. 
If one is not qualified to be registered as 
a voter for the assembly constituency ho 
has neither the qualification nor the right 
to be enrolled as a voter in the electoral 
roll for the Gram Panchayat. 

_9. At this stage it is necessary to exa- 
mine the material provisions of the Con- 
stitution and the Representation of the 
People Act, 1950, that are relevant for 
the purpose of preparing electoral roll for 
the Assembly Constituency, because it is 
these provisions that determine the basis 
on which the electoral roll to the Gram 
Panchayat also, is prepared. Article 326 
of the Constitution lays do’wn that — 

"The elections to the House of the Peo- 
ple and to the Legislative Assembly of 
every State shall be on the basis of adult 
suffrage; that is to say, every person ■who 
is a citizen of India and who is not less 
than twenty-one years .of age on such 
date as may be fixed in that behalf by 
or under any law made by the appropri- 
ate Legislature and is not otherwise dis- 
qualified under this Constitution or any 
law made by the appropriate Legislature 
on the ground of non-residence, unsound- 
ness of mind, crime or corrupt or illegal 
practice, shall be entitled to be register- 
ed as a voter at any such election.” 

This Article not only lays down the 
qualifications for persons being register- 
ed as a voter in so far as the elections 
to the House of the People and the legis- 
lative assemblies are. concerned, but also 
the disqualifications. The two qualifica- 
tions that are prescribed xmder this Arti- 
cle are firstly, one should be a citizen of 
India and secondly he should not be less 
than _ 21 years of age, on the date pres- 
cribed in that behalf, in order to be en- 
titled to be registered as a voter. It is 
important to note that the provision that 
elections to the House of the People and 
the legislative assemblies shall be on the 
basis of adult suffrage is mandatory. 
Therefore, the Constitutional requirements 
in regard to the qualification of person 
for being registered as a voter are that 
one should not only be a citizen of India 
but should also be not less than 21 years 
o£ age on the prescribed date. If these 
two Constitutional requirements are not 
satisfied a person has no right to be regis- 
tered as a voter. In order to implement 
these constitutional requirements the Re* 
presentation of the People Act, 1950 also 
ia 5 ’'s down in Section 19 the conditions of 
registration in the following terms: 

"Subject to the foregoing provisions of 
this Part, every person who— 
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(a) is not less than twenty-one years 
oi age on the qualifcdng date, and 

(b) is ordinarily resident in a consti- 
tuency, 

shall be entitled to be regi^ered in the 
electoral roU for that constituency/’ 
Section 19 of the Eepresentation of the 
People Act, 1950, merely carries out and 
implements the principle and mandate of 
the Constitution, by fixing the minimum 
age for qualification to be registered as 
a voter as 21 years. It is true that a law 
can be made prescribing the minimum 
qualifying age as more than 21 years. 
But, in view of Art. 326 it cannot be less 
than 21 years. Even if the Representa- 
tion of the People Act, 1950 or any other 
Act lays down any age limit less than 21 
years of age as a qualification for a per- 
son to be registered as a voter for an 
assembly it would be xmconstitutional 
and, therefore, invalid. On the same 
reasoning, it ought to follow that if any 
person who is less than 21 years of age 
K registered as a voter such registration 
is mill and void, though he may be a 
citizen of India and does not incur the 
other disqualifications provided in 
Article 326. The same rule shoiald apply 
to the electoral roll for the Gram Pan- 
chayat also because by virtue of Sea 14 
of the Act, the electoral roll for the 
legislative assembly is made the elec- 
toral roU for the Gram Panchayat also. 
K a person has no qualification to be 
registered as a voter of the legislative 
assembly, he caimot be a voter for the 
Gram Panchayat also. If follows that a 
person who is less than 21 years of age 
shall not be registered as a voter in the 
assembly electoral roll, and, therefore, in 
the Gram Panchayat electoral roU as weU. 
If any such registration is made it is im- 
constitutional, as it is repugnant to the 
provisions of Art. 326 of the Constitu- 
tion. 

10. We have already observed that 
neither the Act nor the Rules provide 
for any procedure in regard to the regis- 
tration of voters. It simply adopts the 
electoral roU prepared for the assembly 
constituency under the Eepresentation of 
the People Act, 1950. Rules providing 
for the registration of voters, preparation 
of elector^ roUs and preferring of claims 
and objections in regard thereto, are made 
xmder the Representation of the People Act 
under the name and style of 'the Regis- 
tration of Electors Rules, 1960”. Rules 10 
to 27 of the said rules provide for an 
elaborate procedure for the publication of 
draft rolls for lodging claims and objec- 
tions, procedure to be adopted in hearing 
the claims and objections, enquiries into 
daims and objections and appeals from 
the orders of the electoral officer and for 
the preparation of the final rolls. 


11. Section 100 of the Eepresentation 
of the People Act, 1951 lays down the 
procedure for declaring an election as 
void. The relevant provision of that sec- 
tion is — 

Cl) “Subject to the provisions of sub- 
section (2) if the High Court is of opi- 
nion — 

(a) that on the date of his election a 
returned candidate was not qualified, or 
was disqualified, to be chosen to fUl the 
seat imder the Constitution or this Act 
(or the Government of Union Territories 
Act); or 

(b) that any corrupt practice has been 
committed by a retiuned candidate or 
his election agent or by any other person 
with the consent of a returned candidate 
or his election agent; or 

(c) that any nomination has been im- 
properly rejected; or 

(d) that the result of the election, in 
so far as it concerns a returned candi- 
date, has been materially affected — 

(i) by the improper acceptance of any 
nomination, or 

XX XX XX 

(iv) by any non-compliance with the 
provisions of the Constitution or of this 
Act or of any rules or orders made xmder 
this Act.” 

It can be seen that rule 59 fc) made under 
the Act for conduct of the elections 
largely corresponds with the aforesaid 
provision. Section 100 of the Representa- 
tion of the People Act, 1951. It is very 
significant to note that Section 100 (1) 
(a) provides for declaring an election of 
a returned candidate void on the ground 
that on the date of his election he was 
not a qualified candidate. If he was not 
qualified to be registered as a voter then 
he would not be a qualified candidate, 
and for that reason his election can be set 
aside. 

12. Coming back to the provisions of 
the Act a comparative reading of sub- 
section (5) of Section 14 and Section 16 
brings out the distinction between the 
right to vote and the qualification for 
becoming a candidate in the election of 
Gram Panchayat. Sub-section (5) to Sec- 
tion 14 puts the right to vote in both 
positive and negative forms. It lays down 
that every person whose name appears 
in the electoral roll shall be entitled to 
vote at any election held during the time 
while that electoral roll remains in force 
and it also forbids any person whose 
name does not appear in the roU from 
voting in any such election. It is, there- 
fore, to be seen that in so far as the 
right to vote at an election of the Gram 
Panchayat is concerned it is sufficient if 
the person’s name appears in the electoral 
rolL If his name appears in the electoral 
roU, he shall have the right to vote and 
if it does, not so appear, he has no such 
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right. But, Section 16 of the Act which 
deals with the qualification of candidates 
puts the position only in a negative form 
According to it unless his name appears 
in the roll, no person shall be qualified 
to be elected as a member. From this it 
follows that the mere appearance of a 
person’s name in the electoral roll is not 
by itself, sufficient to qualify him to 
seek election as a member. He must 
satisfy the other requirements of law. 

13. This distinction between the quali- 
fication to be a voter and the qualifica- 
tion to be a member is also brought out 
by the relevant rules franied under Sec- 
tion 217 (2i (i) of the Act for the con 
duct of election of members to Gram 
Panchayats. Rule 25 of the said Rule.s 
provides that — 

"When a person presents himself to 
vote and at any time before a ballot 
paper is supplied to him, the polling offi- 
cer may of his own accord and shall, if 
so required by a candidate or polling 
agent, put to such person either or both 
of the following questions: 

(i) are you the person enrolled as fol- 
lows: (reading the whole entry from the 
roll)? 

(ii) have you already voted at the pre- 
sent election at this polling station or at 
any other polling station? 
and the person shall not be supplied with 
a ballot paper unless he gives an unqua- 
lified answer to the question or questions 
put to him and ruiless his answer to the 
first question is in the affirmative and 
the second is in the negative. Except as 
mentioned herein, every person whose 
name is found on the electoral rolls shall 
be entitled to be supplied with a ballot 
paper.” 

14. Thus every person whose name 5s 
found in the electoral roll, subject to his 
answers to the aforesaid two questions 
is entitled to vote. The position in 
regard to the nomination of candidates js 
different. Rule 4 (1) of the afo^'esaid 
Rules provides that every nomination of 
evrery candidate shall be made in form 
No. 1. Form No. 1, framed as per R. 4. 

(1), prescribes the form of the nomina- ’ 
tion paper. Item 5 in the nomination 
form relates to age. The candidate who 
filed the nomination paper should not 
only give his age in item (5j of the form, 
but also should make the following de- 
claration. 

"I declare that I am willing to stand 
for election and my age as shown above 
is correct.” 

Rule 8, which corresponds with Sec. 36 
of the Representation of the People Act, 

1951 provides for procedure for scrutiny of 
nomination papers. Under the provisions 
of that rule any nomination is liable to 
be rejected on certain stated grounds. 

The first and third of such grounds are — < 
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"(1) that the candidate is ineligible as 
a member of Gram Panchayat under Sec- 
tions 16, 17. 18 or 19 of the Act; or 

(3) that the candidate or his proposer 
has failed to comply with any of the 
provisions of Rule 4 or 6.” 

Therefore, if a person’s name does noi 
appsar in the electoral roll, or if he is 
subject to any of the disqualifications 
nientioned in Sections 17, 18 or 19 his 
nomination paper will be rejected. Simi- 
larly, if the nomination paper of a can- 
didate fails to comply with the require- 
ment of Rule 4 (1) viz., requirement of 
the nomination paper as prescribed by 
Form No. 1, the nomination paper is lia- 
ble to be rejected. That shows that ^ 
the declaration as to the age is not done 
by a, candidate in accordance with Form 
No. 1 his nomination paper can be reject- 
ed. Rule 8 (2) also provides that — 

"The Election Officer shall then exa- 
mine the nomination papers and shall 
decide all objections which may be made 
at the time to any nomination and may 
either on such objection or on his own 
motion after such summary inquiry, if 
any, as he thinlcs necessary, reject any 
nomination on any of the following 
grounds.” 

Tlien a number of grounds on which a 
nomination can be rejected are enumerat- 
ed. Then Sub-rule (3) of Rule 8 further 
lays down that: 

"The Election Officer shall endorse on 
each nomination paper, his decision ac- 
cepting or rejecting the same and, if the 
nomination paper is rejected, he shall 
record in writing a brief statement of his 
reasons for such rejection. The scrutiny 
shall be completed on the date appointed 
in this behalf under rule 3 and no 
adjournment of the proceedings shall be 
allowed.” 

Tlren Rule 9 provides for an appeal to 
the Revenue Divisional Officer or to the 
Deputy Collector against any order of the 
Election Officer, rejecting the nomina- 
tion of a candidate. Then Rule 59 of the 
Rules provides for the decision of an 
election petition filed questioning the 
validity of an election. It provides that— 

"If in the opinion of the election Court 

(c) the result of the election has been 
materially affected by any irregularity m 
respect of a nomination paper or by the 
improper reception or refusal of a nomi- 
nation paper or vote or by any non-con> 
pliance with the provisions of the Act 
or the rules made thereimder.” 

The election of such returned candidate 
shall be void.” 

Either the improper reception or refusal 
of a nomination paper or vote or any non- 
compliance with the provisions of the Act 
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or the Rules can be a ground for declar- 
ing the election as void. 

15. Section 16 of the Act has to be 
read in the light of the above provisions 
of the Constitution, the Representation of 
the People Act and Section 14 of the Act. 
Simply because a person’s name appears 
on the electoral roll, he is not qualified 
by that reason alone, to file a nomination 
or to be elected as a member of a Gram 
Panchayat. It is true that he must satis- 
fy the requirement of his name appear- 
ing in the electoral roll. But, it does not 
foIlov7 that because a person’s name ap- 
pears in the electoral roll he is entitled 
to have his name included in it or that 
he is entitled to file his nomination or to 
be elected as a member of the Gram 
Panchayat. While Section 14 (5) which 
corresponds vuth Section 62 (1) of the 
R. P. Act, 1951 declares both positively 
and negatively the right of every per- 
son, whose name appears in the electoral 
roll to vote and thereby ensures the right 
of every person whose name so appears 
in the electoral roll to vote. Section 16 
significantly puts the right to be nomi- 
nated, only in the negative form. That is 
why Rule 8 of the Rules provides for the 
scrutiny of the nomination papers and 
rejection of the nomination papers if 
certain grounds exist. Had Section 16 
unqualifiedly declared the qualificafion 
and right of every person, whose name 
appears in the electoral roll, to be nomi- 
nated and elected as a member of the 
Gram Panchayat, then Rule 8 would 
become wholly otiose. In the same man- 
ner as Rule 25 provides for two questions 
being put to every voter, who seeks to 
vote, regarding his registration as a voter 
in the elector^ roll rules would also have 
limited the scrutiny of the nomination 
paper only to the appearance of the name 
of the nominated person in the electoral 
rolL Rule 8 is clearly not only consis- 
tent but also in conformity with the pro- 
visions of Rule 16. It provides for exa- 
mination as to whether the nominated 
candidate satisfies the other requirements 
prescribed under law in this behalf and 
Section 16 of the Act leaves full scope to 
this. The age of the candidate is certain- 
ly one of such requirements. If he is of 
less than 21 years of age he does not have 
the qualification prescribed by the. Con- 
stitution and the law, which is necessary 
for him to be registered as a voter. Des- 
pite the lack of qualification if he is en- 
rolled, such entry would be unconstitu- 
tional and, therefore, null and void. It 
means that though his name appears in 
the registered li^ in black and white, 
it is non est for aU election purposes and 
it has no existence. That means, his 
name is not in tiie voters’ list. Tlicrefore, 
by virtue of the bar contained in Sec- 
tion 16 he cannot file his nomination and 


he caimot be a valid candidate in the 
election, 

16. Rule 59 (c) 'of the Rules provides 
that an election can be set aside and 
declared void, if the result of the elec- 
tion has been materially affected by an 
improper reception or refusal of a nomi- 
nation paper or a vote or by any non- 
compliance with the Act and the Rules 
made thereimder. Since the nominated 
person’s name formally appears in the 
electoral roll, and no objection was rais- 
ed at the time of scrutiny despite the fact 
that he was below 21 years of age. the 
case may not strictly come within the 
first limb of the rule, viz., improper re- 
ception of the nomination paper. But it is 
certainly covered by the latter limb oi 
the rule vdz., "by any non-compliance 
with the provisions of the Act or the 
Rules made thereunder.’’ Because the 
very registration of the name of the 
nominated person in the voters’ list is 
repugnant to the Constitution and to the 
Representation of the People Act which 
by necessary implication have been 
imported into the preparation of the elec- 
toral roll for a Gram Panchayat by Sec- 
tion 14 of the Act. Such registration 
would be vitiated by non-compliance vath 
those provisions. Tie Election Tribunal 
has eve:i^ jurisdiction rmder Rule 59 (c) 
to examine whether the election has been 
vitiated for any of the reasons mention- 
ed therein. In order to examine whether 
file election has been materially affected by 
improper reception of a nomination paper 
or by any non-compliance with the pro- 
visions of the Act it must necessarily have 
the jurisdiction to go into the question 
whether the nominated candidate had 
the necessary qualification to be register- 
ed as a voter and thus had the qualifica- 
tion to contest the election. The afore- 
said examination of the relevant provisions 
of law and the Rules made thereunder 
can lead only to this conclusion that the 
Election Tribunal can enquire into the age 
of the candidate in order to find out 
■whelber he was qualified to stand as a 
candidate on the date of his nomination 
and at the time of the election. 

17. An examination of the case law 
on the point would also lead to the 
same conclusion. In Duiga Shankar 
Mehta v. Eaghuraj Singh, AIR 1954 SC 
520, the Supreme Court considered the 
scope and the applicability of Ss, 36 and 
100 fl) (c) and (2) fc) of the Representa- 
tion of the People Act 1951. As already 
staled, these two provisions roughly cor- 
respond to Rules 8 and 59 of the Rules 
rriating to the Election Disputes framed 
under the Act. The election of one of 
the two successful candidates to an as- 
sembly constituency was under dispute 
in the case before tiie Supreme Court and 
the substantial • ground on which that 
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election petition was filed, was that the 
candidate who was declared to have been 
dected was under 25 years of age at all 
material times and was consequently not 
qualified to be chosen to fill the seat in 
the Legislative Assembly. No objection 
was, how^ever. taken before the return- 
ing officer, in respect of the nomination 
of the successful candidate. Upholding 
the contention of the appellant and setting 
aside the election of the successful can- 
didate, Their Lordships of the Supreme 
Court held — 

"K the want of qualification of a can- 
didate does not appear on the face of 
the nomination paper or of the electoral 
roll, but is a matter which could be esta- 
blished only by evidence, an enquiry at 
the stage of scrutiny of the nomination 
papers is required under the Act only 
if there is any objection to the nomina- 
tion. The Returning Officer is then bound 
to make such enquiry as he thinks pro- 
per on the result of which he can either 
accept or reject the nomination. But 
when the candidate appears to be pro- 
perly qualified on the face of the elec- 
toral roll and the nomination paper and 
no objection is raised to the .norrunation, 
the Returning Officer has no other alter- 
native but to accept the nomination. This 
would be apparent from section 36. sub- 
section (7) of the Act, under which the 
electoral roll is conclusive as to the qua- 
lification of the elector except where a 
disquahficatioh is expressly alleged, or 
proved. The acceptance of the nomina- 
tion paper by the Returning Officer in 
the latter case must be deemed to be pro- 
per acceptance. It is certainly not fin^ 
and the Election Tribunal may, on evi- 
dence placed before it, come to a finding 
that the candidate was not qualified at 
alL But the election should be held to 
be void on the ground of the constitu- 
tional disqualification of the candidate 
and not on the ground that his nomina- 
tion was improperly accepted by the 
Returning Officer. A case of this des- 
cription comes under sub-section (2) (c) of 
Section 100 and not under sub-section (1) 
(c) of the section as it really amoimts to 
holding an election without complying 
with the provisions of the Constitution.” 
Their Lordships also held that — 

"The expression "non-compliance with 
the provisions of the Constitution” in 
Section 100 (2) (c) is sufficiently wide to 
cover such cases where the question is 
not one of improper acceptance or 
rejection of the nomination by the 
Returning Officer, but there is a_ funda- 
mental disability in the candidate to 
stand for election at all.” 

Their Lordships proceeded further and 
observed that— 

"When a person is incapable of being 
chosen as a member of a State Assemb- 


ly imder the provisions of the Constitu- 
tion itself but has nevertheless been 
returned as such at an election, it can be 
Said without impropriety that there has 
been non-compliance with the provisions 
of the Coristitution materially affecting 
the result of the election. There is no 
material difference between "non-compli- 
ance” and "non-observance” or "breadi” 
and this item in clause (c) of sub-s. (2) 
may be taken as a residuary provision 
Contemplating cases where there has been 
Infraction of the provisions of the Consti- 
tution or of the Act but which have not 
been specifically enumerated in the other 
portions of the clause.” Under Section 98 
of the Act this is one of the orders which 
the Election Tribunal is competent to 
make. If it is said that Section 100 of 
the Act enumerates exhaustively the 
grounds on which an election could be 
held void either as a whole or with re- 
gard to the returned candidate, we think 
that it would be a correct view to take 
that in the case of a candidate who 
is constitutionally incapable of being 
returned as a member there is non-com- 
pliance with the provisions of the Con- 
stitution in the holding of the election 
and as such sub-section (2) (c) of S, 100 
of the Act applies.” 

Thxis the Supreme Court, construing the 
provisions of Sections 36 and 100 of the 
Representation of the People Act, 1951, 
which are practically in pari materia with 
Rules 8 and 59 of the Rules under fte 
Act, upheld the power of the Election 
Tribunal to dedare the election of a can- 
didate to be void, when the successfm 
candidate has suffered the constitution^ 
disability of not having the age qualifi- 
cation. It was also held in that case that 
Sf a candidate, who is constitutionally in- 
capable of being retiumed as" a- member, 
his election would be vitiated by non- 
compliance with the provisions of the 
• Constitution, in holding the election. 

18. Satyanarayana Raju J., fas he then 
was) considered an identical question, as 
in the instant case, in Viswanadhimi 
Venkata Kondayya v. Election Comm^- 
sioner, Kanigiri, 1955 Andh LT 
75 = 1955 Andh WR 133 = fAI« 
0.955 An(tiira 109). That case arose 
Under the Madras Village Panchayats 
Act, which is a predecessor to the 
present Andhra Pradesh Gram Panclmyat 
Act and whose provisions are largely in 
pari materia with the provisions of the 
present Act. In that case also, the peti- 
tioner's name was in the electoral roll, 
but he was, however, actually foimd to 
be below 21 years of age. Therefore, the 
Election Commissioner set aside his elec- 
tion. Rejecting the writ petition fil^ny 
the petitioner whose election has _ been 
set aside by the Section Commissioner, 
the learned Judge held that — 
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(1966) .AIR 1966 SC 1529 -(V 53) = 

(1966) 3 SCR 106, ' Divisional Per- ^ • 
sonnel Officer Southern Railway 
Mysore v. Raghabendra Char 31 

<1963) AIR 1963 SC 1552 (V '50) = 

1964-4 SCR 135, Ranendra Chan- 
dra V. Union' of India 6, ’ 31 

<1958) AIR 1958 SC 36 (V 45) = 

1958 SCR 828, Parshotam Lai 
Dhingra v. . Union of India • 6, 8, 29 ' 
<1957) AIR 1957 SC ■ 886 (V 44) = 

1958 SCJ 148, Hartwell Prescott 
• Singh V. Uttar Pradesh Govern- 
ment ' ■ . ’ ' ' 31 

A. R. Barthakur and B. P. Saikia, for 
Petitioner; ' A. R. Barooah, for 0pp. Party. 

PATHAK,' J.; This petition under Arti- 
cle 226 of i;he Constitution of India has 
been filed by the petitioner against 
the notice of termination of his ser- 
vices dated 31-1-68 issued by P. A. 
to the Chief Engineer, N. F. Railway, 
Maligaon. 

2. . The petitioner’s case is, that he got 
his Diploma in Civil Engineering from 
the University of Roorkee in', the year 
1958 obtaining First Class. Thereafter 
he was appointed in 1959 as a Drafts- 
man in 'the 'N. F. Railway under the 
Chief Engineer and was posted at Mali- 
•gaon. He was selected for this job' by 
the Chief Engineer, N. F. Railway and 
this was subsequently approved by the 
N. F. Railway Recruiting Committee. The 
petitioner worked in that capacity for 
3 1/2 years' and in the year 1962 when a 
vacancy for Senior Draftsman occurred, 
the authority issued an advertisement in 
the press for filling up the said vacancy. 
The notice that was issued by the autho- 
rity for this post has been quoted in 
Annexure ’A’ to the petition, which runs 
as follows; 

"NORTH-EAST FRONTIER RAILWAY 
EMPLOYMENT NOTICE NO. 1/62 
CATEGORY No. 7 ; One (1) post , of Senior 
Draftsman (Civil). Post terhporary but 
likely to be made permanent. Scale of 
pa.y ; Rs. 335-15-485 plus usual allow- 
ances as per rules. 

Minimum Qualification : A Degree in 
Civil Engineering or L. C. E. with 3 years 
practical experience in Civil Engineering 
designs. 

Age limit : Between 20 and 30 years.” 

2. In response to the said advertise- 
ment, the petitioner submitted an appli- 
cation and he was selected by the N. F. 
■Railway Recruiting Committee and he 
occupied the first place among.st the 
competing candidates. Thereafter, an ap- 
pointment letter was issued and the peti- 
■tioner was temporarily posted to offi- 
ciate as Senior Draftsman under the De- 
putv Chief Engineer, Workshop, N'. F. 
Railway,- Pandu. The posting- and trans- 
•fer order passed by the Qhief .Engineer- 
. 1970 Assam & Naga./2 II G— 16 
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(P) dated 18-12-1962 is as follows; 

• "N.'F. Railway 

Following posting - and transfer are 
ordered with immediate effect; 

X' ' ' X X 

2. ' Shri S.‘ Mehra, Draftsman in scale 
205-280 (A) who has been approved for 
the post of Sr, Draftsman in grade Rupees 
335-485 by the N; F.‘ Rail-way Recruit- 
ment Committee and offered appointment 
as such under SPO (R)’s No. E/227/III/64 
Pt. I (Rect) dated 16-11-62, is appoin'ted 
against a regular vacancy of Sr. D/man 
of CE’s office in grade Rs, 335-485 and • 
is temporarily posted under Dy. S. E, 
(WS) BNGN at PNO vice Shri. R. N, 
Adhya.” . , 

Thereafter the following office order 
dated 18-12-62 has been passed ■ which 
has been annexed as -Annexure 'C’ to the 
petition; - , 

. "In terms of CE/P/PNO’s office order 
■No. E/4l/III/38/lII(E) dt. 18-12-62 Shri 
S. L. Mehra D/man in scale of Rupees 
205-280/- (A) who has been approved for 
the post of Sr. D/man in grade Rupees 
335-485 (A) by the N. F. Railway Recru- 
itment , Committee and offered appoint- 
ment as such under SPQ/Rs No. E227/ 
III/64 PL. I (Rect) dt. 16-11-62, is here- 
by temporarily posted to officiate as Sr. 
D,(man in scale Rs. 335-485/- (As) in this ■ 
office with effect from 18-12-62 (A. N.) 
against the existing vacancy yice Shri 
R. N. Adhya Sr. D/man in scale 335-485,/- 
who is being spared from this office on. 
18-12-62 (A. N. to report to CE’s draw- 
ing office)” ■■ ■ 

The petitioner worked in the said capa- 
city from 18-12-62 till 31-1-68 when he 
was reverted to the post of lower cate- 
gory, namely Junior Grade Draftsman in 
which capacity he was made to work for 
a period of one month. . On 31-1-68 a 
notice was served on him by the P. A. 
to the Chief Engineer, N. F. Railway, ■ 
Maligaon terminating his services with 
one month’s notice with effect from 31- 
1-68 on the expiry of which the peti- 
tioner’s service in the Railway would 
terminate on 1-3-68. By that notice, 
however, the petitioner was given an 
alternative appointment as a Trainee 
Assistant Station Master. The petitioner 
has come against this notice dated 31-1- 
68 terminating his services as Senior 
Draftsman. 

3. The learned counsel for the peti- 
tioner has submitted that the petitioner 
was appointed against a regular vacancy 
of Senior Draftsman of Chief Engineer’s 
office in grade Rs. 335-485 and he was 
temporarily posted under the Deputy 
Chief Engineer (Workshop), Bongaigaon 
at Pandu. He has further submitted that 
the petitioner was appointed in the said 
post as probationer for one year with 
effect from the date of his appointment, 
namely 18-12-1962 and he worked there 
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for more than five years and therefore 
he must be deemed to have been made 
permanent on the completion of his pro- 
bationary period and as such the order 
of termination of his services is illegal. 
The learned counsel has submitted that 
the termination order was passed and 
issued by P. A. to the Chief Engineer, 
who was not the appointing authority of 
the petitioner and on that ground also 
the termination order was bad. 

4. Mr. Barooah, the learned counsel 
appearing on behalf of the Opposite Par- 
ties, has submitted that the post to which 
the petitioner was appointed was a tem- 
porary one and he was only a proba- 
tioner but he was not confirmed in the 
said post and as such he has no right 
to the post and he cannot Question the 
order of termination of his services as 
irregular and bad in law. 

5. From annexure I to the affidavit in 
opposition filed on behalf of the Rail- 
way Department, it is found that the 
petitioner was offered a temporary ap- 
pointment as Senior Draftsman on 
Rs. 335/- in grade Rs. 335-485/- plus usual 
allowances as admissible from time to time 
on certain conditions, of which condi- 
tions 2, 3 and 4 are as follows: 

"2. All appointments vnll be made on 
probation for one year. For students or 
apprentices appointed to a working post 
after completion of their training, the 
probationary period commences from the 
date of such appointment. 

3. It must be clearly understood that 
the appointment is terminable on 14 
days’ notice on either side except that 
no such notice is required if the termi- 
nation of service due to the expiry of 
the sanction to the post you will hold 
or on return to duty of the absentee in 
whose place you may be engaged in 
which case your service will be automa- 
tically terminable from the date of ex- 
piry of the sanction or from the date 
the former resumes his duty, as the case 
may be. Also no such notice will be 
required if the termination of your ser- 
vice is due to your mental or physical 
incapacity or to your remoyal or dismis- 
sal as a disciplinary measure after com- 
pliance with the provisions of Clause II 
of Article 311 of the Constitution of 

, India. 

4. You will not be eligible for any 
pension or any benefit under the State 
Railway Provident Fund or Gratuity 
Rules or to any absentee allowance be- 
yond those admissible to- temporary em- 
ployees under the rules in force from 
time to time during such temporary ser- 
vice.” 

On a consideration of the advertisement 
to the post and the conditions under 
which the petitioner was appointed, it 
Is quite clear that the post of senior 


Draftsman to which the petitioner v/as 
appointed was a temporary post and the 
petitioner’s appointment was also tem- 
porary. The petitioner’s services have 
not been terminated by way of any puni- 
shment and as such it does not amount 
to an order of dismissal, removal or 
reduc-tion in rank. The impugned notice^ 
by which the petitioner’s services have 
been terminated, states that consequent 
on reduction of establishment and aboli- 
tion of certain temporary/work-charged 
posts _ of Senior Draftsman and Drafts- 
man in open line, the petitioner had been 
rendered surplus to the requirement of 
the Railway and therefore he was given 
one month’s notice, on the expiry of 
which the petitioner’s services were ter- 
minated. This notice of termination of 
the petitioner’s service appears to be 
quite in conformity with the conditions 
of service of appointment as is found in 
the notice No. E/227/III/64 Pt. I (Rect) 
dated 16-11-1962 addressed to the peti- 
tioner by the Chief Personnel Officer, 
N. F. Railway, Pandu, which is annexure 
I to the affidavit-in-opposition. 

6. The learned counsel for the peti- 
tioner further submitted that the petitioner 
was appointed against a regular vacancy 
of Senior Draftsman and he was- 
appointed as a probationer for one year 
and that under Rule 2202 (13) of the- 
Indian Railway Establishment Code, 
Volume II, a probationer means a rail- 
way servant employed on probation in 
or against a substantive vacancy in the 
cadre of a department and therefore the 
petitioner must be deemed to have been- 
confirmed in his post after the expiry 
of his one year’s period of probation and 
as such his services could not be termi- 
nated in the manner in which it has been- 
done. 


In this connection, Mr. Barooah, the 
learned counsel for tbe Opposite Parties, 
has drawn our attention to the decision- 
in Parshotam Lai Dhingra v. Union of 
India, AIR 1958 SC 36, wherein the fol- 
lowing passage occurs at page 42: 

"The position may, therefore, be sum- 
marised as follows : In the absence or 
any special contract the substantive ap- 
pointment to a permanent post the 

servant so appointed a right to hold the 
post until, under the rules, he attains, 
the age of superannuation or is compul- 
sorily retired after having put m the 
prescribed number of years’ seivice oi 
the post is abolished and his service can- 
not be terminated except by wav ° 
punishment for misconduct, negligence, 
inefficiency or any other disqualification 
found against him on proper enquiry 
after due notice to him. An tippomt- 
ment to a temporary post for a certa • 
specified period also gi^hs the 
so appointed a right to hold the post for 
the entire period of his tenure and his 
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tenure cannot be put an end to during 
that period unless he is, by way of puni- 
shment, dismissed or removed from the 
service. Except in these two cases the 
appointment to a post, permanent or 
temporary, on probation or on an -offi- 
ciating basis or a substantive appointment 
to a temporary post gives to the servant 
so appointed no right to the post and 
his service may be terminated unless his 
service had ripened into what is, in the 
service rules, called a quasi-permanent 
service.” 

In paragraph 25 of the said decision, it 
is laid down by the Supreme Court as 
follows: 

"It follows, therefore, that if the termi- 
nation of service is sought to be brought 
about otherwise than by way of puni- 
shment, then the Government servant 
whose service is so terminated cannot 
claim the protection of Article 311 (2) 
and the decisions cited before us and 
referred to above, in so far as they lay 
down that principle, must be held to be 
rightly decided.” 

Relying on these passages, Mr. Barooah 
has submitted that even if the petitioner 
was on probation he was not confirmed 
in the post and as such he had no right 
to hold the post and when his services 
were terminated, not as measure of puni- 
shment, Article 311 (2) is not attracted. 
Mr. Barooah has also referred to the 
decision in Ranendra Chandra v. Union 
of India, AIR 1963 SC 1552, wherein it 
has been held that a government servant 
who is on probation can be discharged 
during the period of probation and such 
discharge would not amount to dismissal 
or removal within the meaning of Arti- 
cle 311 (21 and would not attract the 
protection of that Article where the ser- 
vices of a probationer are terminated in 
accordance with the rules and not by 
way of punishment. A probationer has 
no right to the post held by him and 
under the terms of his appointment he 
is liable to be discharged at any time 
during the period of his probation sub- 
ject to the rules governing such cases. 

7. So the point that falls for deter- 
mination in the instant case is whether 
the petitioner was on probation in or 
against a substantive post; if so, whe- 
ther he completed the period of proba- 
tion required imder the Rules and whe- 
ther he can be deemed to have been con- 
firmed in the post. The settled law is 
that the services of a probationer un- 
less he is confirmed in the post are ter- 
minable in accordance with the Rules 
and not by way of punishment. Mr. 
Barthakur, the learned counsel for the 
petitioner has submitted that the peti- 
tioner who served the probationary period 
of one year in the instant case and was 


serving in me same post lor o years or 
more should be deemed to have been 
confirmed in the post conferring on him 
the right to hold the post and in thS 
connection, the learned counsel has 

i” Director of 
Public Instructions v. Dev Rai rpnnrfor? 
“ 1868.17 FLR 9 :(AIR 19M ScTmoI 

Sg^effect- 

"Where the service rules fix a cer- 
tain period of time beyond which the 
period cannot be exteS- 
ua, ana an employee appointed nr 

JSowed^'^ tn ° ® probation is 

allowed to continue m that post 

period Piaxinium 

period of probation without an ex- 

press order of confirmation, he cannot 
be deemed to continue in that post as a 
probationer by implication. The reason 
IS that, such an implication is negatived 

of thn forbidding extension 

ot the probationary period beyond the 
maximum period fixed by it. ’ In such 
a case it is permissible to draw the in- 
that the employee allowed to 
^ntinue in the post on completion of the 
maximum period of probation has been 

implication.” 

thi governed the case before 

that Court provide specifically 

that the total period of probation includ- 

®^3ll not exceed 
such 

rule laying down the maximum period 
f^oreover the case before 
the Supreme Court related to a pe^a- 
nent post whereas the post held b^the 
petitioner in the instant case is a tempo- 

fhlf circumstances, I hold 

that the decision of the Supreme Court 

Ind'lhf r ‘f . «?nSabl?“„" 

lacts and the law laid down therein is 
before 

9. In "^e instant case, the petitioner 
l^s not claimed that his service ripened 
into a quasi-permanent service. I have 
found that the post which the petitioner 
held was temporary. Though he was put 
on probation for one year, the post-it- 
self was temporary and he was appoint- 
ed temporarily^ to the said post on the 
condition that his appointment 

notice. 

Though the petitioner was appointed 
against a regular vacancy, there is no 
doubt that the post to which he was ap- 
pointed was temporary and his appoint- 
ment was also temporary. Merely because 
the petitioner was appointed against a 
regular vacancy, and put on probation 
for one year, that would not make th^ 
post itself permanent or his appointment 
to It permanent. It has been laid down 
by the Supreme Court in the case of 
AIR 1958 SC 36, referred to above, that 
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ithere may be substantive appointment to 
■ a temporary post, but that would not 
give the Government servant_ so appoint- 
ed any right to hold the post. In* view 
of the facts and circumstances of the case 
and the Rules governing the same, 
though the petitioner completed his pro- 
, bationary period and was serving in the 
said temporary post beyond the period 
of probation, it cannot be inferred ■ by 
implication that, he was confirmed in a 
substantive post' and he acquired the 
right- to hold the post. I therefore hold 
that the provisions of Article 311 (2l of 
the Constitution are not attracted to the 
instant case. 

9. The next point for consideration is 
whether the issue of the impugned notice 

r of termination of services of the peti- 
, tioner by P. A. to the Chief Engineer was 
valid in law. 

10. Paragraph four of the affidavit in 
opposition filed by the Railway adminis- 
tration is as follows; 

"That with reference to the statements 
of paragraph 5 of the petition I say that 
' the appointment of the petitioner to the 
post of the Senior Draftsman on 16-12- 
' 62 was purely on temporary basis and the 
post itself was temporary. Due to 
contraction of the construction projects 
and abolition of a number of temporary 
posts in the regular cadre as well as 
against sanctioned estimates, five Drafts- 
men • including the petitioner in Scale of 
Rs. 335-485 were rendered surplus to 
the requirement of Senior Draftsman 
and as the petitioner who has been hold- 
ing pro forma position in the category of 
Draftsman in scale of Rs. 205-380/-, so 
the petitioner and the four other persons 
'were -reverted to their former position of 
-Draftsman. The. petitioner joined in the 
post of Draftsman to which he was 
reverted. Again it was found that in 
the category of Draftsman in scale of 
Rs. 205-380/- the petitioner became sur- 
•plus according to his seniority position. 

The N. F. Railway Administration by 
its letter dated 31st January 1968 issu- 
ed notice of termination of service of 
the petitioner by one month’s notice 
with effect from 31-1-1968 and by the 
same letter the Railway authority out of 
sympathy to the petitioner offered an 
alternative appointment of Trainee Assis- 
tant Station Master as no other suita- 
ble post in the technical category could 
be found out for him.” 

11. From the above statement, it ap- 
pears that the petitioner has not been 
dismissed or removed by way of punish- 
ment. According to the terms of his ap- 
pointment, the appointment of the peti- 
tioner was terminable on 14 days’ notice 
on either side and that no such notice 
was required if the termination of ser- 
vice was due to the expiry of the sanc- 


tion' to the post. The termination of 
services of the petitioner was in conse- 
quence of the reduction of establishment 
and abolition of certain post of Senior 
Draftsman, which meant ' that sanction 
for • certain temporary posts of senior 
Draftsman and Draftsman expired. That 
being the position, the services of the 
petitioner were terminable under the 
terms and conditions of his appointment. 
The notice which was issued on 31-1- 
1968 regarding the termination of the 
service of the petitioner has been issu- 
ed by the Railway Administration and 
the same has been communicated by the 
P. A. to the Chief Engineer. 

In the _ circumstances, the notice can- 
not be said to be bad because it was 
issued by the P. A. to the Chief Engin- 
eer. Bjy the notice dated 31-1-68 issu- 
ed by the P. A. to the Chief Engineer, 
the petitioner was informed that his ser- 
vices will terminate on 1-3-1968 due to 
the reasons stated therein and he was 
offered an alternative appoiritment as a 
Trainee Assistant Station Master. The 
petitioner submitted a representation 
against this notice, wherein it is found 
from the record submitted in this Court 
by letter No. 197-E/1314(E) Maligaon 
•dated 24-2-68, the petitioner was inform- 
ed that the Chief Engineer carefully con- 
■ sidered his representation and decided 
that the petitioner had no claim for 
absorption, in the category of Junior 
Design Assistant and as such he had to 
accept the alternative appointment that 
had been offered to him and the peti- 
tioner also was therefore asked to com- 
municate his acceptance of the offer of 
alternative appointment as Assistant Sta- 
tion Master; otherwise his service would 
terminate with effect from 1-3-1968. So 
this decision as it appears was taken by 
the Chief Engineer and it was only com- 
municated by the P. A. to the Chief 
Engineer. In the circumstances, I hold 
that this petition has no substance. 

12. In the result, the petition is dis- 
missed and the Rule is discharged. I. 
however, make no order as to costs. 

Civil Rule No. 46/68. 

13. DUTTA, C.J.: I have had the op- 
portunity of ' going through the judgment 
of my learned brother Pathak, J. I regret 
that I cannot agree with his -views and 
conclusion reached. The facts of the 
case have been elaborately stated by him 
and I need not repeat the same. 

14. The petitioner has corne before us 
against a notice served on him on 31-1- 
68 by the P. A. to the Chief Engineer. 
N. F. Railway, Maligaon terminating ms 
service ■with one month’s notice witn 
effect from the above date. His conten- 
tion is that the said notice is in viola- 
tion of Article 311 of the Constitution as 
he was removed from service 'Vitnout 
any observance of the provisions of tne 
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above Article. , It is conceded that the 
petitioner was appointed as a proba- 
tioner in the post of Senior Draftsman. 
The contentions on behalf of the Kail- 
ways are two-fold, namely, (1) that the 
post to which the petitioner was appoint- 
ed was temporary; and (2) that although 
he was a probationer, he was never con- 
firmed; and therefore Article 311, need 
not be followed for his removal. 

15. As regards the first question, it 
may be noted that the posting and trans- 
fer order passed by the Chief Engineer 
(P) dated 18-12-62 is as follows: 

"N. F. Railway. 

Following posting and transfer are order-, 
ed with immediate effect; 

X X X ■ 

2. Shri S. Mehra, Draftsman in scale 
205-280 (A) who has been approved for 
the post of Sr. Draftsman in grade Rupees 
335-485 by the N. F. Railway Recruit- 
ihent Committee and offered appointment 
as such under SPO (R)’s No. E/227/III/64 
Pt. I (Rect) dated 16-11-62, is appoint- 
ed against a regular vacancy of Sr. 
D/man of CE’s office in grade Rupees 
335-485 and is temporarily posted under 
Dy. S. E. (WS) BNGN at PNC vice Shri 
R. N. Adhya.” 

16. The above order will show that 
the petitioner was appointed "against a 
regular vacancy”.. Moreover a person 
cannot be appointed as a probationer in 
a temporary post. The term "proba- 
tioner” has been defined in Rule 2202 
(121 in the Indian Railway Establishment 
Code Vol. II as follows: 

"Probationer means a railway servant 
employed on probation in or against a 
substantive vacancy in the cadre of a De- 
partment.” 

17. When it has been conceded that 
the petitioner was appointed as proba- 
tioner, I do not think that there is any 
substance in the argument that he was 
appointed to a temporary post. 

18. As regards the question of con- 
firmation, it was held by the Supreme 
Court in the case between the Director 
of Public Instructions, Punjab and Dev 
Raj, reported in 1968-17 FLR 9 :(AIR 
1968 SC 1210) that where the ser- 
vice rules fixed a certain period of 
time beyond which the probationary 
period could not be extended, and 
an employee appointed or promoted 
to a post on probation was allowed to 
continue in that post after completion of 
the maximum period of probation with- 
out an express order of confirmation, he 
could not be deemed to continue in that 
post as a probationer by implication. 

19. Rule 4 of the Indian Railway 
Establishment Manual fixes the period 
of probation as follows; 

"All appointments will be made on 
. probation for one year. For students or 


apprentices appointed to a working post- 
after the conclusion of their training the 
probationary period commences from the. 
date of such appointment.” 

It is true that it is not specifically said 
in the above rule that the period of pro-, 
bation cannot be extended. But there is 
no rule for extending the said period. I 
think in the absence of a rule giving 
the power to extend the period of pro- 
bation, the period - fixed by the above 
rule cannot be extended. The petitioner 
continued in the post for five years. In 
view of the above rule, I am of the opin- 
ion that although no order of confirma- 
tion was passed, he became confirmed 
automatically on the expiry of the period 
fixed by the rule. This period could not 
be extended by the railway authorities. 

20. In the result, therefore, it is held 
that the petitioner was removed from his 
service in contravention of Article 311 of 
the Constitution. The petition is allow- 
ed. The petitioner will get his cost. The 
hearing fee is fixed at Rs. 100/-. 

- 21. K. C. SEN J.; The writ - application 
was heard by a Division Bench of this 
Court; but there being difference of opi- 
nion, it has been referred to me for my, 
opinion. 

^ 22. The facts of the case have been 
dealt with by the Hon’ble Chief Justice 
and the Hon’ble Mr. Justice Pathak in 
their respective judgments and they need 
not be fully reiterated here. I shall only, 
refer to the salient facts which are abso- 
lutely necessary for the purpose of my, 
decision. 

23. It appears that the petitioner 
Shankar Lai Mehra was appointed as a 
Draftsman in the N. F. Railway under, 
the Chief Engineer and was posted at 
Maligaon. The petitioner worked in that 
capacity for 3 1/2 years and in the year 
1962, when a vacancy for Senior Drafts- 
man occurred, advertisement was issu- 
ed for filling up such vacancy. In res- 
ponse to the advertisement, the petitioner, 
submitted an application and he was 
selected by the N. F. Railway Recruit- 
ing Committee and he occupied the first 
place amongst the competing candidates. 
Thereafter an appointment letter was 
issued on 18-12-62, the terms whereof 
will be discussed later on. Such an ap- 
pointment letter was followed by two 
office orders. The petitioner worked in 
the capacity as a Senior Draftsman from 
18-12-62 to 31-12-67 when he was revert- 
ed to a lower category, namely. Junior 
Grade Draftsman, in which post he was 
made to work for period of one month. 
On 31-1-68, a notice was served upon 
him terminating his services with effect 
from 1-3-68. Under this notice, an alter- 
native appointment of a Trainee-Assist- 
ant-Station-Master was offered to him. 
TTie petitioner has challenged the order 
of the appropriate authority and has 



22 A. & N. [Prs. 23-26] Shankar Lai v.. C. E., N. F. Ely. (K. C. Sen J.) A.I.R. 


asked for a writ of mandamus calling up- 
on the Opposite Parties for not giving' 
effect to the impugned order dated 31- 
1-68 terminating the services ’of the peti- 
tioner as a Senior Draftsman. He has 
also prayed for such a writ upon the res- 
pondents calling upon them to retain 
him in his post as Senior Draftsman 
under the Railway Administration after 
1-3-68. 

24. In this case, Mr. Barthakur ap- 
pearing for the petitioner has argued 
that the petitioner was appointed as a 
probationer against a regular vacancy of 
Senior Draftsman in ' the office of the 
Chief Engineer in the grade of Rupees 
335-485/- and was ported under the De- 
puty Chief Engineer . (Works), Bongai- 
gaon. He was appointed, according to 
Mr. Barthakur, in the said post as a pro- 
bationer for one year with effect from 
18-12-62 and he worked there for more 
than five years and therefore he must be 
deemed to have been made permanent on 
the completion of his probationary period. 
His last submission is that the termina- 
tion order as passed and issued by the 
Personal Assistant to the Chief Engineer 
is invalid as he was not the appointing 
authority. 

25. Mr. Barua appearing for the res- 
pondents has submitted that the post to 
which the petitioner was appointed 
was out and out a temporary one. Al- 
though in the appointment letter he was 
described as a probationer; there was no 
order of confirmation during the period 
of his service. He served in a purely 
temporary capacity and as such he had 
no right to the post and cannot question 
the order of termination of his service 
as irregular. He also submits that in 
such circumstances, the provisions . of 
Article 311 (2) of the Constitution cannot 
be attracted in aid of the petitioner’s 
case. 

26. In order to appreciate the argu- 
ments, it is first of all necessary as to 
what were the terms of the advertise- 
ment which was issued by the Railway 
authority. The employment notice as 
given in Annexure 'A’ to the petition 
runs as follows: 

"Category No. 7; One (1) post of Senior 
Draftsman (Civil). Post temporary but 
likely to be made permanent. Scale of 
pay : Rs. 335-15-485/- plus usual allow- 
ances as per rules. 

Minimum Qualification: A degree in 
Civil Engineering or L. C. E. with three 
years practical experience in Civil 
Engineering designs. Age limit: Between 
20 and 30 years’’. 

It will be important to note that there 
is a condition in this employment 
notice that the post was temporary, but 
was likely to be made permanent. In 
the appointment letter — ^Annexure T’ of 


the Affidavit-in-opposition filed on behalf 
of the Railway Administration, it 
appears that it was issued on 16-11-62 
to the petitioner stating that the appoint- 
ment as Senior Draftsman on Rs. 335/- 
in the grade of Rs. 335-15-485/- plus 
usual allowances, as admissible under 
the rules from time to time was 
temporary. It is important to note that 
although the appointment was given on 
a temporary basis, in the second para- 
graph of the letter it is clearly stated 
that "All appointments will be made on 
probation for one year”. Further in 
paragraph 3 also, it is stated that "the 
appointment is terminable on 14 days’ 
notice on either side except that no such 
notice is required for the termination 
of service due to the expiry of the 
sanction to the post you •wHl hold or on 
return to duty of the absentee in whose 
place you may be engaged in which case 
your service will be automatically 
terminable from the date of expiry of 
the sanction or from the date the former 
resumes his duty, as the case may be.” 

From this appointment letter, it 
appears quite clear that the petitioner 
was appointed as a temporary hand and 
if this document has to be treated as 
the sheet anchor of the case, the peti- 
tioner cannot make out any case and 
say that Article 311 (2) of the Constitu- 
tion has not been complied with. Al- 
though the caption of Annexure I shows 
that the appointment was temporary 
there is a specific condition that he was 
made a probationer for one year. This 
fact requires careful consideration with 
reference to subsequent orders as to 
whether since he was appointed as a 
probationer the other conditions in the 
said appointment letter should be made 
ineffective. It has not been staled that 
the word probationer was used in the 
said letter loosely. Before dealing with 
this question I shall refer to the two 
subsequent orders which were passed 
after his selection to hold the post of 
the Senior Draftsman. They are Anne- 
xures 'B’ and 'C’ of the petition which 
respectively runs as follows: — 

"Following posting and transfer are 
ordered with immediate effect. 


1. Shri R. N. Adhya, Sr. D/man in 
Scale 335-485 (A) under Cy. CE/WS/BNG 
at Pandu is hereby transferred on his 
same pay and grade and posted in 
CE/PNO’s drawing office against me 
vacancy caused due to promotion of Shri 
S. K. Bhatta as CDM/Matric. 

2. Shri S. Mehra, D/man in scale 
205-280 (A) who has been approved for 
the post of Sr. D/man in grade Rs. 33 d- 
485 by the N. F. Fly. Recruitment Com- 
mittee and offered appointment as sue 
under SPO (R)’s No. E/227/III/64 Pt. J 
(Reel), dated • 16-11-62, is 

against a regular vacancy of Sr. D/m a 



asTO 

-of CE’s office in grade Rs. 335-485 and 
ds temporarily posted under Dy. SE(WS) 
BNGN at PNO vice Shri R. N. Adhya”. 

"In terms of CE/P/PNO’s office order 
No. E/41/III/38/III (E), ■ dated 18-12-62 
Shri- S. L. Mehra D/man in the scale of 
TRs. 205-280/-(A) who has been approved 
dor the post of Sr. D/man in grade 
Rs. 335-485/- (A) by the N. F. Railway 
Recruitment Committee and offered 
appointment as. such under SPO/R’s 
No. E/227/III/64 PL. 1 (Rect), dated 
16-11-62, is hereby, temporarily posted 
-to officiate as Sr. D/man in scale 
Rs. 335-485/- (As) in this office with effect 
nrom 18-12-62 (A'. N.) against the existing 
vacancy vice Shri R. N. Adhya Sr. 
B/man in scale 335-485/- who is being 
-spared from this office on 18-12-62 
(A. N.) to report to CE’s drawing office”. 

In the order, Annexure 'C’ issued by 
•the Deputy Chief Engineer, it appears 
"that he was temporarily posted to 
-officiate as Senior Draftsman in the 
-scale of Rs. 335-435/- with effect from 
18-12-62 against the existing vacancy 
■ca'ased by the transfer of Shri R. N. 
Adhya, Senior Draftsman. The Anne- 
ncure 'B’ is very significant inasmuch as 
"the petitioner waS appointed on being 
■selected by the Recruitment Committee 
and such appointment was made against 
a regular vacancy of Senior Draftsman 
of Chief Engineer’s office in the grade of 
Rs. 335-485/-. 

27. Accordingly the aforesaid _ orders 
issued by the appropriate authority with 
special reference to .the fact that he 
was appointed a probationer for one year 
will give rise to the conclusion that his 
temporary status as a Senior Draftsman 
was given a go-by and he was deemed 
to have served against a substantive 
vacancy. It is significant to note that 
the letter of appointm.ent was issued on 
16-11-62 and after the lapse of one 
imonth the aforesaid letters as per 
.Annexures 'B’ and 'C’ of the_ petition 
■were issued on 18-12-62. This is a very 
•significant fact and in the absence of any 
‘document to the contrary it may be 
■presumed that the appointing authority 
had in its mind in the meantime, to treat 
■the appointment as a substantive one, as 
otherwise the subsequent orders would 
not have been issued in terms as treated 
therein and it is also not inconsistent 
■with the employment notice that the post 
is temporary but likely to be made per- 
•manent. 

1 28. Rule 2202 Clause 13 of the' Esta- 
blishment Code Volume II Third Reprint 
pro-vides that probationer means- a 
Railway servant employed on probation 
in or against a substantive vacancy in 
the cadre of a department. From this 
definition it appears quite clear that un- 
less there is a substantive vacancy,’ none 
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can be appointed as a probationer. It 
could not be sho'wn by Mr. Barua ■with 
reference to any other rule as to whether 
this expression can be used in case of 
temporary appointments. In order to un- 
derstand the word 'probationer’ reference 
may also be made to the said Volume of 
the Establishment Code at Rule 2003 
(6)’ It provides that 'duty’ includes ser- 
vice as a probationer or apprentice pro- 
vided such ser^vice is followed by confir- 
mation. It will not be forgotten as ap- 
pearing from Annexure 'B’ of the peti- 
tion that the petitioner was appointed 
against a regular- vacancy and he was 
temporarily posted under the 'Deputy 
CE (WS) BNGN vice R. N. Adhya, who, 
it appears from this document, was trans- 
ferred vice S. ,K. Bhatta against the 
vacancy caused by him on account of his 
promotion. It is also found from the 
petition and also from the documents 
annexed thereto that he was allowed to 
draw the time-scale increments and the 
question therefore arises that if he was 
On 'duty’ within the meaning of R. 2003 
(6), he drew the increments as a perma- 
nent incumbent. This definition of duty 
should be read with Rule 2022 cl. (a) of the 
said Code which provides that all duty 
in a post on a time-scale counts for in- 
crements in that time-scale and it 
appears that at the time of notice he was 
drawing a salary of Rs. 410/- (vide 
Annexure 'IV’ of Affidavit-in-opposition). 

29. In the first instance, Mr. Barua 
contends that the petitioner cannot be 
considered as a probationer within the 
said rule as the appointment letter clear- 
ly en-visages the temporary nature of his 
appointment and that if he was treated 
as such his period of probation would 
have been extended till he was confirm- 
ed. In the absence of such a procedure 
being followed his services were liable to 
be terminated on the footing that his 
ser'vices were purely temporary. In 
support of his contention he refers to 
the decision of the Supreme Court in 
AIR 1958 SC 36, wherein the following 
passage occurs at page 42: — 

"The position may, therefore, be sum- 
marised as follows; — In the absence 
of any special contract the substantive 
appointment to a permanent post gives 
the servant so appointed a right to hold 
the post until, under the rules, he attains 
the age of superannuation or is compul- 
sorily retired after ha^ving put in the 
prescribed number of years’ service or 
the post is abolished and his service can- 
not be terminated except by way of 
punishment for misconduct, negligence, 
inefficiency or any other disqualification 
found against him ’ on proper enquiry 
after due notice to him. An appoint- 
ment to a temporary post for a certain 
specified period also gives the servant so 
appointed a right to hold the post for 
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Ihe entire period of his tenure and his 
tenure cannot be put an end to during 
that period unless he is, by way of 
punishment, dismissed or removed from 
the service. Except in these two cases 
the appointment to a post, permanent or 
tempora^*, on probation or on an officia- 
ting basis or a substantive appointment 
to a temporary post gives to the servant 
so appointed no right to the post and his 
service may be terminated unless his 
service had ripened into what is, in the 
service rules, called a quasi-permanent 
service”. 

30. Further it is laid down in para- 
graph 25 of the said decision as follows: 

"It follows, therefore, that if the ter- 
mination of service is sought to be 
brought about otherwise than by way of 
punishment, then the Government ser- 
vant whose service is so terminated 
cannot claim the protection of Art. 311 
(2) and the decisions cited before us and 
referred to above, in so far as they lay 
down the principle, must be held to be 
rightly decided”. 

31. It appears clear from the said 
decision that if during the period of pro- 
bation the service of an incumbent is 
sought to be terminated, he cannot claim 
any right to the post, unless his service 
had ripened as is called in the service 
rule a quasi-permanent service. The 
next case to which reference has been 
made by Mr. Barua is reported in AiB 
1957 SC 886, equal to 1958 SCJ 148, Hart 
Prescott Singh v. Uttar Pradesh Govern- 
ment. This decision in my opinion can- 
not be attracted in support of the res- 
pondent’s case. The next case to which 
reference is made is reported in fl964) 
4 SCR 135 = (AIR 1963 SC 1552). Their 
Lordships held inter alia in this case 
that as a probationer, the appellant was 
liable to be discharged during that 
period subject to the rules in force in 
that count. There is no dispute that an 
incumbent can be discharged during the 
period of probation. I have perused the 
judgment of the Supreme Court reported 
in AIR 1966 SC 1529, The Divisional 
Personnel Officer, Southern Railway, 
Mysore v, Raghabendra Char, but I am 
of opinion that the decision as given by 
their Lordships in that case has no sem- 
blance to the facts in the instant case 
and as such, such a decision cannot be 
attracted in aid of the respondents. 

32. . Now let me turn to the actual 
facts. I have already quoted the 
appointment letters as also the subse- 
quent orders passed by the Chief 
Engineer. The order — Annexures 'B’ _ and 
’C’ of the petition — speaks of an_ existing 
substantive vacancy against which the 
petitioner was appointed _ and such 
appointment was in the chain of vacancy 
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caused by the promotion of Sri S. K. 
Bhatte. The expression 'regular’ as used 
in Ahnexure 'B’ in its dictionary mean- 
ing means 'permanent’ or a post ha\’ing 
some stability. These two documents on 
the face of them clearly go counter to 
tte terms of appointment as given in 
the. first appointment letter as per Anne- 
xure 'I’ to the Affidavit-in-opposition. 
Mr. Barua has uri^ed that the fact that 
he was temporarily posted will go to 
show that he was temporarily appointed 
to the post. But r may say in &s con- 
nection that there is a good deal of 
difference between a 'temporary appoint- 
ment’ and a 'temporary posting’. There 
is no inflexible rule that an incumbent 
taken into permanent cadre cannot be 
posted temporarily at any post. There- 
fore, it boils down to a patent fact that 
he was appointed as (1) a probationer in 
the first instance and (2) he was appoint- 
ed against a regular vacancy. Accord- 
ingly I am of opinion that the terms in 
the appointment letter regarding tem- 
porary nature of tlie appointment were 
deviated from after a month and the 
petitioner was in fact treated to be hold- 
ing the post against a substantive 
vacancy, presumably in terms of the 
employment notice that the temporary 
post had the likelihood of being made 
permanent. 

33. The next important point for con- 
sideration is whether the period of pro- 
bation was automatically extended in 
order that he might be dealt with, with- 
out resort being had to the provision of 
Article 311, in the absence of any rule 
in this regard. I have already said that 
a probationer means a railway sen'ant 
employed on probation in or against a 
substantive vacancy in the cadre of 
department as given in the Establish- 
ment Code. Furthermore, I have said 
that under, the Code, all appointments 
will be made on probation for one year. 
This rule does not say that the auth- 
orities have any power either to extend 
the period of probation or not to do so. 

In the absence of such a prowsion I 
am of opinion that the period of proba- 
tion cannot be extended and the said 
rule appears to be inflexible in the sen.se 
that the period of probation should only 
be limited to the period of 'one year’^ 
Mr. Barthakur contends accordingly that 
since his period of probation cannot be 
extended under the rule his continua- 
tion in service beyond one vear 
him the right to confirmation. In support 
of his contention he has_ referred me to 
the Supreme Court decision in (1968) 1/ 
FLR 9 = (AIR 1968 SC 1210). In this 
case their Lordships dealt with a rule 
which provides that on completion _oi 
the period of probation the authority 
competent to make appointment 
confirm the member in his appointment. 
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or if his work or conduct during tlie 
period of probation has been in his 
opinion unsatisfactory, he. may dispense 
with his services or may extend his 
period of probation by such period as 
he may deem fit ......... provided that 

the total period of probation including 
the extension, if any, shall not exceed 
three years. On this rule, their Lord- 
ships have held inter alia as follows: — 
"Whereas in the instant case the ser- 
vice rules fix a certain period of time 
beyond which the probationary, period 
cannot be extended, and an employee 
appointed or promoted to a post on pro- 
bation is allowed to continue in that post 
after completion of the maximum period 
of probation without an express order of 
confirmation, he cannot be deemed to 
continue in that post as a probationer by- 
implication. The reason is that such an 
implication is negatived by the service 
rule forbidding extension of the proba- 
tionary period beyond the maximum 
period fixed by it. In such a case it is 
permissible to draw the inference that 
the employee allowed to continue in the 
post on completion of the maximum 
■period of probation has been confirmed 
in the post by implication”, 

34. Their Lordships in making the 
above observation were not obli-vious of 
the earlier Supreme Court decisions in 
■\vhich it was held that where on the 
completion of the specified period of 
probation, an employee is allowed to 
continue in the post -without an order of 
confirmation, the only possible -view to 
take in the absence of anything to the 
contrary in the order of appointment or 
promotion or the service rules, is that 
the initial period of probation has been 
extended by necessary implication. In 
all the cases re-viewed, the condition of 
ser-vice of the employee permitted exten- 
sion of the period for an indefinite period 
and there was no service rule forbidding 
its extension beyond a certain maximum 
period, 

35. In the instant case the above con- 
ditions are not present in the Establish- 
ment Code and therefore, in the absence 
of any rule, for extending the period of 
piobation or putting a fetter upon the 
period of probation, the rule as to pro- 
bation as it stands is inflexible and it 
should be given its proper meaning -with 
reference to the terms of appointment 
given in Annexures 'A’ and 'B’ of the 
petition as discussed before. According- 
ly it is permissible to draw the inference 
that the employee who was permitted 
to continue beyond the maximum period 
of probation has been confirmed in that 
post by implication. 

36. I shall , at the next place deal with 
the question of the notice • which was 
served upon the petitioner by the P. A. 
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to the Chief Engineer. N. E. F. Railway, 
Mahgaon. Regarding notice the condi- 
tion thereof has been made in Anne- 
xure I of the Affidavit-in-opposition. It 
envisages that, the appointment is ter- 
minable on 14 days’ notice on either side 
and that no such notice is required 
amongst others, if the sanction to the 
post expires. But it appears from. Anne- 
xure 'B’ nf the petition that he was 
given one month’s notice terminating 
his service as a Draftsman. It is stated 
therein that consequent on reduction of 
establishment and abolition of certain 
temporary work-charged posts of Senior 
Draftsman and Draftsman, the petitioner 
was rendered surplus to the requirement 
of the Railway and therefore, he was 
given notice of one month with efiect 
from 31-1-68, on expiry of which his 
service should terminate on .1-3-68 (fore- 
noon). In this notice also, an alternative 
offer was given to him for appointment 
as a Trainee Assistant Station Master 
{■vide Annexure 'E’ of the petition). This 
is dated 16-1-68, i.e. before his ser-vices 
were terminated by notice as per Anne- 
xure 'D’. Against this notice, an appeal 
was preferred to the General Manager as 
per Annexure ’G’ in which it was said 
that all of a sudden his pay was reduced 
• with effect from 1-12-67 without gmng 
any notice to him, nor the reason was 
made knoum to him for the reduction ol 
pay which amounted to penalty. 
Against this, no specific reply was given 
to the petitioner but it appears that his 
pre-vious representations for alternative 
posts dated 1-2-68 and 9-8-68 were turn- 
ed down by the Chief Engineer (\dde 
Annexure V of the Affidavit-in-opposi- 
tion). 

In the Afnda-vit-in-reply by the peti- 
tioner, it was clearly stated that he was 
not given one month’s notice or 14 days’ 
notice as the case may be in terms of the 
letter of appointment for termination of 
his service as Senior Draftsman. Accord- 
ing to the petitioner, such an action was 
arbitrary and he could not be removed 
from the post of the Senior Draftsman 
without requisite notice being served on 
him. There appears to be no challenge 
to the statement of the petitioner that 
he was reduced in rank to the post of 
the Draftsman on 1-12-67 without assign- 
ing any reason and the petitioner under 
protest accepted this situation. Accord- 
ingly the question would arise in such 
circumstances as to whether appropriate 
notice as to termination of his ser-vice as 
Senior Draftsman was given to him in 
terms of the appointment letter. No 
document has been placed before me to 
show that the sanction of the post of the 
Senior Draftsman terminated when he 
reverted to his original post from 1-12-67, 
in order to exonerate the depaiiment 
from its liability to issue notice. The 
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.absence of such a document in record 
warrants the conclusion that he was re- 
-moved from the post of the Senior 
Draftsman in clear flagrance of the terms 
■of the appointment letter. In the affi- 
•davit-in-opposition it has not been stated 
as to the time when the sanction to the 
post terminated. In such circumstances, 
the notice to terminate the service as per 
Annexure 'D’ of the petition was notice 
“for terminating his services as Drafts- 
•man. As such, I am clearly of opinion 
that this notice cannot be treated to be 
■a notice in accordance with the terms of 
.appointment letter for termina.tion of his 
-service as a Senior Draftsman and as 
-such his removal therefrom and reduc- 
tion in rank without notice amount to 
•non-observance of the Department’s own 
letter of appointment. I have already 
stated that no specific case has 
been made out as to the date when the 
sanction for the post of Senior Drafts- 
man terminated and as such before he 
was brought down to the post of Drafts- 
■tnan, notice .ought to have been served 
upon him. 

37. As the petitioner succeeds on the 
-points stated above, I need not go into 
the question whether the notice issued 
'by the Personal Assistant to the Chief 
■Engineer terminating his services as 
Draftsman is valid or not. 

38. In such circumstances, I respect- 
fully differ from the view expressed by 
the Hon’ble Mr. Justice Pathak and agree 
■with the view and the conclusion arrived 
at by the Hon’ble Chief Justice. 

39. In the result, the application must 
-succeed and the rule should be made 
absolute. It is held by me that the peti- 
tioner was removed from the service as 
a Senior Draftsman in .contravention of 
Article 311 of the Constitution and there- 
fore a writ in the nature of mandamus 
■should be issued directing the respon- 
'dents not to give effect to the impugned 
•order dated 31-1-68 terminating the ser- 
vices of the petitioner. 

40. The petitioner will get costs. Hear- 
ing fee being assessed at Rs. 100/-. 

Order accordingly. 
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S. K. DUTTA, C. J., 

AND K. C. SEN, J. 

Bhuban Chandra Dutta, Petitioner v. 
The Accountant-General, Assam and Naga- 
land, Shillong and another. Respondents. 

Civil Rule No. 126 of 1969, D/- 19-5- 
1969. 

(A) Constitution of India, Art. 226 — 
Appointment of Registrar of High 'Court 
by Chief Justice — Accountant General 

FM/HM/C696/69/CWM/B 


issuing provisional pay-slip but not in 
conformity with the terms of appoint- 
ment on ground that his appointment 
and its terms were invalid — Petition by 
Registrar for release of pay — No relief 
sought against Chief Justice — Chief Jus- 
tice not being necessary party omission 
to implead him as such does not make 
petition defective. . (Para 10) 

(B) Constitution of India, Art. 229 (1) 
-yAssam and Nagaland High Court Ser- 
vices (Appointment and Conditions of Ser- 
vice and Conduct) Rules (1967), R. 7 (1) 

— Appointment of Registrar of High 
Court by J Notification issued by Chief 
Justice under power given under Art, 229 

— Order of appointment, referring to 

Rule 7 (1) of (1967) Rules, although they 
were not published at time of appoint- 
ment — Reference to Rule 7 (1) held to 
be redundant — Chief Justice having 
power to appoint Registrar, wrong refer- 
ence to R. 7 (I\ in Notification cannot 
make it invalid. AIR 1964 SC 1329 Rel. 
on. (Para 12) 


(C) Constitution of India, Art. 229 — 
Notification by Chief Justice appointing 
retired person to post of Registrar of 
High Court without referring to Rule 142 
of Assam Pension Manual — Chief Jus- 
tice being competent to appoint Registrar 
under Art. 229 non-reference to R. 142 
in . Notification cannot make appointment 
invalid — There being no necessity to 
refer to Rule' 142 or reasons for appoint- 
ment, notification requires no modifica- 
tion. (Para 13) 

(D) Constitution of India, Art. 229 — 
Appointment of Registrar of High Court 
by Chief Justice — Terms of appointment 
notified and Registrar accepting them by 
joining post — Formal contract between 
Chief Justice and Registrar as to terms of 
appointment is not necessary. 

(Para 13) 

(E) Civil Services — Assam High Court 

Appointment and Conditions of Service 
Rules (1956), Rr. 3 (1) and 11 (1)— Funda- 
mental Rules, R. 19 — Power of Chief 
Justice under E. 3 (1) to grant Registrar 
initial pay upto Rs'. 1180 in fixed scale of 
Rs- 850-50-1000-60-1300 EB-50-1500— Pay 
Scale revised by Government and fix- 
ed at Rs. 1200-60-1380 EB-60-1500 — 

Effect — Rule 3 (1) must be adapt- 

ed accordingly — Power of Chief Jus- 
tice to grant initial pay upto Rupees 
1180/- under R. 3 (1) must be read us 
substituted by figure Rs. 1500. AIR IOj" 
SC 285 and AIR 1964 Punj 285 Kcl. on. 

(Para 19) 

(F) Constitution of India, Arts. 229 and 
245 — Assam High Court Appointment 
and Conditions of Service Rules (lOab), 
Rule 3 (1) — Power of Chief .Tusticc to 
fix higher pay-scale of High Court em- 
ployees under the rule — Rule 
approval of Governor — 


having 
Nothing provid- 
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in Art. 229 that Governor should lay 
-■down pay-scale of employees of High 
■Ulourt — Power given , to Chief Justice 
’under the Rule cannot be said to he 
•delegated to hiin by Governor. (Para 21) 

(G) Civil Services — Assam Pension 
Manual, R. 60-A — Does not restrict 
5 power of Chief Justice to fix higher ini- 
tial salary in pay-scale of High Court 
-employee. 

The power of Chief -Justice to appoint 
-a pensioner on a higher initial pay-scale 
•exceeding the last salary drawn, by him 
is not affected by R. 60A of the Assam 
Pension Manual. , (Para 23) 

By R. 60-A, the power of the Governor 
to fix higher initial salary in the pay- 
scale of Government employees is dele- 
gated to an Administrative Department 
w’ith the limitation that the Department 
■cannot fix a salary which exceeds the 
last pay drawn by an Officer. An Admi- 
inistrative Department is not the Govern- 
•ment, it is only an unit of the Govern- 
ment. As this Rule does not restrict the 
•power of the Governor to fix higher 
initial salary in the pay-scale of Govern- 
■ment employees, it also cannot restrict 
■the power of the Chief Justice in that 
respect so far as High Court employees 
are concerned, since, the Chief Justice 
exercises the same power of fixing the 
initial salary of High Court employees as 
the Governor exercises in respect of em- 
ployees appointed by the Government. 

(Para 23) 

(H) Civil Services — Assam High Court 
Appointment and Conditions of Service 
Jlules (1956), R. 7 (1) — Applicability — 
!Rule equally applies to retired person ap- 
pointed as Registrar of High Court. 

(Para 26) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1329 (V 51) = 

(1964) 6 SCR 857, Hukumchand 
Mills V. State of M. P. 12 

'(1964) AIR 1964 Puni 285 (V 51) = 

ILR (1964) 1 Pun.1 377, Sri Kidar 
Nath v. Punjab Govt. 19 

(1956) AIR 1958 SC 285 (V 43) = 

1955-2 SCR 1331, Pradyat Kumar 
V. Chief Justice of Calcutta 17 

S. K. Ghose, J. P. Bhattacharjee. S. N. 
Medhi, for Petitioner; B. C. Barua, Advo- 
cate General, Assam and G. K. Talukdar, 
Sr. Govt. Advocate, for Opp. Parties. 

DUTTA, C. J.: The case of the peti- 
tioner Shri Bhuban Chandra Dutta in this 
writ petition is as follows: — He was re- 
cruited as a Munsiff from the Bar and 
-after serving in various capacities became 
an Additional District Judge and then 
Ttegistrar of the High Court. After retire- 
-ment, he was appointed as the Presiding 
'Officer of the Industrial Tribunal, Assam 
and when he was still holding that post, 
he was selected by the Chief Justice for 


appointment as Registrar of the High 
Court. Accordingly the petitioner was 
released from his post of Presiding Offi- 
cer by a notification dated the 26th April 
1967 which said as follows: 

"Shillong, Dated the 26th April, 1967. 
No. GLR. 337/66/22. — Shri B. C. Dutta, 
Presiding Officer, Industrial Tribunal, 
Assam, Gauhati, is released from the 
Labour Department with effect from the 
date he makes over charge to enable him 
to join the new assignment in the Hon’ble 
High Court. 

Sd. S. J. Das. 

' ■' Secretary to the Government of 

Assam, 

Labour Department.” 

On being so released the petitioner was 
appointed as the Registrar of the High 
Court and the following two notifications 
dated 28-4-67 were published in the 
Assam Gazette of 17-5-67. 

"The 28th April, 1967. 

No, HC. V-46/67/2824/A/Estt.- ■ In exer- 
cise of the powers conferred by Art. 229 
of the Constitution of India, read with 
Rule 7 (1) of the Assam and Nagaland 
High Court Services (Appointment, Condi- 
tions of Service and Conduct) Rules, 1967, 
the Hon’ble Chief Justice of the High 
Court of Assam and Nagaland is pleased 
to appoint Shri Bhuban Chandra Dutta, 
B. L., at present Presiding Officer of the 
Industrial Tribunal, Gauhati as the Regis- 
trar of the High Court of Assam and 
Nagaland with effect from the forenoon 
of 1st May, 1967 vice Shri S. C. Barua, 
whose services are replaced with the Gov- 
ernor of Assam for posting as District 
Judge in the regular cadre of District 
Judges. 

Sd. U. N. Rajkhowa, 
Deputy Registrar, 

High Court of Assam and Nagaland.” 

"The 28th April, 1967 
No. HC. V-46/67/2824/B/Estt. — In exer- 
cise of the powers conferred by Art. 229 
of the Constitution of India and of Rules 
7 and 13 of the Assam and Nagaland 
High Court Services (Appointment, Con- 
ditions of Service and Conduct) Rules, 
1967, the Hon’ble Chief Justice of the 
High Court of Assam and Nagaland is 
pleased to fix the following terms and 
conditions of services of Shri Bhuban 
Chandra Dutta, B. L.. who has been ap- 
pointed as the Registrar of the High 
Court of Assam and Nagaland as per 
High Court Notification No. HC. V-46/67/ 
2824/A/Estt. dated 28th April 1967-— 

(1) He shall be entitled to draw an 
initial pay of Rs. 1,500/- per mensem less 
the pension, if any, he has been drawing 
from the Government. 

(2) He shall, in addition to his initial 
pay of Rs. 1,500/- be entitled to draw a 

■ special pay of - Rs. 250/- per mensem 
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admissible under the said Rules to the 
Registrar of the High Court. 

(3) He shall hold the appointment of 
the Registrar of the High Court of Assam 
and Nagaland for a minimum period of 
two years in the first instance. This 
period may, however, be extended as con- 
sidered suitable and necessary, by the 
Hon’ble Chief Justice who happens to be 
in office at the time of the expiry of this 
period of two years. 

Sd. U. N. Raikhowa, 
Deputy Registrar, 

High Court of Assam and Nagaland.” 

2. In pursuance of the above notifica- 
tions, the petitioner took over charge as 
the Registrar of the High Court in the 
forenoon of the 1st May, 1967 and sub- 
mitted the charge report to the Accoun- 
tant-General, Assam. But in spite of 
repeated requests made by the petitioner 
who sent several reminders by letters 
and telegrams, the Accountant-General 
did not issue any pay-slip to him. On 
the 25th July, 1968, the Deputy Registrar 
of the High Court under the direction of 
the Chief Justice, wrote to the Secretary 
to the Government of Assam in the Law 
Department to instruct the Accountant- 
General to issue provisional pay-slip to 
the petitioner for Rs. 1500/- as pay plus 
special pay of Rs. 250/-. Accordingly the 
Finance Department wrote to the Ac- 
countant-General as follows on the 31st 
July 1968: 

"I am directed to say that the Regis- 
trar of the High Court, Assam and Naga- 
land is reported to have not received his 
pay for the last one year thereby putting 
him to great financial difficulties, and to 
request you kindly to issue at least a 
provisional pay-slip in his favour. 

Yours faithfully, 

Sd. D. S. Khongdup, 
Deputy Secretary to the Govt, of 
Assam, Finance Deptt.” 

3. Thereafter on the 2nd August 1968, 
the Accountant-General issued a provi- 
sional pay-slip lor the period from 1-5- 
67 to 31-10-67 authorising the petitioner 
to draw a sum of Rs. 870.05 only per 
month as provisional pay. The special 
pay of Rs. 250 was not included in the 
nay-slip. As the pay-slip was not in con- 
formity with the terms of his appoint- 
ment, the petitioner did not draw his 
pay on it. Another pay-slip was issued 
on 26-12-68 authorising the petitioner to 
draw the above amount from 1st Novem- 
ber 1967 to the 31st December 1968. 

4. The contention of the petitioner is 
that the Accountant-General is bound to 
issue a pay-slip authorising him to draw 
his salary at the rate of Rs. 1500/- per 
month minus his pension and plus a 
special pay of Rs. 250/- per month as per 
terms of his appointment. 
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5. The contention of the Government 
is as follows: 

The rules relating to pay, allowance, pen- 
sion or leave (hereinafter called the 
financial rules) in the Assam High Court 
Appointment and Conditions, of Service 
Rules 1961 and also in the Assam and 
Nagaland High Court Services (Appoint- 
ment, Conditions of Service and Conduct)' 
Rule, 1967 are invalid as no approval of 
the Governor was given to the said 
Rules. The financial rules in the Assam 
High Court Appointment and Conditions: 
of Service Rules 1956 (hereinafter called 
the Rules of 1956) are still in force. The 
Rules of 1967 were published in October, 
1967 only. As reference to these Rules 
was made in the order of appointment of 
the petitioner dated 28-4-67, his appoint- 
ment is void ab initio. The Accountant 
General had no authority to issue the 
pay-slip on the basis of the notification 
fixing the pay of the petitioner at Rupees 
1500/- per month minus pension and ar 
special pay of Rs. 250/- per month, in 
the absence of any specific sanction from 
the Government. 

6. The Government also asserts that it 
was pointed out to the High Court that 
the appointment should be on the basis 
of a contract and not under the notifica- 
tion. As a matter of fact, the petitioner 
asked for an approved form for contract. 
Then the Deputy Registrar wrote by a 
letter No. 4561 dated 16-9-67 to the Gov- 
ernment that the petitioner might be ap- 
pointed on a monthly pay of Rs. 1500/- 
on contract basis in modification of the 
appointment made by the Chief Justice 
under the notification of 28-4-67. As 
the execution of the contract was likei'y 
to take time, the request for provisional 
pay-slip was made. Thus the Chief Jus- 
tice did not agree to the special pay of 
Rs. 250 per month. The Chief Minister 
by a D. O. letter dated the 4th March 
1968, pointed out to the Chief Justice the 
difficulty of allowing Rs. 1500/- as the 
basic pay. Under a Rule in the Assam 
Pension Manual, on re-employment, a 
person could not draw a higher salary 
than his last pay minus pension. The 
last pay of the petitioner was only Rupees 
1150/-. After that there was a series of 
correspondence between the Chief Minis- 
ter and the Chief Justice and before a 
final decision was taken, the writ peti- 
tion was filed. 

7. The case of the Accountant-Gene- 
ral is that the Chief Justice was cornpe- 
tent under the rules to fix the initial 
salary of the Registrar at a figure^ up to 
Rs. 1180/- per month. The pension of 
the petitioner was Rs. 238.10 per month. 
His pension equivalent to gratuity was 
Rs. 71.85 per month. Hence the Accoun- 
tant-General issued a pay-slip for Rupees 
870.05 which represented the maximum 
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Rnitial salary fixable by the Chief Jus- 
tice minus the pension. 

8. The learned Advocate-General has 
taken two preliminary points. Firstly he 
€d some material facts by not disclosin.^ 
contends that the petitioner has suppress- 
what correspondence passed between the 
High Court and the Government subse- 
■quently. Secondly, the Chief Justice is 
a necessary party and the petition • is 
•defective on account of the omission to 
snake him a party. So, it is submitted that 
the petition should be dismissed in limine. 

9. There is no force in the above con- 
tentions. The petitioner was appointed 
by a notification dated 28-4-67. By 
another notification of the same date the 
terms of his appointment were laid down. 
All that we have to examine is ' 'whether 
or not the appointment is valid and the 
terms are in conformity 'with la'w. These 
notifications were never modified and we 
are not concerned with the correspon- 
dence that passed' subsequently 'bet-ween 
the High Court and the Government. 

10. The petitioner is not seeking any 
.relief against the Chief Justice. His con- 
^tention is that the appointment made by 
'jthe Chief Justice and the terms given by 
Ihim are valid.' The Chief Justice, is, 
'therefore, not a necessary party. 

11. As stated above, the Government 
contends that the financial rules in the 
Assam High Court Appointment and 'Con- 
ditions of Service Rules of 1961 as well 
as in the Rules of 1967 are invalid and 
that the financial rules in the Rules of 
1956 have been in force. For the pur- 
pose of this case, we need not examine 
whether the financial rules in the Rules 
of 1961 and 1967 are valid or not. We 
shall assume that the financial rules of 
1956 only are in force and examine whe- 
ther the pay and allowance given to the 
petitioner are valid under these rules. 

12. The order of appointment of the 
petitioner was stated to have been made 
in exercise of powers conferred by Arti- 
cle 229 of the Constitution of India read 
■with Rule 7 (1) of the Rules of 1967. It 
is nointed out that the appointment was 
made in April 1967 whereas the Rules of 
1967 were published only in October of 
' that year. Hence it is contended that the 
I notification is vitiated. There is no force 
in this argument. The reference to Rule 
' 7 (1) of the Rules of 1967 was redundant 
: and such reference does not in any way 

affect the Notification regarding the peti- 
■' tioner’s appointment and fixation of 
isalary. The appointment was made under 
Article 229 (1^ of the Constitution of 
India which says — 

'kA-ppointmen-ts of officers and servants of 
a High Court shall be made by the Chief 
Justice of the Court or such other offi- 
cer of the Court as he may direct.” In 


fact, as pointed out by the Supreme 
Court in Hukumchahd Mills v. State of 
Madhya Pradesh, AIR 1964 SC 1329, even 
a reference to a wrong source of power, 
does not vitiate the power exercised. But 
in the instant case, the reference to Arti- 
cle 229 is there in the notification ap- 
pointing the petitioner. 

13. The learned Advocate-General has 
submitted that the above appointment 
being that of a retired person, should be 
deemed to be an appointment under Rule 
142 • of the Assam Pension Manual which 
allows re-employment on public grounds 
and that the notification appointing the 
Registrar should be modified according- 
ly. The argument is not understood. All 
that Rule 142 of the' Assam Pension 
Manual says is that a retired person shall 
not be re-employed except on public 
grounds. There is no necessity to refer 
to this rule in the notification or to give 
there the grounds for the appointment. 
Therefore, the question of modification of 
the notification does not arise. The Chief 
J'ustice is competent to make the appoint- 
ment under Article 229 of the Constitu- 
tion and hence the appointment made by 
him is valid. The learned Advocate Gene- 
ral, however, after a long argument as 
to the validity of the petitioner’s ap- 
pointment, has conceded that in so far 
as the petitioner’s appointment as Regis- 
trar is concerned, no question can be 
raised as the Chief Justice made the ap- 
pointment under Article 229. His conten- 
tion now is limited to the factum of 
fixation of pay and allowance, which we 
shall deal with hereafter. It is not under- 
stood why the Government insisted on a 
formal contract between the petitioner 
and the Chief Justice. The terms of ap- 
pointment were notified and these were 
accepted by the petitioner by joining the 
post. No question of a formal contract 
could arise. The only question is whe- 
ther the Chief Justice was competent to 
give the terms which he gave viz. pay 
of Rs. 1500/- minus pension and a special 
pay of Rs. 250/-. 

14. Under the Rules of 1956 the pay- 
scale of the Registrar was laid down as 
Rs. 850-50/1-1,500/- per mensem. 

Then Rule 3 (i) read as follows; 

"The post of the Registrar, when filled 
up from the Service will carry a special pay 
of Rs. 150 per mensem in addition to the 
Grade pay as admissible to the members 
of the Assam Judicial Ser-vice (Senior) 
Grade I. In any other case the Chief 
Justice ■will have power to fix. without 
the pre-vious approval of the Governor, 
the initial pay up to Rs. 1,200/- a month 
according to the experience, ability and 
age of the person concerned.” 

15. Subsequently the pay-scale was 
fixed at Rs. 850-50-1000-60-1300 EB-50- 
1500. Hence a consequential alteration 
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was made in Rule 3 (i) by authorising the 
Chief Justice to fix the initial pay with- 
out the approval of the Governor, up to 
Rs. 1180/-. The above rule thus meant 
that where at the time of appointment as 
Registrar a person was already a Dis- 
trict Judge or Additional District Judge, 
he would get a special pay of Rs. 150/-. 
In all other cases, the Chief Justice could 
fix the initial pay without approval of 
the Governor, up to Rs. 1180/-. 

IG. The Government revised the pay- 
scale of the Registrar to Rs. 1200-60-1330 
EB-60-1500/-. This revision was given 
effect to from the 1st of April 1964. With 
effect from that date, a special pay was 
also sanctioned if the Registrar was "borne 
on the Judicial Service.” This sanction 
was communicated to the High Court by 
Government letter No. LJJ. 96/62/132 
dated the 4th September 1967. 

17. When the initial pay of the Regis- 
trar became Rs. 1200/-, the authority to 
fix the initial pay at Rs. 1180/- became 
meaningless. Hence, by implication the 
figure Rs. 1180/- should be read as Rupees 
1500/-. When the initial pay was Rupees 
850/- in the pay-scale of Rs. 850-50-1000- 
60-1300EB-50-1500/- the Chief Justice 
could fix the initial pay at Rs. 1180/- i.e. 
the Chief Justice could allow six incre- 
ments. So when the initial pay became 
Rs. 1200/- in the pay-scale of Rs. 1200- 
60-1380EB-60-1500/-, the authority to fix 
the initial pay must be up to Rs. 1500/-. 
In fact six increments will bring the 
salary to Rs. 1560/-. But the maximum 
in the pay-scale is Rs. 1500/-. Rule 3 (i) 
must be adapted accordingly. In this con- 
nection the decision of the Supreme Court 
in Pradyut Kumar v. Chief Justice of 
Calcutta, AIR 1956 SC 285 may be referr- 
ed to. Although under Article 229 (2) of 
the Constitution of India, the Chief Jus- 
tice has to make rules prescribing the 
conditions of service of the High Court 
employees, no such rules were made by 
the Chief Justice of the Calcutta High 
Court so far as the Registrar of the Ori- 
ginal Side was concerned. The Civil Ser- 
vice Rules remained in force so far as 
the said Registrar was concerned,- by vir- 
tue of Article 313 which says that until 
other provision is made in this behalf 
under this Constitution, all the laws in 
force immediately before the commence- 
ment of this Constitution and applicable 
to any public service or any post which 
continues to exist after the commence- 
ment of this Constitution, as an all India 
Service or as service or post under the 
Union or a State shall continue in force 
so far as consistent with the provisions 
of this Constitution. 

18. The Supreme Court pointed out 
that the continued application of the Civil 
Servdce Rules without adaptation would 
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result in anomaly. So, it held that in. 
the continued application of the CiviL 
Seiwice Rules, the word "Governor” had. 
to be read as substituted by the word 
"Chief Justice”. 

19. We, therefore, hold that in vievr 
of the revision of the pay-scale the 
figure "Rs. 1180” in Rule 3 (H has tcK 
be read as substituted by the figure- 
"Rs. 1500”, as otherwise it would lead to- 
anomaly. If the above adaptation is not 
made, the authority given to the Chief' 
Justice to fix the initial salary at Rupees- 
1180/- without approval of the Governor, 
becomes infructuous when the pay scale 
is Rs. 1200-1500. In that case we have- 
to fall on Rule 11 of the Rules of 1956^ 
and that Rule reads as follows: 

"11. (i) In regard to pay, allowances, 
leave, leave salary or pension, the rules 
and regulations applicable to the mem- 
bers of the ser-vices under the rule-mak- 
ing power of the Government of Assam 
shall apply, mutatis mutandis to persons 
serving in this High Court and subject 
also to such amendments and variations 
as may be made by the Chief Justice- 
from time to time with approval of 
the Governor, where necessary: 

Provided that the powers exercisable- 
under the said rules and orders by the 
Governor or by any authority subordinate- 
to the Governor shall be exercisable br 
the Chief Justice or by such person as- 
he may, by special or general order, 
direct. 

(ii) Any question arising as to which 
rules or orders are applicable to the case- 
of any person serving on the staff attach- 
ed to the High Court shall be decided by' 
the Chief Justice.” 

20. It cannot be disputed that the 
Governor is competent to fix the initial 
salary of a Government employee at anv 
stage in a pay scale. Fundamental R. IS' 
says that the fixation of pay is within- 
the competence of the Governor. Ob-vious- 
ly this power belongs to the Chief Jus- 
tice so far as the High Court employees-- 
are concerned under the proviso to R. 11 
(i). ' So the Chief Justice becomes com- 
petent to fix the pay of the Registrar at: 
Rs. 1500/- in 'the scale of Rs. 1200-1500/-. 

In this connection the decision of the- 
Punjab High Court in Sri Kidar Nath w 
Punjab Government, AIR 1964 Punj 283- 
may be referred to. Rule 29 of the ^un- 
jab High Court Establishment Rules, 
made the Punjab Civil Services Rules ap- 
plicable to persons serving on the staa 
attached to the High Court, but accord- 
ing to the proviso to the said rule the- 
powers exercisable under those rules by 
the Governor or Government were to be- 
exercised by the Chief Ju.stice or 
other person as he may, by general or 
.special order, direct. The Punjab High' 
Court held that the Finance Department- 
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being only a unit of the Punjab Govern- 
ment, the powers conferred on the said 
Department . by the Punjab Civil Service 
Rules could be exercised by the Chief 
Justice in regard to persons in the staff 
of the High. Court. 

21. The learned Advocate-General has 
submitted that if the power of the Gover- 
nor to fix the initial salary has been 
delegated to the Chief Justice, it is a 
case of excessive delegation amounting to 
abdication. There is no’ force in this 
argument. The question of delegation 
cannot arise when the Chief Justice 
makes a rule under Article 229 (2) of the 
Constitution of India relating to pay, 
allowance etc. of High Court employees 
and such a rule has the approval of the 
Governor. The above Article does not 
say that it is the Governor who can lay 
down the conditions of service of a High 
Court employee relating to pay, allow- 
ance etc. Had it said, so, there could be 
the contention that this power could not 
be given up by the Governor. But all 
that the provision in Article 229 (2) lays 
down is that the Chief Justice can make 
rules laying down the cohditions of ser- 
vice of High Court employees and if such 
a rule relates to pay, allowance etc. it 
must have the approval of the Governor. 

If a rule lays down that the Chief Jus- 
tice can decide the pay-scales of the High 
Court employees and this rule has the 
approval of the Governor, the rule will 
be valid and no question of delegation of 
power will arise. It is nowhere provid- 
ed that it is the Governor who can lay 
down the pay scales of employees whom 
the Chief Justice alone can appoint under 
Article 229 (1). If the Governor does 
not have this power, the question of 
delegation does not arise. The conditions 
of service of High Court employees have 
been made subject to legislative control 
. by Article 229 (2). But if such condi- 
tions are not laid down by legislation, 
the Chief Justice can certainly make a 
rule laying down that he would have the 
power to grant higher initial salary and 
such a rule will be valid if it has the 
approval of the Governor. It will not 
be a case of delegation of some power by 
the Governor which he himself posses- 
ses. The Governor possesses the power 
of fixing higher initial salary of 

employees appointed by him only. 

It is the Chief Justice who can 
sanction the pay scale of a High Court 
employee by rule with the approval of 
the Governor. An approving authority 
is not the sanctioning authority. 

22. The learned Acivocate General then 
submits that Rule 60A in the Assam Pen- 
sion Manual applies to the High Court 
employees and therefore, the Chief Jus- 
tice cannot allow a person on re-em- 
plo^nnent a higher initial salary than the 
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last pay drawn by him. Rule 60A reads> 
as follows; 

"The Administrative Departments are- 
competent to fix pay and allowances of 
all re:employed officers when the pay on 
re-employment together with pension,, 
where allowed to be drawn separately, 
including the commuted portion of pen- 
sion and pension equivalent of death-- 
cum-retirement gratuity, if any, does not- 
exceed the last pay drawn by the officer' 
immediately before retirement.” 

23. As already pointed out the Chief 
Justice exercises the same power of fix- 
ing the initial salary of a High Court em- 
ployee as the Governor exercises in res- 
pect of employees appointed by the Gov- 
ernment. The power of the Chief Justice- 
is not restricted to the power of an* 
"Administrative Department.” The Gov-, 
ernor has the power of fixing a higher • 
initial salary in the pay-scale of a Gov- 
ernment employee. By the above R. GOA , 
in the Assam Pension Manual this power , 
has been delegated to an Administrative ; 
Department with the limitation that the 
Department cannot fix a salary which j 
exceeds the last pay drawn by the ' 
officer. An Administrative Department : 
is not the Government, it is only a unit ! 
of the Government. Hence this rule does 
not restrict the power of the Chief Jus- 
tice in the fixation of initial salary in the ; 
pay-scale of a .High Court employee in- 
asmuch as it does not restrict the power 
of the Governor in that respect so far as 
a Government employee is concerned. 

24. The Chief Justice is expected tO'. 
follow the same principles as the Gover- 
nor in fixing a higher initial salary. A. 
higher initial salary is given to get a 
good and efficient man. If a Chief Jus- 
tice exercises this power arbitrarily or 
capriciously, his action may be struck 
down by the Court. In the instant case,, 
the Government thought that the peti- 
tioner deserved the pay of Rs. 1500 /-. 
The Government also took the stand that 
in certain cases, it did allow to a re-em- 
ployed person a salary higher than the 
last pay drawn by him. This is obvious 
from the following passage from D. O. 
letter No. LJJ. 59/67/10 dated the 29th 
September 1967, written by the Secre- 
tary of the Law Department to the Ac- 
countant General, Assam viz. — 

"In appropriate cases Government have- 
appointed a retired Government servant, 
on a salary higher than his last pay 
drawn. I need not cite instances on this- 
point. I may only indicate that appoint- 
ment of Shri B. C. Dutta on a monthly 
salary of Rs. 1500/- on contract basis 
will be only reasonable having regard to • 
the experience of the officer concerned. 
Under the High Court Rules, the Hon’ble- 
Chief Justice can exercise the same 



32 A; & N. [Prs; 24-29] Mahendra Nath v 

power as the Governor in relation to the 
officers of the High Court”. 

25. As regards the allowance of 
Rs. 250/- the Government has ' sanction- 
ed it to a Registrar who is "borne on 
the Judicial Service”. Rule 7 (1) of the 
Rules of 1956 says as follows: 

"The Registrar shall be a member of 
■the State Judicial Service (Senior)”.' This 
rule is repeated in the Rules of 1961. 
That is why the petitioner’s pay had to 
be fixed within the pay-scale prescribed 
dor a member of the Judicial Ser-vice, 
Senior Grade I. In the Assam Judicial 
Service Rules of 1952 as well as of, 1967 
also, the post of the Registrar is shown 
as being borne ,on the , Judicial Serwce, 
Senior Grade I.” , 

26. The learned Advocate-General con- 
tends that the above rule will not apply 
if a retired person is appointed as a 
Registrar. , There is nothing in the word- 
ing of the rule to support such an inter- 
pretation. The rule clearly means that 
whoever is the Registrar, will be a mem- 
ber of the State Judicial Service (Senior). 
The petitioner, on his appointmen't, 
became such a member and he was thus 
borne on the State Judicial Service. He 
is, therefore, entitled to the special pay 
of Rs. 250/-. 

27. There is another aspect of the 
■matter. The petitioner was holding the 
post of Presiding Officer, Industrial Tri- 
bunal, Assam when he was appointed as 
the Registrar of the High Court with 
effect from 1-5-67. On the 17th August 
1967 the Government made the Assam 
Judicial Service Rules 1967 and the posts 
of the Presiding Officers of the Indus- 
trial Tribunals and Labour Courts were 
included in the Assam Judicial Service 
Grade I. The age limit for a Presiding 
Officer laid, down in Section 7C of the 
Industrial disputes Act is 65 years. The 
•petitioner was only 63 years 10 months 
old when he .ioined as the Registrar. He 
■could continue as the Presiding Officer 
till he was 65 years. Moreover, if he con- 
tinued as the Presiding Officer, he would 
have become a member of the Assam 
Judicial Service Grade I with effect from 
the 17th August, 1967 when the posts of 
the Presiding Officers were included in 
the said Ser-vice. When the Government 
has included posts for which the age- 
limit is 65 years in the Judicial Service, 
the contention that a retired man cannot 
be a member of the Judicial Service has 
lost all force. It is interesting to note that 
under section 7A of the Industrial Dis- 
putes Act a retired High Court Judge 
can be appointed to the post of a Presid- 
ing Officer of the Industrial Tribunal, 
•which is borne on the Assam Judicial ' 
Service. This also shows that there is 
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no bar to appoint a retired man to the 
Assam Judicial Ser'vice. 

' 28. The petitioner was appointed as 
Registrar for two years with effect from 
the 1st of Ma^”- 1967. For this period he 
•will get his salary at the rate of Rupees 
1500/- per month minus his pension and 
plus a special pay of Rs. 250/- per month. 
The Accountant General (Respondent 
No. 1) is directed ‘to issue pay-slip ac- 
cordingly within ' two weeks from the 
date of receipt of a copy of this .iudg- 
ment by him. ' This Court passed an 
interim order directing the Accountant- 
General to issue pay slip to the ' petitioner 
for a pay of Rs. 1200/- per month minus, 
pension and plus special pay. of Rs. 250/- 
per month. The nioney already drawn 
by the petitioner shall be ad.iusted. The 
petition is allowed with' costs. Hearing 
fee is fixed at Rs. 150/-. The rule is 
made absolute. , ' ' 

29. K. C. SEN, J.: I agree. 

Petition allowed. 
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Mahendra Nath Pathak, Petitioner v. 
State of Assam and others, Opposite Par- 
ties. 

Civil Rule No. 364 of .1968, D/- . 1-5- 
1969, against order of Govt, of Assam in 
Forest Dept. D/- 24-9-1968. 

(A) Assam Forest Regulations (5 of 
1891), S. 3 (4) — "Forest Produce” — 
Definition of, is not exhaustive — Any- 
thing which is usually found in forest is 
a forest produce — Sand in land at the 
disposal of Government will be 'forest 
produce’ within the definition. 

(Para 3) 

(B) Constitution of India, Arts. 15 
and 226 — Tenders invited for working 
Sand Mahal — Settlement , by Conservator 
of Forest with the highest bidder — Gov- 
ernment setting aside that settlement 
and making settlement with another 
person on ground that he belongs to Sche- 
duled tribes — Such person not submit- 
ting requisite certificate to support his 
claim of belonging to Scheduled tribes — 
No other enough material to show that 
he belongs to Scheduled tribes — Discri- 
mination in favour of such person will be 
arbitrary and capricious and in violation 
of Art. 15 — Settlement b.y Govt, with 
such person liable to be struck down. 

(Paras 9, 10) 

Dr. J. C. Medhi,' B. ,P. Sailda, M. CJ 
Barthakur, for Petitioner; G. K. Talnk- 
dar, Sr. Govt. Advocate, for Oppo.sitc 
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of the order of the Tribunal reads as 
under: 

"16. In the result, we set aade the 
three assessments for all the years and 
direct that — (a) the assessee should he 
given an opportunity of proving his case 
Biat Kamnath was an individual who 
had a right to d^ose’ of his self-ac- 
quired. properties in the manner he did; 
if it is foimd that he was an indivi- 
du^ then the impugned payments will 
be allowed as a deduction; and 

(b) the correct profit should be worked 
out iDy making specific add backs for the 
specific defects noticed.” 

3, The appeals with respect to the 
assessment years 1954-55 and 1955-56 
were decided by the Appellate Tribunal 
by its order dated 13-11-1961. In those 
appeals also similar questions were rais- 
ed and in view of the decision already 
given by the Tribimal in the earlier 
cases on 22-1-1960 and for the reasons 
stated therein, the Tribunal set aside 
both the assessments for proper re-as- 
sessments after an investigation on the 
following points: 

(1) As there are no defects established 
in the system of accounting, the pro- 
viso to Section 13 cannot be applied to 
either of the two years; only individual 
defects, if any, in- each year require to be 
evaluated and added on a proper basis. 

(2) The extent to which it cotdd be 
claimed for Ramnath that his correct 
status for assessment during his life- 
time was in fact individual and not HUF 
as described in all the assessment orders 
on him. 

3-A. The Income-tax Officer passed 
dmilar orders for the assessment years 
1956-57 and 1957-58, For these two years 
there were two separate appeals before 
the Appellate Assistant Commissioner and 
by two separate orders these appeals 
were decided by the Appellate Assistant 
Commissioner on 31-7-1964. Similar ques- 
tions were raised in these appeals as 
were raised before the Appellate Tribu- 
nal and following the decision of the 
Income-tax Appellate Tribunal, the Ap- 
pellate Assistant Commissioner of Income- 
Tax also set aside the assessment for 
these two years, giving similar oppor- 
tunity to the assessee. 

4. On 6th of April 1967 the Income- 
Tax Officer, Central Circle III, Nagpur, 
issued notices dated 6th April 1967 for 
each of these seven years to the assessee 
imder Section 23(2) of the Indian Income- 
Tax Act, 1922 or Section 143(2) of the 
Income-tax Act, 1961. All the notices 
are similar in substance excepting the 
year of assessment and the dates on which 
the assessee was required to attend the 
Income-Tax Office. One such notice may 
be reproduced bdow. It runs: 
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"NOTICE 

Under S. 23(2) of the Indian Income- 
Tax Act, 1922/under Section 143(2) of the 
Income-Tax Act, 1961. 

Dated: 6-4-1967. 

No. B. 201. 

To. 

Bamkrishna Bamnath (HUF), 
Kamptee. 

Dear Sir 


Dear Madam, 

There are certain points in coimec- 
tion with the return of income submitted 
by you for the assessment year 1951-52 in 
regard to which I should like some fur- 
ther information. You are hereby re- 
quired to attend my office at Nagpur on 
20-4-1967, at 11.00 A. M. either in person 
or by a representative duly authorised 
in writing in this behalf, or to pro- 
duce or cause to be there produced at 
the said time any documents, accounts, 
and other evidence on which you may 
rely in support of the return filed by 
you. 

(Sd) G. Lakshmi Narasimhan, 
Income-Tax Officer, 
Central Circle III, 
NAGPUR. . 

The petitioner has challenged the seven 
notices issued to the petitioner by the 
Income-Tax Officer and has asked for a 
writ of certiorari to quash the notices 
dated 6th April 1967 issued under Section 
23(2) of the Indian Income-Tax Act, 1922 
by the Income-tax Officer and has fur- 
ther asked for a writ of mandamus res- 
training the said officer from proceeding 
in pursuance of the said notices. 

5. As regards the Appdlate Assistant 
Commissioner’s order dated 31-7-1964 for 
the assessment years 1956-57 and 1957-58, 
a further complaint has been made by 
the petitioner that the only question in- 
volved in the appeals before him was 
regarding the validily of the will of late 
Seth Bamnath. The Appellate Assistant 
Commissioner set aside the assessment as 
a whole not only giving an opportunity 
to the petitioner to prove the validity of 
the said will, but also on other questions 
for making fresh assessment according 
to law. 'While, we are here, I might 
refer to the last paragraph of the Ap- 
pellate Assistant Commissioner’s order 
dated 31-7-1964 in Appeal No. 3 Spl. 
Inv. Cir. 'D’/61-62, which relates to the 
assessment year 1956-57 and is as fol- 
lows: 

'’3. Since the assessments are set aside 
on the above mentioned contention, it is 
unnecessary for me to deal with the other 
contentions in this order. However, Shri 
Salve in the course of his submissions in 
respect of the genuineness of the hundi 
loans invited my attention to the letter 
of -ffie assessee dated 28-3-61 inviting the 
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Income-Tax OfBcer’s attention to certain 
facts regarding the manner in which the 
hxmdi loans were arranged and in parti- 
cular to the fact that it was Mangumal 
Almasingh, a well-known party of Raipur 
having office in Bombay who had arrang- 
ed the hundi loans in question. The 
Income-Tax Officer will in the course of 
re-assessment proceedings examine the 
point made out in this letter and give the 
appellant a reasonable opportunity for 
producing evidence that he wants to 
produce in this regard.” 

It will thus appear that with regard 
to these transactions of hundi loans it 
was the petitioner himself through his 
counsel who has asked for an opportu- 
nity to produce the evidence in that re- 
gard. 

6. The petitioner raised three conten- 
tions before us for challenging the impu- 
gned notices. In the first place, it was 
contended that the assessment had to be 
made within a period of foiur years from 
the end of the assessment year and if 
for any reason that period of four years 
elapsed, then there ‘ could be no assess- 
ment imder sub-section (3) of Section 34. 
It was next contended that by the second 
proviso to sub-section (3) of Section 34, 
the bar of four years provided in sub- 
section (3) of Section 34 is sought to be 
removed and fresh assessment could be 
m.ade only under that proviso beyond the 
period of 4 years prescribed in sub-sec. 
(3), but the said second proviso to sub- 
section (3) of Section 34 is ultra vires 
Article 14 of the Constitution and hence 
could not be availed of by the Depart- 
ment and if the said proviso is not availa- 
ble, then no assessment coiald be made 
against the petitioner in pursuance of the 
notices dated 6-4-1967, which are much 
beyond the period of' 4 years from the 
end of all the assessment years in ques- 
tion. The third ground of attack was 
that even if the second proviso is avail- 
able to the Department, then the direc- 
tions or findings which have been given 
by the Income Tax Appellate Tribunal 
or the Appellate Assistant Commissioner 
are not such which enable or attract the 
application of the second proviso to sub- 
section (3) of Section 34 as no such dir- 
ections or findhigs are existing in this 
case. This last ground was subsequentiy 
given up at the hearing. 

7. Mr. Natu. the learned counsel for 
the Department, raised some preliminary 
objections to the petition. He urged that 
the orders of the Appellate Tribunal and 
the Appellate Assistant Commissioner 
were not challenged by the petitioner in 
this petition, but only the notices issued 
have been challenged and since the orders 
of the Tribunal and the Appellate Assistant 
Commissioner have become final, the peti- 
tioner is not entitled to any relief of 


quashing of the notices inasmuch as the 
Income-Tax Officer to whom the cases 
are remanded by the Appellate Tribunal 
and the Appellate Assistant Commissioner 
is bound to obey the orders of his super- 
iors. It is also urged that the orders of 
the Appellate Assistant Commissioner 
and the Tribunal should have been fur- 
ther challenged by the petitioner by way 
of appeal and reference and under Arti- 
cles 226 and 227 of the Constitution with- 
in reasonable time and the petitioner not 
having done so. he is now not entitled to 
challenge the notices which have been 
issued in pursuance of the orders of the 
Tribunal and the Assistant Appellate 
Commissioner. In reply, it is urged on 
behalf of the petitioner that it was only 
the notices issued by the Income-Tax 
Officer which gave him a cause to chal- 
lenge the same and if the notices were 
quashed, the assessment also could not be 
made as directed by the Tribunal or the 
Appellate Assistant Commissioner and 
they would become ineffective automati- 
cally as soon as the notices are quashed 
and hence '^e relief of quashing the 
orders of the Appellate Tribimal and the 
Appellate Assistant Commissioner being 
only incidental to quashing of the notices 
issued, it was not necessary to challenge 
the orders of the Tribunal or the Appel- 
late Assistant Commissioner. It is fur- 
ther urged that the petitioner is chal- 
lenging the vires or the constitutionality 
of the second proviso to sub-section (3) 
of Section 34, which goes to the root of 
the case and if the said proviso is held 
to be ultra vires, then the authority of 
the Income-Tax Officer to issue a notice 
toer the lapse of the period vanishes 
and the notices and further proceedings 
in pursuance thereof would be illegal 
and without jurisdiction. There is much 
substance in the contentions raised by 
Mr. Bobde for the petitioner on the pre- 
liminary objections taken and we have, 
theiefore, heard the case fully on all the 
questions that have been raised before 
us. 


8. In order to appreciate the conten- 
tions raised on behalf of either party^ 
it -would be necessary to refer to some 
of the relevant provisions of the Income- 
Tax Act. 1922. as amended from time to 
time. Section 22(11 requires the Income- 
Tax Officer to give a public notice on or 
before the 1st day of May in each year, 
requiring every person whose total in- 
come during the previous year exceeded 
the maximum amount, which is not 
chargeable to income-tax, to furnish re- 
turn within the prescribed period. If n 
person does not file any return, men 
under sub-section (21 the Income-Tax 
Officer can issue a notice to a^ person 
who, in his opinion, is liable to income- 
tax, to furnish the retorn of Ins 
within the time specified in the notice. 
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Section 23(1) gives power to the Income- 
Tax Officer to make the ^essment, if he 
is satisfied, without requuing the presence 
of the assessee or the production by him 
of any evidence, that the return made by 
the assessee under Section 22 is correct 
and complete. Under sub-section (2) if 
the Income-tax Officer is not satisfied 
about the correctness or completeness of 
the return, then he can call upon the as- 
sessee to attend his office or to produce 
or cause to be produced any evidence 
in support of his return. Under sub- 
section (3), the Income-tax Officer on 
hearing such evidence, as may be pro- 
duced before him, has to assess the total 
income of the assessee and determine the 
sum payable by him on the basis of such 
assessment. If the assessee fails to make 
a return in spite of the notice given to 
him, then tlie Income-tax Officer is autho- 
rised to make the assessment to the best 
of his judgment and determine the sum 
payable by the assessee on the bads of 
such assessment. Section 23 as such 
does not prescribe a period within which 
an assessment cotild be made by the 
Income-tax Officer but it appears that it 
is controlled by sub-section (3) of Sec- 
tion 34 which provides that 

“No order of assessment or re-assess- 
ment, other than an order of assessment 
under Section 23 to which clause (c) of 
sub-section (1) of Section 28 applies or 
an order of assessment or reassessment in 
cases falling within clause (a) of sub- 
section (1) or sub-section (lA) of this 
section shml be made after the expiry of 
four years from the end of the year in 
which the income, profits or gains were 
first asses-sable.*' 

Section 30 provides for appeals against 
the assessment made by the Income-tax 
Officer to the Appellate Assistant Com- 
missioner. Amongst others an assessee 
can object to the amount of the income 
assessed under S. 23 or the amoimt of 
tax determined under Section 23 or to 
make a fresh assessment under Sec. 23. 
Under Section 31 (3) (b). the Appellate 
Assistant Commisdoner is empowered to 
set aside the assessment and direct the 
Income-Tax Officer to make a fresh 
assessment after making such further 
enquiry as the Income-Tax Officer thinks 
fit or he might direct and the Income-Tax 
Officer shall thereupon proceed to make 
such fresh assessment and detennine 
where necessary the amoimt of tax pay- 
able on the basis of such fresh assess- 
ment. Section 33 provides for appeals 
against the order of the Appellate 
Assistant Commissioner to the Appellate 
TribunaL Under this section the Depart- 
ment also is entitled to prefer an appeal 
against the order of the Appellate Assist- 
ant Commissioner. Under sub-section (4) 
of section 33 the Appellate Tribunal is 


authorised to pass such orders on the 
appeal as it thinks fit. Section 33A is the 
power of the Commissioner to revise the 
orders of the authorities subordinate to 
him, which are the Income-tax Officer and 
the Appellate Assistant Commissioner 
and after making such enquiry, he is 
empowered, subject to the provisions of 
this Act, to pass such order thereon, not 
being an order prejudicial to the assessee 
as he thinks it There are, however, cer- 
tain restrictions on his power to revise 
the order given in the proviso to that sec- 
tion. Section 33B empowers the Commis- 
sioner to call for and examine the record 
of any proceeding if he considers that 
any order passed therein by the Income- 
Tax Officer is erroneous in so far as it is 
prejudicial to the' interests of the Revenue 
and after giving the assessee an opportu- 
nity of being heard to pass such order 
thereon as the circumstances of the case 
justify, including an order enhancing or 
modifying the assessment and directing a 
fresh assessment There is, however, limit 
to his power which is specified in clause 
(h) to sub-section (2), namely, he cannot 
pass any order after the expiry of two 
years from the date of the order sought 
to he revised, “nie provisions of sub-sec- 
tion (3) to section 34 have already been 
reproduced by us above and the prorisos 
to the said sub-section are reproduced 
below: 

"Provided that where a notice under 
clause (b) of sub-section (1) has been 
issued within the time therein limited, 
the assessment or re-assessment to be 
made in pursuance of such notice may ba 
made before the expiry of one year from 
ffie date of the service of the notice even 
if at the time of the assessment or re- 
assessment the foinr years aforesaid have 
already elapsed. 

Provided further that nothing contain- 
ed in this section limiting the time with- 
in which any action may be taken or any 
order, assessment or re-assessment may 
be made, shall apply to a re-assessment 
made rmder section 27 or to an assess- 
ment or re-assessment made on the asses- 
see or any person in consequence of or to 
give effect to any finding or direction 
contained in an order under section 31. 
section 33, section 33A, section 33B, sec- 
tion 66 or section 66A.” 

It is wdl established that where a return 
under section 22 of the Income-Tax Act 
Ss made there Is no escaped assessment 
during the period prescribed for making 
the assessment by section 34(3) of the 
Income-Tax Act This is because though 
no period for maMng the assessment is 
prescribed by section 23, It is controlled 
by section 34 (3) which puts a limit oi 
four years from the end of the year in 
which the income was assessable. How- 
ever, once the' period of fom years elapses 
without making any assessment even 
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though the retxim may be filed, the as- 
sessee could be reached only by issuing 
a notice under section 34(1) of the Act. 
In such a case, the case has to be brought 
within the four comers of section 34(1) 
of the Act. It has been contended on the 
strength of this provision mider section 
34(3) read with section 23 that the Appel- 
late Assistant Commissioner in appeal as 
well as the Income-Tax Appellate Tribu- 
nal in second appeal must complete the 
assessment or. must pass the final orders 
of assessment within a period of four 
years from the end of that assess- 
ment year. The further submission is that 
since the order of the Tribunal has been 
passed more than 8 years from the end 
of the assessment years in question, no 
notice could be issued to the petitioner 
under either of the clauses of section 
34(1) as the period mentioned in those 
clauses has already expired. 

9. The flirst part of the contention that 
the final assessment order by the Appel- 
late Assistant Commissioner or the Ap- 
pellate Tribunal must also be passed 
within a period of foim years from the 
end of the assessment year cannot be 
accepted. When the Income-Tax Officer 
makes an assessment, he makes it imder 
section 23 of the Act and the limit on his 
powers to make the assessment within a 
particular period has been nut by section 
34(3). This limit is for making of the 
assessment by the Income-Tax Office? 
under Section 23 and from this bar of 
limitation is excluded an order of assess- 
ment imder section 23 to which clause 
(c) of sub-section (1) of section 28 applies. 
This would show that the bar under sec- 
tion 34(3) applies to the assessment to be 
made by the Income-Tax Officer under 
section 23 as it is the Income-Tax Officer 
who makes the assessment. When the 
assessment made by the Income-Tax 
Officer is challenged by the assesses, the 
Appellate Assistant Commissioner does 
not mrire an assessment, but only fines 
out as to whether the assessment made 
by the Income-Tax Officer is correct and 
legal and if he finds that it is either not 
correct or legal in respect of the whole 
or any part of it, then he either sets aside 
the assessment or modifies it giving relief 
to the assessee. Siimlarly, when an 
appeal is taken to the Appellate lYibunal 
by the assessee he only finds out as to 
whether that part of the order of the 
Appellate Assistant Commissioner which 
is against the assessee is a correct order 
and passes suitable orders in respect 
thereof either maintaining the order of 
the Appellate Assistant Commissioner 
or gives the further relief to the assessee. 
Such orders by the Appellate Asristant 
Commissioner or the Tribunal could not, 
therefore, be said to be orders of assess- 
ment or re-assessment so as to fall with- 
in the meaning of section 34(3) of the 
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Act. If the contention that is put forward 
on behalf of the assessee were to ha 
accepted, then the provisions of appeal 
to the Appellate Assistant Commissioner 
or the Tribunal and further preparing of 
records and the decision by the High 
Court on reference would become nuga- 
tory or illusory. Section 30 gives a right 
of appeal to an assessee objecting to tiie 
amount of income assessed under section 
23 and the other provisions of the Act 
which prescribe a period of limitation of 
30 days for preferring an appeal After 
the appeal is presented, there is bound 
to be some time to elapse before the 
appeal can be decided by the Appellate 
Assistant Commissioner. Similar is the 
case where a further appeal is talcen to 
the Tribunal Cases can be contemplated 
where the orders of assessments are made 
by the Income-Tax . Officer almost to- 
wards the end of the period of 4 years 
prescribed by section 34(3) or even on the 
last day of limitation. In the last case 
which (is) the extreme case, the presenta- 
tion of the appeal itself could not be 
within a period of 4 years from the end 
of the assessment year and that appeal 
will be infructuous and only an empty: 
formality if no relief could be ^ven by 
the Appellate Assistant Commissioner to 
the assessee on such appeal There may 
be cases where the Income-Tax Officer 
passes the assessment order well within 
a period of 4 years and the appeal is also 
presented within the period of 4 years, 
from the end of the assessment year, but 
for some reason or the other the appeal 
cannot be decided by the Appellate 
Assistant Commissioner within the period 
of 4 years from the end of the assessment 
year. Again in such a case the appeal 
would become infructuous and the assess- 
ment made by the Income-Tax Officer 
would remain intact rendering the appeal 
infructuous. There may again be cases 
where the order of the Appellate Assist- 
ant Commissioner is passed within a 
period of 4 years from the end of the 
assessment year and thereafter a further 
appeal is filed before the Tribimal. If the 
Tribunal did not decide the appeal within 
the period of four years from the end of 
the assessment year, then again the 
appeals before the Tribunal will be ren- 
dered infructuous. Before the Depart- 
ment both the assessee as well as the 
Department could prefer appeals and if 
by the time the order is passed by the 
Income-Tax Officer or the Appellate 
Assistant Commissioner, the period of 4 
years has already elapsed, then the right 
which has been given to the assessee or 
the Department to challenge the^ orders 
of the Appellate Assistant Commissioner 
before the Tribunal would be an illusory 
right. This would not have been the in- 
tention of the Act. It could well be that 
the reasonable time limit had to be pro- 
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vided -within which an assessment must 
be made by the Income-Tax OfBcer so 
as not to keep the sword hanging on the 
assessee and avoid harassment -to him. A 
limit of 4 years, therefore, has been pre- 
scribed for the Income-Tax Officer to 
make the assessment which is the outer 
limit so far as the Income-Tax Officer is 
concerned. If the whole process including 
the appeal to the Tribunal had to be con- 
veyed -within a period of 4 years, then 
different limits would have been placed 
for the orders to be made by the Income- 
Tax Officer, Appellate Assistant Com- 
missioner and -the Tribunal so as to make 
the total period of 4 years. It cannot be 
expected that the appeals before the 
Appellate Assistant Commissioner and 
the Tribunal must be dedded soon after 
■the appeals are presented. They have -to 
deal with the several appeals and natur- 
ally -that is bound to -take some time for 
decision. It is not possible, therefore, to 
accept the contention raised on behalf of 
■the petitioner-assessee -that not only -the 
assessment by the Income-Tax Officer, 
but the appeals by the Appellate Assist- 
ant Commissioner and the Appellate Tri- 
bimal must also be dedded -within a 
period of 4 years from the end of the 
assessment year in question. However, 
where the Appellate Assistant Commis- 
sioner or the Tribunal were to enhance 
the assessment made on the assessee by 
the Income-Tax Officer, different consi- 
derations may arise in such cases. 

10. It was contended by the learned 
counsel for the petitioner that if the In- 
come-Tax Officer himself could not 
make an order of assessment after the 
expiry of 4 years of the end of the 
assessment year, then the Appellate As- 
sistant Commissioner and the Tribunal 
could also not make any order after a 
period of 4 years. He placed reliance on 
the decision of the Supreme 
Comt in State of Orissa v. Debaki 
Debi, AIR 1964 SC 1413=1964-15 
STC 153. This was a case xmder -the Orissa 
Sales Tax Act and the Collector of Sales 
Tax purported to re-vise an order passed 
by the Assistant Collector of Sales Ta-^ 
in appeal acting under his powers under 
Section 23 (3) of that Act, The Collector 
re-vised the Orders -of the Assistant Col- 
lector by raising the -taxable tmmover 
allowed by him to be deducted. It was 
held on the pro-visions of the said Act 
that the Collector had no power to make 
such an order beyond the period of 36 
months after -the expiry of the quarter 
in respect of which the assessment had 
ori^aUy been made. This was not a case 
of an appeal against the order. of assess- 
mmt made by the original Court. In -the 
Orissa case the Collector made an assess- 
ment which the Sales Tax Officer and the 
Assistant Collector had not made. This 
was, therefore, a case of an assessment 


made by -the Collector for -the first tima 
with respect to the items of amoimts for 
which deductions were given by the 
lower authorities. In -that context, it was 
held that -the assessment made by the 
Collector was beyond the period of limita- 
tion and he was not competent to make 
the same. This would not apply to the 
facts of the present case where the 
assessment had already been made by 
Income-Tax Officer and the Appellate 
Assistant Commissioner or -the Tribxmal 
did -not make a fresh or an . additional 
assessment, but were only considering the 
validity or the correctness of -fche order 
made by -the Income-Tax Officer and to 
such an appeal, there could not be any 
limitation. In my -view, the decision of 
the Supreme Court in AIR 1964 SC 1413 
=1964-15 STC 153, referred to above, 
has no application to "the facts of the 
present case. 

11. The question -then arises is what 
kind of assessment is made by -the In- 
come-Tax Officer when proceedings are 
remanded either by "the Appellate Income 
Tax Commissioner or the Tribtmal tg 
■the Income-Tax Officer. Are they pro- 
ceedings -under section 23, or section 34 
or any other kind of -proceedings? The 
Income-Tax Officer ha-ving already made 
an assessment, it could not be said that 
he is making the assessment again on re- 
mand by the appellate authority. It may 
not, therefore, fall xmder section 23 of 
the Act and such a further proceeding 
on remand by the Income-Tax Officer 
could be imder section 34 or some other 
kind of assessment. It could be a re- 
assessment as contemplated by Sec- 
tion 34, but whether it is a reassess- 
ment imder Section 34 or whether 
it is some other kind of assessment, that 
would not make any difference in -view 
of lifting of the bar of limitation pre- 
scribed by section 34(3) by the second 
pro-viso added to tiie same. H it is not au 
assessment or re-assessment under sec- 
tions 23 and 34 and is a different kind of 
assessment altogether, -then the question 
of limitation does not in fact arise and 
there is no question of lifting the bar of 
limitation. Such a situation was consider- 
ed by the Allahabad Hi gh Court in 
Jawaharlal Maniram v. Commissioner of 
Income-Tax U.P., 1963-48 ITR 837 (AU). 
The matter -was considered from both 
points of view and it was held that in 
case it were a different kind of assess- 
ment, -then no question of limitation 
arises and if it was a re-assessment under 
section 34, then -the bar of 4 years impos- 
ed by section 34(3) is removed by the 
second proviso to sub-section (3) of sec- 
tion 34- The reasoning was based on the 
decision of the Supreme Coiirt in Bhopal 

Sugar Industries Ltd. w Income-Tax 

Officer, Bhopal, 1960-40 ITR 618= (AIR 
1961 SC 182), wherein it has been laid 
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down that under system of hierarchy of 
courts in this Country including the 
proceedings under the Income-Tax Act 
a subordinate authority like the Income- 
Tax Officer is bound to carry out the 
directions of a superior authority and if 
the assessment made in consequence of 
an appellate order is altogether a differ- 
ent kind of assessment, than one made 
imder section 23 or section 34, no ques- 
tion of limitation can at all arise and 
there would be no question of making 
any provision for the removal of a non- 
existent bar of limitation. In this view, 
the second proviso to section 34 f3) would 
be superfluous and this court in Commis- 
sioner of Income-Tax v. Kishoresingh 
Kalyansingh, (1960) 39 ITR 522 Pom), has 
taken the view that the second proviso to 
section 34(3) was in fact not necessary in 
a case where the Income-Tax Officer 
makes a fresh assessment on remand by 
the Appellate authority, but the second 
proviso has been added only ex abundanti 
cautela, -Uiat is, by way of abundant 
caution. 

12. If the assessment cannot be said 
to be a different land of assessment in 
the sense that it is neither an assessment 
xmder Section 23 nor reassessment imder 
section 34, in a situation like this where 
the Income-Tax Officer has to make a 
fresh assessment in view of the order of 
remand, it can be still a proceeding for 
reassessment under Section 34. If a find- 
ing or a direction has been given by the 
appellate authority which directs the 
Income-Tax Officer to make the fresh 
assessment as per that finding or direc- 
tion, that would constitute an informa- 
tion imder section 34(1) (b) of the Act 
The decision of the Supreme Court in 
Maharaj Kumar Kamal Singh v. Com- 
missioner of Income Teix, B & O, AIR 
1959 SC 257, shows that the information 
in section 34(1) (b) includes information 
as to facts as weli as information as to 
state of law and the finding or direction 
given by an appeliate authority either 
on the question of fact or law would be 
an information to the IncomerTax Officer 
under the provisions of section 34(l)(b). 
Section 34(l)(b), however, puts a bar of 
limitation and for proceedings under that 
provision a notice has to be issued with- 
in a period of 4 years at the end of that 
year and the assessment has to be made 
before the expiry of one year from the 
date of the service of the notice. Appa- 
rently, if the order of the appellate 
authority remanding the matter to the 
Income-Tax Officer is itseif passed after 
a period of 4 years at the' end of that 
year, no notice could ever be issued to the 
assessee under section 34(1)^) of the 
Act, and no effect could be given to the 
findings or directions given by the Appel- 
late authority. In order to remove this 
anomalous position, it appears that the 
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second proviso below section 34(3) has 
been added which lifts the bar of limita- 
tion for making an assessment or re- 
assessment in pursuance of the findings 
or directions given by the appellate or 
revisional authority under the different 
sections mentioned in the said proviso. 
This second proviso is a proviso to the 
whole of section . 34 though put below 
sub-section (3) of section 4 and applies to 
all cases whether falling under section 
34(l)(a) or (Dfb) or (lA) to (ID) of S. 34, 
provided that the assessment or reassess- 
ment is made on the assessee or any per- 
son in consequence of or to give effect 
to any finding or direction contained in 
an order under Sections 31, 33. 33A, 33B, 
66 and 66A. In the present case, it is not 
necessary to consider whether the bar is 
lifted with respect to any person other 
than the assessee in respect of whom a 
finding or direction has been given by 
the appellate authority because here, we 
are dealing with the case of the assessee 
himself relating to whom the finding or 
direction has been given by the appellate 
authority. It may, however, be stated 
that in a case wluch. went to the Supreme 
Court, the opinion was divided, some 
learned Judges holding that the second 
proviso so far as it relates to "any per- 
son” is ultra vires Article 14 of the Con- 
stitution and other learned Judges hold- 
ing that it was intra vires. Subsequently, 
this view seems to have been modified by 
the later decision of the Supreme Court 
and it was held that "any person” would 
take in only persons intimately connect- 
ed with the assessment and the proviso 
would be ultra vires with respect to other 
persons who are not intimately connect- 
ed with the assessment. These cases are 
discussed later. 

13. So far as the assessee is concern- 
ed, the second proviso makes it quite 
clear that if the assessment has to be 
made in coj^equence of or to give effect 
to any finding or direction contained in 
the appellate order then the bar of limi- 
tation provided in section 34(1 )fb) or (3) 
stands removed and the fresh assessment 
would not be illegal if it is made after a 
period of 4 years from the end of that 
year. It was, however, contended that 
even notices under section 34 have not 
been issued in the present case and the 
notices that are issued are under section 
23(2) of the Income-Tax Act, 1922 or 
under section 143(2) of the Income-Tax 
Act, 1961. Even if the notices that are 
issued are described as under section 23 
(2), they could be taken to be as notices . 
under section 34 as they are issued in 
consequence of the order passed by the 
appellate authority and if the notices are 
so understood, then the second proviso to 
section 34 would apply with all force and 
the bar of limitation under S. 34(3) or 
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S. 34(1) (b) could not be pleaded. Such 
a situation arose in the Allahabad High 
Coinrt in a case reported in Lakshman 
Pralcash v. Commissioner of Income-Tax. 
U.P. 1963-48 ITR 705= (AIR 1963 All 172) 
(FB). Assessment was made for the as- 
sessment years 1940-41 to 1943-44 against 
a Hindu Undivided Family of which A 
was a member. For the assessment year 
1944-45 A submitted a return in the sta- 
tus of an individuaL The Income-Tax 
Officer assessed the income as that of a 
Hindu Undivided Family. The Hindu Un- 
divided Fnnily appealed and - contended 
that the assessment was invalid as the 
income did not belong to it but belonged 
to A as an individuaL The Appellate As- 
sistant Commissioner- directed an en- 
quiry to be made as co whether the in- 
come belonged to the family or to A as 
an indi-vidual. The Income-Tax Officer 
made an enquiry and foimd that the in- 
come did not belong to the family and 
by order dated 24th January 1952 asses- 
sed the income as that of A as individuaL 
A again appealed contending that the 
power to direct a fresh enquiry and 
fresh assessment conferred bv clause (b) 
of section 31(3) of the Act was only in 
respect of the person who had appealed 
and did not extend to others. The second 
-assessment made on A was said to be 
made beyona limitation. It was held that 
the direction with respect to individual A 
was not with respect to a different person 
as A was also the member of the Joint 
Hindu Family and secondly, it was held 
that the second proviso to Section 34 lift- 
ed the bar of limitation and the assess- 
ment though made 4 years after the end 
of the year was not beyond limitation in 
view of the fact that it was made in con- 
sequence of a finding or direction given 
by the appellate authority.' 

14. It was -then contended that the 
second proviso below section 34(3) is it- 
self invalid as being ultra -vires of Article 
14 of the Constitution, It is said that 
there is no difference between an assesses 
who has not filed return for a period of 
4 years, and thus has escaped assessment 
or an assesses who has filed a return 
under section 22. but has not been asses- 
sed during the perio-J of 4 years and has 
escaped asseasment and between an as- 
sessee who has been assessed within a 
period of 4- years by the Income-Tax Offi- 
cer, but by an order passed by the Ap- 
pellate Assistant Commissioner or the 
Tribimal after a period of 4 years and 
remanding the case to the Income-Tax 
Officer -with a finding or a direction in 
pursuance of which the Income-tax Offi- 
cer has to make a fresh assessment. The 
latter, also would be the case of an escap- 
ed assessment since 4 years have by -that 
time elapsed after the end of the assess- 
ment. It is urged that whereas the assessee 
in the first two categories referred to 


above can be xeaclieJ only under section 
34(1) (a) or (b) -within the time limit pres- 
cribed therein, an assessee in respect of 
whom a finding or a direction has been 
given by the Tribunal even beyond -the 
period prescribed imder the pro-viso to 
sub-section (1) of section 34 could be 
reached much beyond that period for 
which there is no rational basis and there 
is no rational relation between the said 
pro-vision and the object which is to be 
achieved. It is contended -that both are 
cases of an escaped assessment and there 
is no reason why they should be differ- 
ently treated. In fact, it is contended that 
the assessee in respect of whom a finding 
or direction has been given has submitted 
himself to the procedure under the In- 
come-tax Act and has gone through the 
whole procedure, whereas in respect of 
-the other assessees they have escaped 
assessment on account of the negligence 
or inadvertence or omission on -the part 
of the Income-Tax Officei’ and are in a 
more favourable position. 

15. The question regarding the -vires 
of the second proviso below section 34(3) 
of the Income-Tax Act was raised before 
the Supreme Court in two decisions, -viz., 
S. C. Prashar v. Vasantsen Dwarkadas, 
AIR 1963 SC 1356 and Commissioner of 
Income-Tax. Bihar and Orissa v. Sardar 
Lakhmir Singh AIR 1963 SC 1394. Both 
these cases were decided by the same 
Bench of five Judges on the same day. 
In the first case the majority judgments 
were delivered by Mr. Justice S. K. Das, 
Mr. Justice J. L. Kapur and Mr. Justice 
A. K. Sarkar and the minority judgment 
was delivered by Mr. Justice Hidaya- 
tuUah. as he then was, on behalf of him- 
self and Mr. Justice Raghubar DayaL 
Mr. Justice S. K. Das and Mr. Justice 
Kapur took the -view that the second pro- 
■viso to section 34(3) is unconstitutional 
whereas Mr. Justice Hidayatullah (now 
Chief Justice) and Mr. Justice Raghubar 
Daval took the contrary view. Mr. Justice 
Sarkar did not deal with the question of 
vires in this judgment as he had dealt 
with it in the other judgment delivered 
on the same day. namely. AIR 1963 SC 
1394. However, while holding that the 
smd proviso is invalid on the reasons 
given by him. he observed at the end as 
follows: 

’T think therefore, that the second pro- 
■viso to sub-section (3) of section 34, as 
amended by the amending Act 1953, in 
so far as it affects persons other than as- 
sessee is void as violating Article 14 of 
the Constitution. It cannot validate the 
assessment orders in this case. As I have 
said before, it is not necessary in this 
case to say that the pro-viso is bad as 
making a hostile discrimination against 
the assessee mentioned in it and I do not 
do so. The respondent Lakhmir Singh 
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was not the assessee in the section 31 pro- 
ceedings in consequence of which the 
assessment order against him was made. 
The assessee was his father as the Karta 
of a non-existent family. The proviso is 
invalid against the respondent Lakhmir 
Singh”. 

Thus, so far as the second proviso related 
to "any person”, that is, a stranger who 
had nothing to do with the assessment 
proceedings in which the finding or direc- 
tion was given, it was declared ultra 
vires. It appears that in these cases the 
question of the vires of the second pro- 
viso to section 34(3) was being considered 
in relation to "any person” and not with 
respect to an "assessee”. 

16. In Mahendra Bhawanji Thakar v. 
S. P. Pande, 65 Bom LB 674= (AIB 1964 
Bom 170), this court had an occasion to 
deal with the constitutionality of the 
second proviso to section 34(3) and this 
Court interpreted the aforesaid decisions 
of the Supreme Court to mean that the 
whole of the second proviso to section 
34(3) was ultra vires Article 14 of the 
Constitution. The question of the vires of 
the second proviso again came up for 
consideration before a Bench of Five 
Judges of the Supreme Court in Income- 
Tax OfiBcer v. Murlidhar .Bhagwandas, 
(1964) 52 ITE 335 =(AIB 1965 SC 342). 
The majority judgment delivered by Mr. 
Justice Subba Eao, as he then was, took 
the view that the words "any person” 
in the second proviso in the setting in 
which they appear must be confined to 
a person intimately connected with the 
assessments of the year under appeal. 
This was on the view that the modifica- 
tion or setting aside of assessment made 
on a firm, joint Hindu FamUy, associa- 
tion of persons for a particular year may 
affect the assessment for the said year on 
a partner or partners of the firm, mem- 
ber or members of the Hindu rmdivided 
family or the individual, as the case may 
be and in such cnses though the latter are 
not eo nomine parties to the appeal, 
their assessments depend upon ffie assess- 
ments on the former. Thus, it would 
appear that the 'unconstitutionality of the 
second proviso to section 34(3) was con- 
fined only to the persons who are not 
intimately connected with the assess- 
ments and not with respect to the asses- 
see or person intimately connected \vith 
the assessment under appeal. The minor- 
ity judgment was given by Mr. Justice 
Mudholkar in which he considered the 
earlier Supreme Court decision cited 
above, as well as the decision in Suraj 
Mall Mohta & Co. v. A. V. Vishwanath 
Sastri, 1955-1 SCB 448= (AIB 1954 SC 
545). The learned Judge while dealing 
with the question made the following ob- 
servations which are relevant: 

"No doubt, persons whose income have 
escaped assessment, and the fact that 


they have escaped assessment has not 
been discovered tiU after the lapse of 
eight years from the year in which they 
Could have been assessed to tax on such 
income can be placed in one class. But 
surely it does not follow that even in that 
class there can be no further dassifica- 
tion. The legislature in enacting the 
Particular provision has made a further 
or a sub-dassification by putting imder 
one head those whose assessments have 
come up for scrutiny before an appellate 
authority and with respect to whose 
escaped assessment a judidal finding or 
direction is made by -^e appellate 
authority and under another head other 
assessees whose escaped income was not 
detected by the app^ate authority and 
with respect to which no judidal finding 
or direction was, therefore, made by such 
authority. There is a real difference be- 
tween the two categories of assessees. 
Prima fade there is reasonable basis for 
the sub-classification and the grounds on 
which it is made, that is, discovery by a 
higher income-tax authority and a judi- 
dal finding or direction made with res- 
pect to the fact by it These grounds have 
a rational relationship with the object 
which was intended to be achieved by 
the law, that is, to detect and bring to 
assessment the escaped incoma” 

With reference to the earlier decisions of 
the Supreme Court in AIB 1963 SC 1356 
and AIB 1963 SC 1394 it was observed: 

"As regards the other' decision relied 
upon, it is suffident to point out tiiat the 
majority of the learned Judges have only 
struck down that part of the proviso 
which enables a notice to issue "to ^y 
person” on the ground that it is violative 
of Artide 14. The precise question which 
we have before us does not appear to 
have been the subject of decision in 
the case”. 


This decMon though of minority will be 
the decision of the Court as tbe full as- 
pects of the matter have been considered 
by these two Judges on the question of 
the vires of the second proviso in all its 
aspects and have dedared the law that 
it is ultra vires only in so far as it relates 
to "any person”. The majority judgment 
has not struck any different note and 
they must be taken to have concurred in 
the view expressed by Mr. Justice 
MudhoUcar since they did not strike a 
contrary note. On the contrary, the 
majority judgment has explained the 
word "any person” and confined it to "a 
person” who is intimatdy coimected with 
the assessment imder appeaL 


17. The Madhya Pradesh High Court 
in Shyam Simder Govindram v. Income- 
rax Officer, (1969) 71 ITR 333 (MP), 
while dealing vdth the question of the 
:onstitutiondity of the second proviso to 
;ection 34(3) has observed as under: 
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“The learned counsel for the petitioner 
relies upon AIR 1963 SC 1356 to support 
his contention that the proviso to section 
34(3) is imconstitutional as it is hit by 
article 14 of the Constitution. A perusal 
of that decision seems to us to indicate 
that the proviso has been held to be tm-* 
constitutional only so far as third parties 
are concerned but has been held valid 
with respect to persons who are parties 
to the proceedings before the income-tax 
authorities.” 

The Madras High .Court in M. C. T. Mu- 
timraman v. Second Income-Tax Officer, 
1968 (69) ITR 432 (Mad), has explained 
the Supreme Court decisions in AIR 1963 
SC 1356 and AIR 1963 SC 1394, referred 
to above, in these words: 

" the majority of the learned 

Judges of the Supreme Court were con- 
sidering the question whether the pro- 
viso shoxdd be struck down as unconsti- 
tutional as it is not supported by the 
well-known theory of reasonable classi- 
fication. It is, however, to be remember- 
ed that in AIR 1963 SC 1356, the majority 
were mainly concerned in applying the 
.principle and text of the proviso to any 
person, mea n ing thereby an utter strang- 
er to the earlier appeal or revisional 
proceedings. In that context, it was held 
that the provisions of the second proviso 
to section 34(3) in so far as they authoris- 
ed the assessment or re-assessment of any 
person other than the assessee beyond the 
period of limitation specified in section 
34 in consequence of or to give effect to 
a finding or direction given in an appeal, 
revision or reference arising out of pro- 
ceedings in relation to the assessee violat- 
ed the provisions of article 14 of the 
Constitution of India and were invalid 
to that extent”. 

18. This High Court while deciding 
the case of Mahendra Bhawanji, 65 Bom 
674= (AIR 1964 Bom 170), cited 
supra, appears to have understood the 
decision of the Supreme Court in AJR 
1963 SC 1356 to mean that the whole of 
the second proviso to section 34(3) was 
unconstitutional. This- decision however, 
was given before the second decision of 
the Supreme Court in 1964-52 ITR 335= 
(MR ' 1965 SC ■ 342), cited above, and in 
view of the latest law declared by the 
Supreme Court, the decision in Mahen- 
dra's case 65 Bom LR 674= (AIR 1964 
Bom 170) could not' be read to mean that 
the whole of the second proviso is ultra 
vires, but must be confined only so far 
as it relates to an utter stranger. That 
is how the Madhya Pradesh and the 
Madras High Courts' decisions referred 
to above have limited the scope of the 
decision of this Court in Mahendra's case. 
However, this Court itself on a later 
occadon took a revised view of the mat- 
ter in view of the Supreme Court ded- 


aon in the case of 1964-52 ITR 335= 
(AIR 1965 SC 342). In Onkarmal Megh- 
raj V. Commissioner of Income-Tax 
Bombay, (1969) 71 ITR 51 (Bom) this 
Court has now laid dovm: 

"We may, however, point out that 
when this Court took the view that the 
case of Vasantsen Dwarkadas, AIR 1963 
SC 1356 declared that the said proviso 
was wholly ultra vires, it had not the 
advantage of the Supreme Court dedsion 
in the case of Commissioner of Income- 
Tax V. Sardar Lakhmir Singh and the 
view expressed by Sarkar J. in the said 
dedsion; In Vasantsen Dwarkadas’s case 
Sarkar J. when he expressed his view 
that he thought that the second proviso 
to section 34(3) of the Income-Tax Act 
is invalid, had preceded it by saying that 
he was taldng that view for the reasons 
mentioned in the judgment in the case of 
AIR 1963 SC 1394. In the absence of that 
decision being before the Court, it took 
the view that Sarkar J.’s opinion was 
that the second proviso to section 34(3) 
was wholly invalid and it is on that 
basis that it was held that .the case of 
Vasantsen Dwarkadas had dedared that 
the second proviso was wholly ultra 
vires. Subsequent dedsion of the Supre- 
me Court in 1964-52 ITR 335= (AIR 1965 
SC 342) however, makes it clear that the 
law dedared by the case of Vasantsen 
Dwarkadas is that the second proviso was 
ultra vires in so far as it affected persons 
other than those who were parties to the 
proceedings in which the order of finding 
was made. It appears to us, therefore, 
that the view expressed in 65 Bom LR 
674= (AIR 1964 Bom 170), may be incor- 
rect and may not be capable of being 
allowed to prevail in view of the sub- 
sequent dedsion of the Supreme Court 
in 1964-52 ITR 335= (AIR 1965 SC 342) 
which makes it clear that the extent of 
the ultra vires nature of the second pro- 
viso to section 34(3) is only so far as it 
affects persons other than parties to the 
proceedings.” 

The question, therefore, of the constitu- 
tionality of the second proviso to Section 
34(3) has now been settled by the Supre- 
me Court and the said proviso could not 
be held to be ultra vires as contended 
by the learned counsel for the petitioner 
except to the extent to which it has al- 
ready been held to be ultra vires by the 
dedsion of the Supreme Court. 

19. Since the second proviso to sec- 
tion 34(3) in so far as the assessee is con- 
cerned with whom we are now concern- 
ed in the present case, is valid and intra 
vires, must take effect and in view of the 
finding or direction that has been given 
by the appellate Tribunal in pursuance 
of which fresh assessment has to be made 
the bar of limitation put by sub-section 
(3) of section 34 will be removed and the 
proceedings coiald be taken by the In- 
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come-Tax Officer even though the origi- 
nal period of 4 years or a period of 8 years 
provided in section 34(1) (a) has elapsed. 
The notices which have been issued in 
the present case are in fact in intimation 
to the assessee that the further proceed- 
ings for assessment in pursuance of the 
finding or direction given by the Tribunal 
wiU be taken against the assessee and in 
any case they must be taken to be notices 
under Section 34 of ■ffie Income-Tax Act. 
The proceedings as proposed by the In- 
come-Tax Officer, could .therefore, be 
talien and a further assessment could be 
made against the petitioner-assessee and 
therefore, notices could be issued to the 
assessee for proceeding with the assess- 
ment in pursuance of the finding or 
direction given by the Appellate Tribu- 
nal. I do not, therefore, think that the 
notices issued to the petitioner are in any 
way invalid. 

20. In the result, the petition fails and 
is dismissed with costs. 

21. VIMADALALi J. : — The fact of 
the case have been set out in the judg- 
ment delivered by my brother Padhye 
and need not therefore, be set out by me 
in this iudgment. I agree with the con- 
clusion at which my brother Padhye has 
arrived, but would like to state my own 
reasons for the same. Mr. Bobde on be- 
half of the petitioners formulated, at the 
outset of his argument, the following 
three propositions as constituting the case 
of petitioners for whom he appeared:— 

1. The second Proviso to section 34(3) 
of the Indian Income-Tax Act 1922, 
(hereinafter referred to as "the second 
Proviso”) is ultra vires Article 14 of the 
Constitution, because, if the appellate 
authority could not itself have made the 
assessment after the expiry of the period 
of four years from the end of the year 
in question as provided in the substan- 
tive portion of section 34(3) itself, there 
is no intelligible differentia for allowing 
the assessment to be done after the ex- 
piry of that statutory period by means 
of an order of remand, except by resort- 
ing to the provisions of section 34(1) in 
a proper case: 

2. The orders of remand in the present 
case are not accompanied by any "find- 
ing or direction” within the terms of the 
second Proviso so as to attract the appli- 
cability of that Proviso: and 

3. Once the statutory period of four 
years elapses in the course of proceedings 
by way of appeal etc., it is not possible 
to reach the assessee under the second 
Proviso, except through the machinery 

of section 34(1): 

Though. Mr. Bobde formulated the three 
propositions stated above, it must be stat- 
.ed that, with his characteristic fairness, 
he did not press the second proposition in 
view of the decision of the Supreme 


Court in the case of 1964-52 ITR 335 at 
pp. 344-345= (AIR 1965 SC 342 at pp. 348- 
349) which makes it clear that an order 
of remand would itself fall within the 
term “direction” within the terms of the 
second Proviso. The said point must, 
therefore, be treated as abandoned by 
the petitioners. As far as the third pro- 
position formulated by Mr. Bobde is con- 
cerned, Mr. Bobde bias conceded that if 
the second Proviso is intra vires Article 
14, no question of the applicability of 
the statutory period of fom: years' would 
arise, and the third proposition would 
not survive at all The third proposition 
is, therefore, dependent upon the decision 
of the Court on the first point and must 
stand or fall according to the view whidi 
is taken on the first proposition. The 
result is that the entire case of the peti- 
tioners boils down to only one point and 
that is, the one which was formulated as 
the first proposition by Mr. Bobde, which 
embodies the question of the vires of the 
second Proviso. Even as far as tiie first 
proposition of Mr. Bobde is concerned, it 
may, at this stage, be clarified that 
though at the outset of his argument Mr. 
Bobde did contend that the second Pro- 
viso has. in its entirety, been already 
held to be invalid by the majority of the 
Supreme Court in the leading case of 
1963-49 ITR (SC) 1 = (AIR 1963 SC 1356) 
as construed by a Division Bench of this 
Court in the case of (1965) 56 ITR 522= 
(AIR 1964 Bom 170), he gave up that 
stand in view of the subsequent decision 
of the Supreme Court in the case of 1964- 
52 ITR 335 at p. 346= (AIR 1965 SC 342 
at p. 349) already referred to above in 
another context, and in view of the con- 
struction placed upon Prashar's case, 
1963-49 ITR (SC) 1=AIR 1963 SC 1356 
by a Division Bench of this Court in 
the later case of 1969-71 I. T. R. 51 at pp. 
81-82 (Bom) in which it has been held in 
the clearest possible terms that in Pra- 
shar’s case, the second Proviso was held 
to be ultra vires only in so far as it affect- 
ed persons oilier than ffiqse who were 
parties to the proceedings in which the 
order or finding was made. Once that 
position was made amply clear by Mr. 
Bobde in the course of his arguments be- 
fore us, it was not necessa^ for Mr. Natu 
to address us on that point' or to dte deci- 
sion in order to show that the second 
Proviso has been held to be ultra vires 
by the Supreme Court in Prashar’s case, 
1963-49 ITR (SC) 1 = (AIR 1963 SC 1356) 
only in regard to third persons, as he dia 
I do not think it necessary to refer to the 
same as, in view of Mr. Bobde’s clarifi- 
cation, the only point that arises for our 
decision is the one which has been for- 
mulated above as being the first proposi- 
tion of Mr. Bobde. 

22. The premise underlying that pr^ 
position of Mr, Bobde is tliat the appd- 
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late authority could not itsdf have made 
the assessment after the expiry of the 
period of four years laid down by the 
substantive portion of sub-section (31 of 
Section 34, because the term "assess- 
ment” takes in orders made in appeal or 
revision or on reference. This premise 
is seriously disputed by Mr. Natu 
on behaK of the Revenue. Mr. Natu has 
submitted that the statutory period oi 
four years laid down in Section 34(3) is 
applicable only to the first order of a.s- 
sessment made by the Income-tax Officer 
under Section 23, and to a re-assessment 
under Section 34(1) in respect of escape- 
ment of income, but does not apply to 
any subseauent stage of the proceedings. 
According to Mr. Natu, as the substm- 
tive portion of sub-section (3) of Section 
34 does not apply to proceedings by way 
of appeal, rewsion or reference, no 
duestion of lifting the ban under the 
second Proviso arises at all in respect of 
a fresh assessment made in consequence 
of a finding or direction given in appeal 
or revision or on a reference. The learn- 
ed advocates on both sides have stated 
that the point is one which is not directly 
covered by authority. 

23. In support of that contention, Mr. 
Natu has taken us in detail through the 
various sections of the Indian Income- 
tax Act, 1922, and the different expres- 
sions used therein viz,, "assessment”, 
"provisional assessment”, "regular assess- 
ment”, “fresh assessment”, "new assess- 
ment", and "original assessment”. He has 
pointed out that the word "assessment”, 
simpliciter, has been used in Section 23, 
that the expression "provisional assess- 
ment” has been used in Section 23B, that 
the expression "reguleir assessment” has 
been used in sub-section (5) of the said 
Section 23B in a sense which equates it 
with the first assessment under Section 
23, that the expression "fresh assess- 
ment” has been used in Sections 27, 30(1), 
31 (3) (b), and 33-B(p, that the expression 
"new assessment” is used in Section 31 
(4). and that the egression "original as- 
sessment” is used in Section 34(2). Mr. 
Natu has also relied strongly on the fact 
that Section 30(2) which lays down the 
period of limitation for the filing of an 
appeal by an assessee from the order of 
the Income-tax Officer to the Appellate 
Assistant Commissioner lays down vari- 
ous starting points of limitation, but none 
of those starting points has any relation 
to the time which the Income-tax Officer 
may have taken in completing the .assess- 
ment. According to Mr. Na^ it is possi- 
ble to conceive of a case in which the 
Income-tax Officer may have made the 
assessment from which the assessee 
desires to appeal, on the last day of the 
four years' period of limitation provided 
for by Section 34(3), in which case, it 
would be impossibie' for the assessee to 


exercise the statutory right of appeal 
conferred upon him by Section 30 of the 
Act within that period, and it is for that 
reason that Section 30(2) provides for 
starting points of limitation which are 
quite independent of the time taken up by 
the Income-tax Officer for completing the 
assessment. Similarly, Mr. Natu has reli- 
ed on the fact that sub-sections (1) and 
(2) of Section 33, which confer rights of 
appeal from the order passed by the Ap- 
pellate Assistant Commissioner, upon the 
assessee and the Commissioner, respec- 
tively, also lay down the date of com- 
munication of the order under appeal as 
being the starting point of the period of 
limitation laid down therein, and do not 
take into accoimt the time taken up by 
the Income-tax Officer . for completing 
the assessment, or by the Appellate As- 
sistant Commissioner for disposing of the 
appeal before him. Mr, Natu has contrast- 
ed these provisions with the provisions of 
Section 33A(1) which contain the words 
"subject to the provisions of this Act” 
which would make the revisional powers 
of the Commissioner under that section 
subject to the statutory period of four 
years laid down in Section 34(3). Mr. 
Natu has pointed out that those words 
are not to be found in Section 33B where 
the Commissioner seeks to exercise revi- 
sional powers to protect the interest of 
the Revenue. 

24. In my opinion, the contention of 
Mr. Natu that the period of limitation 
laid down in the substantive portion of 
Section 34(3) applied only (a) to the first 
order of assessment by the Income-tax 
Officer under Section 23, and (b) to a re- 
assessment by the Income-tax Officer on 
accoimt of escaped income under Section 
34, is not correct. The scheme of the Act 
on which Mr. Natu has relied only shows 
that Section 34(3) does not apply to pro- 
ceedings by way of appeal, revision or 
reference. It does not show that the terms 
of Section 34(3) would not cover an as- 
sessment or re-assessment by the In- 
come-Tax Officer in consequence of a 
finding or direction given in appeal or 
revision, or on reference. In my opinion, 
the substantive portion of sub-section (3) 
of Section 34 would have applied to an 
assessment or re-assessment in conse- 
quence of a fin<^g or direction given in 
appeal, or revision, or on reference, but 
for the second Proviso thereto. That is 
precisely why the legislature has enact- 
ed the second Proviso. Whilst, therefore, 
I agree with the condution of Mr. Natu 
that Section 34(3) does not apply to an 
assessment or re-assessment made in 
consequence of a finding or direction 
given in appeal or revision or on refer- 
ence, in my opinion, that is not because 
of the terms of the' substantive portion of 
sub-section (3) of Section 34, but because 



44 Bom. [Prs. 24-25] Ramkrishna v. ] 

the second Proviso lifts the bar of limi- 
tation in such cases. Though, as already 
stated above, no direct authority on the 
point has been cited before us in the 
course of the hearing of this petition, 
several authorities were cited by the 
learned advocates on either side which, 
it was contended, supported their respec- 
tive cases, and I must now proceed to 
discuss. 

25. Strong reliance was placed by Mr. 
Bobde on behalf of the petitioners on the 
decision of the Supreme Court in the case 
of AIR 1964 SC 1413. At the outset it 
must be stated that the said case related 
not to the Income-tax Act. but to the 
provisions of the Orissa Sales-tax Act, 
1947, and the question which arose in 
that case was whether the said Act im- 
posed a time limit for making an order 
under Section 23(3) thereof revising an 
order of assessment. The re.spondents be- 
fore the Supreme Court having moved 
the High Court of Orissa under Artide 
226 of the Constitution to quash the orders 
of the Collector in revision, the High 
Court granted that relief, holding that 
the impugned orders were illegal as they 
were really re-assessments of turnover 
which had escaped assessment, and such 
assessment could not be made in respect 
of any quarter after thi^-six months 
from the date of its expiry as provided 
in Section 12(7) of that Act. The scheme 
of the Orissa Sales-tax Act was discussed 
in the judgment of the majority of the 
judges who decided the said case and 
the view taken (paragraph 24) was that 
when an appellate or revisional authority 
is effecting a fresh assessment by en- 
hancing it, it is exerdsing the power 
which is conferred by S. 12 which lays 
down the different modes in which the 
assessment of tax may be made, and so 
to speak, doing the duty which the asses- 
sing auliiority would or ought to have 
performed. It was, therefore, held that 
any order of assessment made by the 
appellate authority or, as in that case, by 
the revising authority must, therefore, be 
held to be the order passed imder Sec- 
tion 12, as well as imder Section 23 which 
lays down the powers of such authority, 
and ttat, consequently, the period of 
limitation prescribed in the second Pro- 
viso in Section 12(6) would in terms be- 
come applicable. In accordance with the 
view of the majority of the judges, the 
decision of the High Court quashing the 
orders of assessment passed in the revi- 
sion was, therefore, confirmed and the 
appeals before the Supreme Court dis- 
missed. I am unable to read the decision 
in Debika Debi’s case, AIR 1964 SC 1413, 
as being of any assistance for the pur- 
pose of construing the provisions of the 
hicome-tax Act. The Supreme Coiurt de- 
cided the question before it in thatj case 
expressly on a review of the provisions 
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of the Orissa Sales-tax Act. It would. In 
my opinion, be dangerous to apply that 
decision in regard to. the construction of 
the provisions of the Income-tax Act; 
1961, as m-ged by Mr. Bobde. Mr. Bobde 
also relied upon another decision of the 
Supreme Court, and that was the decision 
in the case of A. N. Lakshman Shenoy v. 
Income-tax Officer, 1958-34 ITR 275= 
(AIR 1958 SC 795), in regard to what 
have been referred to in the Report of 
the said case as the Travancore Cochin 
appeals. The facts of that case were tliat 
by virtue of Article 277 of the Constitu- 
tion, the taxes leviable under the Codiin 
Act or the Travancore Act continued to 
be so levied until provision to the con- 
trary was made by Parliament by law. 
Such provision was made by the Iffiance 
Act, 1950, Section 13(1) of which provid- 
ed, inter alia, that if immediately before 
the 1st day of April 1950, there was in 
force in any Part B State (The State of 
Travancore-Cochin being a Part B State) 
any law relating to income-tax or super- 
tax or tax on profits of business, that law 
was to cease to have effect except for the 
purposes of the levy, assessment and col- 
lection of income-tax and super-tax in 
respect of any period not included in the 
previous year for the purposes of assess- 
ment under the Indian Income-Tax Act, 
1922, for the year ending on the 31st day 
of March, 1951, or for any subsequent 
year. One of the questions canvassed in 
the said case was whether Section 13 of 
the Finance Act, 1950, which kept alive 
the provisions of the Cochin Act and the 
Travancore Act, did so only "for the pur- 
pose of the levy, assessment and collec- 
tion of Income-tax and super-tax” in res- 
pect of the period mentioned in the sec- 
tion, and did not have the effect of sav- 
ing the provisions of those. Act's for the 
purpose of "reassessment of income-tax 
and super-tax”. The question that arose 
therefore, was, in what sense had the 
word "assessment” been used in Section 
13(1) of the linance Act, 1950. It was 
stated in the judgment (at pages 289- 
291) that the words "assessment” and 
"reassessment” occurred in several Sec- 
tions of Chapter IV of the Indian Income- 
tax Act, 1922, and that Section 22 thereof 
laid down the whole procedure of assess- 
ment which applied not only to the first 
assessment, hut which is also prescribed 
by Section 34 in respect of income which 
has escaped assessment. 'Various sections 
of the Act in which the word 'assessment' 
or "reassessment” or any cognate^ ex- 
pression has been used were then discus- 
sed, including Section 34 of that Act, and 
it was observed (at page 291) that that 
discussion clearly established that the 
word 'assessment' had to be understood 
in each section with reference to the 
context in which it had been used and 
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that in some sections, it had a comprehen- 
sive meaning, and in some a somewhat 
restricted meaning, to be distinguished 
from a “reassessment” _ or even a “fresh 
assessment”. In my opinion, though, the 
word ‘assessment’ had to be understood in 
each section with reference to the con- 
text in which it has been used as laid 
down by the Supreme Court in Shenoy’s 
case, 1958-34 ITR 275= (AIR 1958 SG 
795), it must carry the same meaning in 
the same section. It cannot mean one 
thing in Section 34(1) and another in 
Section 34(3,) or in the second 

Proviso thereto. The ratio of the 
judgment of the Supreme Coiurt 

in Shenoy’s case is that as the 

words ‘assessment’ and ‘reassessment’ 

occurred in juxtaposition in Section 34, 
a somewhat restricted, meaning had to 
be givm to the otherwise comprehenave 
expression ‘assessment’ which would dis- 
tinguish it from ‘reassesment’ or a 'fresh 
assessment’. It would, in my opinion, fol- 
low that the -terms “assessment” and “re- 
assessment” between them cover every 
kind of tasdng order. That is the only 
conclusion to which^ the observations of 
the Supreme Court in Shenoy’s case can 
lead us, • 

26. The next dedsion relied upon by Mr. 
Bobde was the decision of the Supreme 
Court in the case of Thomas v. Vasant 
Hiralal Shah, 1964-52 ITR 328= (AIR 
1964 SC 1034), but all that the said ded- 
sion lays down (at p. 334 of ITR) = (at p. 
1037 of AIR), is that the second Proviso 
governs the whole of Section 34(1) and 
Would consequently include even an 
escaped assessment with respect to which 
limitation is provided in clause (ii) of the 
first Proviso to Section 34(1). By virtue 
of the amendment effected in the Act in 
the year 1953 whereby the word ‘section’ 
Was substituted for the word ‘sub-sec- 
tion’, I do not think that decision is of 
any use as far as the present case is con- 
cerned. In support of his contention that 
the term ‘assessment’ takes in aU the 
appellate, revisional and reference stages 
of the proceedings also, Mr. Bobde has 
further relied upon the dedsion of the 
Privy Council in the case of the Income- 
tax Commissioner . v. Khemchand Ram- 
das, AIR 1938 PC 175, the dedsion of a 
Division Bench of this Court in Income- 
tax Commissioner, Bombay v. Mangaldas 
Motilal & Co., AIR 1944 Bom 153, and the 
decision of the Patna High Court in the 
case of Province of Bihar v. !]^etro Mo- 
han, AIR 1949 Pat 418, in all of which 
the main question which arose was as to 
when the assessment could be said to 
have become final What was held by the 
Privy Council in Khemchand Ramdas’s 
case AIR 1938 PC 175, was that if the 
Commissioner desired to, enhance the, 
assessment he- had to proceed within the 


time limited by the Act. That was how 
the decision of the Privy Coimcil in that 
case was construed by a Division Bench 
of this Court in Mangaldas Motilal’s case 
(at page 154 Col 2), in which the same 
view was expressed by the Coixrt, The 
same view was expressed in Khetro Mo- 
han’s case, AIR 1949 Pat 418, by the 
Patna High Coiirt in which it was observ- 
ed that it is the assessment made on 
appeal that is the final assessment 
irrespective of the power of revision con- 
ferred by the Act (paras 22-23). I am, 
however, not concerned in the present 
case with finding out when 'assessment* 
becomes final but I am concerned only, 
with determining what is the content of 
Words ‘assessment’ and 'reassessment*. 
Moreover, it may be pointed out that in 
all . the three cases just discussed, the 
situation with which the court was con- 
cerned arose prior to the enactment of 
the second Proviso in its present form by 
Act No. 48 of 1948 in which the word 
‘assessment’ appeared for the first time, 
and which proviso had an enlarged scope 
as pointed out by the Supreme Court in 
the case of 1964-52 ITR 335 at p. 341 = 
(AIR 1965 SC 342 at pp. 346-347), which 
has been strongly relied upon by Mr. 
Natu and which I must now, proceed to 
discuss in some detail 

27. The facts of Murlidhar Bhagwan 
Das’s case were' that a certain item of 
interest amounting to Rs. 88,737/- was 
brought to tax for the assessment year 
1949-50. The assessee appealed and the 
Appellate Assistant Commissioner held 
tliat the income was received in the pre- 
vious 'accounting year and directed that 
the amount should be deleted from the 
assessment for the year 1949-50 and in- 
cluded in the assessment for the year 
1948-49. Pursuant to that direction, the 
Income-tax Officer initiated reassessment 
proceedings rmder Section 34(1) in res- 
pect of the year 1948-49 and served a 
notice on the assessee on 5th December 
1957. It was common ground that the 
said notice was beyond 'the time prescrib- 
ed by Section 34(1), and the question 
which arose was whether the second Pro- 
viso to Section 34(3) applied and saved 
the notice from being time-barred. The 
judgment of the majority was delivered 
by Subba Rao J. and it was held that 
the second Pro-viso would not save 'the 
time-limit prescribed under sub-section 
(1) of Section 34 of the Act in respect of 
escaped assessment of a year other -than 
that which was a subject matter of the 
appeal or 'the re-vision, as the case might 
be, and the notice in that case was clearly 
barred by limitation and had to be quash- 
ed, as hid by the High Court, and the 
appeal was, -Uierefore, dismissed. Tracing 
the history of Se ction 34 in some detail 
(at pp 339-341 of ITR) = (at pp 345-347 of 
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AIR), Subba Rao J. pointed out that 
while the scope of the proviso as it exist- 
ed prior to the amending Act 48 of 1948, 
was confined only to the completion of 
reassessment proceedings, the scope of 
the amended proviso was much wider in 
that it exempted the subject matter of 
that proviso from the operation of the 
period of limiation prescribed by the 
section or, in other words, it gave full 
scope to the operation of the substantive 
part of the section unhampered by the 
periods of limitation prescribed by sub- 
sections (1), (2) and (3) of Section 34 of 
the Act. It was stated in that judgment 
that it followed that if a matter feU with- 
in the terms of proviso in question, there 
would be no period of limitation for ini- 
tiating an action or making an assess- 
ment or reassessment in respect of that 
matter, as the said proviso was a proviso 
to the entire Section 34. In the historical 
background of Section 34, it was observed 
(at P. 341 of ITR) = (at P. 347 of AIR), 
that trader that section as it existed in 
1956, the assessment proceedings once 
commenced were to be completed within 
the period of limitation prescribed under 
Section 34(3) and that to a case to which 
the second proviso applied, there was no 
period of limitation either for initiating 
proceedings under Section 34 or for com- 
pleting the assessment commenced either 
under Section 23 or under Section 34(1). 
It was. however, held (at page 343 of ITR) 
= (at p. 348 of AIR) by the Supreme 
Court that the said proviso did not confer 
any fresh power upon the Income-tax 
Officer to make assessments in respect of 
escaped income without any time limit, 
but only lifted the ban of limitation in 
respect of certain assessments made under 
certain provisions of the Act, and the 
lifting of the ban could not be so con- 
stmed as to increase the jurisdiction of 
the Tribunals under the relevant sec- 
tion. The Supreme Court then proceed- 
ed to discuss (at pages 343-346 of ITR= 
(at pp. 348, 349 of AIR) the significance of 
the expressions 'section’, "toding or direc- 
tion,” "in consequence of or to give ef- 
fect to,” and "any person” which occur in 
the second Proviso and held that none of 
these expressions could enlarge the scope 
of that proviso which must be confined 
to a finding or direction necessary for 
giving relief in respect of the assessment 
of the year in question. Incidentally, it 
may be observed that the Supreme Court 
construed the expression "direction” in 
the second Proviso as referring only to 
the directions which the Appellate Assist- 
ant Commisaoner or other Tribunals 
could issue under the powers conferred 
on him or them trader the respective sec- 
tion, The ratio of the decision of the 
Supreme Court in Murlidhar Bhagwandas’s 
case, 1964-52 ITR 335= (AIR 1965 SC 342) 
therefore, is that the second Proviso lifts 
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the ban of limitation only in respect of 
the assessment year in question in the 
appeal or revision. The said decision Is, 
therefore, not directly applicable to the 
present case. The Supreme Court has, 
however, discussed the historical back- 
ground of Section 34 and has analysed 
the provisions thereof in a manner which 
is of assistance in the task of construing 
the second Proviso in the present case. 
Mr. Natu has relied on the observation of 
the Supreme Court in the said case men- 
tioned above that, to a case to which the 
second Proviso applies, there is no period 
of limitation either for initiating pro- 
ceeding under Section 34 or for complet- 
ing the assessment commenced either 
under Section 23 or trader Section 34(1), 
as showing that the said proviso would 
lift the bar of limitation in the present 
case, and that it is not true to say that 
the appellate authority could not have 
made the assessment after the period of 
four years prescribed by Section 34(3) 
was over. In my opinion, however, the 
said case does not support the contention' 
of Mr. Natu that the word 'assessment' 
in Section 34(3) means only the first 
order of assessment made by the Incom^ 
tax Officer under Section 23 and there is 
nothing in the judgment of the Supreme 
Court in Murlidhar Bhagwandas’s case, 
1964-52 ITR 335 = (AIR 1965 SC 342), 
which would lead to that conclusion. The 
decision in Murlidhar Bhagwan Das’s 
case, 1964-52 ITR 335= (AIR 1965 SC 
342), was followed by the Supreme Court 
itself in the case of N. K. T. SivaUngam 
Chattiar v. Commissioner of Income Tax, 
1967-66 ITR 586 (SC), but it is not neces- 
sary to deal with the same. In the case 
of Commissioner of Income-Tax v. 
Kshoresingh, 1960-39 ITR 522 (Bom) 
cited by Mr. Natu, the question which 
arose was whether the special period ol 
limitation provided for in Section 33B 
(2)(b) is applicable to an order passed in 
revision by the Commissioner under Sec- 
tion 33B, whether suo motu or after the 
matter is remanded back to him in pur- 
suance of an order of a higher authority, 
A Division Bench of this Court held that 
though the words of Section 33B (2)(b) 
are wide in the abstract if a literal mean- 
ing only was to be given to them, the 
cardinal rule of literal construction must 
not be pushed so far as to result in irra- 
tional or absurd conclusions, and that 
the phraseology of sub-section (2)(b) of 
Section 33B permitted of a construction 
which prevented a result which would 
be manifestly absurd. S. T. Desai J., 
delivering the judgment of the Court, 
stated (at page 533) that though a casus 
omissus is not to be readily inferred, "the 
preferable meaning of the clause under 
consideration seems to us to be to restrict 
it to the fitness of the matter”. Though 
Mr. Natu has strongly contended to the 
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contrary, in my opinion, it is dear that 
what the Court then proceeded to do 
was to supply the casus omissus (which 
means, literally, "a case omitted"), and 
held that the rule of limitation prescribed 
in Section 33B(2) must be read as used 
with reference to an order made by the 
Commissioner in revision suo motu, and 
that' the period of limitation prescribed 
by that provision did not apply to an 
order passed by the Commissioner in pur- 
suance of an order or direction of a 
higher authority. In the course of the 
judgment in the said case, the Court re- 
jected the argument that the legislature 
having in express terms provided for a 
period of limitation for making an assess- 
ment order tuider Section 23 . and also 
provided a period of limitation for mak- 
ing an order of assessment or reassess- 
ment in cases of escaped income imder 
Section 34, felt the necessity of engraft- 
ing an exception on the operation of that 
rule of limitation, because it must have 
been felt that but for the exception en- 
acted under the proviso, the period of 
limitation of four years could have ope- 
rated in every case, even when the order 
was made under Section 23 or under 
Section 34 after there had been an order 
or direction from a higher authority. The 
idew taken was (at page 531) that the 
position properly analysed was that in a 
case of • assessment under Section 23 or 
an order of assessment or reassessment 
under Section 34, a situation might arise 
when the Income-tax Officer might have 
to pass .orders once again under those 
very sections and, by the time he sat down 
to do so, the period of limitation of four 
years laid down in Section 34(3) might 
well have already elapsed. It was point- 
ed out in the said judgment that it being 
not the intention of the legislature in any 
such case to allow the possibility of such 
a contention being raised, the legislature 
engrafted the second proviso to sub-sec- 
tion (3) of Section 34 only ex abundant! 
cautela. That, in my opinion, is not a cor- 
rect view of the matter, as what the In- 
come-tax Officer does in consequence of 
a finding or direction given by way of 
appeal, revision or reference is ‘assess- 
ment’ or 'reassessmenti, and the second 
Proviso was necessary for the purpose of 
lifting the bar of limitation in regard to 
the same. The second Proviso refers to 
"assessment" or "reassessment" made "in 
consequence of or to give effect to any 
finding or direction” in proceedings by 
way of appeal, revision or reference. As 
already stated above, the word "direc- 
tion” in the second Proviso refers to any 
order which the appellate authority or 
other tribtmal can make under the 
powers conferred upon it by the relevant 
section or sections of the Act; 1964-52 
ITR 335 at p. 345= (AIR 1965 SC 342 at 
ipp. 348-349). 


28. Mr. Natu has also relied upon a 
decision of the Supreme Court in the 
case of K. S. Rashid and Son v. Income- 
tax Officer, 1964-52 ITR 355= (AIR 1964 
SC 1190), but the actual decision in the 
said case is of no assistance as far as 
the present case is concerned. What was 
sought to be impugned in that case was 
the validity of Clause (lA) of Section 34, 
and the same was held by the Supreme 
Court in that case to be valid on the 
ground that the classification made there- 
by was a rational one, in so far as it 
dealt with escaped assessment during the 
War years when business and industry 
made huge profits, and also in so far as 
it made a distinction in regard to escaped 
income of a high ‘ magnitude. It may, 
however, be mentioned that it was ob- 
served in the judgment in the said case 
(at page 361 of ITR) = (at p. 1193 of AIR) 
that the assessment or reassessment 
which has to follow the issue of the 
notice thereunder, must be assessment or 
reassessment in accordance with the re- 
levant provision of the Act, and that was 
made very clear by the clause that fol- 
lowed which showed that it was when 
the process of assessment or reassessment 
commenced that clause came into opera- 
tion and that clause required that the 
provisions of the Act, so ^ as might be, 
applied "accordingly”. 

29. The authorities do not lay down 
the precise connotation of the terms 
"assessment” and "reassessment” used in 
Sec. 34. A distinction was sought to be 
made between them in the course of the 
arguments in Shenoy’s case, 1958-34 ITR 
275= (AIR 1958 SC 795) cited above (at 
p. 290 of ITR) = (at p. 803 of AIR), but 
the Supreme Court did not pronounce 
upon it, beyond stating (at p. 291 of ITO) 
= (at p. 804 of AIR) that the former term 
had to be given "a somewhat restricted 
meaning, to be distinguished from "a re- 
assessment”. It is, however, not neces- 
sary for us for the purpose of this case 
to determine what is the distinction be- 
tween the terms, "assessment" and “re- 
assessment” inter se, as used in Section 34, 
in so far as it follows from the observa- 
tion of the Supreme Court in Sheno.y's 
case, 1958-34 ITR 275= (AIR 1958 SC 795) 
that those two terms, between them, 
cover all taxing orders. The question 
that falls for decision in the present case 
Is, do the terms ‘assessment’ and ’re- 
assessment’ apply only to taxing orders 
passed by the original taxing authority 
viz., the Income-tax Officer, or do they 
also include the whole process of taxa- 
tion by the higher appellate, revisional 
and reference authorities also? The 
authorities discussed above do not throw 
any light on that specific question with 
the result that we are relegated to a 
construction of Section 34 in the context 
of the other relevant section of the Act. 
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tioner; V. R. Manohar and G. C. Baner- 
jee, for Respondent; C. S. Dharmadhikari 
Asst. Govt. Pleader, for the State. 

DESHMUKH J.: — The petitioner Is 
requesting this Court to take action 
against the respondent imder section 3 of 
the Contempt of Courts Act. The present 
litigation is an ofi-shoot of a prior litiga- 
tion. The facts of that case are not 
relevant for deciding the present petition, 
but the background against which the 
present petition comes to be filed may 
be noted in brief. 

2. The subject-matter of the present 
petition is an article written by the res- 
pondent R. K. Karanjia- in his Weekly 
named "Blitz” in the issue, dated April 
20, 1968. The complainant had filed a 
complaint against the respondent in the 
Court of the Judicial Magistrate, First 
Class, Nagpiur, imder section 292 of the 
Indian Penal Code. On the last page oi 
the cover page of the issue of Blitz, dated 
5th of March 1966, a picture of one 
Pamela Tiffin appeared which was being 
styled as obscene by the complainant in 
his complaint. The respondent defended 
himself but the case ended in conviction 
on 28th September 1967. The respondent 
filed an appeal in the Court of Session 
and. by his judgment dated February 13, 
1968, the learned Sessions Judge accepted 
the appeal and acquitted the respondent. 
It also appears that some move was made 
in the Parliarnent for amending the pro- 
visions of section 292 of the Indian Penal 
Code and to have that oSence tried by a 
Tribunal higher than the Judicial Magis- 
trate. First Class. Those discussions were 
held in the Parliament in February and 
March of 1968. 

3. Against this background and after 
the acquittal by the Sessions Judge, the 
re.s-Dondent vnote the present article 
which is now being impugned. After the 
article was published in the issue, dated 


April 20, 1968, the complainant petitioner 
filed a criminal application on April 22, 
1968 for permission to file an appeal 
under the provisions of section 417(3) of 
the Code of Criminal Procedirre. He also 
moved this Court on April 25, 1968 by the 
present application. According to the 
petitioner, the article as a whole and 
more particularly some of the passages, 
which are quoted in the petition, are 
calculated to undermine the dignity and 
prestige of the judiciary. They are in the 
nature of an unjustified criticism against 
the trial Judge personally, as also against 
the entire lower judiciary. The petitioner, 
therefore, brings to the notice of this 
Court that a contempt has been commit- 
ted by the respondent by publishing the 
said article and that appropriate action 
may be taken by this Court. 

4. When this petition was admitted 
and a show cause notice was sent to the 
respondent, he appeared in the Court on 
July 30, 1968 and produced what is styl- 
ed by the respondent as his unqualified 
apology "for any word, sentence or para 
which may be construed as contempt of 
Court”. It may be mentioned that the 
petitioner in his petition had specifically 
quoted two paragraphs from the article 
which, in the opinion of the petitioner, 
clearly amoimted to contempt. On July 
30, 1968 the matter was called out before 
another Bench of this Court. It was then 
brought to the notice of the respondent 
and his Advocate, who was present, that 
there was another paragraph relating to 
the probe being made into the circum- 
stances of the Nagpur case, which means 
the trial for obscenity. There were cer- 
tain observations regarding the probe 
being made by the Chief Minister of the 
State and the Chief Justice of the Bom- 
bay High Court and it was particularly 
pointed out that if such probe was under- 
taken it would be as astoimding as it 
would be rewarding. The respondent was 
told by the learned Judges of that Bench 
that here was a passage which prima 
facie demanded an enquiry into the 
Judge’s conduct or the judgment of the 
Court, and if such course was permitted, 
that would be the end of the judiciary. 
What explanation the respondent had to 
offer in respect of that paragraph? When 
such an enquiry was made, an adjourn- 
ment was sought by the learned Counsel 
for the respondent as he wanted to take 
instructions and file the reply. The 
matter was then adjourned to August 12, 
1968 on which date the explanation to the 
query made, was filed in the form of an 
affidavit sworn by the respondent. On 
that date, further adjournment was 
sought. The learned Counsel Mr. Baner- 
jee had some personal difficulty. Adjourn- 
ment was granted and the matter was 
posted for hearing on August 19, 196^ 
Yesterday, when the matter was caUed 
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out, Mr. Manohar, another learned Coun- 
sd, appeared for the respondent alonfi 
"with Mr. Banerjee and he produced ^ 
apology again in the form of an affidavit. 
When the case was called _ out. we were 
not aware of this apology in the foma oi 
an additional affidavit as it was filed just 
when the matter was called out. We 
pointed out to Mr. Manohar that the 
apology so-called, which was filed on the 
previous day of hearing, does not appear 
to be either an apology or at any rate 
an unqualified apology. He, therefore, 
said that the respondent was producing 
another affidavit containing the apology 
which would indicate his mind in a pro- 
per manner. He now tenders unreserved, 
unqualified and unconditional apology. 
When we brought to his notice that the 
wording in this apology paragraph No. 1. 
was almost the same as in the earlier and 
would not, iherefore, amount to an un- 
conditional apology, Mr. Manohar point- 
ed out that there was a typing mistake 
and the affidavit in terms did not repre- 
sent what the respondent wanted to say 
or was dictated to the stenographer. In 
this manner, we have the last affidavit 
filed yesterday which, according to the 
respondent, now indicates what he pre- 
cisely thinks in respect of the charges 
that are made against him. 

5. When the matter was called out 
and the three apologies appeared on the 
record, one of the questions that we 
ourselves raised for consideration was 
whether in fact the article of the respon- 
dent amounts to a contempt. The peti- 
tioner alleged that it constitutes a con- 
tempt of Court. The respondent’s learned 
Counsel also admitted that in • his viel^ 
this was a contempt. The last affidavit 
ffied by the respondent also concedes tlial 
the article amounts to contempt. How- 
ever, the respondent further places him- 
self at . the mercy of this Court for 
accepting the apology as sufficient amends 
and to treat the contempt as purged. 
■VWiether such an apology should be 
accepted and the contempt should be 
deemed to have been purged or some 
other- punishment appropriate to the 
occasion is called for, was the only issue 
that was debated. 

6. Though the only question that fell 
for decision was whether the apology 
tendered by the respondent should be 
accepted as sufficient amends we were 
generally addressed on the nature of the 
article, the type of contempt and the 
case law which deals with what consti- 
tutes a contempt and what punishment 
was meted out to the persons concemei 
We must point out to the credit of the 
learned Counsel on both sides that they 
took a comnlete survey of aU the import- 
ant decisions on this point. We were 
taken through the judgments of the Privy 


Council, the Supreme Court and the vari- 
ous High Courts including this Court. 
What constitutes a contempt of Court ia 
now settled law. The contempt of Cour? 
is committed in two different ways. One 
way is to attack the Judge or the Courts 
generally and level against them criticism 
which far exceeds the bounds of legiti- 
mate criticism. When the judiciary as 
such, or the Judge in particular is so 
attacked and the attack may contain vari- 
oxis kinds of imputations, such a contempi 
is styled as scandalizing the Comt itself. 
The other type of contemnt is committed 
when there is an attempt to interfere 
with the course of justice, an instance in 
point would be publishing material affect- 
ing the party defending itself, while a 
case is pending. This amounts to obstruc- 
tion or interference in the course of just- 
ice. So far as the present article is 
concerned, it is in the nature of a direct 
attack on the particular trial Judge who 
delivered a judgment of conviction and ii 
also includes sweeping remarks against 
the entire lower judiciary. There is, 
therefore, no doubt that the impugned 
article falls under the category of scand- 
alizing the Court itself. 

7. In order to find out whether the 
article in fact constitutes an offence and, 
if so. what is the gravity of that offence, 
we heard learned Coimsel on both sides 
and got the article read in the Court as a 
whole. How. this article should be read 
was one of the questions that was debat- 
ed before us. The learned Counsel for the 
respondent Mr. Manohar submitted that 
this article cannot be analysed micro- 
scopically as a statute is analysed and 
that will have to be read in a broad man- 
ner and the normal sense that is conveyed 
by the words_ used must be accented. We 
think that this is a correct approach. The 
article is published in a weekly news- 
paper and we agree that the effect of this 
article shoffid be gauged from the point 
of view of a reader who reads the weekly 
in a certain manner. Newspapers of this 
type and magazi n es are not studied like 
text-books. They are hurriedly read and 
the broad impression that the article 
creates on the mind of a normal reader 
should be the test for the purpose of 
calculating the possible mischief tliat 
such an article^ would lead to. This argu- 
ment was particularly emphasised before 
us, because the petitioner in his petition 
has singled out two passages for pointing 
out the grave nature of the contempt. In 
addition, on the first date of hearing, the 
learned Judges, who constituted another 
Bench, called up on the respondent to ex- 
plain what precisely he meant by calling 
for a probe or enquiry into the Nagpur 
case. The paragraph requiring the Chief 
Justice and the Chief Minister to make 
an enquiry into this case, was particular- 
ly brought to his notice and he was asked 
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to explain the nature of enquiry that 
was contemplated. During the course of 
the argument before us, the last para- 
graph where the trial judge's jud^ent 
has been criticised and is equated with an 
April-fool joke, was particularly empha- 
sised on behalf of the petitioner. It is 
xmder these circximstances that Mr. 
Manohar argued that an analysis word, 
by word and sentence by sentence is not 
the proper manner of reading^ such a 
newspaper article. When imjustified and 
excessive criticism of the judiciary is 
treated as a contempt of Coinrt, the 
ground on which it is so treated, is that 
such unwarranted, unjustified and un- 
occasioned malicious criticism tends to 
undermine the prestige and dignity of the 
judiciary. This is only one effect. Such 
criticism, if it passed unnoticed, has also 
the tendency to shake the confidence of 
the common man in the impartiality of 
the judiciary. The respondent himself 
points out in the second paragraph of his 
apology that he considers Courts as the 
bulwark of liberty and the rights of the 
people. If this is the position of the judi- 
ciary which the Constitution has given 
it, it is the duty of every right-thirfidng 
citizen not to do anything consciously or 
unconsciously which will imdermine that 
special position of the judiciary. Since 
this is the reason why the proceedings 
are taken against a mischief of this type, 
the effect that such article will create on 
the mind of a conunon reader must 
according to us, determine the gravity or 
otherwise of the offence. 

8. Though Mr. Manohar, learned 
Counsel appearing for the respondent, 
said that the time chosen was most in- 
opportime and the article was unneces- 
sary, let us examine by looking to the 
contents of the article itself what justi- 
fication the writer had for writing such 
an article. Mr. Manohar made a very able 
attempt to defend the respondent by 
pointing out why this article was written 
and what precisely was in the mind of 
the writer. That argument was addressed 
to us not in justification of what was done 
but only by way of pointing out the ex- 
tenuating circumstances. Mr. Dharma- 
dhikari, learned Assistant Government 
Pleader appearing for the State, had the 
same approach but with a different 
emphasis. He took us through the second 
paragraph of this article which opens 
with the words "from the Judicial Magis- 
trate of Nagpur, whose strange judgment 
conricting me of the offence of obscenity 
shodced everybody . . He says that the 
next portion of that paragraph no doubt 
refers to the debates of Eajya Sabha and 
Lok Sabha. Though apparently the de- 
bates in the Parliament and Eajya Sabha 
are being pointed out as an occasion for 
wTiting this article, the main emphasis of 
the writer is ttiat the judgment of convic- 


tion by the trial Magistrate was a strange 
judgment. The trial Magistrate, his 

judgment and in the sweep of 

his pen the entire lower judi- 

ciary are the objects of critidsm. He 
intended to give the lower judidary in 
general and the trial Magistrate in parti- 
cular, a bit of his mind and was just 
waiting for some opportunity. The pre- 
sent pretension in the affidavit as also the 
argument addressed on his behalf that 
this was a genuine criticism against the 
backgrovmd of the Lok Sabha debate 
does not appear to be so true. We do 
think that there is considerable force in 
what Mr, Dharmadhikari argued. How- 
ever, since it is the accepted proposition 
that the judges individually as weU as 
the judidary as an institution, are open 
to legitimate and reasonable critidsm, we 
would not much emphasise the occasion 
for writing an article. If a legitimate 
criticism is made and we assume that it 
is amply justified, there will be no occa- 
sion to enquire about the reason at all 
For a good educative critidsm, any occa- 
sion is good enough. It is more the con- 
tents of an artide and the effect thereof 
that must be emphasised apart from the 
occasion on which it is written. 

9. Heading the article as a whole 
as a norma! reader might read. It 
appears to us that besides the title of the 
article, there are three sub-titles which 
are made attractive to catch the eye of 
any reader. The title of the artide is 
"whom will you fine for Konarak and 
Khajuraho”. The sub-titles are "abuse of 
law”, "Poor doomed” and 'Iprobe imper- 
ative”. What the reader would think is 
that to publish pieces of art which are 
comparable to Konaralc and Khajuraho is 
itself being held as an offence and that 
amounts to abuse of law. When a convic- 
tion takes place, poor man has no future 
and the only remedy, therefore, is a 
probe into the inddent that happened at 
Nagpur. If, however, we would consider 
a reader who will read the article as a 
whole, even in that case, the effect that 
will be created on his mind is fraught 
with great mischief. The first portion 
dealing with "abuse of laV quotes out 
of context one observation of the learned 
Sessions Judge who allowed the appeal 
of the respondent. That observation points 
out that the judgment of the trial Court 
was "a typical case of how a very con- 
servative application of the penal provi- 
sions can suffocate or stop a normal good 
expression of art and sdence.” Against 
this quotation, a portion of the speech of 
one Mr. V. C. Shukla, Union Home 
Minister of State, is reproduced by styl- 
ing it as an example of the triumph of 
commonsense. This passage may be a 
correct reproduction of the speech made 
by Mr. y. C. Shukla in the Parliament. 
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Mr ShuKla has recalled the BKtz case to 
point out where the lower 'Court Magis- 
trate had punished the editor, but 
Sessions Judge had acquitted ^ hii^ 
Against the background of this portion is 
immediately the next part dealing with 
the inability of the poor to defend them- 
selves in the Courts of law. What is then 
stated is that the poor are doomed. It 
may be alright that the Blitz had come 
out with triumphant colour, but a ques- 
tion is posed what about himdreds of 
those cases where those convicted and 
condemned by "such harsh and tmwar- 
ranted judgments” in the lower . Courts 
do not own the financial and "other re- 
sources” to get such convichons quashed 
and their honour and prestige vindicat- 
ed by the higher Courts. Immediately 
follows a paragraph which says "If only 
people with money and power can afiord 
the luxury of such costly appeals, the 
poor will be doomed to submit to the 
whimsicalities of the lower Courts”. Now, 
this paragraph read against the back- 
ground of criticism of the lower Courts 
made by a member of the Parliament on 
a privileged occasion undoubtedly makes 
an untrained common man to believe 
that there* is no justice in the lower 
Courts and unless you have "financial 
ability,- other resources and power”, you 
have no hope of vindicating your rights. 
Such remarks are likely to make the 
common readers feel that the judgments 
delivered by the lower Courts are gene- 
rally whimkcal, that is, without any 
rational basis, but depending upon the 
personal sporadic impulse of the Judge. 

10. The next portion starting -with the 
title "probe imperative” first informs the 
reader how Blitz had to spend more than 
Bs. 20,000/- for defending itself. It is then 
pointed out that but for the magnificent 
manner in which leading citizens, trade 
unions, student organisations and other 
public bodies of Nagpur came to his 
rescue by organising a Blitz Defence 
Committee tmder the Chairmanship of 
Mr. A. D. Mani, M.P., Chief Editor of 
Hitavada, it would have been difficult 
for the respondent to engage the services 
of top legal luminaries of Nagpur whose 
names are printed theran. 

11. Having thus pointed out the great 
difficifity in defending himself and the 
generous help that he received frona the 
Defence Committee consisting of eminent 
people of Nagpur, the respondent pro- 
ceeds to observe that something immedi- 
ate and drastic has to be done to prevent 
"social workers” of the brand of the com- 
plainant from continuing to put responsi- 
ble laws of the land to public ridicule. 
Then follows the observations for which 
an explanation was called for. The res- 
pondent says that he would urge both the 
enlightened and forward-looking Chief 


Minister of Maharashtra and Chief Just- 
ice of the Bombay High Court to insti- 
tute an enquiry into the circumstances 
of the Nagpur case. The revelations that 
would resiilt from such a probe, he as- 
sures them, would be "as astounding as 
they would be rewarding”. We would 
pause here and consider the efiect of this 
article. The subsequent paragraph which 
is more in the nature of a personal attack 
on the judge and his judgment, may be 
kept aside for the time being. We have 
no doubt that the last portion which we 
have kept aside_ for the time being, has 
the result of heightening the efiect of the 
earlier portion. If the present defamatory 
matter is against the Judge and amounts 
to contempt of Court, the use to which 
that portion is being put in the article as 
a whole is undoubtedly to create deeper 
and more heightened impression upon 
the mind of the common reader. 

12. We have practically summarised 
all the relevant matters in the article. 
According to us, the article read as a 
whole has the tendency to imdermine the 
prestige of the lower judiciary as a whole. 
We are aware that the respondent is try- 
ing to give compliments to the appellate 
Court, but even those compliments serve 
the purpose of contrasting the judgment 
of the lower Court as against the judg- 
ment of the appellate Court. The effect on 
the mind of the normal reader is to make 
him feel that judgments of the trial 
courts are harsh and unwarranted. They 
do not take proper view of the provisions 
of law. The judgments are based upon 
whimsicality, and one is to have not only 
financial but other resources including 
power for obtaining justice. The neces- 
sary implication of such a criticism, 
therefore, is that something other than an 
objective, and impartial examination of 
the record of the case is responsible for 
the judgments of the lower Courts. If 
such extraneous factors are infiuencing 
the judiciary, and if that is the impres- 
sion that is conveyed to a common man 
who is likely to bdieve the printed words, 
we are sure that uncalculated harm is 
going to follow so far as the function of 
the judiciary is concerned. When we put 
a query to the learned Counsel for the 
respondent as to what is meant by "other 
resources” and what is again meant by 
"people with money and power alone get- 
ting justice”, he made an effort to point 
out that this has reference to the forma- 
tion of the Defence Committee and no- 
thing else. He also assured us that this 
was all in the mind of the respondent. 
Assuming for the argument’s sake that 
the reference to "other resources” may 
mean the assistance which the respondent 
got from the Defence Committee consist- 
ing of loc^ luminaries, how is the refer- 
ence to "power” explained? Had this 
Committee any “power” in it by which if 
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obtained the judgment of acquittal.” The 
reference to factors like "other resources 
and power” is sinister and indicated that 
the judiciary is likely to be influenced by 
outside factors. It is the criticism of this 
type and the tone of this article in ridi- 
culing the lower judiciary as a whole 
that, according to us, aggravated the 
situation. If against such a background, 
a common reader reads_ the passage relat- 
ing to a probe or enquiry, and the asser- 
tion that the revelations that would result 
from such a probe would be "as astound- 
ing as they would be rewarding”, un- 
doubtedly it would lead to great distrust 
in the judiciary. To say in arguments 
noW, or to put an affidavit that the probe 
merely related to the complainant’s con- 
duct and his enmity towards the respond- 
ent is to make an attempt to water down 
the effect of the paragraph in its setting 
in the argument. Mr. Manohar argued 
that in the petition filed by the petitioner, 
there is no reference to this paragraph 
relating to probe. It, therefore, means 
that it did not occur to the complainant 
that this was an objectionable portion of 
the article. Thus, he pointed out to us as 
a support for his argument that this por- 
tion has nothing to do with the -judge or 
his judgment. It may be that the com- 
plainant knew the entire record of the 
case including the statement of the accus- 
ed under section 342 of the Code of Crim- 
inal Procedure. He knew the defence of 
the accused and his reading of the article 
is likely to be slightly different from the 
reading of a common man who have no 
knowledge of the background of the case. 
It was argued before us that the judg- 
ment was printed as a whole in an issue 
of the Blitz, dated October 7, 1967. It is 
well known that the newspaper matter 
even if read exhaustively, is forgotten 
soon. The time lag between October 7, 
1967 and April 20, 1968 was so great that 
no reader would remember the judgment 
as such. We are making the most liberal 
concession to the respondent that the 
judgment, though printed as a whole, is 
also read by the common reader on Octo- 
ber 7, 1967. Even on that footing, we 
think that while reading this article in 
April 1968, beyond a vague memory, he 
would have no recollection of the details 
of that judgment. The moment this art- 
icle was read in Court on July 30, 1968, 
the first reaction of the Bench was that 
here was an implied or sly reference to 
the judge himself and if an enquiry was 
called for, it would disclose something 
astounding. We are not,/ therefore, im- 
pressed by the explanation oflcered on be- 
half of the respondent by Mr. Manohar. 

u 

13. We also think that the reference 
to an enquiry is deliberately so worded 
as to make the reader wonder, what 
dramatic matter is hidden behind the 
screen. However, the respondent has now 


given a full explanation regarding the 
background of the case. Stated shortly, 
he wants to say that the complainant is 
a pro-Pakistani whose loyalty to this 
coimtry is doubtful. He is assisted by 
some others of the same type who enter- 
tain grudge against "Blitz” for publish- 
ing the pictures on cover pages or other 
writings. Hence the motive behind the 
complaint is anything but pure. If this is 
all that was ro be discovered by the 
Chief Minister and the Chief Justice after 
the suggested probe, we wonder whether 
this could even be described as either 
"astounding or rewarding”. On the con- 
trary the deliberate choice of dramatic 
words and deliberate suppression of tiffs 
background from the arlide, throws con- 
siderable light- on the mentality of the 
writer and his desire to corrupt the min d 
of the reader. 

14. This portion again falls in between 
the earlier criticism of the lower Comts 
as such and the ridicule of the judge's 
judgment in the last paragraph. So far 
as the last paragraph is • concerned, the 
respondent says that the "PIN UP” case 
was not without its funny side even be- 
fore the case went up in appeal to the 
higher Court. The respondent claims that 
after the full text of the judgment was 
printed, a friendly member of the judi- 
ciary made a query to him in writing 
whether it was a genuine reproduction of 
the judgment really delivered or it was 
some kind of April-fool joke that the 
respondent was making at the expense of 
the Magistrate. The respondent had to 
reassure the judicial friend that it was a 
verbatim reproduction of the authorised 
copy of the judgment diffy signed by the 
Magistrate without any attempt by Blitz 
to hold it up to contempt or ridicule. 

15. We made a query with the learn- 
ed Counsel for the respondent whether 
his client was williiig to disclose the name 
of the so-called "judicial friend”. Mr. 
Manohar stated that his client worffd 
suffer the consequences himself and not 
disclose the name. We may, however, 
point out that in the initial affidavit filed 
by the respondent explaining the back- 
groxmd of the article, it is not asserted 
on oath that there was in fact a "judicial 
friend” who wrote the alleged letter. In 
the absence of an assertion on oath ^ve 
have our own doubts whether there is in 
fact such a letter writer, or whether ref- 
erence is a fake one made to cut one 
more joke at the cost of the Magistrate. 

16. The sum total of the effect, accord- 
ing to us, therefore, is that a comrnon 
reader, when he keeps the _ issue aside 
after reading this article, will think that 
the particular judgment of conviction 
was furmy judgment written whimsically 
and the judgment was a harsh and un- 
warranted one, that judgments of lower 
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Courts are generally of this type and 
normally justice though available in 
higher Courts reqxiires. money and other 
resources including power; and that if 
the suggested enquiry was held, it would 
disclose some thing farming about the 
trial of the case by the Magistrate and 
set right the wrong that has been done 
in administration of justice and thus im- 
prove the tone of the judiciary at large. 
The least that can be said is that the 
article ‘is calculated to shatter the con- 
fidence of the common reader in the im- 
partiality, integrity and efficiency of the 
lower judiciary. 

17. If this is the effect of the article 
read as. a whole, the only conclusion to 
which we can reach is that this is a con- 
tempt of a very grave type. Though a 
large number of judgments of various 
Courts were referred to us. considerable 
number of them were cited on either side 
only to point out that a particular punish- 
ment is meted out and rarely substantive 
sentence under the provisions of the Con- 
tempt of Courts Act has been resorted to. 
The point relating to the quantum of 
punishment will be dealt with by us at 
the end of the judgment. We might now 
refer usefully to two judgments which 
bring into relief the quality and nature 
of contempt when certain acts are com- 
mitted. So far as the criticism against the 
judiciary is concerned, we may refer to 
Aswini 'Kumar v. Arabinda Bose, AIR 
1953 SC 75. Those contempt proceedings 
were initiated by the Supreme Court 
against the respondent for writing an art- 
icle in the Times of India Daily of Octo- 
ber 30, 1952. In that article, extraneous 
motives and things of policies and politics 
were alleged against the Supreme Court 
Judges in the matter of their desire to 
abolish the dual system prevailing on the 
original side of some of the High Courts. 
The Supreme Court' points out that if the 
article had confined itself merely to 
preach to the Courts of law the sermon 
of divine detachment, nothing was lost. 
But to impute motives and to allege that 
extraneous considerations go to the deci- 
sion of the cases by ffie Supreme Court, 
is bound to undermine the administration 
of justice and is calculated to lead to 
greater mischief than can possibly be 
imagined. The observations of the 
Supreme Court in that behalf may be 
quoted: 

"If an impression is created in- the 
minds of the public that the Judges in 
the highest Court in the land act on 
extraneous considerations in deciding 
cases, the confidence of the whole com- 
munity in the administration of justice 
is bound to be -undermined and no greater 
mischief than that can possibly be 
imagined.” 

Their Lordships of the Supreme Court 
clearly point out that this is not to sup- 


press all criticism against the judges and 
the judiciary. In fact, they quote with 
approval a passage from the judgment of 
the Privy Coimcil in Andre Paul v. Attor- 
ney-General, AIR 1936 PC 141. The ob- 
servations of Lord Atkin which are so 
often quoted in such cases are fully 
approved by the Supreme Court. They 
do believe that "the path of criticism is 
a public way and the wrong-headed are 
permitted to err therein; provided that 
members of the public abstain from im- 
puting improper motives to those taking 
part in the administration of justice ana 
are genuinely exercising a right of critic- 
ism and not acting in malice or attempt- 
ing to impair the administration of just- 
ice, they are immime.” It is pointed out 
that ."justice is not a cloistered virtue; 
she must be allowed to suffer the scrutiny 
and respectful even though out-spoken 
comments of ordinary men”. 

18. Against this background, it is 
pointed out that when criticism not only 
exceeds the legitimate bormds but is bas- 
ed upon a personal attack most imjustifi- 
ed and -vilification of a class of judges 
without any justification whatsoever, 
the effect is bound to be that the prestige 
and position of the judiciary will be 
undermined. In another judgment in the 
case of State of Madhya Pradesh v. Reva- 
shankar, AIR 1959 SC 102. the Supreme 
Court classifies the innxunerable ways 'by 
which attempts could be made to l^d^ 
or obstruct the due administration of 
justice in Courts. Having pointed out the 
two broad categories of contempt of 
Court, they observed that where the un- 
justified criticism is ' in substance an 
attack on individual judges or the Court 
as' a_ whole with or without reference to 
particular cases, causing unwarranted 
and defamatory aspersions upon the 
character and a'bility of the judges, such 
conduct is pimished as contempt for the 
reason that it tends to create distrust in 
the popular mind and impair the confid- 
ence of the people in the Courts which 
are of prime importance to the litigants 
in the protection of their rights and 
liberties. 

19. Several other judgments were 
brought to our notice, but since they con- 
tain more or less similar observations 
relating to the nature of contempt and 
the manner in which it is to be held prov- 
ed, it is not necessary to duplicate refer- 
ences. However, we think that a judg- 
ment of Mr. Justice Bose, as he then was, 
in the case of Sub- Judge, First Class, 
Hoshangabad v. Jawahar Lai Ramchand, 
AIR 1940 Nag 407. may be usefully refer- 
red to in the matter of approaching the 
offence of contempt of Court and the 
view the Court should take about the 
punishment that is to be inflicted. The 
learned Judge has particularly drawn 
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attention to the peculiar position of the 
lower judiciary. In that case, Sub-Judge, 
First Class, Hoshangabad_ had passed a 
certain order in the Judicial proceedings 
and a party litigant wrote a threatening 
letter to him. He challenged the legality 
of the act that was ordered to be done at 
the instance of the learned Judge and 
told him that he was doing so on his own 
responsibility and that the order was 
against law. That step is taken by the 
judge to cause loss to the defendant, and 
if he succeeded in the appeal, the judge 
will be responsible for making good the 
entire loss. When proceedings in con- 
tempt of Court were taken out against 
the writer of that letter, the learned 
Judge points out that it is necessary to 
take a particularly serious view of such 
contempts when they relate to the 
members of the lower judiciary. It would 
be better to point out the reasons thereof 
in the words of the learned Judge him- 
self; 

"But I feel that it is necessary to take 
a serious view of the matter in order to 
protect Judges in the lower Courts who 
are not as favourably situated as we are 
here and who have difficulties and ob- 
stacles to overcome from which we are 
happily free; also in order to leave no 
mistake or misunderstanding in the minds 
of the general public that this sort oi 
attempt at intimidation will not be light - 
ly passed over”. 

20. In view of the observations cited 
from the above judgments and bearing in 
mmd the circumstances of the case, we 
think that the offence committed by the 
present respondent is not only of a grave 
nature but serious view requires to be 
taken thereof. Judgments of conviction 
by one Coiud and acquittal by the higher 
Court, or a judgment of acquittal by llie 
lower Court and a conviction by the 
higher Court is a routine matter iii judi- 
cial proceedings. No grievance can be 
made simply because the judgment has 
gone against a particular party. No Judge 
can ever decide a case in a manner which 
will please both sides. It is because of this 
that often it is said that a compromise is 
the best manner in which a ■ litigation 
could be terminated. Then alone, the 
parties feel satisfied because each ha.s 
agreed to the ^al decision. The duties 
of a judge are in the circumstances one- 
rous and he must be in a position to dis- 
charge them without any fear or favour. 
Any attempt at intimidation or bullying 
or holding out a threat of unjustified cri- 
ticism or an unwarranted attack under- 
mining his prestige must therefore, be 
put down with a strong hand. 

21. We might now consider usefully 
some references made before us to the 
drcumstances in which punishment is to 
be meted out when the offence of con- 


tempt of Court appears to be comirutted. 
Mr. Manohar referred us to 1968 SC 
(Notes) No. 383, in the case of Debabrata 
Bandopadhaya v. State of West Bengal, 
Cri Appeal No. 55 of 1965, dt. 2-7-1968 
=AIR 1969 SC 189. He particularly drew 
our attention to the observations of the 
learned" Judges of the Supreme Court 
that pimishment imder the law of con- 
tempt is called for when the lapse is deli- 
berate and is in disregard of one’s duty 
and in defiance of authority. To take 
action in an rmclear case is to make the 
law of contempt do duty for other mea- 
sures and is not to be encouraged. Un- 
doubtedly those are the only circiun- 
stances in which an act of contempt is not 
only looked with disfavoiur but is requir- 
ed to be put down with a strong hand. H 
"the lapse is not deliberate but is by a 
slip or by an error of judgment and that 
explanation appeals to a Court of law. 
we have no doubt that in the circum- 
stances the contempt should be styled as 
technical contempt and a sincere apology 
would be enough to purge such contempt 
If the action to be taken is in the case of 
a deliberate lapse which is in disregard 
of duty and is also in defiance of author- 
ity, then imdoubtedly, appropriate 
punishment is called for. 

22. Exanuning now the respondent's 
article from that point of view, we find 
that the weekly newspaper Blitz has a 
circulation of two lac copies as was stated 
at the bar on behalf of the respondent 
It was because of a query by us that the 
answer came to be given. In the context 
of calculating the harm that is done by 
such publication, the extent of publicity 
is a relevant factor. It is in "that context 
we made "the query as to what was the 
circulation of this paper. If the circula- 
"tion is to the tune of about two lac copies 
per week, it must be said that the res- 
pondent, as the editor of such a widely 
circulated paper, has great responsibility, 
hi common man’s lan^age, this paper 
will have to be described as a popular 
paper. The more popular the paper is, the 
greater is going "to be the effect of writ- 
ing in proportion "to the stability, prestige 
and circulation of tiie paper, and the res- 
ponsibility of the editor and those who 
manage it is proportionately heightened. 
Criticism from people placed in such 
position has got to be reasonable and 
must exhibit a high tone. When the res- 
pondent wrote this article, it could not 
be said that he was not familiar at all 
with the Courts, their position and the 
law relating to contempt of Court. On a 
query by us again, Mr. N. Kamlakar, 
learned counsel appearing for the peti- 
tioner, referred us to a judgment of the 
Madhya Pradesh High Court in Babulal 
Shukla v. Shivprasadsing, AIR 1957 
Madh Pra 152. He particularly emphasis- 
ed an observation of that Court that 
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wMe considering ; whether the _ apology 
alone is sufficient to , purge the contempt, 
the past conduct of the person accused of 
having committed contempt and the 
nature of impugned publication must be 
taken into accoimt. He. therefore, point- 
ed out to us in that context that the res- 
pondent had previously to face such 
proceedings on some occasions. We, there-* 
fore, asked the learned Cotmsel for - the 
respondent to make a statement after 
enquiry with the respondent whether he 
was in fact involved in such proceedings 
and what were the results thereof. It was 
stated at the bar on behalf of the res-* 
pondent that on one occasion in 1952, a 
show cause notice was issued against the 
respondent by this Court in Bombay. He 
said that some reports of a pending case 
were published in the col\imns of this 
weekly. The contempt proceedings arose 
from the publication of those reports. 
The original litigation of which reports 
were published, was between Chester 
Bowles, the American Ambassador on 
the one hand and Mr. R. K. Karaniia the 
present respondent, and one Mr. Karaka 
on the other. The apology was then ten- 
dered and was accepted. The other occa- 
sion was when a similar proceeding was 
initiated against the respondent in the 
Madhya Pradesh High Court and which 
case is reported in Padmawati Devi v. R. 
K, Karaniia. AIR 1963 Madh Pra 61. Thai 
case arose out of- publication of certain 
reports even when the police investiga- 
tion was continuing. One of the points 
raised was whether publishing such re- 
ports before the filing of the charge sheet 
amoimts to an interference with the 
course of justice. The Madhya Pradesh 
High Court then considered whether the 
apology sent by the respondent through 
post should be accepted. They held that 
it was no apology at all as no regrets 
were expressed for the wrong done. 
There was also an attempt to justify the 
publication of the material. Under the 
circumstances, the respondent was fined. 
The learned Counsel for the petitioner 
Mr. N. Kamlakar, therefore, urged before 
us that here is a respondent who is not 
only the editor of a widely circulated 
paper but is fully conversant with the 
law of contempt. He said that it is often 
B^d that experience is the best teacher, 
but the' respondent in this case does not 
seems to have nrofited by his past experi- 
ence. These circumstances are stated be- 
fore us only to point out that the lapse 
cominitted by the respondent could not 
be said to be an accidental slip but it 
appears to be a deliberate and calculated 
assault on the dignity of the lower Court. 
It is particularly necessary for us to 
examine this position because Mr. Mano- 
har in his persuasive manner made a 
veiry strenuous effort to point out to us 
that the respondent is really feeling re- 


morse and this contempt should be deem- 
ed to have been purged by accepting this 
apology. We may at once point out as has 
been observed in several judgments of 
the Supreme Court as well as in the judg- 
ment of Mr. Justice Bose as he then was 
in the case of AIR 1940 -Nag 407, that an 
apology is not a weapon of defence forg- 
ed to purge the guilty of their offences. 
It is not an additional insult to be hurled 
at the heads of those who have been 
wronged. It is intended to be evidence of 
real contriteness, the manly conscious- 
ness of a wrong done, of an injury inflict- 
ed, and the earnest desire to m&e such 
reparation as lies in the wrong-doer’s 
power. Mr. Dharmadhikari particularly 
emphasised this approach and says that 
the . circumstances under which tire so- 
called apology has been tendered by the 
respondent may be examined. An apo- 
logy, which is unreserved, clean and 
immediately offered at the earliest oppor- 
tunity, is an apology which undoubtedly 
must iDe given greater weight than a be- 
lated apology. If an imreserved, tmcondi- 
tional and rmqualified apology is not 
tendered immediately on the realisation 
of the mistake committed but if after 
some discussion in the Courts and after 
getting a possible feeling that the matter 
may lead to grave consequence, an apo- 
logy comes to be offered, it loses much of 
its grace. An apology, which as Mr 
Justice Bose as he then was says, should 
be evidence of real contriteness and 
manly consciousness of the wrong done; 
it ceases to be so if it is belated, and it 
becomes instead, to borrow the language 
of Mr. Justice Bose, again the cringing 
of a coward shivering at the prospect of 
the stern hand of justice about to descend 
upon his head. Vinien we examined the 
circumstances imder which the apology 
comes to be tendered in this case, we find 
that the so-called apology tendered on the 
first day of hearing, namely, July 30, 1968 
is not an unreserved and unconditional 
apology at all. In the first paragraph of 
the affidavit filed on that day there is 
an attempt to explain the circumstance.s 
under which the article came to be -writ- 
ten. That portion may smack of an 
attempt to justify, but it is at once ex- 
plained^ that the respondent, without en- 
•termg into any lengthy discussion of the 
article or attempting to justify the same, 
was tendering an apology. When we sa-y 
that the apology tendered does not 
appear to be an unreserved and vmcondi- 
tional apology, it would be better to 
quote the wording of the respondent him- 
self so that what it contains may bo 
notified by the words used by the res- 
pondent Mmself: 

"Without entering into any lengthy 
discussion of the article or attempting to 
justi-fy the same I hereby tender my xua- 
qualified apology to yoior Lordships for 
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any word, sentence or para which may 
be construed as contempt of Court and 
pray that your Lordships may be pleased 
to accept the same and discharge the rule 
nisi.” 

23. When this Bench was seized of 
this matter and the case opened on 
August 19, 1968, we told Mr. Manohar 
that the apology which we have quoted 
above does not appear to us to be the 
kind of unreserved and unconditional 
apology that is expected from a wrong- 
doer who really feels remorse. He does 
not exhibit anywhere the consciousness 
that he has done a wrong. He does not 
plainly admit his responsibility for the 
wrong and show the preparedness to 
minimise that wrong or to wash away 
the effect of his conduct by an unqualifi- 
ed, unreserved and sincere apology. 
What he says at best is that "he is ten- 
dering an imqualified apology for anv 
word, sentence or para which may be 
construed as contempt of Court.” By 
necessary implication and after reading 
this affidavit as a whole, the impression 
that is created, is that the respondent 
does not think that there was anything 
obi actionable in the article. He does not 
admit that he has done a wrong which is 
to be retrieved by repentance. What he 
says is that for any word, sentence or 
para which may be construed as con- 
tempt of Court, he has an apology to 
tender. When we told Mr. Manohar of 
what we think of such an apology, Mr. 
Manohar said that he had tendered an- 
other apology at the_ beginning of the 
day which, in the circumstances, could 
not be circulated in the papers earlier. 
He. therefore, brought to our notice an- 
other apology. As luck would have it, 
even this affidavit of the apology had the 
same wording which we may reproduce: 

"I further tender and convey my un- 
qualified, imreserved and unconcfitional 
apology to their Lordships and the mem- 
bers of the judiciary for any word, 
sentence, passage or paragraph in the said 
articles, which may construe as contempt 
of Court”. 

Here the improvement only consists of 
referring to the members of the judiciary 
at large and the addition of one more ad- 
jective namely "unreserved”. In the 
operative part, it had again reference o 
the same position, namely, that "the apo- 
logy is tendered for any word, sentence, 
passage or paragraph in the said article, 
which may be construed as contempt of 
Court”. Since this was not materially 
dilTerent. we asked Mr. Manohar how is 
this apology different from the first. Mr. 
Manohar said that there appeared to be 
a typing mistake which was immediately 
corrected. The present apology is as 
follows: 
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"I further tender and convey my un- 
qualified, unreserved and \mconditional 
apology to their Lordships and the Mem- 
bers of the Judiciary for every word, 
sentence, passage or paragraph appearing 
in the said article and plead guilfy to the 
charge”. 

We will not make any fetish at all of tha 
typing error that crept in the second 
apology which was first filed in Court in 
the beginning of the day on August 19, 
1968, and we accept the word- of Mr. 
Manohar as representing the truth. We 
will assume that the last apology whicn 
we have quoted above was the second 
apology tendered by the respondent on 
the 19th of August, 1968 when the hear- 
ing of this case began before in tWs 
Bench. The only question that remains 
to be considered is whether this apology 
which is tendered on the 19th of August, 
1968 should be accepted and should be 
deemed enough to purge the contempt 
that is committed. 

24. It may now be appropriate to 
refer to the approach of Mr. Manohar in 
the matter of punishment in contempt 
proceedings. Both sides refer to several 
decided judgments which are reported. 
By a statistical survey of these judg- 
ments, Mr. Manohar said that, in most 
of the cases, the apology was accepted •M 
sufficient amends. In gross cases, the 
punishment was that only a fine was im- 
posed. We are aware that the contempi 
proceedings are a special type of proceed- 
ings where summary justice is meted out 
This proceeding is to be sparingly used 
only when the gravity of the occasion 
demands it. However, a statistical ap- 
proach to punishment could not be 
considered to be either proper or judicial 
approach. The punishment in any case for 
the matter of that is primarily a matter 
of discretion. When the Legislature lay." 
down that a particular offence is punisn- 
able upto a certain prmishment in the 
form of substantive sentence as well a3 
fine, a wide margin is available to the 
Courts to exercise their discretion. This 
discretion is judicially exercised and the 
punishment meted out has got to be com- 
mensurate with the occasion that de- 
mands the exercise of jurisdiction. Un- 
doubtedly, the punishment should not be 
undulv harsh or severe, but it also need 
not be so light as to create an impression 
that whatever the gravity of the offence, 
one could always escape lightly. A norm 
is. therefore, to be struck by examinm/l 
the facts and circumstances of a particu- 
lar case. It is only against this back- 
ground that we think that we have be- 
fore us a contemner who has indulged 
himself into a most unwarranted apd 
most unhealthy criticism of an entne 
class of Judges, namely, the lower judi- 
ciary. He has given to this unwarranted 
criticism of very wide publicity, because 
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his paper is widely circulated paper. 
When it was brought to his notice by a 
show cause notice that he has comimttea 
a contempt and why action should not 
be taken against him, he has not come 
before the Court with ^the kind of genu- 
ine remorse accompanied by ^ unreserved 
apology which alone is the kind of apo- 
logy that is given due consideration by 
Courts. When he realised the possible 
grave consequences on the second occa- 
sion, he comes forward with an apology 
which for the first time suggests that he 
(the respondent) is admitting that he has 
done a wrong. When a belated apolo^ 
comes from a person, who is an experi- 
enced journalist and who claims to be 
the head of a popular weddy and who 
had on two previous occasions known 
what contempt proceedings are, we do 
not think that even the belated apology 
should be considered as indication of real 
contriteness. It had its origin more in the 
fear of consequences that might be met- 
ed out to him rather than in any genuine 
feeling of remorse for having unneces- 
sarily bestowed harm and iniury upon 
the members of the lower iudiciary. In 
the circumstances, we think that the 
apology tendered by the respondent 
should not be accepted. Accordingly we 
do not accept that apology. In the circum- 
stances which we have described above, 
we are of the opinion that this case calls 
for a sentence which will be commensxi- 
rate with the nature of the harm done 
by the article. 

25. We accordingly convict the res- 
pondent under section 3 of the Contempt 
of Courts Act and sentence him to suffer 
simple imprisonment for 15 days and to 
pay a fine of Rs. 2000/-. In default of pay- 
ment of fine, he will suffer further simple 
imprisonment for 15 days. The respond- 
ent is given three weeks’ time to pay the 
fine as well as to surrender himsdf. 

26. At this stage Mr. Manohar, learn- 
ed Counsel for the respondent, prays for 
leave to appeal to the Supreme Court 
which is refused. 

Order accordingly. 


'AIR 1970 BOMBAY 59 (V 57 C 8) 
(NAGPUR BENCH) 
ABHYANKAR AND PADHYE JJ. 

N. J. Nayadu and Co. and others. Peti- 
tioners V. Administrator of the City of 
Nagpur and another. Respondents. 

Spl. Civil Appln. No. 414 of 1966, D/- 
11-6-1968. 

Municipalities — City of Nasmur Cor- 
poration Act 1948 (2 of 1950), Ss. 114 (2) 
(g) and (3) and 144 — Nagnur Municipal 
Corporation Theatre Tax Rules, R. 3 — - 


S. 114 (2)(g) which authorises corpora- 
tion to impose any other tax which the 
State Legislature has power to impose in 
the State imder the Constitution is not 
invalid on the ground of excessive dele- 
gation of legislative power — Provisions 
in Act are adequate to indicate legisla- 
tive policy and limits within which tax 
can be imposed — Imposition of theatre 
tax tmder R. 3 framed in pursuance of 
such power is also not invalid — (Consti- 
tution of India, Art. 245 — Delegated 
legislation). 

S. 114 (2)(g) of the City of Nagpur 
Corporation Act which authorises the 
Nagpur Corporation to impose any other 
tax which the State Legislature has 
power to impose in the State imder the 
Constitution is not invalid on the ground 
of excessive delegation of Legislative 
power by the State Legislature and the 
imposition of theatre tax in pursuance of 
R. 3 framed tmder S. 114(3) of the Act 
is also not invalid. 

The provisions in the Nagpur Corpo- 
ration Act are adequate to indicate the 
legislative policy and the reasonable 
limits within which the power to tax cap 
be exercised. AIR 1965 SC 1107 & AIR 
1968 SC 1232, Applied. (Para 21) 

The power to impose taxes, whether 
compulsory or optional, has been granted 
to the Corporation for the purposes of 
the Act which itself is a sufficient guide- 
line according to the decision of the Su- 
preme Court, The Corporation is charg- 
ed with multifarious duties. It has to find 
funds, finances and revenues for dis- 
charging its functions effectively and 
efficiently. It knows as a representative 
body what are the needs of its people, 
residents and citizens and how they 
should be met. The proposals for impos- 
mg the tax in the first instance are sub- 
ject to objections which are required to 
be considered. They are further subject 
to scrutiny by the State Government at 
a responsible level. The rules to be made 
are again the responsibility of the State 
Government AR these safeguards there- 
fore, are sufficiently defensive to protect 
the provision from challenge as a piece 
of excessive delegation of legislative 
power. There is a provision for budget 
The budget is to be scrutinised by the 
Government There is overriding power 
in the State Government under Section 
144 of the Corporation Act to order 
exemption from payment of any tax in 
whole or in part in proper cases and in 
case of particiilar class of persons, and 
Government is also empowered to require 
the Corporation to reconsider its proposal 
of impost if it results in an xmfair inci- 
dence or is injurious to the interests of 
the general public as provided under 
sub-section (2) of Section 144. The guide- 
lines that are to he sought in the legisla- 
tion are to be foimd in such and siinilar 
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provisions of the Corporation Act, AIR 
1966 Bom 15 & AIR 1955 Bom 185 Eel. 
on. Case law reviewed. (Para 17) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 1232 (V 55)= 

Civil Appeals Nos. 1857 & 1858 
of 1967 D/- 23-2-1968=1968 
SC (N) 116, Municipal Corporation 
of Delhi V. BMa Cotton, Spin- 
ning & Weaving Mills Ltd. 20, 21 
(1967) AIR 1967 SC 1895 (V 54)= 

1963-3 SCR 557, M/s. Devi Das 
V. State of Puniab 3 

(1966) AIR 1966 Bom 15 (V 53)=’ 

67 Bom LR 286, Kisan v. Bhusa- 
wal B. Municipality 18 

(1965) -AIR 1965 SC 1107 (V 52) = 

1965-2 SCR 477, Corporation of 
Calcutta V. Liberty Cinema 6, 12 
(1962). AIR 1962 Ker 298 (V 49) = 

ILR (1962) 1 Ker 494, Standard 
Motor Union (P.) Ltd. v. State 
of Kerala 10 

(1961) AIR 1961 SC 4 (V 48) =1961- 
1 SCR 341, Vasanmal Maganbhal 
V. State of Bombay 16 

(1960) AIR 1960 SC 475 (V 47) = 

1960 Cri LJ 664, Union of India 
V. Bhanamal Gulzarilal Ltd. ■ 11, 16 

(1960) AIR 1960 Mad 160 (V 47) = 

ILR (1960) Mad 171, Shanmugha 
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Market Committee 0 

(1959) AIR 1959 SC 586 (V 46)= 

1959 Supp (2) SCR 71, Western 
India Theatres Ltd. v. Municipal 
Corporation of City, Poona 15 
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Sarat Chandra v. Calcutta Cor- 
poration 

(1959) AIR 1959 Cal 45 (V 46), 
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56 Bom LR 1035, Hirabhai Asha- 
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V. R. Manohar and M. B. Mor, for 
Petitioners; C, S. Dharmadhikari, for 


Respondent No. 1; S, M, Hajarnavig 
Addl. Govt. Pleader, for Respondent 
No. 2. 

ABHYANKAR, J.: — The petitioners, 
18 in number, are either Managers or 
proprietors of cinema houses ejdiibiiing 
cinema films in the City of Nagpur. 
There is a Corporation constituted for the 
City of Nagpur under the provisions of 
the City of Nagpur Corporation Act, 1948 
(hereinafter referred to as the Corpora- 
tion Act). Under Chapter XI in Part lY 
of this Act, provision is made for taxa- 
tion. Under Section 114, the Legislature 
has provided for taxes which coiild be 
imposed rmder the Act by the Corpora- 
tion. The procedure for imposing taxes 
enumerated in this section is prescribed 
Under Section 115. , Sub-section (1) of 
Section 314 makes provision for compul- 
sory taxes which the Corporation must 
impose. Under sub-section (2), the Corpo- 
ration is empowered by the enabling pro- 
vision, with the previous approval of the 
State Government and for the purposes 
of the Act, to impose some additional 
taxes. The' additional taxes which could 
be so imposed are enumerated in ' clauses 
(a) to (f), and there is a' residuary clause 
(g) under which the Corporation can also 
impose "any other tax which the State 
Legislature has power to impose in the 
State under the Constitution.” 

2. In exercise of this .power, the Cor- 
poration of the City of Nagpur has im- 
posed a tax called "the theatre tax” after 
following the necessary procedure. Rules 
have been framed by the State Govern- 
ment under sub-section (3) of Section 114 
regulating the imposition, assessment and 
collection of the theatre tax. The peti- 
tioners have filed at annexure A to the 
petition a copy of the rules made by the 
State Government called the Nagpur 
Mimicipal Corporation Theatre Tax 
Rules. Under Rule 3 of these rules, differ- 
ent kinds of entertainments such as 
cinemas, dramas, circus, carnival or fete, 
tamashas, music concerts, wrestling per- 
formances and any other performances 
of amusement or entertainment are 
brought under the tax at the rate of Bs. 
10/- or Rs. 7/- as the case may be. So far 
as the cinema houses are concerned, they 
are divided into two classes, Class I and 
Class n, and for cinema shows exhibited 
in Cinema Class I, a theatre tax at the 
rate of Rs. 10/- per show, and for cinema 
shows exhibited in Cinema Class II, a 
theatre tax at the rate of Rs. 7/- _ per 
show were required to be paid by virtue 
of the notification issued sometime in 
December 1958. These rates were en- 
hanced in 1966 to Rs. 15/- and Rs. 10/- 
respectively by a notification dated 
11-2-1966. 

3. Though the petition, raised a num- 
ber of contentions challenging the valid- 
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ity and imposition of this theatre tax, the 
learned counsel appearing for the peti- 
tioners has confined his challenge only to 
one groimd and one ground alone. Ac- 
cording to the learned counsel for the 
petitioners, the provision of Section 114 
(2)(g) of the Corporation Act amounts to 
excessive delegation of legislative power 
by the State Legislature and any action 
t^en in piirsuance of the exercise of the 
powers imder that section is void and 
invalid as the section itself suffers from 
the vice of excessive delegation of legis- 
lative power by the State Legislature. 
It is contended that the residuary clause 
(g) permits the Corporation to impose 
any other tax which the State Legislature 
has power to impose in the State under 
tile Constitution, namely, under aiiy of 
the entries in the State List in the 
Seventh Schedule and the Legislature in 
investing the Corporation with this ex- 
tensive power of imposing taxes has not 
taken care to indicate which of these 
taxes may be levied or what is the extent 
to which the impost may be levied, or the 
persons on whom it may be levied and 
what would be incidence of taxation in 
respect of any particular tax. It is con- 
tended that there is no guidance in any 
provision of the statute or in Section 114 
itself as to what should be the maximum 
and minimum burden which can be im- 
posed, tile class of persons who will be 
liable to pay such tax, or the articles, 
events or properties in respect of which 
the tax may be levied, nor is there any 
guidance about the machinery of admi- 
nistration or exemptions, for which pro- 
vision will have to be made in all tax 
legislations. On all these groimds there- 
fore the provition of Section 114 (2) (g) 
is challenged as rdtra vires of the powers 
of the Legislature and therefore invalid 
and void. 

_ 4. The learned counsel for the peti- 
tioners has relied heavily upon a recent 
decision of the Supreme Court in M/s 
Devi Das v. State of Punjab, AIR 1967 
SC 1895 in which the provision of Sec- 
tion 5 of the Pimjab General Sales Tax 
Act, 1948, as it stood in its original form, 
was struck down on the ground that the 
provision was in excess of the power of 
the Legislature to commit to the subordi- 
nate agency to legislate in respect of any 
law relating to taxes. That section as it 
stood was as follows: — 

"Subject to the proviaons of this Act, 
there shall be levied on the taxable turn- 
over every year of a dealer a tax at such 
rates as the Provincial Government may 
by notification direct.” 

^e reasons for this conclusion of the 
Court are to be found in paragraph 16 
of the judgment where it is stated: 

_!'^nder Section 5 of the Pimjab Gene- 
^ Sales Tax Act, 1948, as it n riginafly 


stood, an uncontrolled power was con- 
ferred on the Provincial Government to 
levy every year on the taxable turnover 
of a dealer a tax at such rates as the said 
Government might direct. Under that 
section the Legislature practically effaced 
itself in the matter of fixation of rates 
and it did not give any guidance either 
imder that section or imder any other 
provisions of the Act .... no other provi- 
sion was brought to our notice. The argu- 
ment of the learned counsel that such a 
policy could be gathered from the consti- 
tutional provisions cannot be accepted, 
for, if accepted, it would destroy the doc- 
trine of excessive delegation. It would 
also sanction conferment , of power by 
Legislature on the executive Government 
Without laying down any guidelines in 
the Act. The minimum we expect of the 
Legislature is to lay down in the Act con- 
ferring such a power of fixation of rates 
clear legislative policy or guidelines in 
that regard. As the Act did not prescribe 
any such policy it must be held that Sec- 
tion 5 of the said Act, as it stood before 
tile amendment, was void.” 

5. The contention of the learned coun-< 
sel for the petitioner in support of this 
petition is that similarly in the case of 
the Corporation Act, there are no guide- 
lines either in Section 114 or in any 
other provisions, which could be reason- 
ably said to lay down guidance for the 
subordinate authority, namely, the Cor- 
poration or the State Government, in 
making rules as to what should be the 
incidence of this taxation or the maxi^j 
mum or minimum rates of tax, or the 
persons who may be exempted and the, 
manner in which the tax may be collect- 
ed. It is not disputed that if no guide- 
lines can be found in any provision of 
the Act imder which the Legislature 
entrusts a subordinate or a delegate with 
the further function of carrying out the 
provisions of the Act by subordinate 
legislation such as making rules or bye- 
laws, then such a provision in the statute 
itself is liable to be struck down as 
amoimting to delegation in excess of 
legitimate bounds. Ihe question is whe- 
ther the provisions of the Corporation 
Act, in the light of other pronouncements 
of the highest Court in this country, will 
justify such a construction and conclu- 
sion. 

6. The learned counsel for the peti- 
tioners has brought to our attention some 
decisions of the other High Courts w'hich 
have taken a similar view in respect of 
provisions relating to taxation under 
different heads. Liberty Cinema v. Com- 
missioner, Calcutta Coporation, AIB 
1959 Cal 45, is a case directly in point, 
because it concerned the power of the 
Municipal^ Corporation to fix what was 
called a licence fee for running a cinem g 
house under Section 548(2) of the Cali 
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cutta Municipal Act, 1951. That section 
was worded as foUows; — 

"Except when it is in this Act or in 
any rule or bye-law made thereunder 
otherwise expressly provided, for every 
such licence or written permission a lee 
may be charged at such rate as may from 
time to time be fixed by the Corporation 
and such fee shall be payable by the 
person to whom the licence or written 
permission is granted,” 

In exercise of this power, the Corporation 
of Calcutta had fixed a fee at the rate 
of Rs. 400/- per show for small cinemas 
and Rs. 800/- per show for bigger cine- 
mas. By a subsequent resolution, the Cor- 
poration increased this fee to Rs. 6000/- 
for smaller cinemas, to Rs. 12000/- 
for medium cinemas, and to Rs. 18,000/- 
for largest ones. One of such cinema 
houses called the Liberty Cinema, 
through its proprietor, challenged this 
enhancement and even the original im- 
position on several groimds. It was con- 
tended on behalf of the cinema exhibitor 
that if the impost was in the nature ol 
a fee, it was disproportionate to the ser- 
vices rendered and was excessive: and 
if on the other hand, the impost was ui 
the nature of a tax, the power to impose 
a tax was exercised under a provision of 
the Act, namely. Section 548(2) of the 
Calcutta Municipal Act, which was void 
and invalid as it amounted to excessive 
delegation of legislative power. This con- 
tention was accepted by the learned 
single Judge before whom the matter 
was taken in his writ iurisdiction. There 
was an appeal against this order, but the 
appellate Bench affirmed the decision of 
the learned single Judge. - The Corpora- 
tion thereafter preferred an appeal to the 
Supreme Court and the decision of the 
Supreme Court is reported in Corpora- 
tion of Calcutta v. Liberty Cinema. AIR 
1965 SC 1107. The Supreme Court revers- 
ed the decision of the ; Calcutta High 
Court and affirmed the validity of the 
section and the action taken thereunder. 
We will have occasion to refer to the ob- 
servations made in this decision on whidi 
the learned coimsel for the respondent 
naturally relies. 

7. The petitioners also invited our 
attention to another decision of the Cal- 
cutta High Court (again a single Bench 
decision) reported in Sarat Chandra v 
Calcutta Corporation, AIR 1959 Cal 36. 
The challenge in that case was to the 
imposition of what is called an advertise- 
ment tax under Section 229 of the Cal- 
cutta Municipal Act, 1951. In paragraph 
26 of the iudgment, the learned Judge 
obseived that the section left it to the 
Corporation to levy the licence fee, chai 
is to say, to levy a tax in such manner 
and at such rate as it liked, or to exempt 
any person or body of persons that it 


thinks fit. As a necessary corollary, it 
follows that it could levy a tax on an> 
person or body of persons that it thinks 
fit and leave out others siimlarly situated. 
As there was no guidance in the section 
itself in respect of aU these matters, it 
was held that the impost was unsupporl- 
able in view of the statutory provision 
itself being invalid as amounting to ex-> 
cessive delegation. 

8. Apparently along with this case, 
several other petitions raising a simfiar 
challenge were disposed of and the deci- 
sion was a subject-matter of appeal be- 
fore a Division Bench consisting of the 
learned Chief Justice and Mr. Justice 
Bachawat (as he then was). That deci- 
sion is reported in Calcutta Corporation 
V. Sarat Chandra, AIR 1959 Cal 704. So 
far as the validity of Section 229 is con- 
cerned, in so far as that section empower- 
ed the Corporation to prescribe the rates 
of tax not having laid down any standard 
by which the power can be guided or con- 
trolled, there was a difference of opinion 
between the two members of the Bench. 
In paragraph 49 of the report, Badaawat 
J. observed that the Legislature may 
formulate its policy with regard to fixa- 
tion of the rate of tax in very broad and 
general terms and leave the implementa- 
tion of the policy to subordinate agencies. 
Then reference jc made to the decision of 
the American Supreme Court in (1928) 
276 US 394=72 Law Ed 624, J. W. Hamp- 
ton Jr, and Co. v. United States where 
a legislation of this type was held as con- 
stitutional. It is then observed; 

"Instances of legislation in this coun- 
try providing for flexible _ rates of tax 
are furnished bv the Indian Tariff Act 
of 1934 fAct XXXn of 1934) Ss. 4. 8 and 
9 empowering the government to altei 
protective duties, to impose additional 
import duty on bounty-fed articles, and 
to levy special import duty on sugar; The 
Sugar Industry (Protection) Act (Act 
XIII of 1932), Sec. 4 empowering the 
government to increase the duty on im- 
ported sugar: The Salt (Additional Im- 
port Duty) Act (Act XIV of 1939) Sec.’ 4 
empowering the government to impose 
additional duty on imported salt” 

It is then observed that the legislation 
will certainly be upheld if it lays down 
an intelligible principle for fixation of 
the rate which can be implemented by 
the administrative agency. In paragraph 
52 the learned Judge has pointed out: 

"The legislative practice has gone even 
further and has often left to the exe- 
cutive an imfettered power to fix the 
rate of tax. The Bengal Excise Act. 1909 
(Bengal Act V of 1909), Section 27 em- 
powers the Government to imnose an 
excise duty or a countervailing duty, as 
the case may be, at such rate or rates as 
the Government may direct on certain 
excisable articles. Similar unfettered 
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power seems to have been given to the 
executive by the Aimer Excise Regula- 
tion a of 1915) noticed in Cooverji B. 
Bharucha v. Excise Commissioner, AIR 
1954 SC 220 at pp. 222, 224. Unfettered 
power to fix the rate of tax was also con- 
ferred upon the Government by the 
Matches (Excise Duty) Act, 1934 (Act 
XVI of 1934) Section 4 (b) by which duL? 
was levied 'on all other matters at such 
rate as the Central Government may pre- 
scribe’ and the Sugar (Excise Duty) Act, 
1934 (Act XXIV), Section 3 (2) (iii) by 
which duty was made payable on palmyra 
sugar at such rate,.tE any, as may be fixed 
in this behalf by the Central Govemmonl 
after such enquiry as it may think fit’. 
While a legislature cannot by prescrption 
acquire the power which it does not other- 
wise possess, consistent practice of maxing 
laws of a certain type is a sufficiently 
important matter to be taken into 9®^' 
sideration in deciding whether legisla- 
tion of that type is unconstitutional.” 
After noticing the judicial decisions on 
the subject, the learned Judge observed 
that the delegation made imder Section 
229 of the Calcutta Municipal Act to the 
Corporation of Calcutta of the power to 
fix the rates of tax is valid. 

9. The next case relied upon is Shan- 
mugha Oil MiU v. Market Committee, AIR 
1960 Mad 160. In this case, the constitu- 
tional validity of Section 11 . (1) of the 
Madras Commercial Crops_ Markets Act, 
1933, was imder examination. In its re- 
enacted form Section 11(1) provided that 
the Market Committee shall, subject to 
such rules as may be made in this behalf, 
levy a cess by way of sales-tax on any 
commercial crop bought and sold in the 
notified area at such rates as the State 
Government may, by notification, deter- 
mine. It was held by the learned single 
Judge: 

"But the rate of tax which is an essen- 
tial part of the declaration and assess- 
ment has been completely delegated to 
the executive Government with no prin- 
ciples or basis laid down. Uncontrolled 
power is vested in the Executive to fix 
such rate as it pleases. In the absence of 
a legislative provision regarding any 
policy or limits of assessment for the 
guidance of the assessing authority, it 
mu^ be held that the provisions of the 
section amount to excessive delegation of 
legislative power, and, therefore, in- 
valid.” 

10. The next case relied upon is 
Standard Motor Union (P.) Ltd. v. State 
of Kerala, AIR 1962 Ker 298. Section 12 
of the T. C. Motor Vehicles Act provided 
that where Government are satisfied that 
special circumstances exist for the levy 
of toll on any road or bridge they may 
subject to such conditions as they may 
deem fit to impose direct by notification 


in the gazette the levy of tolls on vehicles 
using such road or bridge and thereupon 
the provisions of the law relating to tolls 
for the time being in force shall apply 
thereto. The contention was that there 
was absolutely no indication anywhere in 
the Act as to what circumstances can be 
considered to be "special circumstances” 
under Section 12 justifying the levy of a 
toU. This contention was upheld and the 
section was struck down. 

11. Reference was also made in the 
course of arguments to a decision of the 
Madhya Pradesh High Court in State v. 
Haidarah, AIR 1957 Madh Pra 179 (FB). 
In the case, the provisions of clause 11-B 
of the Iron and Steel (Control of Produc- 
tion and Distribution) Order 1941, were 
under examination. But the decision of 
the Full Bench could no longer be relied 
upon in view of the decision of the Su- 
preme Court in Union of India v. Bhana- 
mal Gulzartmal Ltd., AIR 1960 SC 475, 
upholding the validity of that clause. Pre- 
cisely the same provision of the Iron and 
Steel (Control of Production and Distri- 
bution) Order, 1941, was under examina- 
tion in that case and has been upheld by 
the Supreme Court as not being uncon- 
stitutional on the ground of excessive 
delegation of power. 

12. In our opinion, the petitioner’s 
case would have been on a much stronger 
ground but for the decision of the Supre- 
me Comt in AIR 1965 SC 1107. It is use- 
ful to note a little more closely what the 
contention in that case was and how that 
contention was met. We have already re- 
ferred to the facts giving rise to that case. 
By a resolution dated 14-3-1958 the Cor- 
poration of Calcutta changed the basis of 
assessment of the licence fee with effect 
from 1-4-1958. Under the new method 
the fee was to be assessed at rates pres- 
cribed per show according to the sanction- 
ed seating capacity of the Cinema houses. 
The respondent’s cinema house had 551 
seats and under the changed method it 
became liable to a fee of Rs. 5/- per show. 
In the result, it became Kable to pay a 
fee of Rs. 6000/- per year, whereas previ- 
ously it was liable to pay only Rs. 400/- 
per year. The impost was ch^enged op 
different grounds in the Supreme Court. 
The contention that the levy amounted to 
expropriation and was an invasion on the 
right of the petitioner imder Article 19 
(l)(f) and (g) of the Constitution was re- 
jected. The second contention was that 
the levy was in the nature of a fee in 
return for services to be rendered, and 
if it was a fee, the impost, was not com- 
mensurate with the cost incurred by the 
Corporation in providing the 'services. It 
was not accepted that it was a fee and it 
was treated more properly as a tax. It is 
the last contention which is germane to 
the issue before us, and that was that 
Section 548 of the Calcutta Municipal Act 
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which authorised the levy as a tax as dis- 
tinct from a fee was invalid as it amount- 
ed to an illegal delegation of legislative 
function to the Corporation, because it 
left it entirely to the latter to fix the 
amount of the tax and provided no_ guid- 
ance for that purpose, ' On the basis that 
Section 548 is a piece of delegated legisla- 
tion, it was contended that the delegation 
was excessive. On the other hand, the 
Corporation’s defence was that assuming 
that Section 548 is a piece of delegated 
legislation, the rate of tax is not an essen- 
tial feature of the legislation and power 
was properly delegated to the Corpora- 
tion and sufficient guidance for the pim- 
pose was given in the Act. It cannot be 
disputed that the power of the Legislature 
to delegate some of the subordinate fxmc- 
tions is not disputed provided the guide- 
lines within which the power is to be 
exercised are indicated. The first question 
that was considered and decided was re- 
garding the contention of the Corporation 
that fixation of rates is not an essential 
part of legislation and is therefore not an 
essential legislative function. 

13. The decision refers to the case of 
Pandit Banarsi Das’s case, AIR 1958 SC 
909, and observes as follows; 

"The Act was a statute imposing taxes 
for revenue purposes. This case would 
appear to express authority for the pro- 
position that fixation of rates of taxes may 
be legitimately left by a statute to a non- 
legislative authority, for we see no dis- 
tinction in principle between delegation 
of power to fix rates of taxes to be charg- 
ed on different classes of goods and power 
to fix rates simpliciter, if power to fix 
rates in some cases can be delegated then 
equally the power to fix rates generally 
can be delegated. No doubt Pandit Banarsi 
Das’s case, AIR 1958 SC 909, was not con- 
cerned with fixation of rates of taxes; it 
was a case where the question was on 
what subject matter, and therefore on 
what persons, the tax could be imposed. 
Between the two we are unable to dis- 
tinguish in principle, as to which is of 
the essence of legislation; if the power to 
decide who is to pay the tax is not an 
essential part of legislation, neither would 
the power to decide the rate of tax be so. 
Therefore, we think that apart from the 
express observation made, this case on 
principle supports the contention that fix- 
ing of the rate of a tax is not of the 
essence of legislative. power’’. 

14. Reference . is then made to the 
decision of the English case of Powell v. 
Apollo Candle Co. Ltd:, (1885) 10 AC 282; 
Sved Mohamed & Co. v. State of Madras, 
AIR 1953 Mad 105; and (1928) 276 US 394 
=72 Law Ed 624. And then the Court 
observed: 

"No doubt when the nower to fix rates 
of taxes is left to another body, the legis- 
lature must provide guidance for such 
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fixation. The Question then is, was such 
guidance provided in the Act? We first 
wish to observe that the validity of the 
guidance cannot be tested by a rigid xini- 
form rule; that must depend on the object 
of the Act giving power to fix the rate. It 
is said that the delegation of power to fix 
rates of taxes authorised for meeting the 
needs of the delegate to be valid, must 
provide the maximum rate that can be 
fixed or lay down rules indicating that 
maximum. We are unable to see how the 
specification of the maximum rate sup- 
plies any guidance as to how the amount 
of the tax which no doubt has to be below 
the maximiun is to be fixed. Provision for 
such maximum only sets out a limit of the 
rate to be imposed and a limit is only a 
limit and not a guidance. 

It seems to us that there are various 
decisions of this Court which support the 
proposition that for a statutory provision 
for raising revenue for the purposes of the 
delegates as the section now under consi- 
deration is, the needs of the taxing body 
for carrying out its functions under the 
statute for which alone the taxing power 
was conferred on it, may afford sufficient 
guidance to make the power to fix the rate 
of tax valid.” 

15. Reference is then made to the pre- 
vious decision of the Supreme Court in 
the Western India Theatres Ltd. v. Muni- 
cipal Corporation of the City of Poona, 
AIR 1959 SC 586. With reference to this 
case, it is pointed out that it was concern- 
ed with a statute under which the respon- 
dent Corporation had been set up and 
which gave that Corporation power to 
levy "any other tax”. It was contended 
that such a power amounted to abdication 
of the legislative fimction as there was no 
guidance provided, and this contention 
was rejected by the Supreme Court, and 
one of the grounds on which the conten- 
tion was rejected was that the State 
authorised the municipality to impose 
taxes therein mentioned ’for the purposes 
of the Act’ and that this furnished suffi- 
cient guidance for the imposition of the 
tax (the imderlining (here in * ’) is ours). 

16. Reference is also made to other 
decisions of the Supreme Court. The first 
case was Vasanlal Maganbhai v. State of 
Bombay, (1961) 1 SCR 841 = (AIR 1961 SC 
4) where the provisions of the Bombay 
Tenancy and Agricultural Lands Act giv- 
ing power to the Government to fix a 
lower rate of maximum rent payable by 
the tenants were under challenge, 
other case was AIR 1960 SC 475 to which 
we have already made a reference and in 
which the power given to the Steel Con- 
troller to fix rates was challenged. In our 
opinion, the following observations in this 
decision should hardly leave any scope for 
taking a different view about the validity 
of the impost challenged in this case. 
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beyond reasonable doubt would be as 
much a grave public mischief as to dis- 
solve the tie of marriage, say, on the 
ground of adultery without that matri- 
monial offence being proved beyond 
reasonable doubt. Not that divorce has 
anything penal about it and, therefore, 
draws from the criminal, law the standard 
it goes by. As Lord Pearce says in his 
speech in Williams v. Williams, (1963) 2 
All ER 994, a case on insanity, the second 
limb of the MacNaghten rules affording 
the husband no defence to the wife’s 
petition for dissolution of marriage on 
the ground of cruelty: 

"I cannot accept the argument that 
divorce is partly punitive and should, 
therefore, look to the criminal law for 
guidance. The dissolution or permanent 
interruption of a union which is in theory 
life-long and indissoluble cannot be justi- 
fied by any logic. But the frailties of 
humanity produce various situations 
which demand practical relief, and the 
Divorce Acts owe their origin to a merci- 
ful appreciation of that demand.” : p. 
1022 of the report. 

Again, at page 1023: 

'T do not find anything in the Divorce 
Acts to justify a theory that the law is 
intended to punish. They appear to in- 
tend a practical alleviation of intolerable' 
situations with as little hardship as may 
be upon the party against whom relief is 
sought.” 

When that is the outlook in divorce 
jurisdiction: "practical alleviation of in- 
tolerable situation”, or, as Lord Denning 
says in 1950 P. 125= (1950) 1 All ER 40 
(paragraph 28), the giving of a statutory 
relief from a marriage that has irretri- 
evably broken down, or, as Lord Hather- 
ly puts in (1874) 2 Sc & D. 374 (para- 
graph 22), relieving the spouse from his 
unhappy position, that of indissoluble 
union with one who had herself broken 
the marriage tie, why go in for such a 
high standard of proof beyond reasonable 
doubt, by which the guilt of one arraign- 
ed in criminal jurisdiction has got to be 
proved, no matter whether the divorce 
]urisdiction has borrowed it from the 
criminal jurisdiction or has suffered it to 
have an automatic growth because of 
the gravity and public importance of the 
issue? Will not such a high standard of 
proof unjustly deprive an injured spouse 
of a remedy which he ought to have? 

37. The House of Lords answered the 
questions. just posed, on February 15. 
1966, in (1966^ AC 643, by "three voices 
to two”, three voices being the voices 
of Lord Denning, Lord Pearce and Lord 
Pearson, and two voices being the voices 
of Lord Morris of Borth-y-Gest and Lord 
Morton of Henryton. Such majority how- 
. ever was only about condonation, conni- 
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vance and the like, where satisfaction! 
beyond reasonable doubt was not neces- 
sary, not about the grounds for dissolu- 
tion: adultery and the like, where satis- 
faction beyond reasonable doubt was 
necessary. Such was the lone view of 
Lord Pearson. The majority view, so 
limited, may be put thus: 

A. "Satisfied”, a neutral word, does not 
mean "satisfied beyond reasonable doubt”. 
The legislature is quite capable of putting 
in the words "beyond reasonable doubt” 
if it meant it. It did not do so.- It simply 
said on whom the burden of. proof rest- 
ed, leaving to the court itself the duty of 
assessing its own satisfaction. 

B. Even in criminal cases, an accused is 
never bound to prove bis innocence 
beyond reasonable doubt when the bur- 
den of proof is on him. It is sufficient if 
the balance of probability is in his 
favour: Sodeman v. The King, (1936) 2 
All ER 1138, Rex v. Carr-Briant, (1943) 
KB 607. So also with connivance and con- 
donation, 1966 AC 643 being a case on 
condonation, rested only on .a casual, act 
of intercourse prompted by the wife’s al- 
lurement, namely, her naked invitation on 
the rug, which made the husband carried 
away by his passion, with not a single 
thought about forgiveness or reinstate- 
ment. 

C. Analogies and precedents of crimi- 
nal law have no authority in the divorce 
court, a civil tribunal: (1874) 2 Sc & D. 
374. It is, therefore, wrong to apply the 
analogy of criminal law. Do not say that 
adultery must be proved with the same 
strictness as is required in a criminal 
case. Say simply it must be proved to 
the satisfaction of the court, by a pre- 
ponderance of probability, just as any 
other civil case is. 

D. Yet the degree of probability de- 
pends on the subject-matter. In propor- 
tion as the offence is grave, so ought the 
proof to be clear. 

_ 38. Of 1948 P. 179 (paragraph 25) in- 
sisting on a matrimonial offence (later 
brought down to adultery only: paragraph 
27) being proved, just as a crime is prov- 
ed, Lord Denning observes in 1966 AC 
643. 

"Sitting in this House, I feel at liberty 
to say that I prefer (1948) 77 CLR 191 to 
1948 P. 179.” 

But this is not the majority view. It is 
the view of Lord Denning and Lord 
Pearce. Lord Pearson shares the \dew, 
only about condonation, connivance and 
■ the like, which are bars to relief, not 
about -adultery and the like, which are 
grounds for relief. Lord Morris of Borth- 
y-Gest and Lord Morton of Henryton in- 
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sist on nothing short of proof beyond 
reasonable doubt, no matter whether it is 
ground for relief or bar to relief. In smn, 
for condonation, which is the subject-mat- 
ter of 1966 AC 643, the majority view, is: 
preponderance of probability is the 
standard of proof, not proof beyond rea- 
sonable doubt — an expression, which; 
according to the minority view, is hn- 
plicit in the word 'satisfied.’ Lord Morris 
of Borth-y-Gest observing; 

"No one, whether he be a - judge' or 
juror, would in fact be satisfied if he was 
m a state of reasonable doubt.” 

39. This completes our review of all 
the English cases Mr. Gouri Mitter has 
been good enough to cite before us, and 
a few more too, we have examined on 
our own. In England, the standard' of 
proof beyond reasonable doubt, ' in' a 
divorce court, a civil tribunal, is no more 
a concept of criminal jurisdiction; it is 
consigned there, its proper place, and we 
come full-circle back to the general rule 
of Lord Stowell' (then Sir William Scott) 
in (1810) 2 Hag Con 1; the standard fur- 
nished by "the guarded discretion of a 
reasonable and just man” (paragraph 21). 
This is however so, hot about grounds of 
relief: adultery and the like, but about 
bars to relief, condonation and the like, 
just the periphery within which the 
majority decision in 1966 AC 643 lies. 

40. It is interesting to note, however, 
as I point out to Mr. Gouri Mitter in the 
course of his argument, that while so 
much divergence of opinion is there about 
the standard of proof beyond reasonable 
doubt, a concept of criminal law, being 
applied in a divorce suit, a civil proceed- 
ing, criminal jurisdiction is being In- 
structed, on high authority, to eschew the 
expression "beyond reasonable doubt” — 
an expression which is too refractory to 
be brought within the limits of a clear 
and precise definition — and. what is 
more, to go by simply "satisfied”. Such 
indeed is the case of R. v. Summers, 
(1952) 1 All ER 1059, where the Chairman 
of quarter sessions had taken pains, in 
the summing-up, to explain to the jury 
the meaning of the words "reasonable 
doubt”. The court of criminal appeal 
saw no ground for interfering with the 
conviction, on merits. But Lord Goddard 
C. J., speaking for the court, said this 
about the expression "reasonable' doubt”; 

"I have never yet heard any court give 
a real definition of what is a 'reasonable 
doubt’, and it would be very much better 
if that expression was not used. When- 
ever a court attempts to explain what is 
meant by it, the explanation tends to re- 
sult in confusion rather than clarity. It is 
far better, instead of using the words 
’reasonable doubt’ and then trying to say 


what is a reasonable doubt, to say to a 
jury: 'you must not convict unless you 
are satisfied by, the evidence given by the 
prosecution that the offence has been 
Committed.’ ” 

In R. v. . Hepworth, (1955) 2 'All ER 
918, Lord Goddard C. J., presiding over 
the court of criminal- appeal again, adher- 
ed to what he had said in (1952) 2 All 
ER 1059, just 'noticed, confessed to hawng 
Some difficulty in understanding how 
there could be two standards of proof — 
One in a civil case and another in a cri- 
minal case — and added: 

"It is very difficult to tell a jury what 
is a reasonable doubt.” 

His Lordship continued; 

"One would be on , safe, ground if one 
said in a criminal case to a jury; 'you 
must be satisfied beyond reasonable 
doubt’. One could also say — 'you, the 
jury, must be completely satisfied’ — or, 
better still — 'you must feel sure of the 
prisoner’s guilt.’ ” 

In R. V. Attfield, (1961) 3 All ER 243 
(247), Ashworth J., speaking for the court 
of criminal appeal, said: 

"This court would wish to reiterate 
what has been laid down now in several 
cases that the proper form of direction is 
that the standard of proof requir- 
ed before a verdict of guilty can be re- 
turned is that the jury should be satis- 
fied, that they should feel sure.” 

41. If that is that, what is all this con- 
troversy about on the 'civil’ and 'crimi- 
nal’ standard? The very edge of the con- 
troversy is then gone. And the standard 
of proof in all jurisdictions — Civil, cri- 
minal and matrimonial (part of civil) — 
appears to be the same; satisfaction of 
the court. Section 3 of our Evidence Act, 
defining "proved”, lays down as much 
too, making no distinction between proof 
in a civil case and proof in a criminal 
case. 

42. Yet upon a review that goes before 
of all matrimonial cases, it may be said, 
as has indeed been said by Mr. Gouri 
Mitter, that, in England, oii the law as 
it now stands, after 1966 AC 643, the 
standard of proof in a matrimonial cause 
is not 'satisfaction of the court beyond 
reasonable doubt’, but simply 'satisfac- 
tion,’ vidthout that adverbial qualification, 
but only on matters relating to condona- 
tion, connivance and the like, the majori- 
ty of three voices going to that extent 
only, and no further: paragraph 37, From 
1966 AC 643, the proposition, contend- 
ed for, does not follow that adultery has 
not ‘to be proved with the same strictness 
as is required in a criminal case, but may 
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be proved, like any other matrimonial 
offence, by preponderance of probability. 
But what is the law here in India on the 
standard of proof? , By that law, the liti- . 
gation on hand will have to be governed. 
By that law, we shall have to govern our- 
selves too. ' ‘ ' 

43. The four Supreme Court’s deci- 
sions, noticed below one after another, in 
order of date, lay down what the law is 
in India in matrimonial causes on the 
standard of proof. 

44. II Bipinchandra Jaisingbai Shah v. 
Prabhavati, decided on October 19, 1956, 
and come into the reports in 1957: AIR 
1957 SC 176.' 

In this case, one of divorce, at the in- 
stance of the husband, on the ground of 
desertion by his wife for a continuous 
period of , four years, under Section 3, 
sub-section (1), clause (d), of the Bom-bay 
Hindu Divorce Act 22 of 1947, come into 
force • on May , 12, 1947, Sinha C. J. (then 
Sinha J.l, speaking for the court, laid 
down the law as under: 

"It is also well settled, that in pro- 
ceedings for divorce the plaintiff must 
prove the offence of desertion, like any 
matrimonial offence, beyond all reason- 
able doubt.’’ 

45. II. Earnist John White v. Kathleen 
Olive White, 1958 SCR 1410= AIR 1958 
SC 441. 

It was a case of divorce on the ground 
of adultery, and that too under the Indian 
Divorce Act 4 of 1869, the seventh sec- 
tion whereof provides: Courts in all suits 
and proceedings under the Act shall act 
and give relief on principles and rules 
which in the opinion of the Court are as 
nearly as may be conformable to the 
principles and rules on which the court 
for Divorce and Matrimonial Causes' in 
England for the time being acts and gives 
relief. Having quoted this, as also just the 
passage I have quoted from the speech 
of Lord MacDermot (paragraph 34) in 
1951 AC 391, Kapur J., who was speaking 
for the court, enunciated the law thus: 

"In our opinion, the rule laid down by 
the House of Lords would provide the 
principle and rule which Indian Courts 
should apply to cases governed by the 
Act and the standard of proof in divorce 
.cases would therefore be such that if the 
judge is satisfied beyond reasonable doubt 
as to the commission of the matrimonial 
offence he would be satisfied within the 
meaning of Section 14 of the Act. The 
two jurisdictions, i. e., matrimonial and 
criminal are distinct jurisdictions, but 
terms of S. 14 ('in case the Court is satis- 
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tied on the evidence that the case of the 
petitioner has been proved ....’) make 
it plain ■ that when the Court' - is to be 
satisfied on the evidence in respect of, 
matrimonial offences the guilt must be 
proved beyond reasonable- doubt. . . " 

"Satisfied on the efddence’’, the langu- 
age used in the Indian Divorce Act, as also 
in the English statute, (paragraph 17). and 
simply "satisfied”, the language used in 
the Hindu Marriage Act, mean the. same 
thing, as pointed out by Mudholkar J. 
in his minority judgment in Mahendra 
V. Sushila, AIR 1965 SC 364 at p. 
402 (paragraph 209). 

4G. Gower v. Gower, decided on 
March 7, 1950, (paragraph 29), (195,0)' ,!■ 
All ER 804 a case on adultery,- was press- 
ed before their Lordships in the White 
case, AIR 1958 SC 441 ' "as to.,the 
proach the Court should have to a matri- 
monial offence”, presumably with parti- 
cular reference to the approach' made 
by Lord Denning (paragraphs 30-32). 
But in view of the decision rendered by 
the House on December 14, ' 1950, in the 
Preston- Jones case, 1951 AC 391, (para- 
graph 33), their Lordships considered it 
unnecessary to discuss it — 1950-1 All ER 
804. It is futile to make a point of that 
before us; the more so, as the test of 
proof beyond reasonable doubt, though 
not as a concept of criminal law. ' was' 
adopted in 1950-1 All ER 804 by -Lord 
Bucknill. That is the test Lord MacDer- 
mot went by in the Preston-Jones case, 
1951 AC 391 and Kapur J. adopted in 
AIR 1958 SC 441. True it is. as argued, 
that in the Preston-Jones case, 1951, AC 
391 the grave issue of adultery was render, 
ed graver still by the consideration 
that in effect a child was to be bastardiz- 
ed, nothing like which was present in 
AIR 1958 SC 441, a case of adultery sim- 
pliciter. Yet bow I must before the’ autho- 
rity of the Supreme Court laying down 
the standard of proof as proof beyond 
reasonable doubt. 

47. III. Lachman Utamchand v. Meena, 
decided on August 14, 1963, and come 
into the reports in 1964: AIR 1964 SC 40. 

Here was a case of judicial separation 
for desertion by the wife under Section 
10, sub-section (1), Cl. (a) of the Hindu 
Marriage Act, 1955. The trial Judge de- 
creed the relief the husband had prayed 
him for. The High Court reversed him. 
In the Supreme Court, Ayyangar J., for 
Sinha C. J.. Das A. C. J., Raghubar Dayal 
J. and for himself, ' reversed the -High 
Court. Subba Rao C. J. (then Subba' Ra'o 
J.) did not. Whatever' might have been 
their difference of opinion on merits, both 
the majority view and the minority view 
were agreed on the standard of proof. ” 
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Majority view. 

It is settled law that the bur- 
den of proving desertion — the 
factum as well as animus deser- 
endi — is on the petitioner; and 
he or she has to establish beyond 
reasonable doubt, to the satisfac- 
tion of the court, the desertion 
throughout the entire period of 
two years before the petition as 
well as that such desertion was 
without just cause: P. 48. Para- 
graph 18, of the report. 


48. It is said that the minority view 
reproduced above attributes to AIR 1957 
SC 176 more than it had laid down, 
because nothing has been said there about 
the standard of proof in a criminal case. 
But what is said there is necessity of 
proof "beyond all reasonable doubt” 
(paragraph 44). That is the standard in 
a criminal case from time out of mind. 
As Rayden on Divorce, 10th edition, puts 
it at page 170; 

"But proof beyond reasonable doubt is 
in fact the standard of proof in a crimi- 
nal case”. 

That apart, what Lord MacDermot said 
in the Preston-Jones case 1951 AC 391 
(paragraph 34) and what Hodson L. J. 
said in the Galler case, 1954 P. 252 

Raghubar Dayal J. for himself and 

Ayyangar J. 

. . . .what the court has to see in 
these proceedings is whether the 
petitioner has proved beyond 
reasonable doubt that the respon- 
dent was pregnant by someone 
else at the time of marriage: 
p. 371, paragraph 21, of the 
report. 

50. What one, therefore, "finds is con- 
isensus. in the sense of unanimity, that 
I the standard of proof in a matrimonial 
'cause in India is proof beyond reason- 
iable doubt. Agnes Cecillia Gome v. Lan- 
celeot Ashley Gome, AIR 1964 Cal 28, 
and Adelaide Mande Tobias v. /William 
Albert Tobias, (1967) 71 Cal WN 605 = AIR 
1968 Cal 133, we have referred to, lay 
down as much too. The criticism levelled 
against the decision in Gome v. Gome 
AIR 1964 Cal 28 is this: To de- 
mand proof beyond reasonable doubt 
in. adultery, and yet to say that 
the proposition that the same strict 
proof is required as is required in a cri- 
minal case "has been widely expressed”, 
amount to an inconsistency. To such cri- 
ticism we have little to add to what we 
have stated in paragraph 48 ante. On the 
Tobias case. (1967) 71 Cal WN 605= AIR 
1968 Cal 133 a twofold comment is made. 
First: it is not right to relegate, as obiter 


• Minority view 

(i) The offence of desertion must 

be proved beyond any reason- 
able doubt ..... In short, this 
court (in AIR 1957 SC 176) 
equated the proof in a matri- 
monial case to that in a crimi- 
nal case: P. 56 of the report: 
paragraph 42. . 

(ii) The legal burden is upon 
the petitioning spouse to estab- 
lish by conrdneing evidence be- 
yond any reasonable doubt that 
the respondent abandoned him 
without reasonable cause: p. 59 
paragraph 50 ibid. 

(paragraph 35) appear to be a complete 
answer to a contention as this. 

49. IV. Mahendra v. Sushila decided on 
Marcli 18, 1964, and come into the reports 
m 1965; AIR 1965 SC 364. 

It is the Preston-Jones case 1951 AC 391 
of India the other way round: the normal 
delivery of a child too soon, 171 days 
after the date of the marriage, just the 
opposite of the delivery of a normal full- 
time baby too late, 360 days after the last 
coitus as in the other. Whatever may be 
difference in opinion between the majority 
view and the minority view, on merits, 
and other matters, the same standard of 
proof is adhered to as much in one as 
In the other; 

Mudholkar J. for himself alone. 

In my judgment, what the Court 
has said in White’s case, AIR 
1958 SC 441 (paragraph 45 ante), 
about the applicability of the 
rule in 1951 AC 391: the Preston- 
Jones case: must also apply to a 
case under the Hindu Marriage 
Act: p. 402, paragraph 209, of the 
report. 

as has been done here, so many reasons 
of Lord Denning in (1950) 1 All ER 804 
(Paragraph 30i in support of the standard 
of proof in a matrimonial cause, a civil 
proceeding, being the 'civil’ and not the 
'criminal’ standard, only because his 
Lordship was simply satisfied on evidence 
— not that his Lordship was satisfied 
beyond reasonable doubt, as has been at- 
trilouted to him — that adultery was 
proved. In reality, the.y are additional 
reasons why the 'criminal’ standard of 
pei'suasiveness cannot be called in aid. 
Once that is so, obiter they cannot ba. 
Perhaps this may be said, if we may 
saj”^ so, with the greatest resj^ct. See 
Jacobs V. London County Council, (1950) 

1 All ER 737 = 1950 AC 361. But what 
value has such criticism now? ]966 
AC 643, a pronouncement of the House, 
has since settled the controvers.v m 
England in favour of the standard of per- 
suasion being 'chdl,’ " not 'criminal', but 



1970 - Sachindranath v. Nilima (B. 

only in matters relating to condonation, 
connivance and the like. Second: (1966) 
AC 643, decided on February 15, 1966. 
was not cited before the court in the 
Tobias case, (1967) 71 Cal WN 605=A1B 
1968 Cal 133 decided on March 8, 1967 
It was not. But what difference would 
such citation have made? The court 
would have been bound by the law on 
the standard of proof being proof beyond 
reasonable doubt, as laid down by the 
Supreme Court "in the four decisions 
referred to above. Surely, the court could 
not have preferred 1966 AC 643 to those 
decisions of the "Supreme Court. 

51. ' In Lilabati v. Kashinath, (1969) 73 
Cal WN 19, the last case referred to us by 
Mr. Gouri Mitter on the question of 
standard of proof, a decision rendered by 
my learned brother and myself, we did 
no more than go by the standard laid 
down by the Supreme Court, quoting an 
excerpt from the minority judgment of 
Subba 'Rao C. J. (then Subba Rao J.) in 
AIR. 1964 SC 40, as we have quoted here 
as well (paragraph 47). So long as tlie 
law laid down by the Supreme Court 
stands, we see nothing to unsay what we 
had said then. And as to equating the 
proof to that in a criminal case, we rei- 
terate what we have stated in paragraph 
48 ante. 

52. To sum up, the law, in India, on 
the standard of proof, in a matrimonial 
cause, is proof beyond reasonable doubt, 
though, in England, the law. after 1966 
AC 643, is otherwise; satisfaction of the 
court by a preponderance of probability 
in matters relating to condonation, con- 
nivance and the like. Whether their 
Lordships of the Supreme Court, when 
referred to 1966 AC 643 on an appro- 
priate occasion, will approve the maioritv 
view there, that "satisfied”, a neutral 
word, does not mean' "satisfied beyond 
reasonable doubt,” or the minority view 
there, that that adverbial qualification 
"beyond reasonable doubt” is implicit in 
the word "satisfied”, quite in keeping 
with their Lordships' present view, we 
cannot say. All we can say is that we 
must go by the law as it now stands, on 
the foot of existing pronouncements by 
the Supreme Court, that law being; 
'Prove you must a matrimonial offence 
beyond reasonable doubt’. 

52A. How 1966 AC 643 has to be con- 
strued, the court of appeal in England 
points out in Bastable v. Bastable, (1968) 

1 'WLR 1684. which we have since come 
across, and, where, pending further guid- 
ance from the House, a high standard of 
proof was required to be satisfied about 
the commission of the offence of adultery. 
The standard furnished by a mere 
balance of probability was ruled out, 
1966 AC 643 notwithstanding. So still less 
can we say what view will ultimately 
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commend itself to the Supreme Court. 
Therefore, the law, as it now stands, 'as 
pronounced by the Supreme Court must 
receive effect. The law is proof be.yond 
reasonable doubt. And by that law we 
must govern ourselves. 

53. This is how we get out of the Way 
the difficulty on the standard of proof, 
(paragraph ' 16), pressed upon us by Mr. 
Gouri Mitter. Having done so,' we now 
apply ourselves to facts, which, however, 
are such, as we find upon the whole of 
the evidence and the pleadings, that, to 
put it very mildly, not a single count of 
the fourfold charge, Sachindra brings 
against his life's partner Nilima. can be 
said to have been proved, no matter what 
standard of proof we call in aid: the 
strictest one of proof beyond reasonable 
doubt, ensuring, say, a 90 per cent certain- 
ty, or the lightest one of proof on a ver.v 
slender balance of probability, say, even 
a 51 per cent, probability of Sachindra’s 
case being true. Yet a chronological 
review of the development of the law on 
the standard of proof, as we have done, 
we could not very well go without, not 
only out of deference to Mr. Gouri Mitter's 
painstaking argument, but also with a 
view to satisfying ourselves what the 
law now is in England and also in India, 
and how it grew. The more so, as we 
have on the high authority of Mudholkar 
J. in. AIR 1965 SC 364 (paragraph 49):' 
"The law of divorce in India is, broadl.y 
speaking, modelled on the law of Eng- 
land.” 

54. To the first affair first, namely, the 
Gopal affair (paragraph 15h who this 
Gopal is has been noticed: a son of Jiten- 
dra, Sachindra’s eldest brother. Such a 
one was forty-two or forty-three years 
of age on March 24, 1964, as Sachindra 
says in his evidence on that date. So, on 
June 28, 1937, when Sachindra and 
Nilima were married, Gopal was a lad of 
fifteen or sixteen years old. And Nilima, 
his aunt, let it be recalled, was then aged 
eighteen. A little more deserves to be 
noticed. Jitendra retired as a professor 
of the Cooch-Behar College. And Gopal 
was a student living at Cooch-Behar at 
the time of the marriage of his uncle 
Sachindra with Nilima. But during the 
summer vacation and the Puiah vacation 
as well, Gopal used to visit Bakal,^ the 
ancestral home of all. where, as noticed, 
Nilima used to live too until July 1948 
when she was permanently shifted to 
"4D”. Such is the evidence of Sachindra 
himself. 

55. Now, what Sachindra alleges about 
the Gopal affair be noticed. In his peti- 
tion bearing date January 19, 1962, for 
divorce or judicial separation, he would 
say no more than this: 

In Julv 1941 Nilima was in Calcutta for 
a short stay. Gopal was also then staying 
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in Sachindra-’s "Calcutta residence” with 
a view to prosecuting his studies. It then 
came to his (Sachindra’s) notice that 
Nilima’s behaviour with Gopal "was not 
such as was consistent with the normal 
notions of decency expected of a married 
lady of Hindu Society.” He took excep- 
tion to such inelegance. Result; Gopal, his 
nephew, left. But he used to visit Nilima 
at Bakal. 

56. Such is the averment in paragraph 
5 of the petition — an averment which 
is true to Sachindra’s knowledge. It is 
difficult to conceive of a pleading more 
'liquid,’ when it is borne in’ mind that 
the finding Sachindra invites from the 
Court is that in July 1941, Nilima. about 
twenty-two years of age, and the mother 
of a child (Khana), some three years old 
then, committed adultery with Gopal 
aged about twenty or twenty-one. Far be 
it from us to suggest that the direct fact 
of adultery has to be invariably pleaded, 
because spouses, who love to gad about 
outside the bonds of matrimony, are sel- 
dom' surprised in such extra-marital gal- 
livanting and worse, though a feature of 
this unpleasant litigation is, as will pre- 
sently be seen, that, according to Sachin- 
dra, Nilima and her paramour are sur- 
prised in such direct or near-direct fact 
of adultery on each of the four occasions. 
That is not what we are on, in criticising 
the ‘liquid’ averment in the fifth para- 
graph of the petition. iVhat we are on is 
that adultery can be proved in two 
ways. One way is to testify to the direct 
fact of adultery — a phenomenon so rare. 
Another way is to infer from circum- 
stances "that lead to it by fair inference 
as a necessary conclusion”. . Now, read 
the averment in the fifth, paragraph' once 
more. What Sachindra seeks to convey, 
by such averment, true, to his knowledge, 
is the existence of such circumstances, 
not the, direct fact, of adultery, which he 
does .plead about the second Umakanta 
affair (paragraph 7 of the petition), nor 
the near-direct fact of adultery, which he 
does plead about the Narayan affair 
(paragraph 8 ibid). So, what sort of be- 
haviour on the part of Nilima with Gopal 
Sachindra noticed — behaviour so incon- 
sistent with decorum and decency expect- 
ed of a married lady in Hindu society — 
has got to be pleaded; not the evidence 
by . which the material fact of such be- 
haviour has to be proved. 

57. The law on this appears to be clear 
enough. Order 6, rule 2, of the Procedure 
Code prescribes just so. And Rule 4 of 
of the same Order makes it clearer still, 
prescribing as it does that, what to say 
of cases where misrepresentation, fraud, 
breach of trust, wilful default, or undue 
influence is' relied upon and where parti- 
culars thereof must be set out in the 
pleading, even in all other cases, in which 
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particulars may be necessary beyond 
such, as are exemplified in the statutory 
forms such particulars shall be . stated in 
the pleading. When a husband charges 
his ■wife with a conduct so unbecoming 
of a married lady in society, a conduct 
to which he takes exception, causing 
Gopal to flee, it is very necessary that he 
do state the particulars: what exactly did 
the \vife do? When? Where?, Nothing of 
the kind is there in the fifth paragraph. 
This is why such averment is regarded as 
"liquid”. . , 

58. That the Code, by the provisions 
of which we are going, applies here, is 
provided for by Section 21 of the Hindu 
Marriage Act 1955. This section is no 
doubt subject, amongst other things, to 
such rules as the High Court may make 
in this behalf. This court has since made 
the rules: The Hindu Marriage Act (Cal- 
cutta High Court) Rules 1957. See Rule 
340B, High Court Civil Rules and Orders, 
Volunre I, which, incorporates these rules. 
But they provide for (i) application ■ of 
the Original Side Rules to the institu- 
tion and trial of suits etc. to proceed- 
ings on the Original Side under the 
Hindu Marriage Act and (ii) application 
of the City Civil Court Rules 1956 to 
proceedings thereunder in the City Civil 
Court. Where go then so many . district 
courts throughout the State — the pro- 
per forum of such proceedings under 
Section 19 of the Hindu Marriage Act? 
The Hindu Marriage Act (Calcutta High 
Court) Rules 1957 do not pro'vide for 
these district courts. They do not, because 
it is so unnecessary to make such pro- 
visions. It is so unnecessary, because 
the .statute itself provides, by Section 21, 
the application of the Code of Civil Pro- 
cedure. 

59. That apart, the statute (the Hindu 
Marriage Act), by Section 20, sub-section 
(1) prescribes: 

"Every petition presented under this 
Act shall .state as distinctly as the nature 
of the case permits the facts on which 
the claim to relief is founded.” 

In the case on hand, one of the facts 
on which Sachindra’s claim to relief for 
divorce is founded is the adultery of 
Nilima with Gopal in July 1941. The 
nature of such case permits very much 
indeed a statement, distinctly enough,- .of 
Avhat Sachindra had seen Nilima doing 
with Gopal, where and when. Yet all he 
states is that the behaviour of Nilima 
with Gopal at Calcutta in July 1941 was 
not such as is consistent "with the nprmal 
notions of decency expected of a married 
lady of Hindu Society.” This is not stat- 
ing a fact distinctly, as is the_ require- 
ment of the statute. To say so little is to 
leave so much unsaid. The material facts 
touching the misbehaviour of Nilima with 
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Gopal ^ are not pleaded. And that is 
what we emphasize, not the evidence b]/ 
which such facts are to be proved. 

60. In sum, a pleading 'as this, so indis- 
tinct and inadequate, appears to be 
beneath notice. It goes down still more, 
when we turn from such poor pleading, 
as" we now do, to evidence. And the lone 
evidence in assertion of Nilima’s ineleg- 
ance on this count is that of Sachindra 
himself, the first of his ten witnesses, in- 
cluding himself, as. is only to be expect- 
ed. Only to be expected, because when' 
a spouse stoops to libidinous performance 
with somebody, not her spouse, in the 
privacy of the matrimonial home, you 
cannot ordinarily expect witnesses to be 
alrout. So, that hy , itseJf is not to be 
reckoned against Sachindra. It is not 
reckoned either. What is reckoned against 
him instead is the, manner of his evidence 
on , material facts, which it was so easy 
for , him to plead, but which he did not. 
with no explanation for this sort of 
amazing _ omission. What ■ is reckoned 
against him instead' is the existence of 
authentic circumstances, contemporaneous 
and subsequent, proclaiming the utter 
falsify of the' Gopal affair. 

: 61-77. (The judgment then deals vrith 
facts .inclusive of letters written by Nilima 
to 'Sachindra. touching the Gopal affair 
and continues:] 

78. Such then is the letter, to spell 
adultery from which is an impossible 
task, it is just the, letter a loving and 
loyal wife writes to her husband, hiding 
nothing frorn him. The husband, no less 
loving, shows his concern for his wife’s 
health, while in , Calcutta, as the wife’s 
reply ’■ reveals. No doubt, the husband’s 
aversion for Gopal remains, as is quite 
natural. But for Gopal’s misdeed, or 
rather attempt to do something impro- 
per to his aunt, as will presently be 
seen (paragraph 86), the aunt cannot be 
blameworthy. And if her only fault has 
been to talk the minimal to Gopal, she 
has given an explanation which is at 
once as cogent, as reasonable, backed by 
the . assurance: 'Let nothing you worry. 
That sort of thing which you apprehend 
and which leads you -to ask me not to 
talk? - From my side, I hope, never.’ And, 
in any event. only from that sort of 
little talking, "the guarded discretion of 
a reasonable and just man’’, "the careful 
and cautious consideration of a discreet 
man”, can never come to a fair inference 
of adultery as a necessary conclusion. On 
the contrary, an opposite conclusion is 
clearly indicated: absence of adultery as 
alleged, and Nilima’s chastity remaining 
unsullied. - 

79. A conclusion as this appears to be 
.strengthened ' aii the more by the import- 
ant consideration that both the letters 
written by Nilima from Bakal to Sachin- 


dra at Calcutta are contemporaneous or 
near-contemporaneous documents, record- 
ing so many detail soon after Gopal had 
misbehaved himself, and have, therefore, 
a force all their o^vn. More, they are 
ante litem motam, an expression which 
means before the commencement of any 
controversy .arid not merely before the 
commencement of proceedings relating 
to the matter: Phipson on Evidence, 10th 
edition, paragraph 859, page 352. These 
two letters of Nilima, along with the 
letters of Sachindra to which the afore- 
said two letters are the replies, in so far 
as they can be judged from the replies 
themselves, clearly show that no contro- 
versy had arisen then about the adultery, 
as alleged now, on the part of Nilima, 
The only controversy, if that, was about 
Nilima speaking to Gopal, notwithstand- 
ing his entirely one-sided improprietv 
dealt with in paragraph 86. So regarded, 
the value of these two letters appears 
also to be on the high side in countering 
the allegation of adultery with Gopal, in 
July 1941, bolstered up. as it appears 
upon evidence, for this matrimonial 
litigation, and that too when the trial 
begins. 

82. Interrupting, the review of Nilima’s 
pleading, it will be profitable to recalll 
what Lord Atkin said on a point as this 
in Ross V. Ross, 1930 AC 1 at p. 23: 

"That there were opportunities for 
committing adultery is nothing: there 
must be circumstances amounting to 
proof that opportunities could be used.” 

Here, upon the whole of the evidence, 
there is none: neither opportunity in a 
crowded joint-family home nor a single 
circumstance amounting to proof. Even 
Sachindra gives a clearance to Nilima. 

83. To -return to Nilima’s written 
statement, it is averred in paragraph 5 
that she had not come to Calcutta ever 
"for a stay” with Sachindra prior to 1948. 
An averment as this is true to her know- 
ledge, as she says in her verification at 
the foot of the written statement bear- 
ing date, April 25, 1962. If this aver- 
ment stands, the Gopal affair of July 
1941, no ’ matter whether at Calcutta or 
in. a house near Barrackpore, falls all the 
more. But the evidence completely satis- 
fies us that it cannot stand. After hav- 
ing made two contradictory statements: 
(i) that she had never been to Calcutta 
before 1948 and (ii) that she did come 
once to the house of her "Dadu” (at Cal- 
cutta) after her marriage, she breaks 
down and admits: 

"Before 1948 I once came to Calcutta 
at 4D Mohanlal Street as one of the 
legs of Khana got fractured.” 
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Such clear admission apart, the con- 
tents of Nilima’s letters coupled with 
her oral evidence go to show that she 
was in all likelihood in Calcutta, not 
once, but probably more than once, 
before July 1948, as indeed is Sachindra’s 
version; a true version, as it seems to 
be, in our judgment. .See paragraph 7. 
Cross-examined, Nilima speaks of Moti 
Babu, Bankim Babu and Jnan Babu^ as 
co-tenants of "4D” before 1948 along with 
her husband who, however, became the 
sole tenant thereof (the whole "4D’h in 
1948. She does not stop there. She says 
further, she "was acquainted with Jnan 
Babu and his wife at 4D Mohanlal Street." 
It, therefore, looks so probable that she 
was at "4D” before 1948, when Jnan 
Babu was a co-tenant, and thereby got 
to know Jnan Babu and his ■wife. Simi- 
larly, it appears, she came to know 
Bankim Babu and his people. And in her 
letters from Bakal she goes on enquiring 
about them. In that letter reviewed al- 
ready, exhibit 1, she wants to know whe- 
there or not Bankim Babu’s wife has re- 
turned, and, if so, how those people are 
behaving then. More, earlier in the same 
letter, she reminds her husband how a 
letter from home had nettled him when 
she was in Calcutta for the first time. 
Again in another letter, exhibit 1(1'' 
bearing date, Bhadra 17. written bv 
Nilima from Bakal — a letter which 
Nilima admits to be in her handwriting 
— she enquires of "Sundar of my heart” 
how the members of Jnan Babu’s are 
keeping. 

84. The conclusion must, therefore, 
be that Nilima did come to Calcutta 
before 1948, her averment to the con- 
trary in the written statement being not 
correct. This fosters the contention on 
behalf of Sachindra that Nilima took 
refuge under a lie as this only to negate 
the Gopal affair: a true occurrence. With 
respect, ' we cannot agree. We cannot, 
because this is tackling the problem from 
a wrong end. The problem is: 'You have 
raised an action for divorce on the 
ground of adultery, the Gopal affair of 
July 1941 being an instance of such adul- 
tery, as you say, so distinctly in your 
evidence, but pleading in your petition 
indecent behaviour and no more. It is 
for you to prove such case. Have you 
proved so?’ That is the problem. And 
that one of the pleas taken by Nilima — 
a plea of alibi — is found to be false, if 
that, does not answer this problem. Sure 
enough, the falsity of a particular defence 
of hers can never be a substitute for 
proof of the charge of adultery brought 
against her. To the Preston-Jones, 1951 
AC 391 case again. Faced with the stern 
fact of having given birth to a full-time 
baby 360, days after her husband had 
left Iicr and England, having been con- 
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tinuously absent abroad, the wife led eti- 
dence to establish her husband having 
been home on leave some nine months 
before the birth of the child. _Such evi 
dence was disbelieved. Was it, there- 
fore, inconsistent • with her being a res- 
pectable woman wdth an easy conscience? 
No; that would be tackling the problem 
from a wrong end again, as pointed out 
by Lord Normand in his speech, (1951] 
AC 391 at p. 405: 

"In divorce proceedings it is for the 
‘petitioner to prove his case whether the 
action is defended or not, and though 
the putting forward of a false defence 
may destroy the respondent’s credibility 
that in itself does not establish the truth 
of the petitioner’s case. Apart from that 
objection of principle, it would be in the 
circumstances of this case be unjust to 
the respondent to infer or assume that 
the false defence is tantamount to an ad- 
mission of guilt. If it is possible that a 
child may be born 360 days after coitus 
and if that was what had indeed happened, 
the departure from the normal course of 
things is so extraordinary that the 
mother, conscious of innocence but be- 
lieving herself the victim of a sport of 
nature, might, despairing of establish- 
ing , the true defence, allow herself to 
palter with the truth, and might ' induce 
others closely connected with her to lend 
themselves to prevarication or worse.” 

We govern ourselves by the principle 
laid down here: an ancient and well- 
established principle at that, followed in 
all jurisdictions. The falsity of the 
defence does not in itself prove the 
truth of the plaintiff’s case. And the cir- 
cumstances here go in favour of Nilima 
much more. Called upon to answer the 
vaguest of a vague charge as laid in the 
fifth paragraph of Sachindra’s petition of 
January 19, 1962: that in July 1941 the 
behaviour of Nilima and Gopal was not 
such as was consistent’ with’ tbe normal 
notions of decency etc., she had charged 
her memory on or about April 25, 1962, 
(some twenty-one years after such date), 
when she filed her written statement, 
emphatically denied the charge of such 
behaviour, adding that she was not in 
Calcutta ever before 1948. Lapse of 
twenty-one years, and three more child- 
ren of the marriage after 1941, the la-st 
of them having been born in 1950: So. 
her having pleaded so in April 1962,. can- 
not be regarded as anything but venial: 
the more so, when she has the candour 
to admit, on cross-examination, that she 
had been to Calcutta before 1948.' After 
all, everybody is not endowed with 
superabundance of memor.v. A thing 
which you do not remember today doe.s 
come back to your mind later, much later. 
It does happen always. And Nilima is 
Nilima, not Sachindra the learned. It will. 
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therefore, be so unjust to her, that ob- 
jection of principle apart, to infer that 
her inaccurate pleading of not having 
come , to Calcutta before 1948 is tanta- 
mount to admission on her part of the 
Gopal affair, • either as pleaded or as 
testified to in evidence, the difference 
between the two being poles asunder. 
Even if it be assumed, though we are 
loth to do so, upon the whole of the 
evidence, that Nilima did "palter %vith 
the truth” in her pleading, and deli- 
berately too, the proof of the Gopal 
affair in a house near Barrackpore in 
July 1941, spoken to for the first time 
by Sachindra from the witness-box on 
March 24, 1964, some twenty-three years 
after the so-called affair, the parties hav- 
ing co-habited meanwhile and got three 
more' children, remains, as far as ever. 
And the less said -about Sachindra’s 
'liquid’ averment in paragraph 5 of his 
petition, the better. 

f ' 

86. But what did Gopal actually do? 
That he did something improper appears 
to be manifest. On this the direct evi- 
dence must be of Gopal and Nilima, and 
none else. Gopal does not figure as a wit- 
ness. Nilima does. Hers is evidence not 
in one court, not in two, but in three; 
•the court of the committing magistrate, 
the court of session, and the court of the 
judge who has tried this matrimonial 
cause now under appeal. The conjoint 
effect of such evidence, Nilima having 
been confronted at the trial, (a fact which 
has been clumsily recorded by the trial 
judge) with hers in the magistrate’s 
court and the session court, comes to 
this: 

(A) Gopal had once an evil eye on her. 
But he could do little, (B) Gopal once made 
an immoral proposal to her and attempted 
to outrage her modesty. But he failed. 
(C) Gopal had some weakness for her. Ho 
had desire too for an immoral approach. 
But he did not succeed in doing any 
harm to her. So, this is all that Gopal 
had done. For that, Gopal deserves con- 
demnation, not Nilima. From that, no in- 
ference of adultery can follow. 

4:4:^ **-«c 

*** *** 

%%% 

90. No more need be said about the 
Gopal affair of July 1941, which, in view 
of all that goes before, we, going a little 
more than the trial judge who is simply 
"not prepared to accept the uncorrobo- 
rated testimony of the plaintiff on this 
point”, find as a fact to be false. We 
can only deplore that one like Sachindra, 
otherwise so talented, could bring him- 
self to level such a baseless accusation 
against Nilima, none else than his mar- 
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ried wdfe of mature years, who had 
borne him four children one after another 
from' 1938 to 1950. IWrat to say of us, 
even his counsel, Mr. Gouri Mitter, who 
has argued the case vdth great abilitv 
and thoroughness, "gives up”, in the end, 
with his usual fairness, the Gopal affair, 
subject to the reservation that Nilima's 
pleading on having ever come to Calcutta 
before 1948 should be weighed against 
her. To such reservation we have said 
aU we have to, in paragraph 84 et seq- 
ante, to which we have little to add. And 
if we have dealt with the Gopal affair in 
detail, in spite of Mr. Gouri Mitter hav- 
ing been good enough to give it up at 
the end, it is only because we feel that 
Nilima, a married woman for the last 
thirty-one years and a little more, and a 
mother of four children, the last of whom . 
is some nineteen years of age now 
should have from this court, on such a 
charge, a finding on merits. and not 
merely on concession from counsel of her 
adversary. Sachindra’s e'vidence. towards 
the close of his examination in chief, 
about his having condoned Nilima’s adul- 
tery with Gopal, looks amusing in the 
context. No offence of such adulter.y 


being there, no 

question of 

condonation 

can arise. 






♦ ♦♦ 




*** 



[The judgment then deals with, amongst 
other things, the first Umakant affair of 
July 1955 in the light of pleadings and 
evidence, finds it to be a sham, and pro- 
ceeds;] 

107. we have then before us the oath 
against oath of Sachindra and Nilima, 
who directly contradict each other on the 
triple allegation of adultery, exchange of 
glances and kulpi ice-cream candies. Each 
such allegation is one of fact, known, as 
it appears, only to Sachindra and Nilima, 
barring, of course, Umakanta and the 
icecream vendor who do not figure as wit- 
nesses and whom it will not be prudent 
either, to expect as witnesses. Whom are 
we to believe then — Sachindra or 
Nilima? Sachindra we cannot bring our- 
selves to believe. We cannot, because he 
is one who carries his oath very lightly 
by deposing to such material facts for 
the first time from the -witness-box, say- 
ing not a word thereabout in his pleading, 
and offering for such a grave omission an 
explanation which has only to be stated 
in order to be rejected. We cannot, also 
because such evidence appears to be self- 
defeating and otherwise unsatisfactory. 
We have stated why. Nilima we believe. 
And certainly we prefer her testimony 
to that of Sachindra. It ill-behoves a 
judicial personage to be dogmatic about 
matters sexual. Because sex is a mighty 
demon capable of overturning so many. 
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barring, of course, those whose moor- 
ings are strong enough, as also those, so 
few, who have mastered their passions 
instead of being mastered by them. But, 
here, upon the whole of the evidence, we 
are satisfied that Nilima, a married 
woman of 36, having behind her then a 
conjugal life of eighteen years, with the 
rough arid the smooth, and a mother too 
of four children, one of whom was just 
married, did not misbehave with Uma- 
kanta, as alleged, not in Sachindra’s peti- 
tion, but in his evidence, the allegation 
in the petition being beneath notice 
*** 

124. Now, we deal with the period: 
March 1956, when Sachindra left for 
England to qualify himself for D, M. R. T., 
to February 1958, when he returned 
home, with the qualification he had gone 
to England for. Nilima did not go to the 
Dum Dum aerodrome to see her husband 
off. She did not, because Sachindra did 
not allow her to. Even this fosters a sug- 
gestion that her husband did not allow 
her to see him off at the aerodrome, 
because he suspected her character. What 
one has got to do with the other com- 
pletely beats us. Surely, going to the 
aerodrome will not give a characterless 
woman the sort of thing she is after and 
revels in. Nothing of the kind is put to 
Sachindra. Shantipada who' had been to 
the aerodrome to see his father-in-law off 
speaks of his mother-in-law having not 
accompanied them. But he had seen a 
lady there and Sachindra talking to her 
in the lounge. That lady is Asha (as 
Shantipada came to know subsequently) 
— a woman who is put forward by 
Nilima as Sachindra’s mistress with 
whom he openly lived and had even 
sexual intercourse in Nilima’s presence. 
So it is said. If that is the reason why 
Nilima was not allowed by Sachiridra to 
go to the aerodrome, that should have 
been, but has not been, put to him. He 
has, therefore, no opportunity to explain 
all this: why Nilima stays away from, 
and Asha goes to, the aerodrome. So, no 
inference adverse either to Sachindra or 
Nilima can be drawn on such evidence. 
A painful litigation has been rendered 
still more painful by the 'hit . and run’ 
method of conducting it without any 
forethought, the result of, which has 
been the record being full of materials 
not needed and empty of some materials 
badly needed. 

125. Fortunately, with all the imper- 
fections in the conduct of a serious case, 
both on behalf of Sachindra and Nilima, 
tlie correspondence to and fro, during this 
period, appears to be a revelation. And 
this correspondence wo go through, in 
order of date, as far as possible, touching 


at the same time the material oral evi- 
dence on the matters concerned. 

126, 1. A letter bearing date, June 27, 
1956, exhibit A{2). written by Sachindra 
from Manchester to his son-in-law Shanti- 
pada at "4D”. . • ■ 

By this letter of June 27 Sachindra 
answers Shantipada’s of June 24 previous. 
The first paragraph deals with two im- 
portant matters — ^Khana’s success in the 
examination and her first pregnancy. The 
history of Khana’s studies, as elicited from 
her on cross-examination, is that she 
could not appear at the matriculation 
examination from Victoria Institution, a 
well-known school in North Calcutta, on 
account of her illness. She took the exa- 
mination instead from Haranath Girls’ 
School: whether as a private candidate 
or a regular candidate, she does not 
remember. Khana denies that she played 
truant from her classes with a view to 
making herself merry in the company of 
her boy friends. But she admits she was 
absent from her. school for several days 
month in month out. At the same time 
she denies, she was reported against' by 
the headmistress to her fathrir with the 
threat of rustication for bad conduct. 
Indeed, to prove her "gross misconduct’l, 
Ajoy Kumar Shome, assistant librarian 
of Victoria Institution, is examined as 
Sachindra’s ninth witness. He brings the 
only record available: the attendance 
register of class for the year 1954, when 
Khana was a student of that class, , and 
speaks of the removal of her name frofn 
the roll for gross misconduct. But what 
is such rriisconduct ■ about? This witness 
Shome. who started his service in the 
school in 1952, when he was "15 to 20 
years of age”, what a way of an assist- 
ant librarian stating his age — . and whose 
duty is to distribute books to the pupils 
and to take them back, does not know 
anything about that! as indeed he can- 
not. Ali he can say is: the Principal told 
him that Khana’s name was struck off 
the rolls "because of her misconduct”. 
And he did not enquire of the Principal 
about this. ' But the truth of what the 
Principal told Shome is very much in 
issue here. That being so, it is hearsay 
and inadmissible, in absence of the Prin- 
cipal’s evidence. The outlook would 
have been otherwise if the object of such 
evidence was not to establish the truth of 
the Principal’s statement, but only the 
fact that she did make a statement. Cer- 
tainly that is not the outlook here. See 
Subramaniam v. Public Prosecutor. (1956) 

1 WLR 965, a decision of the Judicial 
Committee of the Privy Council, \yhich 
I gox'erned myself by in Kamal Krishna 
Deb V. Birju Kumvakar. (1967) 72 Cal WN 
279, and Sm. Tusharkana Dcbi v. Bho- 
wani Prosad Roy Chowdhury. (1969) 7.’) 
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Gal WN 143, a matrimonial appeal, and 
which I govern myself by here too. So, 
Khana’s misconduct, bolstered up 
obviously with a view to adding strength 
to the story of her elopement, remains 
unproved, nothing to say of the fact that 
misconduct on the part of a school-going 
girl does not necessarily mean sexual mis- 
conduct only. To disobey a teacher, for 
example, is misconduct too. 

' *** 

148. ■ The evidence we have covered so 
far, on the cause of Sachindra's sudden 
frustration, as is evidenced for the first 
time by his letter of February 27, 1957, 
exhibit 3(a), appears to be so poor. It is 
indeed difficult to conceive of poorer 
evidence. And still we shall have to hold, 
as. is said, we should, that this sort of 
frustration, expressed for the first time 
on February 27, 1957, is the natural re- 
action of the first Umakanta affair of 
July 1955, upon which it rests; With res- 
pect, to hold so will be to negate reason, 
no less to invert it. Even Sachindra does 
not say, either in this letter or in his 
substantive evidence, that the feeling of 
misery and frustration he gave vent to 
was the aftermath of the first Umakanta 
affair of July 1955. Then the affair itself is 
conceived ' in falsity for the first time 
Sachindra steps into the \vitness-box. 
The time he does so is March 1964. No 
averment on anything like the racy 
affair, as stated from the witness-box, is 
there in Sachindra’s petition bearing dale 
January 19, 1962. Yet to attempt to turn 
the corner saying: 'no matter I did not 
plead ^ the first Umakanta * affair of July 
1955 in my petition for divorce — and 
that indeed is my weakest point — the 
affair itself is proved by my fulmination 
contained in the letter of February 27, 
1957, exhibit 3(a),’ is really to advance 
an argument of despair. Here it is we 
see not only negation of reason but also 
inversion thereof. First things first. The 
Umakanta affair of July 1955 is the 
first thing. Upon a consideration of all 
relevant evidence, it is found to be false. 
Will this falsehood of July 1955 be con- 
verted into truth only because the author 
of such falsehood writes a letter some 
two years later expressing his frustra- 
tion, the cause of which is capable of 
being stated, but he does not state ever? 
We confess, we cannot subvert common- 
sense and reason that way. To prove 
adultery then becomes the easiest thing 
in a .court of law. No manner of evi- 
dence, direct or circumstantial, on adul- 
tery, Or worse still, as here, there is 
false evidence. It does not matter. All 
you have to do then is to write a letter 
months or years , later bemoaning about 
your wife’s adultery. (Sachindra does not 


do that little even). And adultery-, is 
proved, the complainer corroborating 
himself in this wise. We have no hesita- 
tion in rejecting this contention on be- 
half of Sachindra, the appellant, rested 
on such extravagant consideration. So. 
the cause for Sachindra’s frustration ex- 
pressed in his letter of February 27, 1957, 
exhibit 3(a), must be sought elsewhere.' - 

149. The clue to what is thus sought, 
if not what is sought itself, is probably 
found in the letter we review now; 

IV A letter bearing in ink the date. 
May 13, 1957, exhibit 1(b), and written 
in pencil, on a leaf of a ruled exercise- 
book, by Nilima from here to Sachindra 
in England. 

Nilima opens the letter in the usual 
way in which she addresses Sachindra,' 
that is, as "Sundar” (the beautiful). But 
what she writes in the inside is an:^hing 
but beautiful. Truth to tell,' it is hor- 
rible. So, her addressing Sachindra as 
"Sundar” still looks mechanical, empty 
of that love and warmth such address 
shows in her earlier letters reviewed 
above. Or is it manifestation of deeper 
love still, Nilima running amok by the 
wrong sought to be done to her and 
Khana’s home, as she takes for granted? 
To run on v/ith this letter. The very first 
sentence bears: 

"I have answered all your letters.” , 

Thus, there appears to have been cor- 
respondence to and fro between these 
two unfortunate spouses, one in India 
and another in England, even before this 
letter of May 13, 1957. But we do not 
get any, whether from Sachindra or 
from Nilima. In chief, all Sachindra 
says in this letter is: 

"I received this letter from my wife 
at Calcutta in England, marked Ex. l/B” — 
the mark on the letter itself reading; 
Exbt. Kb). About Nilima ha'^dng answer-; 
ed all the ' letters of Sachindra, what 
these letters are like, where they are. 
why they are not produced, etc., etc. we 
have no evidence. So, all we can find is 
that there were letters of Sachindra to 
Nilima and hers to him earlier than Mav 
13, 1957. But how much earlier? Could 
they be a little earlier than February 27, 
1957 — some seventy-five days ahead of 
May 13, 1957? Yes, they could be. Indeed, 
they were; as early as in January 
1957. More of which hereafter in para- 
graphs 166 and 167. 

150. But let the further- contents of 
the letter Nilima admittedly wrote to 
Sachindra in England, on May 13, 1957. 
exhibit 1(b), be noticed: 

"Here is news for you. The bad women 
you are addicted 'to bring into being 
' that matter over Khana’s going to Agra; 
Those vile women tell Khana’s mothef-in- 
law and (her) grandmother all sorts of 



60 Cal. [Prs. 150-153] Sachindraiiath v. Nilima (B. Mukherji J.) A. I. R. 


things. A passage of arms follows. And in 
the end an occurrence like this takes 
place. How nice indeed! For these wen- 
ches, father and daughter part wth one 
another. And that perhaps fills you -with 
a great joy. Your daughter, however, 
will not forget to venge it. And Shriman 
Shantipada says: 'Should they enter our 
house, in my presence, I shall lambast 
them, breaking their legs.’ KJiana is in 
peace nowadays. What is the sorrow of 
a woman who has such a husband? What 
is her want as well?” 

Then, begins a passage which was not 
read before us in court during the hear- 
ing of the appeal, but which we were, 
invited by counsel for both the spouses 
to read for ourselves. So it was done out 
of regard for public decency. But we fet'l 
that our public duty calls upon us to re- 
produce the whole of it, so that none of the 
parties, and Sachindra in particular, who 
has preserved it with care all these years 
and tendered it as his evidence, treating 
it as his trump-card, may not leave our 
court with the impression that we have 
blinked over it. Such consideration apart, 
when it is our misfortune to adjudicate 
a case of this nature, some of the argu- 
ments in a big way resting on this letter 
itself, to pass an important passage by 
is not to do our duty. More, called upon 
to decide a divorce litigation on the 
ground of naked adultery, it is, in our 
judgment, puerile to be swayed by a 
too-strict morality. Sure enough, the 
theme of this unfortunate litigation' is 
not Sachindra and Nilima saying their 
paternoster. And here is the passage: 

"Do you get letters from these sluts 
regularly? Does the inside of these let- 
ters smell their genital . passage? Lick 
those letters: they smell so. Blinded by 
the infatuation for the moisture of the 
genital passage of these whores, you have 
in a manner given up the modest claim 
to your paternal property. Because of 
such infatuation for those sluts, how 
much deeper will you sink, and how 
much more will you get the minor child- 
ren stranded on the street? Oh those 
women who lament, now that they can- 
not suck you this wav and that way, I 

am in peace.” 

Venom written in vitriol. Yet Nilima con- 
cludes: 

"Accept my obeisance (pranam). .. 

Shantu.” 

That name again by which Sachindra 
used to pet Nilima in the heyday of their 
married life, sounding so cacophonous in 
the context of the letter; obeisance no 
less. Because obeisance connotes rever- 
ence. What goes before shows irrever- 
ence in the extreme. 

151. A despicable lellcr by any stand- 
ard. And wo cannot but too strongly con- 


demn this: that Nilima some thirty-eight 
years of age then, and the mother of four 
children, the oldest of whom (Khana) was 
nineteen, married about two years ago, 
and the youngest of whom was seven 
years of age, at the time, could bring her- 
self to write such filthy letter, no matter 
what the provocation was. But let us 
not run away from the point that awaits 
our decision. And the point that awaits 
our decision is whether or no Nilima did 
commit adultery as alleged. Does this 
nasty letter prove that: adultery as 
Sachindra alleges? That is the question. 
A consummate hypocrite may write the 
nicest letters in the world and yet revel 
in adultery. On the other hand, one, 
frank to a fault, may write the most 
vulgar letter, throwing discretion and 
decency to the winds, and yet keep her 
unsullied. So, to find adultery only on 
the basis of such letter, is, in our judg- 
ment, not the right way to look at the 
matter. Give us some dependable mate- 
rial to sustain the charge of adultery, and 
we can say, to put it very high, that a 
coarse letter as this' lends assurance to 
the charge. But when there is no depend- 
able material (as here), there is neces- 
sarily nothing to be lent assurance to. 
And such coarse letter can hardly do any 
duty except showing the coarseness of the 
writer. To say, therefore, as has indeed 
been said, that the letter shows' Nilima to 
be "a sexual pervert”, haring committed 
adultery with Umakanta in July 1955 
even though what is there in support 
thereof is false evidence, is to sav the 
unsayable. 

152. Then, let a clean look be taken of 
this unclean letter, without being pre- 
judiced by its language, which undoubted- 
ly stinks and tempts one to be prejudiced. 
It consists ■ of two parts. The first part 
deals with all that falsehood and malice 
could invent, over the going of Khana 
to Agra, dinned into the ears of Khana’s 
mother-in-law and her grandmother, by 
those women, referred to in the original 
letter as "magira”, to whom Sachindr.a 
was addicted, and the failure of such at- 
tempt to do harm to Khana in her matri- 
monial home, thanks to Shantipada. to 
have a husband like whom is to be free 
from sorrow and want. The second part 
deals with the reaction in the writer’s 
mind of such nefarious game played bv 
those women to wreck her own and her 
beloved daughter’s home — women who, 
the writer takes it for granted, are in 
correspondence with Sachindra, much to 
the satisfaction of iris libido, and who 
miss so much tlieir , Eros in Sachindra so 
far away. 

153. Now who are tliesc women refer- 
red to as "magira” (plural of "magi”) in 
.«o disparaging a manner, apart from the 
fact tlint that expression means prosti- 
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tutes in that part ol undivided Bengal, 
Sachindra and Nilima hail from? Sur- 
prisingly enough, Sachindra says, on . 
cross-examination; 

"I do not know exactly what is meant 
by the word 'magira’ in Ex. l(bl;’’ 

Surprisingly enough, because even if 
he did not know ' then (May 1957) who 
Nilima was referring to by such, word, 
surely, he knew it' very, much in March 
1964 when he was giving evidence. 
Surely, because even in or 'about August 
1957,, Sachindra had written to Nihma 
for the requisite information on the point, 
as is evidenced by Nilima’s letter written 
after' Shantipada’s, bearing date August 
13, 1957, exhibit A(l), gone into, evidence, 
on admission by Sachindra: .iust what 
the endorsement over the signature of 
the trial judge is, in the list of documents 
admitted in evidence, in High Court 
form no. (J)23. And Nilima told Sachin- 
dra what he had wanted to know, Nilima’s 
letter, part of exhibit A(l), an admitted 
document, reading: 

"Om; ■ 

Sundar, 

The letter of yours I have received in 
due time. In reply I inform you what 
you want to know. 

(1) After Khana’s marriage, your 'Mej- 
da’ (second brother Surendra; in calling 
Surendra 'mej-da’ instead of 'chhor-da”, 
Nilima deviates from the family , norm) 
and "Boudi” (Jibanbala) one day went to 
'Kalibarhi’ (the temple of Goddess Kali at 
Kalighat where Khana’s matrimonial 
home is) and brought, through one of the 
locality, Khana’s mother-in-law to them. 
Both — husband and wife — told her all 
sorts of nasty things, attacking our char- 
acter. More, they said too: 'Khana and I 
are unchaste, and for that and that only 
you oppress us and do not get peace of 
mind.’. 

(2) Kamala, Gita, (two daughters of 
Surendra and Jibanbala), Bhawani, Gour 
and others even go to the residence (of 
Khana’s father-in-law), and also to 'Cene- 
mahalla’ and 'Kalibarhi’ by a secret ap- 
pointment, only to whisper into the ears 
of Khana’s mother-in-law all sorts of 
nasty things. 

1 have heard such thing happening, 
from Shantipada’s sister Gouri. Also, only 
a few days ago, she casually dropped in 
at our place. 1 have then managed to get 
it all the better. And Gouri could get 
to know all this, because she would lie 
by her father and mother at night and 
hear the discussions between them day 
after day. 

Even to Pagla Banerjee of our country 
home, they have said all sorts of nasty 
things concerning my character. 

You will have to cut off connexion .-*■ 
this is a 'must’ for you — with those ro- 
gues and .dirty fellows, for whom the 


sweet relationship between husband and 
wife is torn asunder, for whom father 
and daughter are separated, for whom a 
home is broken. ' ' 

We are all well here. . Khana is not 
keeping good. health at all. How are you? 
Inform ine how to keep on the social for- 
mality ' concerning our, daughter (at her 
father-in-law’s place) fo.r the (coming) 
Pujah season. 

Accept my 'pranam’. 

' , ‘ ■' ’Shantu’.” 

154. Such is , the illuminating letter 
Sachindra received in August 1957 at 8, 
Elms ' Road. Stonegate, . Leicester, U. K., 
just the address it bears, telling him all 
he had wanted to know about the, cam- 
paign of calumny waged against Nilima 
and Khana by Jibanbala, Kamala . and 
Gita, amongst others. Yet Sachindra’s 
e-vidence in March 1964 is that he does 
not know exactly what is meant by the 
word 'Imagira” in Nilima’s indecorous 
letter of May 13, 1957. Lapse of memory 
on the part of Sachindra, the nimble- 
witted? He does not say so. He says in- 
stead, he does not know. And these are 
things which a husband and a father can- 
not forget; and certainly not a gifted one 
like Sachindra. with mind' alert and acute, 
so unlike Nilima, an ordinary matriculate, 
who first says, on cross-examination, that 
she does not know Pagla Banerjee, only 
to admit later that she did refer to Pagla 
Banerjee in her letter of August' 13, 1957., 
exhibit - All), just reviewed. Even if it 
be regarded as fencing, which it is not — 
it looks like a venial slip, when one like 
her is speaking of a seven-year-old event 
— , falsity of her evidence does not prove! 
the truth of her husband’s case, to prove 
which the onus is upon him and him 
alone: the same principle we have gov- 
erned ourselves b.y. 

*** *** 

*** »»» 

156. It is time to make it clear that 
we do not use these letters of Nilima, 
one of May 13, 1957, exhibit 1(b), and an- 
other of August 13, 1957, exhibit A(l), 
in assertion of the truth of various state- 
ments attributed to Gouri, Jibanbala, 
Kamala, Gita and others. To do so wiU 
be to infract the rule of hearsay pointed 
out in paragraph 126 on the authority of 
a decision of the Judicial Committee of 
the Privy Council. We use these letters 
instead to probe into the mind of Nilima 
prevailing then. Her' mind — the mind of 
the mother of a married daughter and 
the mind of a wife too — was greatly 
exercised over the wrong (as was her 
belief) attempted to be done to her and 
Khana in so mean and cruel a manner by 
Jibanbala, Kamala and Gita — women who, 
she considered, were in liaison and cor- 
respondence vdth her husband. Ha-vdng 
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been exercised so, she became a picture 
of imbalance, so far as her husband was 
concerned, and hit him so hard, obli\dous 
of all sense of decorum and decency, but 
not without expressing gratification, so 
far her daughter Khana was concerned, 
at the ' failure of such base attempt, be- 
cause of Shantipada the good, who had 
seen through the dirty game, and in 
whose care Elhana was safe. This is how 
we read and treat the letters. And that 
cannot offend against the rule of hear- 
say. Because, the letters are very much 
there as primary evidence, mirroring so 
faithfully the mind of Nilima then; a 
matter of the utmost relevance in judging 
her at the time. It will be noticed that 
the letter of August 13, 1957 exhibit A(lh 
is so matter-of-fact, placing the data she 
has come by, even enquiring of her hus- 
band’s health, as also of the Pujah pre- 
sent for Khana and her husband, and 
certainly devoid of that obscene outburst 
which marks and mars her letter of May 
13, 1957, exhibit 1 (b). It looks, on having 
come, to know of the campaign of vilifica- 
tion against her and Khana, she complete- 
ly lost her head, which only could 
have led her to write the shameful and 
shameless letter she did on May 13, 1957, 
attacking her husband in that vile way. 
But by August 13, 1957, when she wrote 
the other letter, exhibit (A)l, she had 
calmed down a lot in three months’ time 
and, therefore, became so matter-of-fact, 
posting her husband with the detail and 
demanding of him to severe all connexion 
with those "pisachas” (literally demons) 
and "Shaitans” (satans), — words we 
have translated, going by the sense and 
context, as rogues and dirty fellows — 
for their attempted villainy in wrecking 
her and Khana’s home. Once the obscene 
letter of May 13, 1957, is looked at so. — 
and this, in our judgment, is the only 
way to look at it, upon the whole of the 
evidence — , the capital Sachindra seeks 
to make out of it, a precious document 
preserved with care all these years, 
though any other decent husband would 
have thrown such impromptu handiwork 
of a semi-literate and imbalanced woman, 
none else than his wife for the last 
twenty years, to the flames, no sooner 
was it received and read, really degene- 
rates into fus and fume, with a view to 
prejudicing the mind of a judge, who is 
a "human” too in spite of being a judge. 
We condemn the vulgarity Nilima evinces 
by. her letter of May 13, 1957, but infer 
no bestiality on her part, itching for, and 
hawng in fact, sexual intercourse wth a 
servant , Umakanta in July 1955, because 
of such a letter some two years later. And 
this is what we have been asked to infer. 

io7. If we condemn Sachindra for seek- 
ing to make a perverted use of a perverse 
letter written by his wife in a fit of high 


temper, we condemn Nilima no less, not 
only for the obscenity such letter stiows, 
but also for a diatribe launched upon by' 
her, against her life’s partner ever since 
1937, as if he was an acrobat, without a 
rival and beyond compare, in the realm 
of sex, performing the sexual act with 
her and also with every woman he came 
across, irrespective of age and relation- 
ship, such as (i) his second brother Suren- 
dra’s wife Jibanbala, sixty-eight years in 
March 1964, according to Sachindra; and 
fifty-eight years of age, according to 
Nilima, one who as the mother of eleven 
children, nine living and two dead and 
the grandmother too of - her children’s 
children, (ii) Kamala, (iii) Gita, daughters 
both of jibanbala, (iv) Ramgopal’s mother, 
(said to be sixty-five years of age in 
1959), the wife of Nilima’s cousin, a 
mother too of four children, two of whom 
are married, and a grandmother again of 
her children’s children numbering four or 
five, according to Nilima, and a dozen, 
according to Sachindra, (v) Keso’s 
mother, a cook, whose husband was an 
A. S. I. (Assistant Sub-Inspector?) and a 
next-door neighbour of the Chatterjees 
at Bakal, (vi) Nurse Asha, (vi) Monorama 
(viii) Putul, (ix) some other vilage girls 
and (x) maid-servants too. The learned 
trial Judge rejects such a wild charge 
upon the whole of the evidence, confin- 
ing himself to the first six of the women 
listed just now. So do we. What to speak 
of us, the judges, even Nilima’s advocate 
concedes before the trial judge absence 
of evidence to prove that Sachindra "is 
guilty of any illicit intercourse or any 
other matrimonial offence with any 
woman”, to quote the • very words in 
which the judge records, in his judgment, 
the concession so made. Mr. Amarendra 
Mitra sees in such concession a concession 
on a mixed question of fact and law. so . 
that it may not be binding on his client. 
With respect, we do not. What we see in , 
such concession is a concession on fact, 
fact and fact. No question of legal cruel- 
ty is involved here. So, .what does or does 
not constitute cruelty may well be a 
mixed question of fact and law. IVhat is 
involved here is illicit intercourse with 
named women: 100% a question of fact. 

»*» tt* *1.* 

*** * 1 ;* ' 

*** 

16G. The big matter is; what is the 
reason of Sachindra having ceased writ- 
ing to his wife? The reason is, as he 
\vrites in this letter to "Chhor-da”: 

"The reply I get is so unchdl. Her 
condition looks like that of one avho all 
on a sudden looks down upon the world 
as a trifle. Far from replying to such 
letter, I hate even to read the whole of 
it. No matter I do not write back, she 
goes on pouring venom at an interval of 
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one month or one ■ month and a half. 
What is the end of all this? Where will 
it end? And how far will it go? As I 
brood over this, I get frightened from 
time ,to time. - She was seized with a 
passion to live all to herself. For my 
part I am ' also Graying to God that she 
may live alone.” . . > . > 

Blit it is really a curse in the garb 
of - a prayer, because' in the very next 
sentence, he adds; ’ 

"■'There . may not be any one by her to 
give her even a glass of water.” 

■ So, he wants Nilima to die of thirst. 

167. Here then is the cause of Sachin- 
dra’s frustration, passionately given vent • 
to,; m ,his letter of ■ February 27, 1957, 
exhibit 3(a) — a cause, we have .been ' 
searching ; ; for so long. From early in 
January 1957. Nilima has been torturing 
Sachindra, as he himself writes, by inflict- 
ing upon him one uncivil letter after an- 
other, a grand specimen of which is that 
preposterous one of May 13, 1957, exhibit 
1(b). The cause is. not the first Umakanta 
affair of -July 1955, as we are asked to 
hold, on behalf of Sachindra. The cause 
cannot be that, invented for the first time 
from, the witness-box for the purnose of 

this painful litigation. 

♦** ' *** ' 

*** , 

^ *** 

211. Such being our conclusion, (on 
Jadav’s letter), rested on the wealth of 
material that goes before, it is hardly 
necessary to notice in detail some other 
points .referred to on behalf of the res- 
pondent Nilima. They may, however, .iust 

be touched. Here are they: 

»** *«.* 

- (ii) In the concluding portion of the 
penultimate paragraph on the third page 
of the letter, exhibit 2, the writing; 

In particular, it is Kashinath Dey 
who Khana is terribly afraid- of.” 
appears to be in different ink and is, 
therefore, an interpolation. So is said 
to be another portion in the third para- 
graph of the second page, beginning with 
"Basar Khabar”; • the news of the resi- 
dence (at ''4D”). Indeed, the manner in 
which these two words have been written 
goes ill -with the paragraph-wise arrange- 
ment of the letter. But nothing like this 
was put to Jadav who has, therefore, no 
opportunity to explain these features now 
complained of. In absence of such oppor- 
tunity and explanation, it will be so un- 
fair to Jaday to draw .any inference ad- 
verse to hirh; just the principle we have 
gone by on cognate matters, a principle 
for which the leading authority is Bro-wne 

V. Dunn, (1893v 6 R 67. 

*** *»* ' 

215. It must, therefore, be -held, ac- 
cepting Nilima’s evidence and rejecting 


Sachindra’s, that, on return from England 
in February 1958, Sachindra and Nilima 
resumed normal marital life at ''4p’’, not- 
withstanding the letter in so bad taste 
of Nilima on May 13, 1957, exhibit 1(b); 
paragraph 149: which, we can well rea- 
lize, had' tormented Sachindra a lot in 
England, of which ' however Sachindra 
does not say;' 'Because of this dirty letter, 
on my return from England, I stopped co- 
habiting with Nilima and taking ffood 
cooked or even touched by her’, but of 
■which Nilima makes the following signi- 
ficant statement in chief: 

"When my husband was in England, I 
wrote him a letter accusing him of' bad 
character. My husband never protested 
by any letter that he is innocent.” ■ ■ 

For all we see, there is no cross-exa- 
mination on this point. The suggestion, on 
the contrary, is that Sachindra '-had 
written several letters” to Nilima with a 
view to correcting her. Sure enough, that 
is not suggesting: "Why do you refer to 
my association with those whom you call 
sluts C'magis”)? They are not sluts and I 
do not associate with them either, in the 
manner you say.’ Towards the close of 
'Nilima’s cross-examination, she answers; 

"It is not a fact that I have made false 
imputation against the character of my 
husband to save myself.” 

But obviously this relates to Nilima’s 
charge at the trial of Sachindra ha-vdng 
carnal connexion with so many women 
she names, including, of course, Jibanbala 
and her two daughters, Kamala and Gouri, 
the "magira” (sluts) of Nilima’s vulgar 
letter of May 13, 1957, exhibit 1(b). But 
to suggest so is not to suggest that Sachin- 
dra did write to Nilima in answer to her 
abominable letter of May 13, 1957, exhi- 
bit 1(b), protesting against the charge 
brough-t against him therein and pro- 
claiming his innocence. In sum, there is 
no_ cross-examination on the point; the 
point of Nilima’s evidence that Sachindra 
never protested against her charge of his 
having been in liaison with the "magis” 
that is, Jibanbala and her two daughters, 
Kamala and Gouri, or that he never as- 
serted his innocence. Yet such failure 
to cross-examine will not amount to ac- 
ceptance of NiUmas’ testimony here, it 
will .not, because such testimony about 
Sachindra’s bad character is inherently 
incredible, as has indeed been conceded 
even by Nilima’s advocate at the trial, 
paragraph 157. See Phipson on Evidence, 
10th edition, paragraph 1542, at page 595 
relying on (1893) 6 R 67. 

[The judgment then notices common 
aerogrammes written by Sachindra and 
Nilima to their son-in -law in England, 
and proceeds:] 

227. Now, what does such sharing, in 
March 1959, of a common aerogramme by 
Sachindra and Nilima. who share too the 
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sentiments expressed for Khana, Shanti- 
pada, "Dadubhai” and all, go to show? 
A glum Sachindra, living at arm’s length 
from his wife Nilima "in a separate room 
altogether” and not partaking of food 
cooked or even touched by her, ever since 
his return home in February 1958 and 
right up to March 1959, or a contented 
Sachindra, living his normal marital life 
over again, after his return from England, 
filled with the joy of sending his son-in- 
law to England with high expenses and 
higher hopes, feeling gratified along with 
his v;ife at such a one’s success, and- 
sharing with her not only the same aero- 
gramme but also other sentiments just 
noticed? To a prudent man, the second 
alternative is the very probable answer: 
a contented Sachindra, living his normal 
marital life over again, on his return from 
England, is the very probable answer. To 
hold otherwise is to assume so many ex- 
travagant steps, one after another; 

One, Sachindra finishes writing his 
portion of the letter dated March 3, 1959: 

Two, somehow he nasses it on 1o 
Nilima. 

Three, Nilima finishes writing her por- 
tion of the letter. 

Four, somehow she passes it on back 
to Sachindra. 

Five, Sachindra then gets it put into 
post. 

Nothing is impossible in this world. So, 
the aerogramme moving about, as if in 
a game of battledore and shuttlecock, is 
possible, but not in the least probable, in 
the context of the two writers; husband 
and wife: living at arm’s length from one 
another, in separate rooms "altogether”, 
animated too by the worst of hostility, 
for which the husband does not partake 
of food cooked or even touched by the 
wife. Upon the whole, therefore, accord 
and amity look far more probable than 
discord and hostility. In having proceed- 
ed so, we have done no more than gov- 
erned ourselves, as indeed is obvious, by 
both the standards of proof, — , ’civil’ 
and ’criminal’ — , the degree of difference 
between the two having been made crys- 
tal clear, if we may say so -with utmost 
respect, by Lord Denning in (1947) 63 
TLR 474. By whichever standard we go, 
the conclusion reached is the same; 
Sachindra’s version of living in complete 
isolation from Nilima, on his return from 
England, appears to be improbable to a 
degree and cannot, therefore, be accepted 

»»» *** *** 

234. Acknowledging all letters written 
by Shantipada, in the first part, Nilim.a 
writes; 

"Do your studies in sound mind. 
Whatever money you need your father-in- 
law will give. Do return so soon as you 


qualify yourself as D.M.R.D. Then and 
then only peace and welfare will prevail 
all in all.” 

Consider this along with what Sachin- 
dra writes in the same aerogramme (of 
May 26, 1959): 'No job over, there? Let 
that not disturb you and your studies, I 
shall stand your expenses until your next 
examination in October’., Do we not see 
the heart of Sachindra and Nilima beat- 
ing in unison? Does such unison exist 
only in letters written in one and the 
same aerogramme? Possible, but not in 
the least probable. Far more probable — 
a very great probability indeed — is that 
Sachindra and Nilima both, living -quite 
a normal marital life, talk things over, 
work as a team and cheer up their son-in- 
law in a distant land in that way. Just 
think of the reverse, as Sachindra wants 
us to do. Sachindra lives "in a separate 
room altogether” and takes no food cooked 
by Nilima or even touched by her, ever 
since February 1958, the time he return- 
ed home after an absence of some two 
years in England, and right up to May 26. 
1959, the date this conjoint letter bears. 
To think so is to be . convinced that they 
are at daggers drawn, all , these fifteen 
months or thereabouts. And still such a 
conjoint letter in identity of pitch? And 
Nilima has not a single paisa of her own. 
She has then no authority either, of her 
husband to write what she does about 
his standing for all expenses. So, the 
opposite of what we think and hold looks 

very, very improbable, almost impossible. 
*»» »** 

»»« *«* <•»» 

*»» *»* **• 

236. The third part of her letter has as 
its bui-den "Dadubhai” referred to by 
Sachindra as well in his. Nilima, because 
she is Nilima, the grandmother, cannot 
help writing: 

’Dadubhai’ has learnt to speak a lot. 
There is not a word he cannot utter. His 
tongue goes nineteen to the dozen. He 
speaks of you much and always.” 

Niliiria then concludes; 

"Here go for you my blessings, full 
of heart. ’Ma’.” 

Regular and frequent correspondence 
between Sachindra and Nilima. on 
one hand, and Shantipada, on the 
ether. And the same approach again. 
What is seen in the sharing, by 
Sachindra and Nilima, of a common 
aerogramme as this is the sharing of the 
common problem over their son-in-law 
Shantipada’s studies in England, no less 
of the common joy over their grandchild 
"Dadubhai’s” stay with them, the grand- 
mother very naturally speaking more 
than the grand-father, though not nineteen 
to the dozen, as "Dadubhai” does. Neces- 
sarily. what is seen is a normal marital 
relationship between the two. with all 
it means, right up to May 26, 1959, 
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and not that sort of life Sachindra sneaks 
of in his e\ddence, making a pariah of 
his wife, though living in the same house, 
all these fifteen months or so, from_ Feb- 
ruary 1958, because of her unchastity — 
a reason which appears to be doubly 
false. First: the first Umakanta affair of 
July 1955, upon which such charge oi 
unchastity rests, is itself false. Second; 
after the so-called first Umakanta affair 
of July 1955; Sachindra had had sexual 
intercourse with Nilima up to March 1956 
when he left for England, as we have 
found. So, there was no earthly reason for 
Sachindra to withdraw himself complete- 
ly from the matrimonial consortium from 
March 1958, on his return home and to 
his family, after an absence of nearly two 
years, as he says he did, on the ground 
of Nilima’s unchastity; but unchastity 
there is not, and there cannot be. either 
on account of the first Umakanta affair 
of July 1955 (which is a sham) or on 
account of any fresh unchastity, of which 
there is not even a soupcon of evidence. 
So, the fact that the charge of unchastity 
is doubly false becomes patent. 

[The judgment then proceeds to deal 
with, amongst other things, the second 
Umakanta affair, in the light of pleadings 
and evidence, and proceeds:] 

250. Thus, even on the basis of 
Sachindra’s evidence, we find it impos- 
sible to say that the second Umakanta 
affair of July 1959, as he alleges, is true. 
If to this be added Nilima’s denial on 
oath, which we regard as true, upon the 
whole of the evidence, it does lend as- 
surance all the more to the conclusion we 
have come to. In sum, the ground we 
have covered so far, completely satisfies 
us, unless there is anything to the con 
trary, that ' the second Umakanta affair 
of July 1959 clearly appears to be a sham 
just like the first one of 1955. 

251, It is however, said, and very 
strenuously too, that there is a great thing 
to the contrary. If- there is, we shall be 
in duty bound to discharge the conclusion 
we have just come to, on the second 
Umakanta affair of July 1959. This brings 
us to the third part of Sachindra’s aver- 
ment in paragraph 7 of his pleading; 

"Your petitioner being adamant (in not 
forgiving Nilima who prayed for his for- 
^veness and promised to be faithful), she 
mft the house and ultimately went to 
Benaras (Varanasi) and stayed there for 
about three months.” 

, Sachindra supplements this by his oral 
evidence, — as indeed he is entitled to 
do. for evidence has not to be pleaded — , 
in the manner following; 

"My wife also left after assault to the 
house of her maternal grandfather, Sashi 
Kanta Chakrabarti, at Entally. From the 
house of Shashi, my wife went to Benaras, 
m the house of my brother Jitendra.” 
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The recoi'ding is inaccurate, ' in that 
Sashi Kanta Chakrabarti (S. K. Chakra- 
bartii is the brother of Nilima’s maternal 
grandfather Chandra Kanta Chakrabarti. 
Sashi Kanta is, therefore, her grand-uncle 
(not grandfather) on the mother’s side. 
Be that as it may, this is what Sachindra 
says in chief: Second Umakanta affair of 
July 1959; Nilima’s flight thereafter to 
Varanasi in the house of Sachindra’s 
brother Jitendra via the residence of her 
grand-uncle S. K. Chakrabarti at Entally 
in Calcutta. 

252. What did Sachindra do then? For 
his part, he decided, after the second 
Umakanta affair of July 1959, "to start 
a divorce case” against Nilima. More, he 
posted his brothers with this sort of mis- 
fortune, as also with his decision to go 
to law for divorce. So he did, not in 
writing, but orally; because all his 
brotliers "were present at Calcutta at 
that time.” Such is Sachindra’s evidence 
on cross-examination, and admissible evi- 
dence at that. But when he says further, 
on cross-examination; 

"My elder brother protested against 
my action (proposed action?) through my 
nephew Ramesh Chatter jee and other 
brothers. They told me not to take any 
action till my daughter was married.” 

He oversteps the limit of admissibility. 
None of his brothers he examines; not 
even his nephew Ramesh Chatterjee. The 
truth of what they say is very much at 
issue here; not merely the factum of 
statements they make to him. Clearly, 
therefore, this part of Sachindra’s evi- 
dence degenerates into hearsay: para- 
graph 126. Leave it alone. Still what re- 
mains as evidence within bounds is that 
Sachindra did tell ail his brothers, includ- 
ing Jitendra, at Calcutta then, all about 
the second Umakanta affair or "the July 
1959 incident”, as he puts it, and also 
about his decision "to start a divorce 
case against his wife.” 

253. This is then the stance taken by 

Sachindra — second Umakanta affair of 
July 1959 at "40”: Sachindra’s assault on 
Nilima: Nilima’s flight therefrom to 

Varanasi vda Entally (in Calcutta): 
Sachindra’s determination to start divorce 
proceedings; his brothers (including 
Jitendra), told so and the reason thereof, 
'vetoing’ it. 

254. The stance taken by Nilima is 
— No second Umakanta affair of July 
1959: But Sachindra’s misbehaviour with 
Ramgopal’s mother at "4D”; Protest by 
her against such misbehaviour: Assault 
by Sachindra: Report by her to Grand- 
imcle S. K. Chakrabarti at Entally: Then, 
on to Varanasi and putting up with her 
"Bhasur” Jitendra for sometime; Back to 
"4D” on S. . K. Chakrabarti having driven 
away Ramgopal’s mother from "4D”. 
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255. In two such conflicting versions, 
two common factors, agreed to by the 
two spouses, are plain to be seen. One, 
Sachindra’s assault upon Nilima. two, 
Nilima’s absence from "4D” and stay 
at Varanasi. Sachindra's version be call- 
ed S. Nilima’s version be called N. Now, 
the great thing contrary to the conclu- 
sion of there having been no second Uma- 
kanta affair of July 1959 (paragraph 251) 
is put in the manner following: 

Two causes, one being the alternative 
of the other, are there for Nilima’s leav- 
ing "4D” for Varanasi in July 1959. One 
cause is the cause set out in S: the 
second Umakatna . affair of July 1959 
followed by assault upon Nilima by 
Sachindra. Another cause is the cause set 
out in N: Nilima’s . protest against 
Sachindra’s misbehaviour with Rani- 
gopal’s mother followed by assault upon 
her by Sachindra. There is no scope for 
a third cause, . far less for a conjecture. 
So if the cause in ,N be rejected and it de- 
serves' to be rejected for various infirmi- 
ties the cause in S must be accepted. 

256. Such is said to be the great thing, 
contrary to the conclusion of the second 
Umakanta affair being a sham. And it is 
put in so attractive a forrri.' Broadly, 
speaking, it comes to saying: 

I. Truth is S or N. 

II. Trut’n is not N. 

III. Ergo, truth is S. 

The attractiveness of such a great 
thing, however, cannot hide its two 
great fallacies. One, the very first pre- 
mise may break down on its own falsity, 
(as indeed it does), if the materials, we 
have had put before us by the whole of 
evidence lead to the conclusion , (as indeed 
they do) that truth is neither S nor N. 
And that will be enough for the failure 
of Sachindra whose case it is and who is 
to prove his case, irrespective of failure 
on the part of Nilima to establish N. Two, 
— it is a corollary to what just goes 
before — , the falsity of N in itself does 
not prove the truth of S. which it is for 
Sachindra to prove by evidence worthy 
of being accepted. See the extract from 
the speech of Lord Normand in the Pres- 
ton- Jones case, 1951 AC 391 paragranh 
84. 

257. The question therefore is that; 
Has Sachindra, whose case it is, been 
able to prove by evidence that the cause 
of Nihma going away to Varanasi is the 
second Umakanta affair of July 1959 fol- 
lowed by thrashing at the hand of her 
husband? The evidence, on the foot of 
which we have held the second Umakanta 
affair to be a sham, we put out of our 
mind for the time being. We now coniine 
ourselves cnly to the question just posed; 
is the cause of Nilima’s flight to Varanasi 
the second Umakanta affair followed by 
the beating given her by Sachindra? 
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269. Thus, the more we probe into th“ 

second Umakanta affair, the more it goes 
down and down into the bottom of a 
bottomless pit, not seen nor capable of 
being seen by anybody except Sachindra, 
whom we regard, much to our regret, as 
a witness of untruth and disbelief. There 
is yet another matter which, it is con- 
tended, on one hand, lends assurance to 
the falsity of the second Umakanta affair, 
and which, it is . contended, on the other, 
is not deserving of serious consideration. 
That matter is Sachindra’s averment in 
paragraph 4 of his petition, supported 
by ' his affidavit dated May 18, 1962, in 
answer to Nilima’s verified petition dated 
April 25, 1962, in the court below, for 
maintenance pendente ' lite and expenses 
of the proceedings, - under Section 24 of 
the Hindu Marriage Act 25 of 1955. Such 
averment reads: ■ 

"That the Respondent ■ committed adul- 
tery with Umakanta in Calcutta 'and was 
discovered in (the) ' first week ' of July 
1959 in a compromising position in the 
same bed with him.”' - '■ i 

The' affidavit ' by ; Sachindra in support of 
this averment 'bears: , ‘ ' 

"That the statements made inj paras (a 
vile abbreviation for paragraphs) :T to 5 
of the. above petition marked with the 
letter 'A’ are true, to my information and 
the rest are, true to my knowledge.” 

We have looked into the ori^mal peti- 
tion. It is marked "A” almost at the top 
on the -left-hand side. " The paper-book 
(page 26, part I) does not bring that out 
So, here is Sachindra solemnly affirming 
by an affidavit that the second Umakanta 
affair in the first week of July 1959 is 
true to his information only. 

270. He is. So what? In his pleading, 

paragraph 7, he is definite that . the' 
second Umakanta affair is true to his 
knowledge. And his pleading is dated 
January 19, 1962. What happened in the 
course of four months from January 19. 
1962, to May 18, 1962, the date of his 

petition, opposing Nilima’s, for relief 
under Section 24 of the Hindu Marriage 
Act 25 of 1955, by which his 'knowledge' 
was converted into 'information’, save of 
course, gross negligence on the part of 
his lawyer who drew up the affidavit on 
May 18, 1962, fed by his own negligence 
in having subscribed to such an affidavit? 
Nothing or little. That apart, Sachindra’s 
petition of May 18, 1962, must be read 
as a whole. Once that is done, "repeated 
acts of adultei'y of the respondent’ 
(Nilima). as stated in paragraph 7. "as 
a result of adulteries”, as .stated in para- 
graph 9, "adultery of the respondent”, as 
pleaded in paragraph 10, "as a result of 
repeated adulteries of the respondent,” as 
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.pleaded in paragraph 11, '%he (Nilima) 
persisted in living a life of adultery”, 
as pleaded in paragraph 12, etc., etc., are 
all true to his knowledge, as he’ afhrms 
in the same affidavit. Now, the second 
Umakanta affair is one of the "repeated 
acts of adultery.” So, it is true to his 
knowledge. How can it be then true to 
his information again? Palpably a mis- 
take: palpably a case of negligence, first 
on the part of the drafter and then on 
the part of the deponent. We do not, 
therefore, allow a capital to be made of 
such infirmity. That apart, the .utter 
falsity of the • second Umakanta affair is 
proved, -to ‘pur complete satisfaction, 'by 
so many fficts: and- -circumstances- review- 
ed. We are,' ‘therefore,- in no need of any 
other matter, nothing to- say of a- poor 
one like this, to lend assurance to the 
falsit.y of the ..second- Umakanta affair — 
falsity which' -is’-’-so ' satisfactorily : proved, 
infirmity of ' no, infirmity of this type in 
ah iriterlocutofy petition. In the view we 
, take ' of .'such infifnuty.- it' is not neces- 
sary,' for .lis to deal, vd-th the further .con- 
tefi-tion'dri behalf, bf '.Sachindra. .that , the 
stat'erh'erits in his interlocutory petition of 
May 18, ,1962, . may not.be,, and, at. any 
rate,, should' not, be, referred to as .evi- 
dence under the prpidsions of. Section -20. 
sub-section (2) of, the Hindu Marriage > Act 
-25 of.i955.;; , , 
27-1. ,We, revert .to -Jitendra^s letter of 
July 28,'. '1959, exhibit A, which,. we have 
found, militates- against 'the second Uma- 
kanta affair. In other words, .the cause of 
Nilima having fled "4D”an July 1959 for 
Afaranasi via, -Entally is not the second 
Hmakanta affair coupling with- assaults-' 
upon her by Sachindra for that. Sachin- 
dra’s version, which we have called, S,r‘ 
therefore, fails.- Thus,- in the first proposi- 
tion: Truth is S or N; (N being the sym-' 
hoi _we have resorted to for Nilima’s 
version of her going to Varanasi), S fails.' 
Truth is not S. [See paragraphs 255 and 
256]. 

272, Now, if .truth is not S, which i 
means that the second Umakanta affair is 
■not true, — indeed, it appears to be false' 
— , that is enough for Sachindra’s failure 
on this part of the case, resting on the 
-second Umakanta affair itself. In that 
view, whether truth is N or not may not 
"be gone into even. But when the point 
is there, it is well we deal with it. 

273. And what is the point? The point 
is that Nilima fled "4D” in July 1959 for 
■ Varanasi, because her husband had mis- 
behaved with Rarngopal’s mother — ^which 
she protested against, but only to be as- 
saulted by Sachindra. That led her to go 
to A*aranasi after ha-ving reported the 
matter to her Dadu S. K. Chakrabarti at 
■his Entally residence: paragraph 254. This 
k Nilima’s version • ■we have renresented 
Tay the symbol N: paragraph 255.. . 
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27 4. How does Jitendra’s letter .of 
July 28, 1959, fit this version N? It ap- 
pears to fit well enough. On no other 
hypothesis, can be explained such ex- 
pressions as we find in this letter: 

(i) "This sort of sudden mental lapse 
on the part of Shriman Kanu (Sachin- 
has been taking place only as the result 
of planetary influence.” 

(ii) "But Rahu and Mars . lead . him 

astray from time to time.” , 

(iii) “For mental lapse fostered by the 

planets, if he .indulges -in -incoherent talks 
before people, pray, . treat this as .deli- 
rious outburst of. a patient- and forgive 
him.’’ , . , . ; - ■ 

(iv) ". . . . '.calmly . but slowly he. will 
realise his own wrongs and faults; -he 
■will be- ashatned, and- nothing; but asham- 
ed, of himself; . . . ,17 

(v) ". . . . he very ;-much owes .-himself 
a, duty to remain calm and -• to -■. maintain 
his wife in- honour, 

• 275.-'--'Leave aside the planets, and' their 
influence.' Siich esoteric' Approach 'i^’‘ '•alien 
to a court of' law.' . .But,' "suddeii rhenfal 
lapse, Sachindra going "astray”, realiza- 
tion of- -his wrongs asking him "ashamed 
of hirnself,” o'wing hiihself -'-a duty 'Ho 
rhaintain’ 'his wife in honour’, — . expres- 
sions as 'these -fit so nicely with N. Jiteri- 
'dra’s sorrow- over -his affectionate brother 
Sachindra doing ' ' that ''which ' "even 'the 
-boys do not, ■yn.th -‘all -his learning," ''does 
not go'Hll ■with -N,’' in so far- as its assault 
part is concerned;- It may 'go so "with the 
charge of sexual misbehaviour Nilirifa 'hl- 
.leges. Boys, if they are really boys, do 
.. not generally go as low as that. Biit, read 
',as a whole, such letter does lean' very 
.'much in favour of N.' 

' 276, To say so however is not to say 

that truth is N. It must be borne in 
mind, Nilima at Varanasi has. and Sachin- 
dra in Calcutta has not, the ears of Jiten- 
dra. Likewise, Nilima at Entally, has, 
and Sachindra at "4D” has not, the ears 
of S. K. Chakrabarti. Once that is borne 
in mind, it is plain to be seen that the 
source of what Jitendra, a gentleman of 
undisputed and indisputable integrity, 
writes in this letter is twofold — (i) 
Nilima’s report and (ii) S. K. Chakra- 
barti’s letter based on .fust that; Nilima’s 
report. Nothing that we see upon evi- 
dence enables us to find that Sachindra 
did anything to disabuse Jitendra’s mind 
of the impression created by the ex parte 
report of Nilima. - i 

[The .iudgment enters into e-vidence and 
con'tinues]: 

282. All this has produced disbelief in 
.our mind .about Sachindra’s affair .-with 
RamgopaTs mother, as Nilima alleges and 
reports first: to Dadu S. K. Chakrabarti- at 
Entally . and thereafter, .’to Jitendra at 
Varanasi, Jitendra’s letter. . of ■ July. ■ 28, 
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1959, exhibit A, having been rested on 
such report. Thus, it is seen that truth is 
'neither S nor N: paragraph 256. There- 
fore, the very premise, upon which we 
are invited to find the cause of Nilima’s 
escape to Varanasi being the second Uma- 
kanta affair and the assault that followed, 
appears to be false. And falsity of this 
premise cannot lead to the inference of 
the second Umakanta affair being true, 
by any conceivable process of reasoning. 
What then, it may be asked, is the reason 
why Nilima fled "4D” for Varanasi in 
July 1959, as indeed she did? We do not 
know, going by evidence, — and we have 
to go by evidence only. Nor need we 
know. All we know, upon evidence again, 
is that neither the second Umakanta affair 
no/ any affair of Sachindra wth Ram- 
gopal’s mother is the cause of her such 
flight. That is enough for us. That is 
enough too to reject, as we do, the second 
Umakanta affair as a sham. As rightly 
contended, there is no scope for a third 
cause, far less for a conjecture: para- 
graph 255. A conclusion as this is neither 
to be regretted nor to be surprised at. 
It is indeed inevitable when one spouse, 
otherwise respectable, educated and high 
in his profession, stoops so low as to 
charge another spouse, a respectable 
married woman of mature years, having 
four children of the marriage and a 
grandchild too. with one false charge of 
adultery after another, so far three in 
number, the other spouse in turn reta- 
liating \vith aU that imagination can ex- 
aggerate or invent. Result; the real truth 
wMch lies at the root of Nilima’s depar- 
ture for Varanasi is made a casualty of. 
In the midst of such falsehood, however, 
the truth that emerges in a negative form 
is that neither the second Umakanta 
affair, an out-and-out false charge, nor 
the affair of Sachindra with Ramgopal’s 
mother, patently exaggerated a lot, and 
- very possibly untrue, is the cause of 
Nilima’s leaving her matrimonial home 
for Varanasi in July 1959. The solitary 
' vulgar letter of Nilima (paragraph • 149) 
written to none less than her husband, 
and meant for his consumption only, — 
not that Nilima was giving vent to such 
vulgarity in a stentorian voice from the 
housetop — and that too when she was 
completely off her head under the appre- 
hension that her home and her beloved 
daughter Khana’s were about to be 

broken by certain evil-minded persons, 
does not show her to be a disrespectable 
married woman. 

283. There remains for consideration 
the Narayan affair — the last act of adul- 
tery Sachindra charges Nilima ^^’ith: 
paragraph 15. The eighth paragraph of 
Sachindra’s pleading dated January' 19, 
1962, contains his case on the topic. It 
opens with the averment: 


"That the respondent could not give up 
her habit of leading a life of shame.’’ 

Such averment Sachindra opens his 
case with does not stand. It does not, 
because the life of shame is rested or. 
the Gopal affair and the two Umakanta 
a ff a ir s, each of which we have found to 
be false. 

*»» 

♦»* 

»** »** 

284. The eighth paragraph of Sachin- 
dra’s pleading continues: 

"She (Nilima) again contracted illicit 
intimacy with one Narain (Narayan) 
Chakrabarti, a refugee night-guard for 
the clinic located on the ground-floor of 
the present house of your petitioner.’’ 
i. e. "4D’’. 

There is not even a soupcon of evi- 
dence in support of any intimacy, in the 
sense of an antecedent conduct, with a 
view to showing, as Lord Buckmaster put 
it in 1930 AC 1, at p. 7, "that the as- 
sociation of the parties (here Nilima and 
Narayan) was so intimate and their 
mutual passion so clear that adultery 
might reasonably be assumed as the 
result of an opportunity for its occur- 
rence.” So, an averment (as here), attri- 
buting to Nilima and Narayan a prior inti- 
macy, looks singularly barren. And in so 
far as it attributes an illicit intimacy be- 
tween the two, it looks still more bar- 
ren. In sum, there is not a shred of evi- 
dence even, to warrant such averment, 
on prior intimacy, licit or illicit, be- 
tween Narayan and Nilima. It is simplv 
a jejune manner of preparing the grouni 
for what follows: 

". . . . in the first week of January 
1961, the owner of the clinic Sri Benoy 
Banerjee discovered both of them, in _a 
room bolted from inside resulting in 
Narain’s (Narayan’s) dismissal forth- 
with.” 

Such discovery of Nilima and Narayan 
"in a room bolted from inside” was made 
by Benoy, not by Sachindra, who dis- 
covered three other affairs found by us to 
be false. Naturally, therefore an aver- 
ment as this is true to Sachindra’s infor- 
mation derived from Benoy, as is his 
verification of the pleading dated January 
19. 1962. 

285. Very rarely are the prurient 
parties surprised in the direct act of, 
adultery. If one has to go by the pleading 
(just reproduced), Benoy does not sur- 
prise them either, in . the direct act of 
adultery. All he discovers is that they 
are ."in a room bolted from outside”. That 
may be enough, if true. Because, fro^ 
such a discovery may well follow the 
fair inference of adultery as a necessaiy 
conclusion, other things being there. 
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288. Such is Benoy’s evidence in chief. 
Leaving aside all other points, we are 

Pleading 

1. Date of the occurrence: the 

Narayan affair first week 

of January 1961. 

2. Discovery of Nilima and 
Narayan in a room bolted from 
inside. 


[Dealing with the variance betweien 
pleading and oral evidence and between 
[oral evidence and oral evidence, the 
[judgment proceeds]; 

295. Realization of this sort of absur- 
dity leads to an embellishment in the 
manner following; 

" "There is a door inside the patients’ 
sitting-room in the clinic. There is a 
door of that room leading to the road. 
It is not possible to bolt the door of the 
room leading to the road from inside the 
room. The door of the patients’ waiting- 
room leading to the verandah can be 
bolted from inside as well as from the 
outside.’’; vide Benoy’s evidence on cross- 
examination. 

If this is true: that the door leading to 
the road cannot be bolted from within 
and has necessarily to be locked from 
outside, facilitating Benoy’s sudden entry 
into the room, by which Nilima and 
Narayan were taken by surprise, and 
that only the inner door can be bolted 
from inside and outside, why such aver- 
ment in the pleading: 

"Benoy Banerjee discovered both of 
them in a room bolted from inside.” 

It is then a room incapable of being 
..bolted from inside, so far as the roadside 
' 'door is concerned. To say that what is 
meant is the bolting from inside the door 
on the verandah-side only is to bring the 
matter to the verge of ridicule and absur- 
<fity. None speaks of a room bolted on one 
side (the inner side) from within and 
locked on another side (the roadside and 
the .outer side at that) from outside as a 
room _ bolted from inside. If what Benoy 
says is true — and he reported all this 
to Sachindra who had personal know- 
ledge too of how the doors were locked 
and opened — the averment would have 
been; 

-•'•j "Benoy Banerjee opened the room’s 
Moor on the roadside, locked from outside, 
and discovered both of them in that 
room.” 

But the averment is not so. It is futile 
to say, as has been said on behalf of 
Sachindra; "Shall I 'cook’ a story like 
tMs -and Taaka Banoy antar fha room 
through a door on the roadside even 


Mukherji J.) [Prs. 288-295] Cal. 6S 

now concentrating on one and only one: 
the enormous' disparity between pleading 
and evidence just paraphrased, on. the 
affair proper: 

Benoy’s evidence in chief. 

1.- Date of the occurrence; the 
Narayan affair . . . .January 1, 

1961, a Sunday. 

' 2. Discovery of NUima and 
Narayan in embrace , with one • 
another (as first stated) and then 
on the same bed completely 
naked committing sexual inter- 
course (as subsequently stated). 

though there is no arrangement for pad- 
locking it from outside?” This is but a 
poor way of running away from the 
pleading where discovery by Benoy of 
Nilima and Narayan ' inside of a room 
bolted from within is categorically stat- 
ed and where such discovery after un- 
locking the door by Bendy is not stated 
at all. The difference between the two 
modes of discovery is very great and 
fundamental. So. in order to make it 
look that Benoy could see all he says he 
had seen, this story of padlocking from 
outside is introduced for the first time 
at the trial, without realizing how out of 
joint it is with the averment in the plead- 
ing. Thus, the "cooking” of the story ap- 
pears to be manifest. And when people 
"cook” so, they do not always realize the 
full effect of such "cooking”; That has 
been the case here. Such a story is tested 
in the light of the party’s own pleading 
and found to be absurd. And because it 
is absurd, it will be said that author 
could not have spun out such a trash: 
Then, no story, found on scrutiny to be 
absurd, can ever fail. Again, the time 
and labour taken to plead discovery by 
Benoy of Nilima and Narayan inside of 
a room bolted from within will be just 
the time and labour taken to plead dis- c 
covery by Benoy of Narayan and Nilima 
after having opened the door locked from 
outside. So, why plead the one, and not 
the other? No question of evidence being 
pleaded arises here. The question here 
is of stating as distinctly as the nature 
of the case permits the facts oh which 
the claim to relief is founded; Section 20, 
sub-section (1), of the Hindu Marriage 
Act 25 of 1955. The claim to relief here 
is divorce. Binoy unlocks the door pad- 
locked from outside, sees Narayan and 
Nilima locked in embrace, and finds them 
having sexual intercourse too. The nature 
of the case does permit such facts being 
stated very distinctly. Yet you do not 
plead anything of the kind and pass such 
first-rate material by.' It is- said, all I 
have to plead is adultery, not_ how my 
witness got into the room. Be it so. But 
have you pleaded Nilima and Narayan 
locked in embrace and committing sexual. 
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intercourse? You have not. All you plead 
instead is discovery by Benoy of Nilima 
and Narayan in a room bolted .from with- 
in. The conclusion, therefore, appears to 
be ineluctable that Sachindra did not 
himself know on January 19, 1962, what 
case he would try to make out- at the 
trial, for which he deliberately kept his 
averment at large, so that things found 
convenient might be made to fit it later. 

296. So, falsity of the whole thing 
appears to be patent. No amount of sub- 
sequent evidence ' can turn this falsity 
into truth. To sum up, how falsity is 
piled upon falsity appears to be an inter- 
esting study: 

I. Discovery by Benoy of Nilima and 
Narayan in , a room- bolted from inside: 
paragraph 8 , of Sachindra’s pleading. A 
self-defeating., averment. Certainly the 
walls, doors and windows are not pellu- 
cid, enabling . Benoy to see Nilima and 
Narayan inside of such a closed room. 

II. Discovery by Benoy of Nilima and 

Narayan in the same room, on the same 
bed, and in a compromising position: 
Sachindra’s evidence in chief on the foot 
of what Benoy had reported, to him on 
the very day of the occurrence. Improve- 
ment- upon the pleading: (il- sharing of the 
same , bed -and (ii) both being in a com- 
promising position. Same comment: lack 
of '.transparency of the walls, doors and 
windows standing between Benoy arid 
what he claims to have seen. And the 
door, bolted from finside, having been 
opened either, by Nilima or Narayan, each 
having been, inside, they would not revert 
to the . same bed and to their compromi- 
sing position, so as to oblige Benoy- -by 
furnishing f; direct evidence of - their, rnis- 
deed. ., t; j, r-- '■ " 

III. Discovery' by Benoy of Nilima and 
Narayaii lying in embrace in the visitors’ 
room 'which' 'is the same as the patience’ 
waiting-room, the locus delicti: Benoy s 
evidence , in chief. New — neither in 
pleading nor in Sachindra’s evidence. • 

IV. Discovery by Benoy of Nilima and 
Narayan committing sexual intercourse, 
completely naked: Benoy’s evidence in 
chief a little later. Newer still: neither in 
pleading nor in Sachindra’s evidence. Told 
so — and Benoy told Sachindra what he 
had seen — Sachindra could have never 
omitted to plead and depose to such an 
excellent material. 

V. The visitors’ room was bolted from 
inside in'. the sense that the inner door 
thereof could be bolted from inside. Not 
that the outer door leading to the road 
was bolted from within: Benoy’s cross- 
examination. A belated exercise in futility 
in order to explain away the averment in 
the pleading of discovery by Benoy of 
Nilima arid Narayan inside of a rooiri 
bolted from Within.. 




*** 




*** 


305. Where is the ticket for a show by 
the International Circus at Tallah on 
January 1. 1961, about which we have 
heard so much and but for which the 
Narayan affair could not have been de- 
tected? It is said, very wrongly in our 
judgm.ent, that to comment on the ab- 
sence of the circus ticket at the' trial is 
"to do violence to common sense.” To 
counter a contention as this, we can do 
no better than quote the following from 
the iudgment of Sir William Scott (after- 
wards Lord Stoweil) in (1810) 2 Hag Con 
1, a judgment from which , we have quot- 
ed already in paragraph 21: 


"It is a fundamental rule that it is not 
necessary to prove the direct of 

adultei'y; because,- if it were otherwise, 
there is not one case in a hundred ' in 
which the proof would be attainable: it is 
very, rarely indeed that the parties are 
surprised in . the direct . fact of adulter.v\ 
In every case almost the -fact is inferred 
from circumstances that lead to it_ by 
fair inference- as a necessary .conclusion: 
and unless this were- the case, and unless 
this were so held, no protection whatever 
could be given 'to marital rights. .What 
are the circumstances which lead to such 
a conclusion cannot be laid- down univer- 
sally. Because they may be . infinitely 
diversified by the situation and charac- 
ter of the parties, by the -state of general 
manners,-. and by many, other incidental 
circumstances apparently slight and deli- 
cate ■ in themselves,- ■ but ■ which may ; have 
most important .bearings ■ in decisions 
upon the particular case.” 

What - Sir William Scott calls very -rare 
is quite a regular' feature here. In each 
of the four affairs from 1941 to 1951 
Nilima is surprised in the direct fact of 
adultery. So it is said; with what effeci, 
it has been seen. Be that as it may, 
circus matter, this story of the purchase 
of a ticket for the show .bn January x, 
1961, may be slight in itself. But it has 
an important bearing in the decision as 
to the truth or falsity of the very reason 
which brought Benoy to the clinic closeo 
on a Sunday evening. Say. there was 
nothing like any circus show that day: or 
if there was any, Benoy had not pur- 
chased the solitary ticket he says he oio- 
Then, the very basis of the story fails- 
the story which brought back Bonoj' to 
a closed clinic, with a view to collecting 
the ticket left there inadvertently, anc 
thereby getting the opportunity to 
what he says he had seen. And still i 
will be said, it does "violence to commor 
sense”: Let it not be forgotten that tni 
charge is the charge of adulter.y aRain 
a respectable married woman of ma 
years, the mother of four children, 
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oldest of whom is then some twenty-three 
and the youngest some eleven years or 
age. and a grandmother too. And adultery 
with whom? With a night-watch thriving 
on pocket-monev; So, the basic fact 
which leads to the detection of such adul- 
teiy must be proved to our complete 
satisfaction, the basic fact being the most 
une^qaectcd arrival of Benoy to the closed 
clinic, valh a view to collecting the circus 
ticket, left behind inadvertently. That has 
not been proved, Benoy being a witness 
of the type whose uncorroborated evi- 
dence on the point — and so poor an evi- 
dence at that — ■ we reject as totally un- 
worthy of credence. 

[The judgment then deals v.nth . facts 
about the benami purchase of the clinic 
by Benoy from Sachindra and proceeds]; 

. 326. 

C. ^ Account - Book. 

Coming to the account book, exhibit 11. 
which, Benoy says, he maintains in .his 
own way, the first thing that forces it- 
self on the' attention of a prudent man is 
that its very look is repellent. A bound 
exercise book, it purports to contain only 
receipts of Rs. 200 a month by Dr. Bhat- 
tacharjee and .Rs. 75 a month by Niran- 
jan Ganguly,, the technician, both of 
whom Benoy appointed for the clinic, 
after his purchase. The stamped receipts- 
over their signatures arel from May 5, 
1950, to April 7. 1964.' • Looking so fresh- 
the entries may' very .yvell have been 
made in one sitting, and certainly not 
contemporaneously. In a hurry, a few. 
a l'ery_ few, of the revenue stamps have 
been '.cancelled; the most of them have 
not- been. Some of the receipts show that 
Dr. Bhattacharjee received his remunera- 
tion later than Technician Ganguli. Yet 
Dr. Bhaltacharjee's receipts are entered 
first, and Ganguly’s thereafter. Smudging 
is there too. No other expenses are en- 
tered, though it is boasted, "all expenses 
of the clinic would be found” here. In 
sum, this sort of an accounting book ap- 
pears 10 be self-defeating and deserves 
to be rejected on its o-wn inherent wee, 
opportunity or no opportunity to the wit- 
ness to explain such vice. It appears. 
Benoy spoke at least one truth when he 
had stated before the Income-Tax Officer 
that he did not maintain "any books of 
account.” 

327. Such then are the facts and cir- 
cumstances we have reviewed from para- 
graph 307. Do they or do they not lead 
to the irresistible inference of the sale 
of the clinic by Sachindra to Benoy, as 
evidenced by the indenture of sale dated 
March 2, 1960, exhibit 5, ha\lng been 
benami, in the sense that it is a sham? 
We are, however, reminded. and very 
rightly too, on behalf of Sachindra, that 
the burden of proving benami is on the 
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person who alleges it; here Nilima. Thatj 
no doubt is settled law. But law is no less! 
settled in two other ways. First;_ as ob- 
served by Sir Law’rence Jenkins in Setu- 
ratnam Aiyar v. Venkatachala Goudan, 
47 Ind App 76= (AIR 1920 PC 67); 

"The controversy had passed the stage 
at w'hich ■ discussion as to the burden of 
nroof was pertinent; the relevant facts 
were before the Court, and all that re- 
mained for decision. was what inference 
should be drawn from them” 

Just so here. Almost all the relevant 
facts are before us — facts we have start- 
ed chronicling from paragraph 307. And 
all that remains for decision is what in- 
ference .should be drawn from them. Mr. 
Ameer Ali re-echoes the same thing im 
different language; 

"When the entire evidence on both 
sides is before the court, the debate as to 
onus is purely academical.”; Chidambara 
Sivaprakasa Pandara Sannadhigal ‘ v. 
Veerama Reddi, 49 Ind App 286=27 Cal 
WN 245 = (AIR 1922 PC 292). 

Why go then into matters "purely aca- 
demical”? The almost entire evidence is 
before the Court. What is more, here the 
evidence led by and on behalf of Sachin- 
dra, in chief and on cross-examination, 
appears to be sufficient _ to sustain a firm 
conclusion. Such then is the first aspect 
of law equally well settled. The second 
is; as observed by Lord Hobhouse in 
Uman Parshad v. Gandharp Singh, (1887)j 
14 Ind App 127 (PC), the system of put- 
ting property benami having been ex- 
tremely common, even a slight quantity 
of evidence to show that it was a sham 
transaction will suffice for the purpose. 

328. Judged in the light of the law 
quoted above, what do the facts and cir- 
cumstances catalogued from paragraph 
307 go to show? Taboo upon Sachindra, 
for the post he holds, to keep a clinic; 
the clinic, ynelding quite a good income, 
sold for a paltry sum of Rs. 2,000. to one 
who lacks the rudimentary knowledge of 
elementary principles of running such a 
business; the reason given for such sale 
being false; the conduct of the so-called 
vendor and vendee, before, during and 
after the sale, so simulate, from every 
point of view; — all discussed in detail, 
in the foregoing lines, furnish evidence, 
not slight, but considerable, and can. in 
our judgment, lead to one and only one 
inference, that the transaction, evidenced 
by the sale-deed of March 2, 1960, is a 
sham, Sachindra purporting to sell the 
clinic to Benoy without intending that 
his title should cease or pass to Benov; 
just the second class of benami, not quite 
an accurate description though, as pointed 
out- by Venkatarama Ayyar J., speaking 
for the court, in Sree Meenakshi Mills 
Ltd.- v.'Commr. of Income-tax, AIR 1957 
SC 49 at p. 66, .the other class of benami 
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being a real sale by A to B. but in the 
name of X, benamidar of B who remains 
hidden, which does not bulk large here. 

329. So, the conclusion come to by the 
trial judge on the question of benami, 
in the sense of the transaction having 
been a sham, appears to be plainly right, 
even though, some of the reasons he go&s 
by, we will not. 

»»» »»* 

»** *** * 51 : 1 : 

330. ** ** ** ** 

We have found the identity of 

the two: the old clinic purchased and the 
new one started, Sachindra being the 
proprietor of both, and Benoy having 
lent his name only to a sham deal, 
Sachindra "paying the rent of the entire 
house even now including the clinic,” as 
he admits on cross-examination, and 
Benoy having its use free. The conten- 
tion that such payment of rent for the 
whole house hy Sachindra, in absence of 
any cross-examination on the internal 
arrangement between Sachindra and 
Benoy, is "absolutely correct,” appears to 
us to be absolutely incorrect. We are 
concerned with what evidence is, not 
with what evidence might have been. And 
on evidence as it is, the conclusion that 
it is a sham variety of benami appears 
to be irresistible. That apart, it is com- 
mon experience, when a transaction is 
benami of either variety, a sham or a 
genuine one under the false name of an- 
other, (paragraph 328), "all the proceed- 
ings which tvould attend a real transfer are 
carefully gone through in order to throw a 
veil over the reality”, to quote from Lord 
Hobhouse again in the Uman Parshad 
case, (1887) 14 Ind App 127 (PC). Once 
this is borne in mind, these documents, 
which the judge passes by in a wrong 
manner, in our judgment, or the trade 
licences, exhibits 6 series, and the like, 
even if free from infirmities (which they 
are not) appear to be nothing like so im- 
portant as has been imagined, in the face 
of other overwhelming indicia in favour 
of the transaction benami. in the sense of 
its having been a sham. 

331. Once it is found as a fact — as. 
indeed, it is — that the sale of the clinic 
on the ground-floor of "4D” by Sachindra 
to Benoy on or about March 2, 1960. is a 
sham, the Narayan affair of the first week 
of January 196i. according to Sachindra’s 
pleading, or of January l, 1961, as stated 
at the last moment, in the course of the 
trial. — an affair which we have found 
to be false, independently of benami. — 
becomes falser still. Sachindra continued 
to be the proprietor of the clinic as 
before. And Benoy had no reason what- 
ever to swoop down upon the clinic in the 
circumstances he says he did. The very 
contemplation that a husband of Sachin- 
dra’s standing and attainments can stoop 


so low, as to press into ; service Benoy, 
an abominable type, only with a wew to 
blackening his consort for some twenty- 
four years, whatever her other faults, in 
so mean a manner, fills us with horror; 
and we find it difficult to speak with 
becoming restraint about such a one. 
Sachindra. 

332. Thus, the Narayan affair does not 
survive. It cannot. The utter falsity here, 
there and everywhere proclaims its doom. 
But the pertinacity of Sachindra remains. 
To prove that, which is incapable of being 
proved, so false it is, Sachindra leads evi- 
dence on what may be called facts subse- 
quent to the Narayan affair: post-Nara- 
yan-affair facts. 

XXX 

x«X *** 

[The judgment deals with post-Nara- 
yan-affair facts and continues). 

356. Nilima’s pregnancy, abortion and, 
therefore, adultery during the carriage of 
the present matrimonial proceedings and 
after her departure from the matrimonial 
home on April 5. 1961. 

The genesis of so serious an allegation 
against Nilima is her routine application 
dated May 3, 1963, exhibit 14, for post- 
ponement in the court below of the pre- 
sent suit set down for hearing on May 4 
1963, on the ground of her illness, in sup- 
port of which was attached a certificate 
dated May 2, 1963. exhibit D, ov^er the 
signature of a registered medical prac- 
titioner, Dr. N. P. Mukherjee, "Specialist 
in Wemen. Children and Veneral 
Diseases”. Such a specialist certified that 
Nilima "has been suffering from Acute 
uterine Haemorrhage since last night”. 
The contention grounded on this 
is: 'Nilima, some forty-four years of age 
then, down with acute uterine haemor- 
rhage in May 1963? She must hav^e then 
been pregnant by one other than her hus- 
band whom she had left on April 5, 1961.’ 
Nothing, in our judgment, can be more 
fallacious, evmn though we havm been 
referred to certain standard books, and 
even though to Dr. N. P. Mukherjee, 
Nilima’s fifth witness, the suggestion 
thrown out is that he was pressed into 
service to cause abortion — which he 
denies. 

357. But the matter on the legal plane 
needs clearing up first. The ratio of 
Knight V. Knight, AIR 1955 NUC (Cal) 
857, we have been referred to. and the 
full text of which judgment w'e have 
seen, is: Evidence on post-suit adultery is 
admissible, not as the basis for a decree 
of divorce, not as the ground on which 
divorce can be granted, but to prove and 
explain other evidence given in the case, 
to tend to show the character and quality 
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of the previous acts. Apply this ratio 
here and to the facts we have found ? 
Impossible. The evidence given _ in the 
case, the evidence we have discussed 
above, proves the utter falsity of the four 
specific acts of adultery Sachindra charges 
Nilima with. So, this sort of post-suit 
adultery has nothing to explain, far less 
to prove, such evidence. The character 
and quality of the previous acts? The evi- 
dence corripletely satisfies us that no pre- 
vious acts of adultery can be attributed to 
Nilima. By parity of reasoning, therefore, 
this sort of post-adultery cannot tend to 
show the character and quality of some- 
thing which does not exist. And of course 
this camiot serve as the basis for a de- 
cree of divorce Sachindra prays the court 
for. 

358. bn merits, a mountain has been 
made of a molehill. Grant Nilima, some 
forty-four years of age in May 1963, had 
acute uterine haemorrhage with no ex- 
aggeration for the sake of getting a 
postponement. And at once the inference 
will be that she was then pregnant with 
abortion trailing behind; Nothing can be 
more absurd. The text-books cited do 
not go to that length. In Gynaecology by 
MacLeod and Read, 1955, fifth edition, at 
page 689, it is said: 

"In the period of reproductive activity 
(fifteenth to forty-fifth year) the com 
monest cause of haemorrhage is some dis- 
turbance of pregnancy.” 

"The 'commonest cause’ means what it 
says; the commonest cause. It does not 
mean the only cause. So, why so much 
noise over so little? 

359. That some disturbance of preg- 
nancy IS not the only cause of haemor- 
rhage is borne out by what the same text- 
book contains, two lines later: 

"Next to pregnancy the commonest 
causes encountered are fibroid tumours, 
malignant growth of the uterus, and 
pelvic inflammatory lesions.” 
things which are beyond Dr. N. P. 
Mukherjee that specialist "in women” 
etc., and a very superficial examination 
made by him, for which he advises re- 
moval of the patient to Eden Hospital for 
women, in case haemorrhage does not 
yield to his treatment by hormone. 

360. Again, reliance is placed upon 
the following from the Text book of Gyne- 
cology by Brewer, 1964, third edition, at 
page 186, under the caption; Abortion — 

s " abnormal uterine bleeding in 

' women of the childbearing age is indi- 
cative of pregnancy, until it is proved 
otherwise.” 

But the same author continues; 

"Biologic tests are helpful if positive. 
Examination of clots or other materials 
%vhich escape , from the uterus may dis- 
close- fetal tissue and ‘thereby establish the 
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diagnosis (of pregnancy, and abortion). 
If- this is not accomplished, the cause of 
the bleeding may remain obscure.” 

That is the case here. The cause of 
Nilima’s bleeding remains obscure. Dr. 
N. P. Mukherjee does examine the blood 
clots. He does not say, they disclosed 
“fetal tissue.” 

*** 

*** 

365. To negate the Narayan. affair, 
three specific pleas have been resorted to, 
on behalf of Nilima. One is all about a 
feast at "4D” on the New Year’s Day of 
1961: January 1: when Benoy, one with 
culinary ability, it is said, cooked some 
delicacies. The other is about a photo- 
graph said to have been taken in 1957 
(exhibit B) with Benoy in it, in com- 
memoration of a picnic at the Botanical 
Gardens, only to show how intimate 
Benoy (called uncle by the children) was 
with the family long before 1960, the 
year of the benami deal. The third is 
about Narayan continuing his service as 
a night-watchman even after 1-1-1961, 
there being divergence, even in evidence 
led or suggested on behalf of Nilima as to 
how long he continued to serve so, after 
January 1, 1961. Dismiss the pleas. And 
certainly the evidence on the pleas so 
taken is not apt to inspire belief. Say, 
they are false, as they look like, the feast 
business and the photograph business in 
particular having been introduced almost 
at the last moment. So what? The same 
approach again, as in paragraphs 84 and 
256; a false defence is not tantamount to 
an admission of guilt, and the falsity of 
the defence does not prove the case of 
the party suing. It is, therefore, hardly 
necessary to enter into these pleas in de- 
tail. Suffice it to say we reject them. 

366. Shantipada’s evidence that his 
father-in-law Sachindra used to press the 
breasts of women patients has been 
severely commented upon. It is said that 
"even cold wind is gentler than human 
touch” when one like Shantipada lets 
do-wn "the architect of his career” in this 
manner. It will be noticed however that 
in having come to our conclusions on the 
four specific facts of adultery, as alleged, 
or on any other side-issue, we have not 
taken this or anything like this into our 
reckoning. 

367. All that goes before appears to be 
good enough for decision of the appeal 
we have been called upon to adjudicate. 
But it will not be right on our part to 
conclude the judgment here and now, 
though, we realize, much to our regret, 
that it has already run into a tome, so 
to say. , Because we owe it to ourselves 
and to the two spouses to give an indi- 
cation as to where, according to ’ our 
judgnaent, lies the seed of this most up- 
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fortunate matrimonial litigation. • wreck- 
ing a home, so full of promise and pos- 
sibilities, unless,: of course, both Sachin- 
'dra and Nilima can rise to the occasion 
even now and ■ start their connubial • life 
over again, forgetting all that has hap- 
pened and trying their best to retrieve 
the ground they have lost over the years. A 
very, very difficult thing to do, without 
doubt. That is, therefore, hoping against 
hope. Be that as it may, the whole of the 
evidence completely satisfies us that ..the 
four direct facts of adultery. Sachindra 
charges Nilima with are false, and false 
to the knowledge of Sachindra. There- 
fore, the seed of this most . unfortunate 
litigation does not lie here, as indeed it 
cannot. . . > 

368. Where then 'does it Tie?" Our 
answer, upon the whole of this evidence, 
is: it lies in the very foolish step taken 
in initiating the rape case against Sachin- 
dra — a case, of which, Sachindra rightly 
savs. 

"Reba (his daughter) was the complain- 
ant." — of which Sachindra also says, and 
rightly too: 

"Khana (another daughter of his^ took 
Reba with her and it is at the instance 
of Khana the complaint was filed.” , _ . 

That case failed. ‘And what ■ a case! 
Visualise the agony of the man, in parti-^ 
cular that of one like Sachindra so high-, 
ly placed in life: "Reader. Radiotherapy 
Medical'. College, Calcutta” a post’ '-to 
which he was appointed on his return 
from England in' February 1958, a post 
he holds too on the ; date of his' evidence 
who has to go through the' ordeal of ' a 
prosecution’ as ” •this;- 'vdth all it means. 
Acquitted, he appears 'to have been seize'd 
with a .spirit , of ''reprisal. Reprisal against 
whom? Neither Khana nor Reba is- with- 
in his reach. , Nilima is. And reprisal 
against .Nilima is' reprisal against Khana 
and Reba who are deeply attached to 
their mother, so naturally too. On top of 
that, Nilima has given evidence against 
him as a witness for the State in that 
criminal case: The State v. Sachindra. 
Burning with indignation at the indignity 
he tastes ever since his arrest, no less 
with the agony he goes through for about 
a year, he too completely loses his men- 
tal balance, as Nilima did years ago, lead- 
ing to that vulgar letter, and can bring 
himself to raise this false matrimonial 
action, only twenty-seven days after his 
acquittal in the criminal case. Herein lies 
the seed of this painful litigation, as it 
seems to us, upon the whole of the evi- 
dence. On no other hypothesis can we 
reconcile ourselves to the role we see 
Sachindra having played in this case 
right fiom the beginning. The least that 
was apprehended of an acute-minded per- 
son like him was that, when out (as in- 
deed he was) to unleash concoction and 


falsehood in order to spite his wife, he 
would do so in such a manner as to defy 
detection or to make detection very diP' 
cult. Here however falsehood and con- 
coction appear ' to be ' patent. Sachindra 
was burning with rage which perhaps 
made him blind even to the obvious. 
More, Sachindra was taking the heln nf 
people — Priest Ramani, - uncle Abani, 
Poet Jadav, so-called Businessman Benoy, 
etc., specimens indeed of untruthful wit- 
nesses — who, -inspired- or uninspired, 
were bound to- land him in disaster.. And 
that is .iust what has happened here. . 

369. The failure of the prosecution of 
Sachindra on a most heinous charge of 
having raped his own daughter, bn which 
we ■ have heard so much; has been in our 
mind always. But this is a matter from 
which nothing can be drawn to the' pre- 
.iudice, or in favour, of the evidence ad 
duced here. What led to the failure of 
that prosecution is not within our ufo- 
vince to ' inquire. It is upon the evidence 
adduced here, in support of the four 
direct facts of adultery, that the appeal, 
we are seized of, must have to be deter- 
mined. We have done no more. That 
being sb/'/the Missir letters, exhibits 1(c), 
1(d)' and possibly 1(f) too, — letters to the 
investigating officer, Missir, by Nilima, — 
requesting him to see that the criminal 
case may have a tortuous progress for 
two years, 'etc.; or to caution Reba so that 
none can make her iadmit -in' writing 
about, the .criminal case being a false 
one IT- and the .like, e, g., consulting ' a 
woman, police officer, -.pale into dnsigni- 
ficance and irrelevance -too, ■ so far. as the 
case_.on hand is concerned. Such matters 
had'' their- significance and relevance .at 
the criminal trial where the lettets were 
made good use of as, defence exhibits, the 
marks of which these papers bear to this 
day. Exhibit l-_(e), a letter by Nilima to 
Khana, conveying her .wish and Sachin- 
dra’s too, that Khana must not come to 
"4D” again, merits like treatment. It had 
importance and relevance at the criminal 
trial, in that Khana, the prime-mover 
in the criminal case, as Sachindra admits, 
was painted so. And it was made good use 
of too as a defence exhibit. This is how 
Nihma befriended her husband standing 
his trial on a charge of rape upon his own 
daughter, in addition to her having re- 
mained neutral and not opposed his bail, 
as Sachindra admits. 

370. By parity of reasoning, it will bo 
barren to inquire how Sachindra could 
get hold of these letters, though appear- 
ances are very much in favour of Sachin- 
dra having succeeded in getting them 
from Nilima who thought, and very riglu- 
ly too, as she says, that they would be 
beneficial to him. So the charge that 
Sachindra had forced her to write so does 
not appear to stand. But it appears to be 
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clear,' upon' evidence, that Nilima wrote 
these letters, , inclusive • of the one to 
Khana, exhibit 1(e), as Sachindra desired 
her to write. We accept . Nilima’s evidence 
pro tanto, eliminatins the allegation of 
force. ' • ' / 

371. If in such an obliging mood, why, 
it is asked, did she flee "4D” on April 5, 
1901? To answer such question, the mere 
"dead body” of recorded evidence is not 
enough; one has to place himself or herself 
in Nilima's position' then. "Tom- between 
her daughters, the unmarried I . daughter 
Reba in particular, on one HanB,' and her 
husband, on the other, what - else "could 
she have done; the more so, when Sacliin- 
di'a was . demanding' more and mcfre- a 
writing from her that' • Reba had falsely 
started a rape case'agaii'ist him. The as- 
sault Nilima ' charges Sachindra vdth'' does 
not appear to .'be true. On the contrary, 
he had then enough reasons to woo her 
more and more for ■ a few more of the 
type of the Missir letters. It therefore, 
looks very natural that Sachindra and she 
lived; as husband and wife,' on good terms, 
up to April '4, T961, • as 'Nilima says. We 
see nothing in it to be pooh-poohed. ' In 
any event, ' all this has nothing whateyer 
to do with the -main ' theme of the present 
case; the four direct facts of -adultery. If 
we deal with ’them’, it is’ only '-because we 
have been; addressed 'thereon. '■ - 

372. ' The Charge of ' adultery against 

Nilima, .on each of the.Tour counts. ■there 7 
fore, fails.'', - . : 

373. Ijpoh the.whole^ of the 'evidence, 
wf; find 'no mamier , of cruelty either.- on 
the part of. Nilima, who did all she could 
to help -Sachindra ' by not having . opposed 
his bail and by having written letters^ to 
Missir and-* Khana, as .fust noticed, -with 
a view to 'doing* him- good. 

* 1 

374. - The rule remains. Why Sachindra 
should , be,' restrained from disposing o£ 
his land in Linton Street in any manner 
he thinks fit, in a case of this type, is 
more than what we can understand. 
Nilima’s maintenance? Let her claim that 
in a subsequent suit or proceeding, as 
she says, in her petition, she will. Then, 
the matter will be considered in accord- 
ance _ with law, not now. That apart, 
Sachindra, as ive size him to be, upon 
evidence, is quite a solvent man 'with 
ample resources, which Nilima may fall 
back upon, if that stage comes. There is 
no merit in the rule. 

375. In the result, the appeal fails and 
be dismissed with costs, which we assess 
in a lump at Rs. 1,000, in addition to 
what has been paid already to the res- 
pondent Nilima. 

The connected rule do stand discharged. 
No costs. . - . . - 

',-376. We: express . oui’, indebtedness .to 
the bar for the assistance .rendered. . . b'- 


377. .SA1.il KUMAR DATTA, J.:— I 

agree. ‘ ^ 

' Appeal' dismissed.. 
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B. MUKHARJl'. j;,, - 
' '.'Associated Power, , Co. Ltd., Plaintiff' 
V., Ram Taran Roy, Defendant. 

'.'Suit No.. 1316 of 1964. D/- 13-1-1969. 

. Calcutta’ City Civil ’ Court ' Act ' (21 of 
1953) Sch. 1 .Ci. 4(iv) and. Section 5(ii) — 
'Goods’ ; — Meaning of — Word is used 
in its broad, plain and ordinary connota- 
tion'; — It includes .'electricity’ — When 
jurisdiction of courts relates to general 
expressions no artificially i. technical and 
narrow interpretation should be adopted. 

When .iurisdictiom of,; a . Court relates 
to such general expressions .."transactions 
of, -merchants .and traders”,^ "buying’ -and 
seihng, of goods”, ,as' in Cl.f, 4(i-y) of the 
first Schedule. of the, City Civil Court Act. 
it is' essential that no artificially technical 
and narrow,' interpretation should -’oe 
adopted 'to .cut down the - broad connota- 
tion., of such 'general ‘.expressions^ , - 

■ 'I- ^ .(Para 22> 

The 'City .'CMi Court Acf'does not d5'-=- 
fine "goods”. ■: The Constitution': add the 
Sale' of Goods Act' do. Both of them'-are 
wide enough to include "electricity’’ with- 
in the meaning of the.: expression "goods”. 
The separate mention in' items 53 'and >'54 
of 'List 2 ofSch. of. Constitution' cannqt 
by. itself justify a conclusion that 'the 
Constitution ’ of ’ India intended ■' to draw 
any distinction ' between 'electricity an'd 
goods. -Even if it did, that was for allo- 
cating taxes and not for ;drawing a dis- 
tinction between "electricity” and goods”. 

' (Para's 12,' 9) 

The Transfer of Proper, t’y Act does not 
define goods or the movable property. 
But S. 3(36) of the General .Clauses Act 
defines .movable property, to mean "pro- 
perty of every description except im- 
movable property,” That again is a kind 
of residuar-y definition within which 
'’electricity” can certainly come as "mov- 
able” property. (Para 12) 

The question is the principle of con- 
struction W’hen a statute creates new 
jurisdiction and affects the old and exist- 
ing ones. The point for construction is 
the meaning of the word "goods” in Cl. 4 
(iv) of the First Schedule of the City Civil 
Court' Act. The plain question is; was it 
intended that the goods in that context 
was meant to be understood in a technical 
sense? Reading the scheme of jurisdiction 
as distributed between the City Ci'vil 
Court and the High Court, and keeping in 

CM/IM/BId6/6ff/VGW/D ^ 
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view the object of the' City ■ Civil Court 
Act as stated in the preamble to relieve 
pressure on the Original Side of the High 
Court, it appears that although there is 
an overall outside financial limit of Rs. 
10,000 for the City Civil Court, that limit 
is reduced to Rs. 5,000/- in cases dealing 
with import or export of merchandise, 
stock of exchange transactions or future 
markets, documents of title to the goods 
under the Sale of Goods Act, transactions 
of merchants and traders relating to the 
•buying or the selling of goods or relating 
to the construction of mercantile docu- 
ments or relating or arising out of tran- 
sactions of mercantile agents under- the 
Sale of Goods Act. The principle appears 
to be reduced value for City Civil 
Court Jurisdiction where the transaction 
concerned is of commercial nature 
because all these items mentioned in 
clause 4 of the First Schedule of the City 
Civil Court Act show that they are more 
or less of commercial nature. Therefore 
it was provided that the Original Side of 
the High Court shall continue to have 
jurisdiction and the limit was that it 
must be over Rs. 5,000 and not below 
and if below then it would go to City 
Civil Court. This interpretation is more 
consistent with the language of the Act 
and the intention expressed there. For 
any other view would lead to this absurd 
re.sult that a commercial suit for sale of 
batteries claiming, say. a sum of Rs. 6,000 
could be filed in the High Court, but the 
same suit for the same amount of money 
for supply of electrical current which 
would be produced by joining the termi- 
nals of these .batteries, would not lie in 
the Original Side of the High Court. 

(Para 21) 

For the purposes of construing the 
jurisdiction of the High Court under 
clause 4(iv) of the First Schedule of the 
■City Civil Court Act the word "goods” is 
used there in its broad, plain and ordi- 
nary connotation without the subtlety or 
artificiality that electricity is energy and 
not matter. The language, "consumer” 
or "supply” is the usual language for 
supply of electricity. That does not make 
it inconsistent with the sale of electri- 
city. Even in economics the word "con- 
sumed” or "consumer” is used in respect 
of many goods irrespective of the fact 
whether they represent energy or not. 

It must, therefore, be held that electri- 
city is goods within the meaning of clause 
4(iv^ of the First Schedule of the Cit.y 
Civil Court Act, AIR 1936 Cal 753 Not 
Foil. AIR 1938 PC 130 & AIR 1958 SC 
560 & AIR 1965 SC 1082 (1089) & (1938' 
4 All ER 631 (647) Ref.; AIR 1955 Pat 375 
& (1909) 1 KB 737 (741) & (1909^ 2 K3 
604 Disting. AIR 1946 All 502 (505) & 
AIR 1938 Lah ■ 338 (339) & AIR 1964 
Madh Pra 101 (106-7). Rel. on. 

(Paras 23, 25) 
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Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1082 (V 52) = 

(1965) 2 SCR 112, K. L. Johar 
& Co. V. Deputy Commercial Tax 
Officer 24 

(1964) AIR 1964 Madh Pra 101 (V 51) 

= 1964 Jab LJ 57, Municipal Com- 
mittee, Harda v. Harda Electric 
Supply Co. (Pvt) Ltd., Harda 20 

(1958) AIR 1958 SC 560 (V 45) = 

1958 SCJ 696, State of Madras 
V. M/s. Gannon Dunkerley & Co. 
(Madras) Ltd. ’ 13 

(1955) AIR 1955 Pat 375 (V 42), 
Hemendra Lai Roy v. Indo-Swiss 
Tdg. Co. Ltd. 15 

(1946) AIR 1946 All 502 (V 33) = 

ILR (1946) All 476. Nainital 
Hotel V. Nainital Municipality 19 

(1938) AIR 1938 PC 130 (V 25) = 

39 Cri LJ 452, Babulal Choukhani 

V. Emperor 10 

(1938) AIR 1938 Lah 338 (V 25) = 

40 Pun LR 143, Firm Attarsingh 

Sant Singh v. Municipal Commit- 
tee, Amritsar 19, 20 

(1938) 1938-4 All ER 630 = 55 TLR 
212, Read v. Croydon Corporation 24 
(1936) AIR 1936 Cal 753 (V 23) = 

41 Cal WN 225, Rash Behari Shaw 

, v. Emperor 10 

(1909) (1909) 1 KB 737, County of 
Durham Electrical Power Distribu- 
tion Co. V. Commissioner of Inland 
Revenue 17 

(1909) (1909) 2 KB 604=78 LJKB 
1158. County of Durham Electri- 
cal Power Distribution Co. v. 

Coramr. of Inland Revenue 18 

Johar Goho. for Plaintiff; R. L. Sinha 
and R. N. Das, for Defendant. 

JUDGMENT : — In this Commercial 
Cause, the plaintiff Co. Associated Power 
Co. Ltd. is suing Ram Taran Roy, carry- 
ing on business under the name and style 
of Roy Dutta & Co. for the recovery of 
Rs. 7460.06 P as the price for the supply 
of electrical energy. 

2. There were a number of points 
raised in the Written Statement but the 
issues have now been considerably nar- 
rowed, in the circumstances, I am just 
about to mention. Mr. Sinha, learned 
coun.sel for the defendant, raised only the 
following issue: 

"Has this Court jurisdiction to try this 
suit on the ground that this is a suit not 
for .goods supplied but for electricity 
consumed?” 

3. Mr. Sinha. appearing for the defen- 
dant, abandoned all other contentions 
raised in the Written Statement and sub- 
.iect to the above issue, he admitted all 
other facts pleaded in the plaint. It is also 
to be recorded that Mr. Sinha_ for the 
defendant does not contest either the 
content or the amounts and figures plead- 
ed in the plaint. 
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4. The only question for decision now 
In this suit is to determine the point whe- 
ther electricity is udthin the meaning 'of 
"goods” used in Cl. 4(iv) of the First 
Schedule of the City Civil Court Act. 
1953. In other words, the main contention 
is that it is the City Civil Court only 
which has jurisdiction to try this suit and 
not the Original Side of this High Court. 
Cl. 4 (iv) of the First Schedule of the 
City Civil Court Act, inter alia, reads as 
follows; — 

"Subject to entry 1 and entry 2, suits 
and proceedings exceeding five thousand 
rupees in value. — 

***arising put of transactions of mer- 
chants and traders relating to the buying 
or the selling of goods or relating to the 
construction of mercantile documents.” 

5. It may be recorded here that by a 
written agreement dated 30-7-57 the plain- 
tiff agreed to supply and the defendant 
agreed to take electrical energy to be 
used by the defendant in the defendant’s 
colliery at Kajoragram in the district of 
Burdwan The overriding consideration in 
this agreement is that it is a purely 
commercial ' transaction - for supply of 
electricity to a colliery. 

6. S. 5(ii) of the City Civil Court Act 
provides that "subject to the provisions 
of sub-sections ^ (3), (4) and of Sec. 9, 
the City Civil Court shall have jurisdic- 
tion and the High Court shall not have 
jurisdiction to try suits and proceedings 
of a civil nature, not exceeding ten 
thousand rupees in value.” 

7. It is contended by Mr. Sinha that 
as the claim is only for Rs. 7460.06 P, 
the proper Court with proper jurisdic- 
tion was the City Civil Court in this 
case. In answer, Mr. Goho, learned coun- 
sel for the plaintiff, relied on Cl. 4(iv) of 
the First Schedule of the City Civil Court 
Act as quoted above to say that this 
Court has jurisdiction as it is a suit ex- 
ceeding Rs. 5000/-. The legal debate has 
centered lastly round the meaning of the 
word "goods” in Cl. 4(iv^ of the First 
Schedule of the City Civil Court Act. 
According to Mr. Goho, learned counsel 
for the plaintiff, electricity is "goods” and 
according to Mr. Sinha, counsel for the 
defendant, it is not "goods” within the 
meaning of that clause in the City Civil 
Court Act. 

8. I shall now briefly examine the 
different arguments advanced by Mr. 
Sinha, appearing for the defendant. His 
first argument naturally is that the word 
"goods” in its ordinary and common con- 
notation, cannot and should not include 
something like electricity which is not 
tangible and just only current- or energy. 
If the distinction that this argurrient tries 
-to make -is between matter and energy 
then perhaps the- answer in modem 


science of physics will be.'that matter is 
energy and energy is' matter and there- 
fore -electricity according to the modern 
notions of physics- 'can very well come 
within the expression "goods.” 

9. Mr. Sinha, thereafter relied bn the 
State list, being list,, 2 of the 7th Sche- 
dule of the Constitution of India, items 

53 and 54 where the following expressions 
occur: — 

'"53. — Taxes on the ' consumption or 
sale of electricity.” 

And 

"54.—" Taxes on the sale ■ or ' purchase 
of goods other than newspapers.” 

From tins Mr. Sinha tries to deduce the 
conclusion that the Constitution of India 
drew a distinction between 'electricity’ 
and 'goods’ and therefore provided sepa- 
rately for taxes on electricity and taxes 
on goods. But that inference cannot bei 
drawn from the Constitution. Article 366 , 
(12) of the Constitution provides express- , 
ly that unless the context otherwise re- ■ 
quires "goods includes all materials, com-, 
modities and articles.” The definition ap- , 
pears to be wide enough. Electricity, it, 
is contended, comes within materials , or*' 
commodities or articles. .Even if it did 
not, the separate mention in items 53 and 

54 of List 2 cannot by itself justify a 
conclusion that the Constitution of India 
intended to draw any distinction between 
electricity and goods. Even, if it did, that, 
was for allocating taxes and not for draw- 
ing a distinction between "electricity”, 
and '.'goods”. 

10. But Mr. Sinha is on a stronger 
wicket when he relies on Pollock and 
Mulla’s Commentary on the Indian Sale 
of Goods Act, 3rd Edition, page 13 where 
the following pasage occurs; — 

. "It is doubtful whether the Act is ap- 
plicable to such things as gas, water and 
electricity.” 

In other words, the learned commenta- 
tors on the Sale of Goods Act were ex- 
pressing doubts how far gas, electricity 
and water could be called "goods” under 
that Act. In support of this view Mr. 
Sinha relies on the observations of the 
Division Bench of this Court in Rash 
Behari Shaw v. Emperor, 41 Cal WN 225 
at pp. 242-43= (AIR 1936 Cal 753 at p. 766) 
where the Court observed: "In our opi- 
nion that view (view expressed by Sir 
Frederick Pollock and Sir Dinshaw Mulla 
as quoted above) is. correct certainly as 
regards electricity”. The Privy Council in 
Babulal Choukhani v. King Emperor, 
AIR 1938 PC 130 had occasion to con- 
sider this problem and Lord Wright at 
page 135 in that case observed that there 
could be theft of electricity and that the 
technical rules applicable to proving the 
theft of a chattel ' did not apply to the 
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itheft of electricity. Lord Wright observed 
.at page 135 of that report: — 

"That offence was clearly established, 
-because the user of electric current with- 
out the intention of paying is beyond 
■question a dishonest user. That is all that 
is required under Section 39 which ere-, 
-ates a statutory theft sufficiently estab- 
lished against whoever^ dishonestly ab- 
stracts, consumes or uses the energy. The. 
technical rules applicable to proving the 
theft of a chattel' do not apply to proof 
of this special offence”. - 

The Privy Council did not go into the 
question of .whether the view ^'expressed 
by Pcllock and Mulla saying that elec- 
tricity could not be goods, was correct or 
not. 

IJ. Section 2(7) of the -Ihdian Sale of 
Goods Act, provides; — ij -• - • 

"Goods ■ mean's ' every.; kind of moveable 
propeity other than. actionable- claims- aiid 
money; .and .includesu 'stock and shares,' 
growing crops,' igrass;n.afi'd.'.rthirigs attach-; 
ed.-tor.or-'fomiing. hart of; the fla'nd' which 
are. agreed .to be. severed - before sale'or 
undet;, the '.Contract of 'Sale;” b 

■ N'a^raliy ,'Mr. ' Gpho . relies -strongly' "oh 
•this'‘defiriitibn ''6f goods ih Section 2(7) 
of -the Sale of' Goods 'Act to say that it 
is ‘ an all-ihclhsive ;an'd f'esidiiary definition 
and it, says that ^oods means every .'kind 
of rnoheable, pro'perty other 'than the two 
exceptions, namely. '(1) actionable claims 
-and (2) money. Mr. Goho "'contends that 
there can be no doubt ' that ' ’ electrical 
energy is movable; He therefore^, ‘ibontends 
that it comes within the residuary "defihi-^ 
tion and it must be ' held to be goods 
within., the meaning of Section 2(7) of- the 
Sale of Goods Act and the doubt express- 
ed -by Sir Frederick Pollock' and Sir Din- 
shaw Mulla was more inspired by the 
English Act, '.where ■ the -definition ■ was 
materially different, than by the actual 
•definition under the Indian Sale of Goods 
Act. As at present advised I am inclined 
to accept this submission of Mr. Goho. 

12. The point needs a little more ana- 
dyris. We have seen that the City Civil 
Court Act does not define "goods”. The 
Constitution and the Sale of Goods Act 
do. Both of them, as shown, are wide 
enough to include "electricity” vdthin 
the meaning of the expression "goods”. 
The Transfer of Property Act does not 
define goods or the movable property. 
But section 3(36) of the General Clause.? 
Act defines movable property to mean 
"property of every description except im- 
moveable property.” That again is a kind 
of residuary definition within which "elec- 
tricity” can certainly . come as movable 
property. 

13. The Supreme Court in State of 
Madras v. , M/s. Gannon Dimkerley and 
•Go. (Madras) Ltd., AIR -1958 SC 560. dis- 
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cussed at page 567 the question of sale 
and exchange of property for a price. 
It was not concerned in that decision with 
the point of meaning to be given to the 
word "goods”. 

14. The other decision of the Supreme 
Court is K. L. Johar & Co. v.' Deputv 
Gomrhercial Tax Officer, AIR 1965 SC 
1082. At p. 1089, the learned Judge observ- 
ed as follows: — 

"The matter came up again before this 
Court in Gannon Dunkerley’s case and it 
was held that the expression 'sale of 
goods’ was at the time when the Govt, of 
India Act was enacted, a term of well- 
I'ecognised import - in the general law re- 
lating to the sale of goods and in the 
legislative practice relating to the topic 
and must be interpreted in Entry 48 in 
Lief, II of, the Seventh Schedule as having 
the' '.same meaning’,, as in the. Sale of 
Goods Act.” ' " 

The irnportance , of this, observation is 
that the sale of goodk should not be given 
a too artificial and technical ; interpreta- 
tion.,,, , '';-f ■-.V.-:; • - 

:15. The case of, Hemendra -Lai; Roy v. 
Indo-Swiss Tdg. Co. Ltd., , AIR 1955 Pat 
575 does not help ’Mr. Sinha because 
there, it was. pointed-out at p., 378 that the 
electrical undertaking '.consisting' of power 
house, other structures and' plants and 
miachinery were really.' fixtures and could 
not be 'called "goods.” That question does 
n’oT arise here. ' ' ' ’ , ' 

16. There are provisions in the Elec- 
tricity Act relating to theft of electricity 
cr price for electricity but they do no: 
conclude . this point.- 

17. The best case, which supports Mr. 
Sinha’s contention, is County of Durham 
Electrical Power Distribution Co. v. Com- 
missioner of Inland Revenue, (1909) 1 KB 
737, where Channell J. at p. 741 observed 
as follows: — 

'■Here I think it might have been argu- 
ed, though I do not pretend to know 
enough about the scientific aspects of the 
case to speak with any certainty, that 
this supply of electrical current was 
rather the doing of work than the supply 
of goods, but, be that as it may, the case 
ha.s been argued upon the footing that it 
is a supply of goods.” 

IS. The only defect of .this authority 
is that there was no decision on the point 
whether electricity wms "goods” and that 
it was assumed in that case that supph 
of electricity was regarded as supply of 
goods. The hesitant observation of Chan- 
nell J., therefore, was obiter dictum and 
even then was not very strong. 'Diat case 
went up in Appeal and reported in (1909) 
2 KB 604. But there again there was no 
decision on this point. As Cozens-Hardy 
M. R. observed at p. 608: — 

"This case has been argued on the as- 
sumption that electrical energy is to be 
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considered as goods, wares or merchan- 
dise for the purposes of this clause, and 
we are dealing with it on that footii 
but it must not be taken that we -have 
either assented to or dissented from the 
proposition which may some day require 
careful consideration.” 

19. Except judicial doubts, expressed 
in a very hesitant manner in some of the 
cases just noticed aPove, there appears to 
be no authority in support of the propo- 
sition that electricity cannot be goods. On 
the other hand, there are judicial deci- 
sions in India which say that electricity 
is goods. The first decision to notice is 
Naini Tal Hotel v. Naini 'Tal Municipality, 
AIR 1946 All 502 at. p. 505. The Divi- 
sion Bench of the Allahabad High Court 
at p.’ 505 observed ' as ' follows' in that 
case: — •; 

' "The femainirig objection that - electric 
energy' is not 'goods" v/ithin the ineanihG 
of 'Aft. •;52 requires more ■ consideration. 

It may < )De 'rioted first of'all that in the 
Allahabad case, cited - in' AIR 1938 Lah 
338; no’ such ’’ objection' -appefe to have 
been taken 'and'-it' was a'ssum'ed that the 
article , applied "to^ electric 'energy ^as ''much 
as' -'to' any 'otheri- comrhodity.' ■ The' ’word 
’goods';’ is riot’ defined 'in the ’-Limitation 
Act,' but' According to’ the definition' in the 
Ih'di'a'n.’ 'Sale of Goods "Act, the -word means 
■'eyer'y '.kind 'of fri'ovable' ■ ‘property ‘other 
than actionable claims ' and m'oney. Electric 
e'ne^gy'is bought and ’sold like any other 
cdinmodity ’arid there ''cari 'therefore ’be no 
doribt thatitis 'property’. Is it movable? 
There does riot appear to have been autho- 
ritative pronouncement on ' this ' point, 
though doubt has' been expressed as to 
the extent to which gas and electricity are 
■"goods” for the purpose of the English 
'Sale of Goods Act.” 

' It was distinctly held in the above case 
by the Division Bench of the Allahabad 
High Court, that electrical energy was 
rhovable property and goods within the 
meaning of the Limitation Act. 

20. It will be unnecessary to refer to 
Lahore case in Firm Attar Singh 
Sant Singh v. Municipal Committee 
Amritsar, AIR 1938 Lah 338 at p. 339 
already mentioned in the Allahabad deci- 
sion. I. shall only make a short reference 
to a more recent decision in Municipal 
Committee, Harda v. Harda Electric Sup- 
ply Co. (Pvt.) Ltd. Harda. AIR 1964 
Madh Pra 101. There is elaborate and 
learned discussion on this point at p. 106-7 
ot that report. The conclusidn there arriv- 
ed at was that electricity came within the 
meaning of the expression "goods” and 
' movable property”. From the common- 
sense point of view also it seems to me 
to be the plain meaning. 

• 21. _ There is also a more cogent consi- 

deration in this regard. The question is 
Jthe principle of construction when a sta- 
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tute creates new jurisdiction and affects 
the old and existing ones. The point for 
construction in this suit is the meaning 
of the word "goods” in , clause 4(ivi oi 
the First Schedule of the City Civil Court 
Act. The plain question is, was it intended 
that the goods in that context was meant 
to be understood in a technical sense? 
Reading the scheme of jurisdiction as dis- 
tributed between the City Civil Court 
and the High Court, and keeping in view 
the ob.iect of the City Civil Court Act as 
stated in the preamble to relieve pressure 
on the Original Side of this . Court, ' it 
appears to me that although there is an 
overall outside financial limit of Rs. 
10;000 for the City Cml Court, that limit 
is reduced to Rs. 5,000 in cases dealing 
with import or export of merchandise, 
stock’ of exchange transactions or future 
markets, ' documents of title to - the goods 
under .the Bale of Goods Act, transactions 
of' merchants and traders relating to the 
buying, orr.the' selling of goods or relating 
tothe, construction-.of .mercantile docu- 
ments or relating or. arising, out of tran- 
sactions 'of' mercantile :agents -under .the 
Indian Sale of Goods Act. : The principle 
appears' to • be . reduced , value • for Cit\ 
Civil . Court Jurisdiction where the tran- 
sactidn concerned is of commercial nature 
because I alL these- items .mentioned , in 
clause. 4 of the First Schedule of the City 
Civil Court Act show .'that the.y are more 
or, less of commercial nature. Therefore 
it 'was provided that, the Original Side of 
this_ Court shall continue to have juris- 
diction arid' the limit was that it must be 
over Rs. 5,000 and not below and if below 
then it- would go to City Civil Court. 
This interpretation is more consistent 
with the language of the Act and the in- 
tention expressed there. For any other 
\-iew would lead to this absurd result 
which I can foresee that a commercial 
suit for sale of batteries claiming, say, a 
sum of Rs. 6,000 could be filed in the 
High Court, but the same suit for the 
same amount of money for supply of elec- 
ti'ical current which would be produced 
by joining the terminals of these batter- 
ies, would not lie here in the Original 
Side of this Court. That would be the 
plain result of accepting Mr. Sinha’s sub- 
mission. Mr. Goho criticised this by say 
ing, and I shall quote his words, that 
battery is goods but when you join the 
terminal producing electricity, it is no 
longer goods? 

22. 'When jurisdiction of a Court re- 
lates to such general expressions "tran- 
sactions of merchants and traders”, "buy- 
ing and selling of goods”, as in Cl. 4(iv) 
of the First Schedule of the City Civil 
Court Act, it is essential that no artificial- 
ly technical and narrow' interpretation 
should be adopted to cut down the broad 
connotation 'of such general 'expressions. 
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23. I am conscious of the language of 
the agreement for electric supply in this 
case and a copy of which has been annex- 
ed to the plaint. These are the standard 
foi-ms. This agreement for supply of 
electrical energy does not use the tradi- 
tional words of buyer and seller. The 
words used are "consumer” and not 'sale’ 
but 'supply’ and the payment is describ- 
ed as payment of energy bills under 
clause 13 of the agreement. But as I 
have said that for the purposes of con- 
struing the jurisdiction of this Court 
under clause 4(iv) of the First Schedule 
of the City Civil Court Act I am satisfied 
that the word "goods” is used there in 
its broad, plain and ordinary connotation 
without the subtlety or artificiality that 
electricity is energy and not matter. The 
language, "consumer” or "supply” is the 
usual language for supply of electricity. 
That does not make it inconsistent with 
the sale of electricity. Even in economics 
the word "consumed” or "consumer” is 
used in respect of many goods irrespec- 
tive of the fact whether they represent 
energy or not. A point was made by Mr. 
Sinha that this was not a sale of goods 
in the sense that the buyer or the con- 
sumer got the goods for all purposes of 
sale, but were entitled to use the electri- 
cal energy supplied by the plaintiff at the 
particular colliery or at the defendant’s 
precincts. That again is not in my view 
inconsistent with the sale of goods or with 
the sale of electricity as goods. Mr. Sinha 
also argued that by purchase of this elec- 
trical current the consumer did not be- 
come the absolute owner in the sense that 
he could not divert the goods or the elec- 
tric current to somebody else. Even so 
that would still make it a sale of goods 
for there are many conditions of sale in 
these days for goods purchased which 
cannot be sold or sold under certain 
limitations. These considerations cannot 
decisively determine the effect and 
meaning of the word "goods” in clause 
4(iv) of the First Schedule of the City Civil 
Court Act for purposes of jurisdiction. But 
on this agreement for supply of electri- 
city in this suit Mr. Sinha faces insupera- 
ble difficulties. This agreement is certain- 
ly a "mercantile document” within the 
meaning of Cl 4(iv) of the First Schedule 
of the City Cml Court Act, for it is a docu- 
ment between merchants and traders, 
for supply of electricity at the business 
of Colliery of the defendant. All these 
questions which Mr. Sinha has raised on 
this agreement involve the construction, 
interpretation and meaning of words and 
clauses of , the mercantile documents. 
Therefore this suit also comes within the 
jurisdiction of this High Court under the 
meaning of the expression, "construction 
of mercantile documents” used in clause 
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4(iv) of the First . Schedule of the City 
Civil Court Act. 

24. In conclusion I will refer to two 
English authorities. In the Thirteenth 
Edition of Chalmers’ Sale of Goods, 1893 
at page 183 there is an observation on 
which Mr. Sinha has naturally relied and 
that observation is in these terms; — 

"Gas, water, electricity may be the 
subjects of larceny, but it is doubtful to 
what extent they are 'goods’ for the pur- 
poses of this Act.” 

Now this comment does not advance 
Mr. Sinha’s case any further. We have 
already noticed this view before. Except 
expressing doubt it does not go beyond 
to deterrmne the point. We have noticed 
the English decisions also on this point. 
But what is necessary to notice is that 
the scherne of the deHnition of 'goods’ in 
the English Sale of Goods Act as con- 
tained in Sections 5, 6 and 7 and section 
62 of the English Sale of Goods Act is 
different. There under Section 62, for in- 
stance, goods include all chattels personal, 
excluding no doubt t’nings in action and 
money. Here under section 2 (7) of the 
Indian Sale of Goods Act goods "means 
every kind of moveable property other 
than actionable claims and money”. They 
are not therefore confined to personal 
chattels. The context and the expressions 
are entirely different in the English Act. 
It would therefore be wrong in my view 
to import English doubts as representing 
the law on the Indian statute. So far as I 
see that even in England nobody has yet 
said and decided that electricity is not 
goods. Beference was made to the deci- 
sion in . Bead v. Croydon Corporation, 
(1938) 4 All EB 631 at page 647 

where water appears to have been 
held to be goods and a similar argument 
that the contract there to supply water 
wag a contract for services was repelled. 
The essence, however, of that decision ^ 
was that it was decided on the basis of 
the relationship between a local autho- 
rity supplying water and the rate-paver 
and not on the basis of a contract be- 
tween parties to a contract for the sale of 
goods or for services. The claim there 
arose out of a statutory duty. 

25. In the view that I have taken and 
for the reasons recorded above, I answer 
the issue in the affirmative and hold that 
this Court has jurisdiction to try thi': 
suit. I hold that electricity is goods within 
the meaning of clause 4(iv) of the First! 
Schedule of the City Civil Court Act. 

26. It follows therefore that there wdll 
be a decree for the amount claimed with 
interim interest and interest on judgment 
at 6 per cent per annum and costs. 

Order accordingly- 
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N. C. TALUKDAR, J. 

Supriyo Sarkar, Accused-Petitioner v. 
Sunil Ranjan Sarkar, Complainant-Opp. 
Party. 

Criminal Revn. No. 208 of 1969, D/- 9-6- 
1969. 

Criminal P. C. (1898), S. 185(1) and (2) 
—Fields of consideration under sub-sec- 
tion (1) and sub-section (2) are different 
— Grounds of earlier commencement and 
of general convenience can be considered 
in case falling under sub-section ( 1 ) — 
Presence of additional accused in one pro- 
ceeding has no bearing — (Civil P. C. 
(1908), Pre. — Interpretation of Statutes 
— Redundancy to be ruled out). 

The provisions contained in S. 185(1) 
of Criminal P, C. do not fetter in any 
way the discretion of the High Court by 
enjoining any condition precedent for 
decidhag as to in which of the two or 
more courts, subordinate to the same 
ffigh Court, the enquiry or trial shall 
proceed. In sub-section (2) of the said sec- 
tion, however, the sine qua non for such 
interference is as to where the proceed- 
ings "were first commenced”. The Legis- 
lature could not have intended placing 
such a fetter on the court’s discretion 
under sub-section (1). The canons of inter- 
pretation of statute enjoin that some 
meaning and effect must be given to the 
significant absence of the expression 
"were first commenced” in sub-section (1) 
■and the specific presence thereof in sub- 
section (2) of Section 185 of the Criminal 
P. C. The principles of interpretation of 
statutes rule out redundancy. 

(Para 4) 

The dominant consideration of an ear- 
lier commencement has been incorporated 
in sub-section (2) because it refers •to a 
different state of circumstances. Where 
the two or more subordinate courts tak- 
ing cognizance of the same offence are 
not subordinate to the same lEgh Court 
and therefore to eliminate possible con- 
fosion and conflict, the principle of ear- 
lier commencement has been enjoined as 
the proper criterion, irrespective of any 
gtound of general convenience or of any 
other sufficient reason, for ultimately 
determining as to which of the two High 
Courts would direct the trial of such of- 
fender to be held in any court subordi- 
nate to it. The same is not, however, the 
position as enjoined under sub-section (1) 
of Section 185 of the Code where the two 
Courts concerned are subordinate to the 
SMne High Court. The field of considera- 
tion is therefore wider and includes not 
only the ground of earlier commencement 
but also the ground of general conveni- 
ence ‘and any other sufficient reason, 
thereby not whittling down in any way 
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the discretion of the High Court in decid- 
ing as to which of the two subordinate 
courts shall enquire into or try the of- 
fence, (Paras 4 and 5) 

Furtlier, upon ultimate analysis, the 
question of general convenience does not 
include the complainant and can only 
refer to the accused in such, proceedings 
and the same again must depend on the 
ifacts of each case. Hence, where one of 
the accused applied for dropping of pro- 
ceedings in court 'A’ which was opposed 
not by the co-accused but by the com- 
plainant, held, that the opposition by the 
complainant could not be upheld. 

(Para 5) 

It was further held that the fact that 
in -the proceedings pending before one of 
the courts, there were other persons pro- 
ceeded against, would not make any dif- 
ference and had no bearing upon the 
point for consideration, under Section 185 
(1). AIR 1917 Cal 137 (FB); AIR 1920 PC 
181 at p. 186 and AIR 1964 SC 766 at p. 
772, Foil. (Para 6) 

Cases Referred: Chronological Paras 
(19641 AIR 1964 SC 766 (V 51) = 

(1964) 1 SCJ 121, Ghanshyamdas 
V. Regional Assistant Commr. of 
Sales Tax, Nagpur 5 

(1920) AIR 1920 PC 181 (V 7). 

Quebec Railways Light, Heat and 
Power Co. Ltd. v. Vandry 4 

(1917) AIR 1917 Cal 137 (V 4) = 21 
Cal WN 320 (FB), Charu Chandra 
Majumdar v. Emperor 3, 5 

Prasim Chandra Ghosh, Birendra Nath 
Banerjee, for Petitioner; Manoranjan Das, 
Dipankar Ghosal, Rabiranjan Roy, Gopal 
Chandra Ghosh, for Respondent No. 1; 
Dipak Kumar Sengupta, for State. 

ORDER : — This Rule arises out of an 
order dated the 7th February, 1969 pass- 
ed by Shri S. C. Roy, Additional Chief 
Presidency Magistrate. Cedcutta, in case 
No. C/833 of 1968, upon an application 
filed by the acciased-petitioner Shri 
Supriya Sarkar for dropping the prose- 
cution, holding that the point raised in 
the said petition can only be decided by 
the High Court xmder Section 185(1) of 
the Code of Criminal Procedure and 
directing the accused-petitioner to move 
the said Court for the necessary decision. 

2. The facts leading on to the present 
Rule can be put in a short compass. A 
novel named "Patak”, -written in Bengali 
by the accused no. 1, Shri Samaresh 
Basu, was printed and published by the 
present petitioner, Shri Supriya Sarkar 
in tlie Puja Number of the "Amrita” in 
the year 1375 B. S. In course of reading 
the said novel, the complaints concerned 
were of the view that the said novel con- 
tained several "vulgar, indecent and ob- 
scene passages tending to corrupt the 
minds and morals of the young and to 
degrade the cultiire of the society. One 
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such complaint was lodged under Secs. 
292/293 I. P. C. against two accused per- 
sons viz., Shri Samaresh Basu, the writer 
and Shri Supriya Sarkar, the printer and 
publisher of the magazine, by Shri Sunil 
Rani an Sarkar, Advocate, who described 
himself as a litterateur and a lover of 
Bengali Literature, on 14-12-68 in the 
court of the Additional Chief Presidency 
Magistrate, Calcutta, being case No. C/833 
of 1968. The case was sent for judicial 
enquiry and on a perusal of the same, 
summons was issued on the 6th January, 
1969, by the learned Additional Chief 
Presidency Magistrate. Calcutta against 
the accused no. 1, Shii Samaresh Basu 
under S. 292, I. P. C. and the accused no. 2, 
Shri Supriya Sarkar, the present peti- 
tioner, under Ss. 292 and 293, I. P. C. An- 
other complaint, being case no. C. 3409 of 
1968 was also filed in the Court of the 
Police Magistrate, Ahpore, 24 parganas by 
Sri Deb Kumar Ghosh, Secretary, Nitya- 
nanda Library, Chetla and a member of 
the Cine Film Reform Association of 
India against the above-mentioned two 
accused and also Shri Tushar Kanti Ghosh 
the Editor of the "Amrita” under Sec- 
tions 292 and 293 I. P. C. read with Sec- 
tion 114, I. P. C. relating to the same 
novel called "Patak”. The Police Magis- 
trate, Alipore, examined the complain- 
ants on solemn affirmation and summoned 
all the tliree accused persons under Secs, 
292/293 I. P. C. Both the cases thereafter 
have been pending respectively before the 
learned Additional Chief Presidency 
Magistrate, Calcutta and the learned 
Police Magistrate, Alipore, 24-Parganas, 
two subordinate courts under the jurisdic- 
tion of the same High Court. An appli- 
cation was filed on 25-1-69 by the co-ac- 
cused Shri Supriya Sarkar in the _ case 
pending before the learned Additional 
Chief Presidency Magistrate, Calcutta, 
submitting inter alia that the offences 
alleged in both the cases being identical, 
there cannot be two separate proceedings 
over the same issue and accordingly the 
proceedings pending before the learned 
Additional Chief Presidency Magistrate, 
Calcutta, may be dropped. An objection 
thereto was made on behalf of the com- 
plainant opposite-party no. 1, Shri Sunil 
Ran j an Sarkar. After hearing both the 
parties the learned Additional Chief Pre- 
sidency Magistrate, Calcutta, held by his 
order dated the 7th February 1969 that 
the continuance of the two different pro- 
ceedings in the two different Courts over 
the same offence may lead on to double 
jeopardy under Art. 20(2) of the Consti- 
tution of India and as the point involved 
in the petition can only be decided by the 
High Court, he directed the accused in 
the proceeding pending before him to 
move the Hon’ble High Court for a deci- 
sion of the point under Section 185(1) of 
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the Code of Criminal Procedure and in 
that view he adjourned the case to 25-3- 
69 for further orders. An application for 
revision was accordingly moved on the 
10th March, 1969 and the present Rule 
was obtained by the accused-petitioner. 
After the matter was heard in part it 
tr^lnspired that Shri Samaresh Basu, the 
accused no. 1 in the case, was not added 
as a party by the petitioner and on the 
prayer of the learned Advocate appearing 
on behalf of the petitioner, and in the in- 
terests of justice, the said accused was 
directed to be added as the opposite-party 
no. 2. Shri Samaresh Basu,' however, did 
not ultimately appear though he was serv- 
ed upon. 

3. Mr. Prasun Chandra Ghosh, Advo- 
cate (with Mr. Birendra Nath Banerjee, 
Advocate) appearing on behalf of the ac- 
cused no. 2, the petitioner, has made a 
two-fold submission. The first contention 
of Mr. Ghosh is that in view of the pen- 
dency of two separate proceedings over 
the same offence in two different courts, 
the same would only lead on to double 
jeopardy and as such the proceedings 
pending in the court of the Addition^ 
Chief Presidency Magistrate, Calcutta, as 
prayed for, by the petitioner, should be 
dropped. The second contention of Mr. 
Ghosh is that the dominant consideration 
for interference under Section 185(1) of 
the Code of Criminal Procedure is the 
ground of convenience of the accused and 
not the factiun of earlier commencement 
as enjoined under Section 185(2) of the 
said Code. In this context and in support 
of his contention, Mr. Ghosh relied on 
the enunciation made in Art. 705 in 
Kenny’s Outlines of Criminal Law (19th 
Edn.) as also on the case of Charu 
Chandra Majumdar v. Emperor, report- 
ed in 21 Cal WN 320= (AIR 1917 Cal 137) 
(FB). Mr. Monoranjan Das, Advocate (with 
Messrs. Dipankar Ghosal, Rabiranjan 
Roy, Gopal Chandra Ghosh, Advocates) 
appeared on behalf of the complainant 
opposite-party no. 1 after the arguments 
were heard in part but in the interests of 
justice, I adjourned the case to enable 
Mr. Das to make his submissions. An 
affidavit-in-opposition was also filed on 
behalf of the opposite-party no. 1 and 
was kept on the record. Mr. Das con- 
tended that the question of convenience 
of the accused is immaterial and the sine 
qua non for an interference under Sec- 
tion 185(1) of the Code of Criminal Pro- 
cedure is as to which proceedings 'were 
first commenced’ as enjoined under Sec- 
tion 185(2) of the Code of Criminal Pro- 
cedure. The question, according to Mr- 
Das, is one of law and relates to the in- 
terpretation of Section 185(1) of the Code 
of Criminal Procedure. In this context 
Mr. Das further submitted that the pro- 
ceedings before the learned Additional 
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Chief Presidency Magi^ate, Calcutta, 
were started first as cognizance was taken 
on the 14th December, 1968 whereas p 
the case before the learned Police Magis- 
trate at Alipore such cognizance was 
taken on the 18th December, 1968. Mr 
Das also contended that the numbp_ of 
accused persons is not the determining 
factor for holding as to in which of the 
two courts, subordinate to the same High 
Court, an enquiry or trial for the offence 
shall go on. Mr. Dipak Kumar Sengupta, 
Advocate, appearing on behalf of the 
State has supported the Rule and has 
contended that the concept of an earlier 
commencement as enjoined under Sec- 
tion 185(2) of the Code of Criminal Pro- 
cedure cannot be imported into Section 
185(1) for the purpose of determining as 
to in which of the two subordinate courts, 
the enquiry or trial should go^ on. Mr. 
Sengupta further contended that it should 
not be overlooked that in the Alipore 
case there are three accused persons md 
not two as in the proceedings pending 
before the learned Additional Chief Pre- 
sidency Magistrate. Calcutta and that the 
question being one of convenience of the 
accused, the proceedings in Alipore 
should continue as prayed for by one of 
the accused himself, arid not objected to 
by the other. 

4, Having heard the learned Advo- 
cates appearing on behalf of the respec- 
tive parties and having considered the 
materials on the record, I will now pro- 
ceed to determine the point at issue in the 
light of the same. The point involved in 
this Rule is of some importance and re- 
lates to the interpretation of Section 185 - 
(1) of the Code of Criminal Procedure. It 
is pertinent dn this context to refer to the , 
language of sub-section (1) of Section 185 
of the Code which runs as follows: 
"whenever 'a question arises as to which 
of two or more courts subordinate to the 
same High Court ought to inquire into 
or try any offence it shall be decided by 
that High Court.” The provisions of sub- 
section (2) of the said section would also 
be relevant in this coimection. It lays 
down that "where two or more courts not 
subordinate to the same High Court have 
taken cognizance of the same offence the 
High Court within the local limits of 
whose appellate criminal jurisdiction the 
proceedings were first commenced may 
direct trial of such offender to be held 
in any cotrrt subordinate to it and if it 
so decides altogether proceedings against 
such persons in respect of such offence 
shall be discontinued.” It will appear 
therefore that the provisions contained 
in Section 185(1) of the Code of Criminal 
Procedure do not fetter in any way the 
discretion of the High Court by enjoining 
my condition precedent for deciding as to 
in which of the two or more courts, sub- 
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ordinate to the same High Court, the en- 
quiry or trial shall proceed. In sub-sec- 
tion’ (2) of the said section, however, the 
sine qua non for such interference is as 
to where the proceedings "were first com- 
menced”. The point for determination 
therefore is whether the concept of an 
earlier commencement as enjoined in sub- 
section (2) can be imported into sub- 
section (1) of Section 185 of the Code of 
Criminal Procedure, which is othenvise 
silent on the same. If it can be so import- 
ed and be deemed to be the only ground 
for interference thereunder, it is the Pre- 
sidency Magistrate’s Court, wherein the 
proceedings were first commenced, tha 
should be the court where the proceed- 
ings should continue in preference to the 
other proceedings pending in the court 
of the learned Police Magistrate at Ali- 
pore. On an interpretation of the rele- 
vant provisions of the Code, I, however, 
hold that it is not so and that it had 
never been the intention of the legisla- 
tore that it should be so. The canons of 
interpretation of statute enjoin that some 
meaning and effect must be given to the 
significant absence of the expression 
"were first commenced” in sub-section (1) 
and the specific presence thereof in sub- 
section (2) of Section 185 of the Code 
of Criminal Procedure. The principles of 
interpretation of statutes rule out redun- 
dancy, and as was observed by Lord 
S^ner in the case of Quebec Railways, 
Light, Heat and Power Co. Ltd. v. Van- 
dry, AIR 1920 PC 181 at p. 186 that 
"effect must be given if possible to all 
toe words used, for toe legislature Is 
deemed not to waste its words or to say 
anything in vain.” Mr. Justice Subbarao 
(as His Lordship then was) also observed 
m the case of Ghanshyamdas v. Regional 
Assistant Commissioner of Sales Tax, 
Nagpur. AIR 1964 SC 766 at p. 772 that 
"A construction which would attribute 
redundancy to a legislature shall not be 
accepted except for compelling reasons.” 
I respectfully agree with toe same and I 
hold that the dominant consideration of 
an earlier commencement has been incor- 
porated in sub-section (2) of Section 185 
of toe Code of Criminal Procedure for 
good reasons because toe said sub-section 
refers to a different state of circums- 
tances, where the two or more subordi- 
nate courts taking cognizance of the same 
offence are not subordinate to the same 
High Court and therefore to eliminate 
possible confusion and conflict, the prin- 
ciple of earlier commencement has been 
enjoined as the proper criterion, irrespec- 
tive of any groimd of general convenience 
or of any other sufficient reason, for ulti- 
mately determining as to which of the 
two High Courts would direct the trial of 
such offender to be held to any court sub- 
ordinate to it. The same is not, however. 
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the position as enjoined under sub-section 
(1) of Section 185 of the Code where the 
two courts concerned are subordinate to 
the same High Court. The field of con- 
sideration is therefore wider and includes 
not only the ground of earlier commence- 
ment but also the ground of general con- 
venience and any other sufficient reason 
thereby not whittling down in any way 
the discretion of the High Court in decid- 
ing as to which of the two subordinate 
courts shall enquire into or try the 
offence. If the legislature wanted to lay 
down that the sole ground for interfer- 
ence imder Section 185(1) of the Code of 
Criminal Procedure is merely that of an 
earlier commencement of the proceedings 
concerned, it could have said so in ex- 
press words. In view of the same and in 
consonance to the rules of interpretation 
of statute, a true and proper effect must 
be given to the provisions as incorporated 
in sub-section (1) to Section 185 of the 
Code. In my view the discretion conferred 
under the said sub-section is unfettered 
and imtrammelled by any consideration 
of an earlier commencement only. The 
factum of earlier commencement may be 
one such consideration but not the only • 
consideration or an inflexible considera- 
tion for exercising the discretion of the 
court conferred under Section 185(1) of 
the Code of Criminal Procedure. In that 
context undoubtedly the question of con- 
venience of the parties may be a material 
consideration, the nature of the case and 
the facts thereof will also be another 
yard-stick for exercising the said discre- 
tion; and last but not ihe least, _ sufficient 
reason is also one of the criteria for 
such determination. 

5. So far as the groimd of convenience 
of the parties is concerned, there is no 
question however, of the complainant be- 
ing inconvenienced because the complain- 
ants are different in the two different 
proceedings and as such, whoever may be 
the complainant will not be inconveni- 
enced in any way wherever the proceed- 
ings may ultimately take place. Upon 
ultimate analysis the question of general 
convenience does not include the com- 
plainant and can only relate to the 
accused in such proceedings and the same 
again must depend on the facts of each 
case. In the instant case one of the 
accused is the petitioner and on his 
ground of convenience and prejudice he 
has prayed for the proceedings at Presi- 
dency Magistrate’s Court, Calcutta to be 
dropped. 'The co-accused, who has been 
made a party, has not appeared to object 
but it is only the complainant who had 
objected to the prayer in the court below 
and has reiterated the said objection in 
this Court. In this connection Mr. Ghosh 
appearing on behalf of the accused-peti- 
tioner, Shri Supriya Sarkar has referred 
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to Art. 705 in Kenny’s Outlines of Crimi- 
nal Law (19th Edn.). The said article refers 
to venue. It has been observed therein that 
"At common law an offence can only be 
tried by the court within whose jurisdic- 
tion it (or a part of it) was committed, 
but by Section 11 of the Criminal Justice 
Act, 1925, as modified by the Magistrates 
Courts Act. 1952, S. 2(4), it is provided 
that a person charged with any indict- 
able offence may be proceeded against, 
indicted, tried and punished in any place 
in whicii he was apprehended, or is in 
custody, or has appeared to a summons, 
on that same charge, just as if the offence 
had been committed there; unless it ap- 
pears to the examining justices that the 
accused would suffer hardship if he were 
indicted and tried in such place.” A fur- 
ther reference in this connection mav be 
made to the case of 21 CWN 320= (AIR 
1917 Cal 137) (FB). It is undoubtedly true 
that the said case was decided in the con- 
text of the old Act before amendment of 
Act 18 of 1923, which not only amended 
sub-section (1) of Section 185 but also 
added sub-section (2) to the said section 
to set at rest the conflict in decisions be- 
tween the Calcutta and the Madras High 
Courts. But the principles laid down 
therein relating to the 'ground of general 
convenience would hold good. The majo- 
rity of the Full Bench held that Section 
185 is not restricted to cases in which 
there is doubt as to whether one court 
or another has jurisdiction but includes 
cases in which the doubt is on the poinf 
where the choice between the two court! 
both of which have jurisdiction should be 
decided on the ground of general conve- 
nience. I respectfully agree with the ob- 
servations made by the Full Bench and I 
hold that the groimd of convenience is 
also one of the factors which should deter- 
mine ultimately as to in which of t’v 
two or more courts subordinate to the 
same High Court, the offence shall be 
enquired into or tried. I uphold therefore 
the contentions raised in this behalf by 
Mr. Prasun Chandra Ghosh. 

6. Before I part with the case. I must 
refer to another submission that was 
made on behalf of the petitioner viz. that 
in the proceedings pending at Alipore 
there are three accused persons and as 
such for a proper determination, the said 
proceedings should be allowed to con- 
tinue. It was also prayed for by Mr. Dns 
on behalf of the opposite-party no. 1 that 
if it be so necessary, he may be permitted 
to add the name of the third accused in 
the proceedings pending before the learn- 
ed Additional Chief Presidency Magis- 
trate, Calcutta. The learned Additional 
Chief Presidency Magistrate, Calcutta 
rightly held that the inclusion of a third 
accused in the proceedings at Alipore 
does not make any difference and has no 
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bearing upon the point for consideration 
under Section 185(1) of the Code of Cri- 
minal Procedure. I agree with the _ said 
finding and this contention accordingly 
f^s. 

7. In the result, I make the Rule ab- 
solute; and I direct that, of the two courts 
subordinate to this court, Shri M. B, 
Mukherjee, Police Magistrate, Alipore 
shall try the case pending against the 
three accused persons under Ss. 292/293 

I. P. C., being case No. C 3409 of 1968, ex- 
peditiously and in accordance with law. 

Petition allowed. 
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Bratindra Nath Dey, Petitioner v. 
Sukumar Ch. Dey, Respondent. 

Testamentary Suit No. 1 of 1967, D/- 
21-2-1969. 

(A) Succession Act (1925), S. 74 — Un- 

natural provision in v(^ — It is relevant 
factor in considering validity or execu- 
tion of vpill or in determining testamen- 
tary capacity of testator where undue in- 
fluence is alleged or due execution of will 
is challenged. (Para 7) 

(B) Succession Act (1925), Ss, 300(2), 
57 — Notification under when necessary. 
Am 1950 Cal 377, Not foU. 

Under S. 300(2) notification is required 
only when the High Court exercises its 
concurrent jurisdiction in a case other 
than the cases mentioned in S. 57 of the 
Act. S. 57 of the Act refers to cases of 
Wills made by a Hindu on or after first 
day of September 1870 within West Ben- 
gal and also other Wills made by a Hindu 
which are not mentioned under the two 
groups of wills mentioned in S. 57 fa) and 

(b); (1910) ILR 37 Cal 224 & AIR 1959 
Mys 83 (FB), Rel. on; AIR 1950 Cal 377, 
Not foil. (Para 10) 

Cases Referred: Chronological Paras 

(1961) AIR 1961 J & K. 61 (V 48), 

Tilak Raj v. Prithipal Singh 9 

(1959) AIR 1959 Mys 83 (V 46) 

ILR (1957) Mys 457 (FB), In re 
Gordon Frederic Muirhead 10 

(1950^ AIR 1950 Cal 377 (V 37)=' 

54 Cal W. N.- 225, Maniklal v. 
Hiralal Shaw 10 

(1946) AIR 1946 Oudh 73 (V 33) =>' 

1945 Oudh W. N. 316, Frederick 
George Stimpson v. E. M, 
Bennett 10 

(1936^ AIR 1936 P. C. 60 (V 23) 

=40 Cal WN 257, Bhojraj v. 

Sita Ram , 5 


(1931) AIR 1931 Cal 458 (V 18) = 


ILR 58 Cal 418, Ram Prasad 
Chimanlal v. HazarimuU Lalchand g 

(1929) AIR 1929 Lah 282 (V 16) = 

11 Lah LJ 11, Mst. Sobhag Rani 
V. Mt. Lado Rani 10 

(1910) ILR 37 Cal 224 = 5 Ind Cas 
1003, Nagendra Bala Debi v. 
Kashipati Chowdhairy . 10 

(1894j ILR 21 Cal 279, Umesh 
Chandra Biswas v. Rashmohini 
Dassi 6 

(1847) 6 Moo P. C. 137 = 13 E. R. 

636, Mitchell v. Thomas 6 

Dutt, for Petitioner; Ghosh, for Res- 

pondent. 


JUDGMENT: — This is an application 
on behalf of Bratindra Nath Day. a 
grandson of the deceased testator for the 
grant of Letters of Administration to the 
estate of the deceased. The testator 
Triguna Char an Dey also known as Joy 
Chandra Dey died on the 27th of October 
1959 at his residence at Dey Para in 
Chinsura in the district of Hooghly 
leaving the following persons as his legal 
heirs and near relations: — 

(a) Sm. Sorojinibala Dassi, widow 

(b) Sri Madhusudan Dey, son 

(c) Sm. Bala Singh, Daughter 

(d) ” Parbati Bala Addya, Daughter 

(e) "Lalitabala Dassi. widow of a prede- 
ceased son Debi Charan Dey who died 
on 15-2-57. 

(f) Sri Nirod Baran Dey, grandson of 
the testator through the said Debi' 
Charan Dey and who died unmarried on 
16-7-60. 

(g) Sri Sukumar Chandra Dey, son of 
the said Debi Charan Dey. 

(h) Sri Dilip Kumar Dey, son of the 
said Debi Charan Dey. 

(i) Sm. Sandha Dey, minor daughter of 
the said Debi Charan Dey. 

(j) Sri Golok Behari Dey, minor son of 
the said Debi Charan Dey. 

The said testator executed his will on 
August 8, 1950 at his residence in Chin- 
sura. The present applicant is the son of 
Madhusudan Dey, who made this present 
application on 30th April 1966. The said 
Sukumar Chandra Dey has lodged caveat 
and is contesting the present application. 
The following Issues have been settled: — > 
1. Did the testator have the testa- 
mentary capacity at the time of execu- 
tion of the Wm? 

2. Has the Court jurisdiction to grant 
Letters of Admi ni stration in this matter? 

3. What relief is the petitioner entitled 
to? 

(After discussing the evidence in paras 
2 to 4 the judgment proceeded:) 

5. Now, taking into consideration the 
facts and the ' surrounding circumstances 
it appears to me that the testator was an 
xmhappy man on account of the fact that, 
his two sons and one daughter were not 
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normal. The daughter, who had commit- 
ted suicide must have developed insanity 
after her marriage, otherwise she would 
not have been married at all. Be that as 
it may, there is nothing to show that in 
August 1950 the testator’s physical and 
mental conditions were such that he was 
not in a position to understand the 
contents of the Will. On the con- 
trary the evidence of the doctor is 
that he was in a position to under- 
stand things. Relying on Bhojraj v. Sita 
Ram, AIR 1936 PC 60, it has been argued 
by Mr. Ghosh, counsel for the respondent, 
this admission should not be relied upon 
in the context of other evidence. But 
■there is no evidence on behalf of the res- 
pondent or of any witness that the testator 
had no capacity to understand things in 
August 1950. The signature in the Will 
has not been challenged at aU. The name 
was signed by the testator in a clear legible 
way. Dr. Chatterjee has admitted that 
there was lapse of sanity and insanity 
occasionally. The Will was executed in 
August 1950 and the testator died in 
1959. It is not the case of the respon- 
dent that during the period between 1950 
and 1959 he was insane continuously. As- 
suming that he was suffering from in- 
sanity in 1950, there is no evidence show- 
ing that during long nine years he dis- 
cussed the Will or wanted to change it. 
His wife has been carefully preserving 
the said will. If the will would have been 
unnatural or if the will would have been 
concocted or if the will would have been 
executed under some conspiracy, collusion 
or undue influence, his widow after his 
death could have destroyed it. As a Hindu 
widow she would have expressed her 
views that it was not her husband’s 
intention to give effect to the provisions 
of the Will. It is true that she as 
executrix did not apply for grant of the 
probate, but it should be remembered that 
the testetor died on 27th October, 1959 
and she died on 26th August 1961, It is 
quite possible as suggested by coxmsel for 
the petitioner, that she did not take the 
trouble of taking steps to pay the Estate 
Duty during the year of mourning. Her 
decision to preserve the Will shows that 
she did not consider the Will to have 
been executed by the testator involun- 
tarily, nor she wanted to have the ad- 
ministration of the estate disturbed during 
her lifetime. The normal condition of the 
testator at the time of the execution of 
the Will has also been confirmed bv the 
attesting witness and also the present 
applicant. 

6. Relying on Umesh Chandra Biswas 
V. Rashmohini Dassi, (1894) ILR 21 Cal 
279, Mr. Ghosh has argued that due exe- 
cution of a Will implies not only that the 
testator must be in such a state of mind 
as to know the execution of the document 
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as his Will but that he knew and ap- 
proved the contents of the WiU. According 
to him the petitioner has failed to prove 
that the alleged Will is the testator’s Will 
and that he knew the contents of the Win, 
In my view this case is not of much as- 
sistance to the respondent. As stated ear- 
ber, there is evidence of the attesting 
witness and also the propounder of the 
Will and Dr. Chatteriee to the effect that 
in 1950 the testator did not suffer from 
any physical or mental ailment. There is 
also evidence that the attesting witness 
has signed his name in the Will in pre- 
sence of the testator and other attesting 
witnesses. The signature of the Will has 
not been challenged as a forged one. 'The 
execution of the Will also has not been 
raised as an issue by the respondent. Al- 
though a feeble attempt has been made 
that the execution was done under the 
undue influence of the petitioner no parti- 
culars have been stated in the affidavit 
of the respondent to raise the plea of un- 
due influence. Besides the petitioner was 
only 12 years old at the time of the 
execution of the Will. There is no sug- 
gestion in the cross-examination that the 
Will to which the testator put his signa- 
ture was not the testator’s Will. In the 
absence of any positive evidence on the 
part of the respondent it is not possible 
for me to hold that the testator did not 
know the contents of his Will. Further, 
the facts of the said decision in (1894) 
ILR 21 Cal 279 (supra) are distinguish- 
able. There in the grounds of ob.iection 
execution of the Will, physical and mental 
capacity of the testator and improbability 
of execution have been mentioned and 
only one general issue was raised which 
is as follows: — 

"Was the Will duly executed by the 
testator according to law.” 

In this decision the High Court has 
relied upon an observation of Judicial 
Committee in Mitchell v. Thoma«, (1847) 
6 Moo PC 150 where the learned Judge 
has made the following observations: — 

"This of course involves in the pro- 
position that the testator knew and ap- 
proved of the contents of the instrument, 
the proposition that he was a free and 
capable testator, since knowledge implies 
his possession of the capacity without 
wliich he could not know the contents of 
the Will, and approval cannot be real 
and complete without a free exercise of 
the Will.” 

The learned Judges of the High Court 
in the said decision have stated that in 
ordinary cases the execution of a Will 
by a competent testator raises the pre- 
sumption that he knew and approved the 
contents of the Will, but where the men- 
tal capacity of the testator is challenged, 
the Court ought to find whether upon the 



1970 Bratindra Nath v. S. C. Dey (Mastid J.l [Prs. 6-10] CaL 87 


evidence the testator was of sound dis- 
posing mind and did know and approve 
the contents of the Will. The learned 
Judges there have allowed the appeal inas- 
much as that although there v/as 
evidence to establish that the test- 
ator did know and approve of the 
contents of the Will the learned 
District Judge had not pronounced his 
opinion upon it. Accordingly, the High 
Court was of the opinion that the learn- 
ed District Judge^ was wrong_ in not 
expressing his opinion on the point. But 
instead of remanding the case they exa- 
mined the evidence themselves emd came 
to the following conclusion: — • 

"Upon the evidence I am wholly unable 
to say that the plaintiff has given satisfac- 
toryproof that the Will propounded is 
that of a free and capable testator, or 
that there is any satisfactory evidence 
-that Mohim ftestatorl knew and. approved 
the contents of the WOl.” 

This observation shows that the learn- 
ed judges did not find any satisfactory 
proof that .the Will executed was that of 
a tree and capable testator. In the pre- 
sent case I am fully satisfied for reasons 
stated above that the testator signed the 
Will as a normal p^son and that he must 
be presumed to have the knowledge of 
the contents of the Will, particularly be- 
cause there is no attempt for rebuttal of 
the said presumption nor has the execu- 
tion of the Will been challenged before 
me. It may be added here that the coun- 
sel for the respondent has made various 
suggestions with respect to the circxim- 
stances xmder which the Will was exe- 
cuted. The respondent was a very yoimg 
boy of less than 12 years old and he could 
not have any personal knowledge of those 
facts although he has verified in his afB- 
davit in the present proceeding the truth 
of those statements on the basis of Ms 
knowledge. The respondent or his mother 
or any other member of the family has 
not been called as a witness to disprove 
the petitioner’s case. 

7. It has also been faintly suggested 
by Mr. Ghosh that the Will is an im- 
natural Will and injustice has been done 
to his client. It is true that the unnatural 
provision of a Will may be a relevant 
factor in considering the validity or exe- 
cution of a Will or in determining the 
testamentary capacity of the testator. But 
in the absence of any issue challenging 
the validity of the Will on the grounds 
of undue influence or due execution such 
provision cannot be a determining fac- 
tor. In any event the provisions of the 
Will do not appear to me to be unnaturaL 
The residential house has been allotted to 
the petitioner in the Will whereas certain 
shops and a vacant plot of land where 
the testator contemplated to erect a resi- 


dential house have been given to the 
heirs of his predeceased son Debi Charan 
Dey. Further the moveables have been, 
bequeathed in the Will in equal shares to 
Madhu Sudan Dey and the respondents 
group. 

8. For all these reasons I hold that 
Triguna Charan Dey had the testamen- 
tary capacity at the time of the execution 
of the Will and, as such, the issue is de- 
cided against the respondent. 

Issue No. 2. . 

(a) The respondent has not raised any 
plea of jurisdiction in Ms affidavit, and, 
Mr. Dutt, on behalf of the petitioner, has 
submitted that tMs issue should not have 
been raised. At the time when the issue 
was raised Mr. Dutt did not object. But 
relying on Ram Prasad CMmanlal v. 
Hazarimull Lalchand, AIR 1931 Cal 458, 
and Tilak Raj v. Prithipal Singh. AIR 1961 
J & K 61 Mr. Ghosh has strenuously 
argued that under O. VII, R. 1 of the 
Code of Civil Procedure it was incum- 
bent upon the petitioner to state in the 
petition the facts and circumstances under 
wMch this Hon’ble Court has jurisdiction 
to hear the matter. It is in that context 
Mr. Dutt has submitted that the plea of 
jurisdiction should not be decided by me. 
As plea of jurisdiction has been argued 
by counsel for both the parties and as in 
the present case it is a pure question of 
law, I, however, feel that question of 
jurisdiction should be decided by me. 

10. Mr. Ghosh has argued that the 
testator died in Chinsura leaving all his 
properties there and, as such, the Cal- 
cutta High Court has no jurisdiction in 
the matter. He, at a later stage, has con- 
ceded that S. 300(1) of the Indian Succes- 
sion Act, 1925 gives a concurrent juris- 
diction to the Calcutta High Court and 
that this Hon’ble Court can deal with 
this matter although no part of the pro- 
perty of the deceased has been left by 
him within the original jurisdiction of 
this Hon’ble Court. He. however, has 
stated that the petitioner should have 
stated that the necessary notification re- 
quired rmder S. 300(2) of the Act should 
have been mentioned to invoke the con- 
current jurisdiction of this Hon'ble 
Court, Reliance has been placed by Mr. 
Dutt in Maniklal Shah v. Hiralal Shaw, 
AIR 1950 Cal 377 where J. P. Mitter, J. 
has come to the conclusion that the neces- 
sary notification made imder Probate and 
Administration Act of 1881 is a sufficient 
compliance with the requirement of the 
notification under S, 300(2) of the Indian 
Succession Act. I, however, told Mr. Dutt 
that I am not satisfied with the reason- 
ings of the conclusion arrived at by the 
learned Judge. On that view, Mr. Ghosh 
has also reiterated my objection that a 
notification under Probate & Administra- 
tion Act of 1881 cannot be treated as a 
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notification under S. 300(2) of the Indian 
Succession Act, 1925, which has repealed 
the Probate & Administration Act of 
1881. Apart from the effect of S. 6 of the 
General Clauses Act, 1897 and that of 
Article 225 of the Constitution read with 
clause 34 of the Letters Patent, in ’ 
opinion, no notification is necessary under 
jS. 300(2) of the Act in the present case. 
I It appears to me that under S. 300(2) 
notification is required only when the 
High Court exercises its concurrent .iuris- 
diction in a case other than the cases 
mentioned in Section 57 of • the Act. 
Section 57 of the Act refers to 
cases of Wills made by a Hindu on or 
after 1st day of September 1870 within 
West Bengal and also other Wills made 
by a Hindu which are not mentioned 
under the two groups of Wills mentioned 
in S. 57(a) & (b). The present Will ad- 
mittedly is a Will which comes under the 
cases of S. 57(a) & (c) and in the pre- 

mises no notification is necessary to in- 
voke the concurrent iurisdiction of this 
Hon’ble Court. Reliance may also be plac- 
ed on Nagendra Bala Debi v. Kashipati 
Chowdhury, (1910) ILR 37 Cal 224; AIR 
1955 Cal 377 (supra) and In re Gordon 
Frederic Muirhead, AIR 1959 Mys 83. In 
any event, Mr. Dutt has referred me to 
Mst. Sobhag Rani v. Mt. Lado Rani, AIR 
1929 Lah 282, and Frederick George 
Stimpson v. E. M. Bennett, AIR 1946 
Oudh 73 in support of his contention that 
the Court has .iurisdiction inasmuch as 
the G. P. Notes and the dividends of the 
shares of the companies having their 
registered offices in Calcutta are payable 
to the testator or his heirs within the 
iurisdiction of the Hon’ble High Court. 
As I have already held that this Court 
has jurisdiction under S. 300 of ihe Indian 
Succession Act, 1925 it is not necessary 
for me to decide this point. In the pre- 
mises I decide the issue in favour of the 
petitioner. 

Issue No. 3. 

11. I hold for the reasons stated above 
that there will be order in terms of pra- 
yer ’A’ The petitioner’s cost of the appli- 
cation will come out of the estate of the 
testator. Respondent shall bear his own 
costs. 

Order accordingly 


AIR 1970 CALCUTTA 88 (V 57 C 11) 

A. K. DAS AND K. K. MITRA, JJ. 
Atul Chandra Pal and others, Accused- 
Petitioners V. The State, Opposite Party. 

Criminal Revn. Case No. 999 of 1966, 
p/- 14-1-1969. 

(A) Essential Commodities Act (1955), 
S. 7(1) (a) (ii) — Rice (Eastern Zone) Move- 
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ment Control Order (1959), S. 4 — Trans- 
port of rice from place in border area to 
place in Eastern Zone outside border area 
is not prohibited under S. 4 of 1959 Order 
— Transport — What is. 

Transport of rice from a place in the 
border area to a place in the Eastern 
Zone outside the border area is not pro- 
hibited imder S. 4 of the Rice (Eastern 
Zone) Movement Control Order, 1959. 
S. 4 speaks of transporting from any place 
in the border area to any other in that 
area and this involves the question of 
destination. The use of the word transport 
connotes movement from one place to an- 
other and the mere fact that the normal 
route p along the border area does not 
either indicate that' it was transported 
to another place in the same area, while 
the known destination is elsewhere, that 
is, a place in the Eastern Zone outside the 
border area. To hold otherwise is to hold 
that goods on transit are transported to 
every point between the starting point 
and its destination. 

(Paras 5 and 6) 
(B) Penal Code (1860), S. 40 — Mens 
rea — When not essential for conviction.- 
The well established rule is that TTnless 
a_ statute clearly or by necessary implica- 
tion rules out mens rea as a constituent 
part of crime, the defendant could not be 
held guilty of an offence under a crimi- 
nal law unless he has guilty mind. 

(Para 9) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 43 (V 53) = 1966 
Cri LJ 71, Nathiilal v. State of 
M. P. 9 

(1961) AIR 1961 Cal 240 (V 48)= 

1961 (1) Cri LJ 488, Madanlal Arora 
v. State 9 

S. S. Mukherjee and K. K. Mukherjee, 
for Petitioners; F. M. Sanyal, for Oppo- 
site Party. 

DAS, J.: — This is a re'visional applica- 
tion against an order of con'viction imder 
Section 7(l)(a)(ii) of Act X of 1955. The 
petitioners were sentenced to R. I. for 
three months each and the rice seized was 
confiscated. There was an appeal against 
the order but the learned Sessions Judge 
dismissed the appeal. 

2. The facts leading to the prosecution 
are as foUows : — 

On April 5, 1964 the petitioners were 
detected moving ■with six cart-loads of 
rice in a field in mouza Laka within the 
five mile border area between West Ben-, 
gal and Bihar. The Cordoning Officer in- 
tercepted the carts which were being 
driven by petitioners 2-5, who told that 
the rice belonged to petitioner no. 1, who 
was also moinng with the carts. The carts 
■with the men were taken to the police 
Station where a ■written complaint was 
filed by the Inspector. Investigation start- 
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ed and charge-sheet was submitted 
against parties. 

3. Defence was a plea of innocence and 
the petitioners contended that rice was 
being taken to Burdwan in West Bengal 
and not to Bihar. 

4. The learned Magistrate held on the 
evidence that rice was being smuggled to 
Bihar at that unearthly hour along 
routes seldom used by the villagers. The 
learned Sessions Judge held that 

"it is an offence if any person trans- 
ports rice to any place within the area of 
five miles of Bihar Border. The evidence 
is that the accused persons were found 
carrying rice within 2l miles of the 
border area "without permit”. 

He therefore dismissed the appeal. 

5. Admittedly, the parties had no 
license or permit for movement of paddy 
or rice. Sec. 4 of the Rice (Eastern Zone) 
Movement Control Order 1959 reads as 
follows: 

No person shall transport, attempt to 
transport or abet the transport of rice — 

(a) to any place in the border area 
from any place in the Eastern Zone out- 
side that area; or 

(b) from any place in the border area 
to any other place in that area; except 
under and in accordance with a permit 
issued by the State Government or any 
Officer authorised by that Goveriunent 
in this behalf. 

This provision speaks of restrictions on 
transport of rice to or within the border 
area. Border area means the area falling 
within a five mile belt all along the bor- 
der of the Eastern Zone which means the 
territory comprising the States of Orissa 
and West Bengal. Section 4 prohibits 
transport of rice, 

(I) to any place within the border area 
from any place in the Eastern Zone out- 
side that area, or 

(II) from any place in the border area 
to any other place in that area without 
license or permit. 

The prohibition, therefore, does not 
relate to transport from any place in the 
border area to any area in the Eastern 
Zone outside the border area. The defence 
version is that they were transporting the 
rice to Banduang which is within the 
Eastern Zone but outside the border area. 
Mr. Palit at one stage argued that Bandu- 
ng is within the border area but there 
is no evidence to that effect. Transporta- 
tion to Banduang from any place in the 
border area is not prohibited, and there- 
fore no offence was committed. 

6. Mr. Palit next argued that the rice 
in_ carts were intercepted at village Laka 
within border area and it was being 
brought from village Sindri within the 
same area. The movement was therefore 
from one place in the border area to an- 
other place in the same ai’ea where it was 


intercepted. Section 4, however, speaks 
of transporting from any place in the 
border area to any other place in that 
area and this involves the question of 
destination. According to defence, it was 
being transported to Banduang and even 
prosecution, witnesses conceded that it 
was the normal route to Banduang. The 
use of the word 'transport’ in our view 
connotes movement from one place to 
another and the mere fact that the nor- 
mal route is along the border area does 
not either indicate that it was transport- 
ed to another place in the same area, 
while the Icnown destination is elsewhere. 
To hold otherwise is to hold that goods 
on transit are transported to every point 
between the starting point and its des- 
tination. 

7. Mr. Palit drew our attention to de- 
finition of the word 'transport’ in Cl. (f) 
of Section 2 but it speaks of mode of 
transport merely obviously to include 
manual movement by individuals. 

8. Prosecution failed to show by evi- 
dence that the parties either transported 
or attempted or abetted the transport to 
any other place in the border area and 
therefore the conviction cannot be justi- 
fied. The idea is to prevent smuggling 
outside the Eastern Zone and not against 
transport to other parts of the Eastern 
Zone outside the border area and the 
manner in which the carts were inter- 
cepted did not satisfy the requirements 
for a successful prosecution. 

9. Mr. Mukherjee, learned Advocate 
for the petitioner also challenged the learn- 
ed Judge’s finding regarding mens rea. The 
learned Judge held on the authenticity 
of a decision of this Court reported in 
AIR 1961 Cal 240 that mens rea is not 
necessary for a conviction under Sec. 7 
of the Essential Commodities Act. This 
question was considered by the Supreme 
Court in a decision reported in 1966 Cr, 
LJ 71 = (AIR 1966 SC 43), Nathulal v. 
State of M. P., where it was held that 
the mere fact that the object of the sta- 
tute is fco promote social welfare activity 
or to eradicate a grave social evil is not 
by itself decisive to exclude mens rea. 
Only where it is absolutely clear that the 
implementation of the object of the sta- 
tute would otherwise be defeated that 
mens rea may, by necessary implication, 
be excluded from a statute. The nature of 
the mens rea that would be implied in a 
statute creating an offence depends on the 
object of the Act and the provisions 
•hereof. The well established rule is that 
unless a statute clearly or by necessary 
implication rules out mens rea as a con- 
stituent part of crime, the defendant 
could not be held guilty of an offence 
under a criminal law unless he has guilty 
mind. The cartmen, petitioners 2-6 ate 
hired labourers and had not necessarilj' 
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a guilty knowledge as transporting with 
licence or permit is permissible. 

10. We have, however, already seen 
that the prosecution has failed to prove 
that the rice was being transported from 
a place in the border area to another 
place v/ithin such area and no offence 
was therefore committed. 

11. The petition is, therefore, allowed 
and the Rule is made absolute. The con- 
viction and the sentence passed against 
petitioners are set aside and they are ac- 
quitted. They are discharged from bail 
bond. 

12. K. K. IVUTRA, J.:— I agree. 

Petition allowed. 


AIR 1970 CALCUTTA 90 (V 57 C 12) 
D. BASU, J. 

Jatadhar Mitra and others. Petitioners 
V. State of West Bengal and others. Res- 
pondents. 

C. R. Nos. 295 (W) of 1962 and 1140 (W) 
of 1967, D/- 3-6-1969. 

(A) Land Acquisition Act (1894), S. 6 
(3) — 'Public purpose’ — Declaration 
under S. 6, is conclusive — Validity of 
proceedings can still he challenged — 
Grounds stated. 

Though under S. 6, sub-section (3) of 
the Land Acquisition Act. a declaration 
made under S. 6(1) is conclusive evidence 
that the land is required for a public pur- 
pose, the validity of the entire proceed- 
ings can still be challenged on the follow- 
ing grounds: (a) that the proceedings are 
colourable or in fraud of the statutory 
power, the real object being to acquire 
the lands for some 'private purpose’; (b) 
that no part of the compensation money 
is payable by the local authority; and 
(c) that to a case which attracts 'company 
provisions’ under the Act, they have not 
been applied and complied with. AIR 1963 
KC 151 (160,164) & AIR 1965 SC 646 (6521 
& AIR 1965 SC 427 & AIR 1960 SC 1203 
& AIR 1962 SC 764 (767) & AIR 1965 SC 
995, Foil. (Para 10) 

(B) Land Acquisition Act, (1894), Ss. 4, 
6 and 40 — 'Company . Provisions’, when 
not applicable, though acquisition is for a 
company. 

"Where the declaration recites that the 
land is needed for a 'public purpose’ and 
the compensation is payable out of the 
public revenues, the acquisition would 
not be invalid even though the acquisition 
is primarily for an individual or a com- 
pany. For, even where the acquisition is 
primarily for the purpose of an individual 
or a company, it may at the same time 
serve a public purpose, in which case, 
of course, the compensation must be paid 
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in whole or in part out of the public 
revenues. "Where the foregoing tests are 
satisfied, the 'Company provisions’ of the 
Act need not be complied with, even 
though the acquisition is for the benefit 
of a company. (Para 10) 

(C) Land Acquisition Act (1894), Ss. 4 
and 6 — "Public purpose” — Government 
declaring that the payment would be 
made "in due course on finalisation” — 
Lack of intention to pay on the part of 
Government, held, not- inferable — Fur- 
ther, contribution not required to be made 
prior to proceedings under Ss. 4 and 6. 
AIR 1963 SC 151 (Paras 43-44), ' Foil. 

(Para 10) 

(D) Land Acquisition Act (1894), Ss. 4 
and 6 — 'Public purpose’ — Token con- 
tribution by Government — Itself no 
ground to hold the exercise of power is 
colourable or mala fide — Existence of 
additional circumstances necessary to 
hold so — Onus on the person alleging 
fraud or mala fides — (Evidence Act (1872), 
Ss. 101-104). 

The mere fact that only a token pay- 
ment is to be made by the Government 
from out of the public revenues for the 
purpose of acquisition of certain land 
stated to be for public purpose does not 
render the proceedings, colourable or in 
fraud of the statute. In addition to the 
above, there must be shown any other 
circumstances rendering the proceedings 
colourable. The onus of sho-wing such 
circumstances is on the person who al- 
leges fraud or mala fides. It is not neces- 
sary that in every case the Government 
must make a substantial contribution. AIR 
1963 SC 151 (Para 52). FoU. 

(Para 10) 

(E) Land Acquisition Act (1894), S. 6 — 
Requisites needed for the declaration 
under — Facts that the institution for 
which the acquisition was- made was not 
popular, held, could not be canvassed — 
It was a matter for the Government to 
consider. 

In order to make a declaration under 
S. 6 of the Land Acquisition Act, Govern- 
ment must be satisfied about two things; 
(a) the need for acquiring the disputed 
land and (b) that the need is for a pub- 
lic purpose. "Where it was contended that 
the institution for which the acquisition 
was being made had its own buildings 
and land and that there was no need for 
acquiring the disputed lands and that the 
institution was not a popular one and 
that there were others like it in the loca- 
lity. 

Held, (1) that the object -with which the 
institution was formed being for estab- 
lishing educational institutions and for 
which purpose it needed additional lands, 
the first contention that _ no land was 
needed could not be siistained. 

(Para 11) 
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and (2) that the second aspect, namely, 
that it was not a popular one was a mat- 
ter for the Government and not for the 
Court to determine. AIR 1963 SC 151 
(Paras 28 & 29) and AIR 1968 SC 432' 
(437) FoU. (Para 11) 

(F) Land Acquisition Act (1894), S. 6 
• — 'Public purpose’ — Need for — Govern- 
ment to apply its mind to see if it exists 
—■Declaration using the word 'etc’., after 
mentioning some purposes — Use of 'etc’, 
deplored. 

Where a declaration under S. 6 of the 
Land Acquisition Act mentioned that the 
land was needed for "educational insti- 
tutions, staff quarters, swimming pool, 
etc.” the use of word 'etc’, showed^ some 
amount of carelessness in the drafting of 
the declaration opening it to contest on 
the grounds that it was vague, omnibus 
and that the Government had not applied 
its mind to the precise purposes for which 
the lands were needed. (Para 11) 

(G) Land Acquisition Act (1894), Ss. 6 
and 4 — "Public purpose” ^ — Declara- 
tion need not recite the precise purpos^ 
— Enough, if from the evidence a public 
purpose can be discerned. 

A declaration under S. 6 of the Land 
Acquisition Act need riot necessarily re- 
cite the precise purposes. It is ehough, if 
on the evidence, it transpires that there 
is a public purpose behind the declara- 
tion, in which event, it cannot be said 
that there is no public purpose or that 
the declaration is colourable. AIR 1960 SC 
1203 (1208) & AIR 1963 SC 151 (160) 
Foil. (Para 11) 

(H) Land Acquisition Act (1894). Ss. 4 
and 6 — Quarters for members of staff of 
educational institution, if a public pur- 
pose. 

^ The Memorandum of Articles of. Asso- 
ciation of an Institution stated that one 
of its objects was setting up of schools 
and the affidavits also revealed that in 
fact several boys’ and girls’ schools were 
established and being run. While so, cer- 
tain lands adjacent to the campus were 
sought to be taken rmder the provisions 
of the Land Acquisition Act for the pur- 
pose, inter alia, of putting up quarters 
for teachers working in the several 
schools. 

Held, that though normally putting up 
of quarters for individual members of the 
staff_ might not be said to ser\’e a 
public purpose, the housing of teachers of 
the Schools must be held' to be conducive 
to better instruction and discipline in 
those Schools thus serving a public pur- 
pose. AIR 1965 SC 646 Dist.; AIR 1965 
SC 995 (1102-3), Foil. (Para 11) 

(I) Land Acquisition Act (1894), Ss. 4 
and 6 — Notification nnder, composite, 
mentioning both public and non-public 
purposes — Parcels of land not demarcat- 
ed — Notification fails. 
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Where the notification issued under S. 6 
of the Land Acauisition Act is composite 
and it is not known what particular parcel 
is required for the public and non-public 
purposes respectively, the whole of the 
notification "v^l fail, where some of the 
purposes mentioned are held by the court 
to be a private purpose. Where, however, 
of the three purposes for which the land 
was being taken, one ceased to exist and 
the portion of land intended for it was 
also dropped from the proceedings, the 
two purposes being there, the declaration 
could not be held colourable. (Para 11) 

(3) Land Acquisition Act (1894), Ss. 4 
and 6 — Attempt to purchase by private 
treaty — No condition precedent to acqui- 
sition under the Act. AIR 1968 SC 1223 
(1226), Foil. (Para 11) 

(K) Land Acquisition Act (1894). Ss. 4 
and 6 — 'Public purpose’ — Presence of 
— Fact that proceeding was at instance of 
an individual or benefits him, no criteria. 

Provided there is a public purpose be- 
hind a proposal for acquisition it does not 
matter whether an indi'vidual or group of 
individuals are going to be proximately 
benefited by the acquisition or whether 
the move for the acquisition is initiated 
by such person or persons who are going 
to be immediately benefited. AIR 1955 SC 
41 (46) Foil. (Para 12) 

(L) Land Acquisition Act (1894), S. 17(1) 
and (4) — Applicability — Conditions. 

The conditions, for the application of 
sub-section (4), read with sub-section (1) 
of Section 17 of the Act are — (a) satis- 
faction as to the urgency for the acquisi- 
tion which is a subjective condition of 
the State Government and (b) the lands 
in question being 'waste or arable’, which 
is an objective condition. S. 17(4) cannot 
be applied to any land which is shown 
not to be arable or waste. (1967) 71 Cal 
WN 129 & AIR 1967 SC 1081 (1086), Foil. 

(Para 13) 

(M) Land Acquisition Act (1894), Ss. 17 
(1), and (4), 5A and 6 — "Waste land” — 
Lends fit for habitation after putting up 
buildings, not waste lands — Treating 
them to be so and applying S. 17(4), held, 
invalid. 

Tjands which are fit for habitation after 
coi^tructing buildings cannot be classi- 
fied as waste. (Para 13) 

The disputed lands were neither under 
cultivation nor fit for it and there were 
no trees or structures existing on them. 
No productive use was being made. But 
buildings might possibly be constructed 
on such lands and the institution for 
which they were being acquired itself in- 
tended to build on such lands. 

Held, that the lands could not be treat- 
ed as waste lands and proceedings com- 
menced under S. 17 (4) of the Act. Such 
a procedure denied an inquiry under S. 5A. 
The declaration, nnder Section 6 was 
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quashed. AIR 1967 SC 1081 (1085) FoU. 

(Para 13) 

(N) Land Acquisition Act (1894), Ss. 17 
(1), (4), 5A and 6 — Sufficiency of grounds 
for 'urgency’ not justiciable — Interfer- 
ence for Government’s failure to apply its 
mind is, however, possible — (Constitu- 
tion of India, Art, 226). 

It is not competent for the court to 
inquire into the sufficiency of the grounds 
which led to the formation of the opinion 
of the Government that the need for ac- 
quisition was urgent and that, according- 
ly the inquiry under S, 5A should be dis- 
pensed with. Nevertheless, the Court can 
interfere if it is shown that the Govern- 
ment never applied its mind to the matter 
or that the action of the Government is 
mala fide. Where there is a recital in the 
impugned order that the Government was 
satisfied as to the uigency ox other con- 
dition precedent for the exercise of the 
statutory power, such recital would, in 
the absence of any evidence as to its in- 
accuracy, be accepted by the Court as 
ewdence that the necessary condition was 
fulfilled. 

(Para 13) 

In the instant case, the notification con- 
tained no mention of 'urgency’ or of the 
Governor’s 'satisfaction’ and the lands 
sought to be taken were for the purpose 
of putting up buildings in addition to 
the ones already existing and used by 
the educational institutions: 

Held, that the Government did not ap- 
pear to have applied its mind if inquiry 
under S. 5A had to be dispensed with. 
The decision to quash the declaration 
under S. 6 was, however, not based on 
this finding. AIR 1967 SC 1081 & AIR 
1967 SC 483 & AIR 1945 PC 156 (161) 
Folk (Para 13) 

Cases ■ Referred: Chronological Paras 

(1968) AIR 1968 SC 482 (V 55) = 

(1968) 1 SCR 597, Abdul Hussain 
V. State of Gujarat 11 

(1968) AIR 1968 SC 615 (V 55) = 

(1968) 2 SCR 117, Ganga Bishan 
V. Calcutta Pinjrapole Society 13 

(1968) AIR 1968 SC 1223 (V 55) =i 
(1968) 2 SCJ 692 Ambalal v- 
Ahmedabad Mimicipal Corporation 11 
(1967) AIR 1967 SC 483 (V 54) = 

1967 Cri LJ 520 Jaichand v. State 
of W. B. 13 

(1967) AIR 1967 SC 1081 (V 54) =: 

1967-1 SCR 373, Raja Anand v. 

State of U. P. 13 

(1967) 71 Cal WN 129, Abdul Jabbar 
v. State of W. B. 13 

(1965) AIR 1965 SC 427 (V 52) =’ 

(1964) 1 SCA 588, Shyam Behari 
V. State of M. P. 10 

(1965) AIR 1965 SC 646 (V 52) =* 

(1965) 1 SCA 593 State of W. B. 

V. Tffiiffidar 10, 11 


(1965) AIR 1965 SC 995 (V 52) = 

(1965) 1 SCA 606 Agarwala v. 

State of West Bengal 10 

(1963) AIR 1963 SC 151 (V 50) = 

(1963) 2 SCR 774 Somwanll v. 

State of Punjab 10, H 

(1962) AIR 1962 SC 764 (V 49) = 

1962 Supp. (2) SCR 149 R. L. 

Arora v. State of U. P. 10 

(1961) AIR 1961 Bom 89 (V 48) = 

ILR (1960) Bom 651 Navnitlal v. 

State of Bombay 13 

(1960) AIR 1960 SC 1203 (V 47)= 

(1961) 1 SCR 128, Barkya v. State 
of Bombay 10, II 

(1955) AIR 1955 SC 41 (V 42) = 

(1955) 1 SCR 777, State of Bombay 
v. Bhanji 12 

(1945) AIR 1945 PC 156 (V 32) = 

72 Ind App 241, Emperor v. 
Sibnath 13 

A _ D. Mukherjee. Subodh Kr, Bhatta- 
charjee, for Petitioners; N. C. Chakra- 
vsrty, Rajeswar Dhar, Sushil Kr. Biswas, 
for Respondents in C. R. No, 295 (W) of 
1962. Nepal Chandra Sen, N. C., Cha^a- 
varty and Mrs. Nirmala Kr. Chaturvedi, 
for Respondent in C. R. 1140 (W) of 1967. 

ORDER: — These two Rules relate to 
the same proceeding for acquisition xmder 
the Land Acquisition Act. Though num- 
bered later, C. R. 1140 ('W/67 is, in fact, 
earlier in point of time. 

2. The two cases relate to proceedings 
for acquisition of the petitioners’ land as 
described at Annexure A of the petition, 
under the Land Acquisition Act (herein- 
after referred to as 'the Act’). 

The notification ■ under S. 4 was issued 
as early as the 2nd Feb. 1962 and is to 
be found at Annexure B to the Petition 
in C. R. 1140. Shortly after this notifi- 
cation was issued, on March 27, 1962, the 
petitioners moved this Court imder Art. 
226 of the Constitution and obtained C. 
R. 204(W)/62. That petition was, however, 
withdrawn with liberty to bring a fresh 
one and by virtue of that liberty, the 
petitioners filed the petition on May 28, 
1962, which was numbered 320fViO/62, 
but that was dismissed in limine. On ap- 
peal, that order of dismissal was set aside 
and a Rule was issued by the Appeal 
Bench, on Jffiy 3, 1967 and that Rule 
now constitutes C. R. 1140(W)/67. As 
stated earlier, C. R. 1140 challenges the 
validity of the S. 4 notification only. 

3. On May 16, 1962, the petitioners 
brought the next petition which has been, 
numbered C. R. 295(W)/62. on the allega- 
tion that when they had brought the ear- 
lier application on March 27, 1962, they 
had no knowledge that a declaration 
imder Section 6, too, had been issued m 
the Acquisition proceedings in respect of 
the disputed lands, but that they had 
since come to know of it from the copy 
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of a petition of Respondent no. 4 (Kon- 
nagar Kalyan Parishad) served upon 
them on April 30, 1962, In this petition, 
therefore, the petitioners have challenged 
the validity of the declaration under Sec- 
tion 6, dated February 27, 1962, which 

is to be found at Annexure B of the 
petition in C. R. 295. 

4. It would be useful to set out the 
text of the Section 4 notification: 

"Whereas it appears to the Governor 
that iand is lik^y to be needed for a 
public pui^ose . . . for the construction 
of educational institutions, staff quarters 
and swimming pool etc. of the Konnagar 
Kalyan Parishad . . .it is hereby notified 
that a piece of land comprising the sur- 
vey plots as described in Schedules A 
and B iDelow. . is likely to be needed 
for the aforesaid public purpose partly at 
the public expense and partly at the ex- 
pense of the Konnagar Kalyan Parishad 

3 ? 

5. Sch. A includes certain 'waste and 
arable lands’ and specifies plots 1722, 1725 
1727, 1728 and 1729. 

6. Sch. B relates to 'other than waste 
and arable lands’ and mentions; (a) Plot 
1723 in full and (b) 1850 in part. 

7. Applying Section 17(4) to the lands 
mcluded in Sch. A, the hearing of ob- 
jections under Section 5A of the Act has 
been dispensed with, with respect to these 
lands. 

8. The aforesaid notification is chal- 
lenged on the grounds that — 

(a) The purposes mentioned in the noti- 
fication do not constitute a 'public pur- 
pose.’ 

(b) No part of the expenses for the ac- 
quisition is being paid by the Govern- 
ment. 

(c) Respondent 4 (the Kannagore Kal- 
yan Parishad), for which the lands are 
sought to be acquired is a 'company’ 
hence, the proceedings are not valid as 
there has been no compliance with the 
provisions of Part VII of the Act. 

(d) The plots included in Sch. A are 
not 'waste and arable’ lands and, therefore. 
Section 17 (4) of the Act is not applica- 
ble to them and the opinion of the Gover- 
nor to this effect is not founded on any 
Materials. 

(e) The impugned proceedings are 
colourable and mala fide. 

9. The declaration xmder Section 6 sub- 
^antially reproduces the recitals in the 
Section 4 notification, substituting the 
Word 'needed’ for the words 'likely to be 
needed’, and omitting- the plots included 
ni Sch. B of the S. 4 notification. The 
grounds of challenge by the petitioner 
against the declaration are substantially 
■the same as those against the notification, 

10. I. Existence of a public purpose. 

Since the petitioners have come to 

Court after the issue of the declaration 
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under Section 6, sub-section (3) of that 
Section operates to make the declara- 
tion conclusive evidence that the (^puted 
lands were required for a public pur- 
pose. But even then, it has been held 
that the petitioners shah, be entitled to 
challenge the validity of the entire pro- 
ceedings on the following groimds — 

(a) That the proceedings are colourable 
or in fraud of the statutory power, 
Somawanti v. State of Punjab, AIR 1963 
SC 151 at pp. 160, 164; State of W. B. v, 
Talukdar, (1965) 1 SCA 593 at p. 601 =- 
(AIR 1965 SC 646 at p. 652) the real 
object being to acquire the lands for some 
'private purpose’: Agarwala v. State of 
West Bengal, (1965) 1 SCA 606= AIR 1965 
SC 995. 

(b) An acquisition for a public purpose 
cannot be sustained unless some part of 
■tlie compensation money is payable out of 
the public revenues or from some fund 
controlled or managed by a local autho- 
rity, Shyam Behari v. State of M. P., 
(1965^ 1 SCA 588 at p. 591 = (AIR 1965 
SC 427 at p, 429). A mere recital that 
the land is needed for a public purpose 
is not enough. 

(c) But where the declaration recites 
that the land is needed for a 'public pur- 
pose’ and the compensation is payable out 
of the public revenues, in the foregoing 
sense, -the acquisition would not be in- 
valid even though the acquisition is pri- 
marily for an individual or a company: 
Barkya v. State of Bombay, (1961) 1 SCR 
328= (AIR 1960 SC 1203). For, even 
where the acquisition is primarily for 
the purposes of an indi-vidual or a com- 
pany it may at the same time serve a 
public purpose, in which case, of course, 
the compensation must be paid in whole 
or in part out of the public revenues; 
R. L. Arora v. State of U. P., AIR 1962 
SC 764 at p. 767; AIR 1965 SC 995; Where 
the foregoing tests are satisfied, the 'com- 
pany provisions’ of the Act need not be 
complied -with. 

It follows from the Supreme Court, 
decisions just cited that since the impugn- 
ed notification states that the lands are 
needed for a 'public purpose’, the 'Com- 
pany pro-visions’ of the Act need not be 
complied -with in the instant case, even 
though the acquisition is for the benefit 
of a company, i. e., respondent no. 4, pro- 
vided the other tests for acquisition for 
a public purpose are satisfied. 

(a) So far as the payment of compen- 
sation is concerned, the recital in -<-he 
notification xmder S. 4 is that it is to be 
partly at the expense of the Government 
and partly at the expense of the Parishad. 

In the petition the only averment made 
Is that the Government is not sho-wing 
any intention of making any contribution 
towards the compensation money to be 
paid. Respondents produced the Notihca- 
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tion no. 554/18-2-61 in support of para 7 
of the counter-affidavit of respondents 2-3 
in C. R. 1140, to show that the Education 
Department has declared that a 'token 
grant’ of Rs. lO/- will be _ made by the 
Goveriunent towards the said acquisition, 
'in due course on finalisation’. 'There is 
no reason to infer that such payment will 
not eventually be made nor is it neces- 
sary under the law that the contribution 
must be made prior to the proceedings 
under Ss. 4 and 6. Such a contention had, 
in fact, been made in Somawanti’s case 
AIR 1963 SC 151 but that was rejected 
by the Court. Even absence of a provi- 
sion in the Budget was not conside^'ed 
material in this context: AIR 1963 SC 151 
(Paras 43-44). 

(b) Mr. Mukherjee, on behalf of the 
petitioners, has next contended that the 
sum of Rs. 10 is so insignificant that it 
should be considered as no contribution 
On the part of the Government and the 
acquisition must therefore be held to be 
a colourable one or an acquisition for the 
purposes of the company and not fo»* a 
public purpose. 

This was indeed the argmnent on behalf 
of the petitioners in Somawanti’s case, 
AIR 1963 SC 151 (ibid), where the con- 
tribution proposed to be made by the 
Government was Rs. 100 out of a total 
expense of 4i lakhs. But though Subba 
Rao J., in the minority, expressed 'he 
view that where Government does not 
pay the whole of the compensation 
money, it must contribute a substantial 
portion of it; otherwise, it would be an 
abuse of the statutory power of the Gov- 
ernment to compulsorily acquire private 
property; the majority, speaking through 
Mudholkar J. did not agree that in every 
case Government must make a substan- 
tial contribution; but where it makes a 
'token contribution’, it would be open to 
the party aggrieved to point out other 
circumstances, which, together with the 
fact of token contribution, might estab- 
hsh that the use of the power by the 
Government was colourable (para 52 of 
AIR 1963 SC 151). 

In the instant case, neither party had 
originally brought before the Court any 
estimate of the amount of compensation 
money, that may be eventually payable 
for the disputed lands, but the fact that 
the Government itself described the 
sum of Rs. 10 as a 'token grant’ indicates 
that Rs. 10 is not any substantial portion 
of the expenses of acquisition. In the 
supplementary affidavit in C. R. 295, the 
petitioner has stated that the value of 
the disputed lands would exceed Rs. 2 
lakhs. 

We have, therefore, to inquire whether 
there are any other circumstances which, 
along with this fact of token contribution 
out of the public revenues render the 
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proceedings colourable or in fraud of the 
statute. The onus of showing such cir- 
cumstances is, of course, upon the peti- 
tioner who alleges fraud or mala fides. 

11. Petitioners seek to establish that 
tj,e impugned orders are mala fide from 
di.f!erent circumstances which, according 
to them, would go to show that the Gov- 
ernment did not apply its mind to llie 
need for acquiring the disputed lands for 
the purposes of the Parishad, and whe- 
ther it would serve any public purpose: 
vide AIR 1963 SC 151 (paras 28, 29, o6). 

(a) Firstly, it has been contended that 
the Parishad has lands of its own and 
does not need any additional lands for 
the purposes alleged. Such a conteuiion 
V’as made in the case of Abdul Hussain 
v. State of Gujarat, AIR 1968 SC 432 at 
P. 437, para 12, but it was negatived by 
the Supreme Court because the Company, 
for v'hose purposes the lands were pro- 
posed to be acquired, adduced materials 
to show why the existing lands were 
Unsuitable and why the disputed lands 
Were needed. These materials were, of 
Course, considered, in that case, at the 
inquiry under Section 5A which has not 
been held in the case before me. 

As observed by Mudholkar J. in 
Somawanti’s case AIR 1963 SC 151 (Paras. 
28-29), in order to make a declaration 
Under Section 6, Government must be 
satisfied about two things: (a) the need 
for acquiring the disputed land, and (b) 
that the need is for a pubhc purpose. 

The' petitioner, in his petition, intro- 
duces facts to show that there was no 
need for acquiring lands for the con- 
struction of a swimming pool or staff 
quarters as mentioned in the declaration. 
Particulars of educational institutions 
were, of course, not given in the impugn- 
ed declaration, but the need for siich in- 
stitutions has been elaborated in paras 15 
and 24 of the alfidavit-in-opposition of 
the Parishad in C. R. 295. In these para- 
graphs, it has been stated that owing to 
the influx of a huge refugee population 
and their settlement at Konnagar. the 
need for additional educational institu- 
tions was felt and that the Parishad was 
estabhshed in 1949 for setting up addi- 
tional educational institutions fur the 
public at Konnagar. In pursuance of this 
object, it is stated, the Parishad has since 
established three Primary Schools, one 
Secondary School under the name of the 
Rajendra Smriti "Vidyalaya; a training 
School for women, known as the Arts & 
Crafts Centre; a pre-Basic Nursery School, 
known as Sishu-Sikhsa Sadan; a Junior 
Basic School named Sfirsha Sadan; s 
Girls’ Senior Basic School called Balika 
Siksha Sadan; a Four-class Junior High 
School called Arabindo 'Vidyapeeth; two 
libraries and a Gymnasium, and it^ 
stated in para 24 that additional lands 
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are necessary for the expansion of the 
aforesaid institutions, such as — (a| to ob- 
viate ^teaching by shifts, which is now 
necess'axy for want of accommodation; (b) 
to provide open lands within the com- 
pound of the baac schools; (c) to provide 
separate accommodation for the Senior 
Basic School for Girls, which is now held 
in the premises of the Rajendra Vidya- 
laya, which is a Boys’ School; (d^ the 
last-mentioned purpose is all the more 
imperative because it is proposed to raise 
the Girls’ School to the status of a 
Higher Secondary School. 

As against this, it was stated in the 
affidavit-in-reply of December 14, 1962 
that the institutions rtm by the Parishad 
are not popular and that there are a 
number of other institutions in the loca- 
lity. This is, however, no ^oimd for hold- 
ing that Government did not apply it'^ 
mind to the need for further land for 
the institutions run by the Parishad 
which was evidently formed, inter alia, 
for establishing educational institutions 
(vide Memorandum of Association), as 
early as 1949. The success or otherwise of 
the institutions established by the Pari- 
shad is a matter for the Government, 
and not this Court, to determine. 

But the petitioners, in their supplemen- 
tary affidavit of July 4, 1968, introduced 
the fact that the Parishad owns a large 
plot, numbered 1857, out of which 2 
bighas have been given over by the Pari- 
shad to the Rajendra Vidyalaya which 
was built only on a portion thereof and 
the rest of the land measuring .44 acres is 
lying vacant, within compound walls, 
while the Parishad is still retaining 1 
bigha and odd of vacant land. The res- 
pondents had no further opportunity to 
rebut these statements, but from para 5 
of tlie application for vacating injunction, 
filed by the Parishad on June 15, 1962, it 
would appear that the .44 of vacant land 
referred to in the petitioners’ supplemen- 
tary affidavit, has been allotted to the 
Gymnasium of the Parishad. This affidavit 
shows how the entire lands belonging to 
the Parishad have been utilised. 

But it has been fmrther contended, on 
the basis of the averments in the supple- 
mentary affidavit-in-reply of July 16, 
1968, that the very fact tiiat by a deed 
of gift of June 27, 1962, the Pauishad 
could part with 2 bighas of land to the 
Rajendra Vidyalaya subsequent to the 
impugned declaration shows that there 
was no further need of any land for the 
said Vidayalaya. But a perusal of the 
recitals of the said deed at Annexure R 
to the supplementary affidavit-in-reply 
shows that this is not a new gift but that 
• a formal deed had been resorted to in 
order to affirm the title of the Vidayalaya 
in respect of the 2 bighas which had pre- 
viously been delivered to the Vidyalaya 


^d upon which the Vidyalaya had biult 
its existing structures. 

If so, it is difficult to hold, with any 
amount of certainty that the alleged need 
of the Parishad for extending its existing 
institutions is fictitious. 

(b) The petitioners, therefore, advert to 
the next branch, to show that the Gov- 
ernment did not apply its mind to the 
question whether the disputed lands were 
needed for a public purpose. 

(i) On this point, Mr, Mukherjee, for 
the petitioners, first drew my attention 
to the recitals in the impugned declara- 
tion to show that the very fact that the 
word 'etc’., was used after mentioning 
educational institutions, staS quarters and 
swimming pool’ shows that the declara- 
tion was vague and omnibus and that 
the Government did not apply its mind 
to the precise purposes for which the 
lands were needed. 

(ii) It has next been contended that 
even though plot no. 1723 whidi is a tank 
has been exduded from the S. 6 declara- 
tion, the object of constructing a swim- 
ming pool still remains in the S. 6 dec- 
laration and that this shows that the Gov- 
ernment did not apply its mind while 
issuing the declaration under S. 6. 

(iii) As regards the construction of 
staff quarters, it has been contended that 
this is not a public purpose at law at 
aR 

The use of the word 'etc’., of cotirse, 
shows some amoimt of carelessness on 
the part of ffiose who drafted the impugn- 
ed declaration, and, as my experience in 
previous cases goes, tins is not a solitary 
instance of such carelessness. I wonder 
when the officers who are responsible for 
exercising this potent instrument of com- 
pulsory acquisition will realise how it 
affects the citizens concerned who arc ex- 
propriated^ thereby and how their care- 
lessness gives rise to unnecessary litiga- 
tion and embarrassment to the Govern- 
ment. It is also true that the construc- 
tion of a swimming pool is not relied 
upon in the counter-affidavit of the Pari- 
shad (Paras 13. 15 of the counter-affidavit 
of November 30, 1962) as one of the pur- 
poses for which the disputed land'’ are 
alleged to be needed. 

But as has been rightly pointed out on 
behalf of the respondents, it is not neces- 
sary to recite the precise purposes in the 
dedaration for acquisition, AIR 1960 SC 
1203 at p. 1208. If it transpires on the 
evidence that there was a public purpose 
behind the declaration, it cannot be held 
that there was no public purpose^ or that 
the declaration was colourable vide para 
19 of AIR 1963 SC 151 at p. 160. 

Now, in the instant case, it is fmrly 
established that there are certain educa- 
tional institutions set up by the Parishad 
for whose expansion, more lands are 
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needed. As regards 'staff quarters’, in Ihe 
declaration, of course, it is not mentioned 
for what staff the quarters are needed. 
But in para 14 of the counter-affidavit of 
the Parishad it is stated that the quarters 
are reqmred for housing the teachers of 
the Schools mentioned in the counter- 
affidavit, within their campus. It is, how- 
ever, contended, on the authority of sonie 
observations in the Supreme Court deci- 
sion in Talukdar’s case, AIR 1965 SC 
646 at p. 653, that the housing of teachers 
would serve no public purpose. 

In the case of AIR 1965 SC 646 at p. 
653, it was of course held that the 
quarters meant for the individual mem- 
bers of the staff cannot be said to, serve 
a public purpose. 

On the other hand, in AIR 1965 SC 
995 at pp. 1102-3, the construction of 
quarters for 'social workers’, inter alia, 
was held to constitute a public purpose 
inasmuch as the memorandum of associa- 
tion of the Sangha, which was produced 
in Court, showed that the object of the 
Sangha was "to help the distressed, to 
nurse the sick, to feed the himgr^', to 
clothe the naked . . . It was held that 
the accommodation of workers engaged in 
such purposes was itself a public purpose. 
The observations in Talukdai^s case, AIR 
1965 SC 646 were distinguished on the 
ground that in that case, it was not dis- 
closed by the Ramkrishna Mission, for 
whose purposes the land was required, 
either to the Government or to the Court, 
for what 'particular work’ the staff-quar- 
ers were required. In the case before me, 
however, it has been established from 
the Memorandum of Association of the 
Parishad that the creation of educational 
mstitutions like schools is one of the ob- 
jects of the Society and the affidavits on 
record show that the Parishad has, in 
fact, set up a number of institutions for 
boys, girls and others. There is little 
doubt that the housing of the teachers of 
the Schools will be conducive to batter 
instruction and discipline in those institu- 
tions. thus serving a public purpose. 

It thus appears that at least two of the 
purposes mentioned in the declaration 
exist in fact and that they are public 
pxirposes. The question remains what 
would be the legal effect where the ac- 
quisition is sought to be made for pur- 
poses two of which are public and one of 
which does not exist. In Talukdar’s case, 
AIR 1965 SC 646 at p. 654, para 15 it 
was held that where the notification is 
composite and it is not known what parti- 
cular parcel is required for the public 
and non-public purposes respectively, the 
whole of the notification must fail, where 
some of the purposes mentioned are held 
by the Court to be private purposes. 

That decision, to my mind, is not appli- 
cable to the instant case. My finding is 


not that one of the purposes mentioned 
is not a public purpose, but that the con- 
struction of swimming ' pool has , been 
retained in the declaration under Sec- 
tion 6 even after the tank plot which was 
included in the Section 4 notification, 
presumably for converting it into a 
swimming pool has been left out from 
the acquisition proceeding. This as I have 
held, is due to sheer inadvertence or 
carelessness. This fact, alone cannot con- 
demn the declaration as colourable, when 
it is supported by two public purposes, in 
fact, 

(c) Petitioners, accordingly, point out 
two other circumstances, from which the 
proceeding may be branded as colourable 
or collusive, namely, 

(i) that the Parishad has not utilised the 
grant of money already made m its 
favour by the Government; 

(ii) that the token contribution of 
Rs. 10/- towards the impugned acquisition 
has not been offered by the Government 
after a proper consideration of all rele- 
vant facts but merely because it has 
been sought for by the Parishad. 

The first contention is in connection of 
the grant of Rs. 60,000 which was made 
by the Central Government on February 
24, 1961, by the letter at Aimexure A to 
the counter-affidavit of the Parishad. 
The grant was made for "the purchase of 
land required for the educational institu- 
tions run by the Parishad’’. It was argu- 
ed, firstly by Mr. Mukherjee, that the 
grant was made for developing the 
existing institutions on the Parishad’s 
own lands. But the words 'pur- 
chase of land’ indicate that addi- 
tional lands were required to be 
purchased for developing the existing 
institutions. Failing in this, it was con- 
tended that the grant was made for 
private purchase and not for compulsory 
acquisition. But it would not be reason- 
able to restrict the word 'purchase’, whiA 
has been used in the generic sense, in 
this Departmental correspondence to 
voluntary purchase, to the exclusion of 
compulsory purchase. On the other hand, 
so far as the provisions of the Land Ac- 
quisition Act are concerned, it has been 
observed by the Supreme Court. Ambalal 
V. Ahmedabad Municipality in AIR 1968 
SC 1223, at p. 1226, para 9 that it is not a 
condition for compulsory purchase for 
public purposes that attempts to purchase 
the land required by private treaty must 
have failed. On the other hand, the very 
fact that the sum of Rs. 60,000 was lying 
unutilised for over one year, that is, the 
time limited by the grant for utiUsation 
of the money might have satisfied the 
State Government as to the need for 
utilising it by resorting to compulsory ac- 
quisition at an early date. 
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19. An examination of the judgment 
however does not make it clear if the 
.petitioner’s prayer in that case was also 
■for a writ of habeas corpus. Even so the 
petition in terms asked for a writ in the 
nature of certiorari under Article 32 of 
fhe Constitution and Section 491 Criminal 
'Procedure Code -was not invoked at all. 

The question raised in the petition and 
considered by their Lordships was also a 
pure question of jurisdiction inasmuch as 
.it was contended that the offence with 
-which the petitioner was charged was a 
civil offence as defined in Section 3(iil of 
the Army Act 1950, which subject to the 
.provisions of Sections 125 and 126 of the 
said Act could be tried either by a Court- 
martial or by a criminal Court. The con- 
tention urged on behalf of the petitioner 
was that the Court-martial had no juris- 
•diction to try and convict the petitioner 
•having regard to the mandatory provi- 
sions of Section 125 of the Act and 
having regard to the fact that the Officer 
•Commanding of the unit had in the first 
instance, decided to hand over the matter 
for investigation to the civil police. Cer- 
fain other questions relating to the legality 
•of the procedure followed at the trial of 
•the case and the necessity of a speaking 
order by the confirming authority were 
also raised. The learned Judges went into 
■those questions and ultimately dismiss- 
ed the petition holding that there was 
neither any error of jurisdiction nor any 
error of law on the face of the record 
which entitled the petitioner to a writ 
of certiorari for quashing the order. 

20. The question of maintainability of 
"the petition was neither raised before 
■their Lordships nor discussed by them. In 
any event, the prayer in the petition was 
■in terms for grant of a writ of certiorari 
and there is no indication in the judg- 
ment at all that there was any prayer for 
a writ of habeas corpus. The petition was 
also filed by the petitioner himself who 
was personally aggrieved and affected by 
the order. 

21. It is true that under Article 141 of 
rtthe Constitution the law declared by the 
^ Supreme Court is binding on all the 

courts and therefore, even the principles 
enunciated by the Supreme Court includ- 
ing its obiter dicta, when they are stated 
• in clear terms, have a binding force. But 
when a question is neither raised nor dis- 
cussed in a judgment rendered by the 
Supreme Court it is difficult to deduce 
, any principle of a binding nature from it 
' by implication. I cannot therefore agree 
with the learned counsel that the case is 
’ an authority for the proposition that while 
; dealing with a petition for a writ of habeas 
I corpus the court should call for the record 
and proceedings of every case in which a 
’ court of competent jurisdiction or a duly 
convened and constituted Court-martial 
i has recorded a finding of guilt and passed 
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a sentence of imprisonment and examine 
the legahty of con'viction and sentence. 

This is not to say that the proceedings 
of a . Court-martial are entirely immime 
from scrutiny by this Court. In fact, that 
was not the position even before the ad- 
vent of the Constitution and there are 
several reported cases where a -writ of 
habeas corpus was issued under Section 
491 Cr. P. C. when the jurisdiction of the 
Court-martial concerned was under chal- 
lenge. The inq-uiry in all those cases was 
however directed to ascertain whether the 
person held in custody was subject to 
military law or the court itself was pro- 
perly convened and constituted, 'That 
jurisdiction the High Court always had and 
has it even today. The question for de- 
cision however is whether the ambit of 
that jurisdiction has in any way been en- 
larged by Article 226 of the Constitution. 

22. On behalf of the respondents, Mr. 
O. P. Malhotra, has referred to us to a 
Bench decision of this Court in S. P, N. 
Sharma v. Union of India, 1968 DLT 256= 
(AIR 1968 Delhi 156). In that case the 
petitioner’s trial by General Court-martial 
and the finding and sentence by 
the said Court as also the confirma- 
tion of the sentence by the con- 
firming authority were challenged on the 
ground of infringement of Articles 14, 
21, 22 (1) & (2) of the Constitution and 
violation of some of the provisions of the 
Air Force Act and the Rules framed there- 
under. Founded on these main challenges 
the petitioner’s prayer was that he be set 
at liberty. The Bench appro-vingly refer- 
red to an earlier judgment of my Lord the 
Chief Justice sitting singly as a Judge of 
the Punjab High Court in Mrs. Saroj Pra- 
sad v. Union of India, (Criminal Writ No. 
1-D of 1963) D/- 13-5-1963 (Punj) and 
also referred to a short extract from a 
concurring note added by Bachawat J. in 
the Supreme Court’s judgment in Ghulam 
Sarwar v. Union of India, AIR 1967 SC 
1335 where it was said; — 

"It is to be noticed that the present peti- 
tion does not challenge the validity of an 
order of imprisonment passed in a crimin- 
al trial. I must not be understood to say 
that the remedy of a writ of habeas cor- 
pus is available to test the propriety or 
legality of the verdict of a competent 
Criminal Court.’’ 

And finally summed up the position in 
the following words: — 

"The principle that a -writ of habeas 
corpus is not grantable in general when 
the party is convicted in due course of 
law is attracted wnth greater strictness to 
a person convicted by a dulv constituted 
Court-martial, the finding and sentence of 
which have, in due course, been confirm- 
ed by a competent authority. Nothing 
"has been shown which would induce us 
to hold that the finding and the sentence 
as confirmed are tainted -with such a sen- 
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ous iurisdictional infirmity that they 
should be described as non est and ignor- 
ed. We may repeat that we are not en- 
titled to go into the regularity of steps 
taken by the Court-martial in the course 
of trial or by the Confirming authority in 
the finding and the sentence which do not 
go to their jurisdiction and confirming. If 
we may say so with respect we have not 
been persuaded to hold that there was any 
such irregularity or illegality which 
would go to the jurisdiction of the Court- 
martial or the confirming authority". 

23. Learned counsel’s only criticism 
of this judgment was that there is no 
discussion in it of the High Court’s power 
to examine the legality of conviction and 
sentence on a writ of certiorari in the 
light of Article 21 of the Constitution. 
According to the learned counsel, the ex- 
pression "procedure established by law” 
means "procedure prescribed by the law 
of the State” as observed by Kania C. J. 
in A. K. Gopalan v. State of Madras, AIR 
1950 SC 27 at p. 39, and since the rules 
made under the Air Force Act 1950 form 
part of the procedure established under 
the Act a conviction resulting from a trial 
held in contravention of those rules 
necessarily amounts to depriving the con- 
victed person of his liberty contrary to 
the procedure established by law. She 
further argued that a material irregulari- 
ty in procedure affects the jurisdiction of 
the Court and therefore, renders its deci- 
sion illegal for want of jurisdiction. 

24. Learned counsel also relied on the 
following statement of law in Halsbury’s 
Laws of England (Simonds Edition) 
Vol. 11, Para 268, page 142; — 

"Where the inferior tribunal has acted 
without jurisdiction certiorari to quash 
the proceedings may be granted. Want of 
jurisdiction may arise from the nature of 
the subject matter: so that the inferior 
tribunal had no authority to enter on the 
inquiry, or upon some part of it. It may 
also arise from the absence of some es- 
sential preliminary proceedings. Thus, 
although the inferior tribunal may have 
jurisdiction over the subject matter of 
the inquiry, it may be a condition prece- 
dent to the exercise of its jurisdiction that 
the proceedings should be begun within 
a specified time, or that some step should 
have been previously taken by the person 
who institutes proceedings before the tri- 
bunal”. 

25. Our attention was also invited to 
a judgment of Viscount Reading C. J. 
(Darling and Avory, JJ. with him) in Rex 
V. Governor of Lewes Prison ex parte 
Doyle, (1917) 2 KB 254 v;here the point 
raised on behalf of the prisoner v^as that 
the warrant of commitment and the con- 
■vnction were/or altemativelv one or the 
other was bad, and that the proceedin"*; 
were invalid on the ground that the Field 


General Court-Martial had heard the case- 
in camera. 

25-A. Learned counsel argued that 
although the question of holding the trial 
in camera was merely a question o£ pro- 
cedure yet the validity of conviction andi 
commitment was allowed to be canvassed 
in that case on that ground. As v/oidd. 
appear from the following passage in the 
judgment of the learned Chief Justice, the- 
actual decision, far from supporting the 
argument of the learned counsel goes- 
against it. The contention regarding in- 
validity of the trial on the ground of its- 
having been held in camera was repelled.' 
and after citing two earlier decisions the- 
Learned Chief Justice observed: — 

"Those two authorities clearly support, 
the principle that we are entitled, and I 
think bound to look at the conviction in 
the present case, and it is stated on the- 
face of it that Doyle is a person subject 
to military law. That being so, it esta- 
blishes that he could be tried by a field- 
general Court martial, and that tliere- 
fore there is no ground for saying that 
the conviction is wrong. It would cure- 
any defect (if there was any) in the- 
warrant of commitment, and I come tc> 
the conclusion both as regards the warrant 
of commitment and also as to the form.' 
of conviction that the contentions fail”, 

26. Counsel for the petitioner next re- 
ferred us to some cases dealing with the 
grounds on which the decisions of Tri- 
bunals exercising judicial and ouasi-judi- 
dal functions have been quashed on cer- 
tiorari. No decided case was, however, 
brought to our notice in which a writ of 
certiorari was issued for quashing a deri- 
sion on the ground of error in procedure- 
of the kind with which we are concejme® 
in the present case. Subject to the locus- 
standi of the person moving the petition, 
a writ of certiorari or a direction or order 
under Art. 226 of the Constitution may 
perhaps be issued for the purpose of ex- 
amining the record and proceedings of sj 
duly constituted Court martial hsrdng’ 
jurisdiction over the person and also over 
the subject matter of the charge provided’' 
other conditions, such as error of la-w ap- 
parent on the face of the record or viola- 
tion of principles of natural justice, are 
satisfied. No final opinion need however, 
be expressed on that point in the present^ 
case. , But I am not at all prepared to i 
hold that such a writ or order can ever • 
be issued for examining mere errors of ’ 
procedure. 

27. This brings me to the question re- 
lating to the scope of Rule 15 of -the Air 
Force Act Rules. In order to appreciate 
the content and scope of this Rule it is-- 
necessary to discuss its salient features. 

28. The Rule forms part of Section T 
of Chapter IV which deals with investiga- 
tion of charges and remand' of the accused' 
for trial. Rule 14 enjoins upon every 
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Commanding Officer to take care that a 
person under his command, charged with 
an offence is not detained in custody for 
more than forty-eight hours after the 
committal of such person into custody is 
reported to him. without the charge being 
investigated, unless investigation within 
that period seems to him impracticable 
having regard to the exigencies of public 
service. The rule further provides that 
every case of a person who is detained in 
custody for a period beyond forty-eight 
hours must be reported by the Command- 
ing Officer to the officer to whom applica- 
tion is required by law to be made to 
convene a general or District Court- 
martial for the trial of the person charged. 
Such report has. to be accotnpanied by a 
statement of reasons for detention. 

29. Rule 15 deals with investigation of 
charges within the period mentioned in 
Rule 14. The requirement of sub-rule (a) 
is that the charge must be heard in the 
presence of the accused and the accused 
must have full opportunity to cross-ex- 
amine any witness against him and to call 
any witness and make any statement in 
his defence. 

30. Sub-rule (b) makes it obligatory on 
the Commanding Officer to dismiss a 
charge brought before him if in his opinion, 
the evidence does not show that some of- 
fence under the Act has been committed. 
He may also do so if in his discretion he 
thinks that the charge ought not to be 
proceeded with. Sub-rule (c) lays down 
that at the conclusion of the hearing of a 
charge if the Commanding Officer is of 
the opinion that the charge ought to be 
proceeded with, he shall, mthout un- 
necessary delay, either dispose of the case 
summarily or refer the case to the superior 
Air Force authority or ad.ioum the case 
for the purpose of having the evidence 
reduced to writing. 

31. Sub-rule (d) deals with the pre- 
paration of the Summary of Evidence and 
requires that the evidence of the wit- 
nesses who were present and gave evi- 
dence before the Commanding Officer, 
whether against or for the accused shall 
be taken down in writing in the presence 
and hearing of the accused. The record- 
ing of the Summary of Evidence may be 
before the Commanding Officer himself or 
before such other officer as he may direct. 

31-A. Sub-rules (el to (g) deal with 
the manner of recording evidence at that 
stage. 

32. It will thus be seen that by its very 
nature the hearing of evidence by the 
Commanding Officer at the initial stage 
when the person charged with an offence 
is brought before him is for the purpose 
of ascertaining whether the charge should 
be dismissed or should be proceeded with. 

If the Commanding Officer is of the 
opinion that the charge ought not to be 
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proceeded with, the person charged with 
the offence has to be released forthmth. 
On the other hand if the Commanding Of- 
ficer is of the opinion that the charge 
ought to be proceeded with he may then 
follow one of the three courses open to 
him under sub-rule (c). 

33. The object of the rule is therefore, 
to hold a sort of preliminary investigation 
by the Commanding Officer with a view 
to ascertain whether a prima facie case 
exists to justify further detention of the 
accused in custody beyond the period of 
forty-eight hours prescribed by Rule 14. 
The Investigation contemplated by R. 15 
does not require that the evidence of wit- 
nesses examined by the Commanding Of- 
ficer should necessarily be reduced to 
writing. Its only requirement is that the 
charge should be heard in the presence 
of the accused and he should be given an 
opportunity not only to cross-examine any 
witness against him but also to call any 
witnesses and make any statement in his 
defence. 

34. Once the Officer Commanding 
comes to the conclusion that the charge 
ought to be proceeded with then there 
must be a formal recording of statements 
of witnesses as provided by sub-rules (d) 
to (g). Rule 16 provides inter alia for the 
remand of the accused for trial by Court 
martial. 

35. It is thus implicit in the procedure 
prescribed by R. 15 that any error or ir- 
regularity at a stage before the case is ad- 
journed for the purpose of having the evi- 
dence reduced to writing will not vitiate 
the subsequent trial as the guilt of the ac- 
cused has to be established not on the 
basis of what the Commanding Officer 
might have done or might not have done 
at the initial stage. Any irregularity in 
procedure at that initial stage might have 
a bearing on the veracity of witnesses ex- 
amined at the trial or on the bona fides 
of the Commanding Officer or on the 
defence that may be set up by the accused 
at the trial; but the irregularity can by 
no means be regarded as affecting the 
jurisdiction of the Court to proceed with 
the trial. 

36. I am therefore, of the opinion that 
in the instant case even if it is assumed 
that there has been non-compliance with 
the requirements of Rule 15 in the manner 
alleged by the petitioner, the non-obser- 
vance of the Rule is not such as to vitiate 
the trial and ultimate conviction of the 
petitioner. 

37. The petitioner’s grievance about 
the addition of charges 5 and 6 at a sub- 
•sequent stage has also no substance as 
the charges framed at the stage of pro- 
ceedings imder Rule 15 are not final. 
Subject to the right of amendment 
envisaged in Rule 48 it is only the charge- 
sheet on which the accused is arraigned 
before the Court which is material as it 
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is that charge-sheet alone which forms 
the basis of the trial and not any other 
charge-sheet which may have been pre- 
pared at the initial stage. Even the charge- 
sheet on which the accused is arraigned 
before the Court can be amended under 
sub-rule (b) of Rule 48 which runs as 
under: — 

"If on the trial of any charge it ap- 
pears to the Court at any time before 
they have begun to examine the wit- 
nesses, that in the interests of justice 
any addition to, omission from, or altera- 
tion in, the charge is required, they rnay 
report their opinion to _ the convening 
authority, and may adjourri, and the 
convening authority may either direct 
a new trial to be commenced, or amend 
the charge, and order the trial to pro- 
ceed with such amended charge after 
due notice to the accused.” 

38. In the course of arguments one 
other point was mooted; but since we 
have not had the advantage of a full 
argument which the point deserves,^ I 
should not like to express a definite 
opinion on it and would only state the 
point and refer to a few cases which ap- 
pear to me to have a bearing on the con- 
troversy. The point is one of locus standi 
to maintain the present petition and was 
thus put in argument. It was urged that 
if the petition in this case was to be 
treated as one for grant of a writ of cer- 
tiorari, then such a petition could only be 

■ filed by the petitioner himself and not by 
his wife on his behalf as in the eye of law 
no personal right of hers had been af- 
fected by the impugned order and as such 
she had no locus standi to maintain the 
petition. 

39. The question for consideration 
therefore, is whether the petition as pre- 
sented in this Court, can be treated as one 
for a writ of habeas corpus only or also 
for a writ of certiorari. It will be noticed 
that the petition has been moved by the 
prisoner through his wife Shrimati 
Sarswati. It is also described as a peti- 
tion for a writ of habeas corpus under 
Art. 226 of the Constitution and Sec. 491, 
Criminal P. C. It is well settled that a 
person illegally imprisoned or detained in 
confinement without legal justification is 
entitled to apply for a writ of habeas cor- 
pus, but it is not essential that the applica- 
tion should proceed directly from him. 
Proceedings to obtain a writ of habeas 
corpus for the purpose of liberating ano- 
ther from an illegal imprisonment may 
also be instituted by a person other than 
the prisoner who may have some interest 
in him. In Cobbett v. Hudson, (1850) 15 
QB 988 a wife was held entitled to apply 
for such a writ on behalf of her husband. 
In re: Thompson, (I860) 30 LJ MC 19 
father was held entitled to apply on 
behalf of his son. Both these cases are 


mentioned in foot-note to Para 65 at 
Page 37 of Halsbury’s Laws of England, 
3rd Edition Vol. 11. Even the right of a 
stranger has been recognised to make 
such an application provided he has 
authority to appear on behalf of the 
Prisoner or has a right to represent him. 
In the foot-note referred to above there 
is reference to an un-reported case In re: 
Klimowicz (1954). The foot-note shows 
that in that case, a writ was granted, on 
the application of the Home Secretary, 
directed to the master of a Polish ship 
lying in the Thames upon which a person 
seeking political asylum in the United 
Kingdom was being detained. 

40. These cases are a clear authority 
for the maintainability of the present 
petition for a writ of habeas corpus moved 
by the petitioner’s wife. The question 
however, is whether a petition for grant 
of a writ of certiorari can also be moved 
by a person who is not directly affected 
or aggrieved by the order. The question 
is not free from difficulty and its solu- 
tion is made more complex by the variety 
of views expressed by Judges in different 
cases. The primary rule as to who may 
be granted certiorari, as formulated by 
Blackburn, J. in R. v. Surrey Justices, 
(1870) 5 QB 466 was stated by Parker, J. 
(as he then was), in the following words 
in R. V. Thames Magistrates’ Court, ex 
Parte Greendaum, (1957) 55 LGR 129: 

"Anybody can apply for it — a member 
of the public who has been inconvenienc- 
ed, or a particular party or person who 
has a particular grievance of his own. If 
the application is made by what for con- 
venience one may call a stranger, the 
remedy is purely discretionary. Where, 
however, it is made by a person who has 
a particular grievance of his own, whether 
as a party or otherwise, then the remedv 
lies ex debito justitiae.” 

41. S. A. de Smith in his latest book on 
"Judicial Review of Administrative Ac- 
tion” (1968 Edition) after noticing a 
number of cases has summed up the posi- 
tion as follows: — 

"It is thought that the present law mav 
properly be stated as follows. Certiorari 
is a discretionary remedy, and the discre- 
tion of the Court extends to permitting an 
application to be made by any member of 
the public. A person aggrieved, i.e., one 
whose legal rights have been infringed or 
who has any other substantial interest in 
impugning an order, may be awarded a 
certiorari ex debito justitiae if he can 
establish any of the recognised grounds 
for quashing: but the Court retains a dis- 
cretion to refuse his application if his 
Conduct has been such as to disentitle 
him to relief. Only in highly exceptional 
circumstances would the Court exercise 
its discretion in favour of an applicant 
who was not a person aggrieved.” 
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42. The Supreme Court’s view is re- 
flected in its decision in Calcutta Gas Co. 
Ltd. V. State of West Bengal, AIR 1962 SC 
1044 where it was held; — 

"Article 226 in terms does not describe 
the classes of persons entitled to apply 
thereunder; but it is implicit in the ex- 
ercise of the extraordinary jurisdiction 
that the relief asked for must be’ one to 
enforce a legal right. The existence of 
the right is the foundation of the exercise 
of jurisdiction of the High Court under 
Art. 226. The legal right that can be en- 
forced under Art. 226 like Art. 32, must 
ordinarily be the right of the petitioner 
himself who complains of infraction of 
such right and approaches the Court for 
relief. The right that can be enforced 
under Art. 226 also shall ordinarily be the 
personal or individual right of the peti- 
tioner himself, though in the case of some 
of the writs like habeas corpus or quo 
warranto this rule may have to be relaxed 
or modified”. 

43. In Dr. P. S. Yenkataswamy Setty 
V. University of Mysore, AIR 1964 Mys 
159 while dealing with the position under 
Art. 226 of the Constitution the learned 
Judges (N. Sreenivasa Rau, C. J, and A. 
Harayana Pai J.) observed: — 

"In India, ' unlike England, there is 
nothing like a writ of right because, the 
issue of any type of writ, order or direc- 
tion under Art. 226 is clearly a matter of 
discretion with the Court. The question 
therefore, whether the petitioner has or 
has no locus standi to make the petition 
to seek the issue of a writ appropriate to 
the facts of his case is necessarily related 
to the nature of the relief he se^s. The 
only general proposition which can be 
stated on the question of locus standi of 
petitioners in writ petitions or petitions 
under Art. 226 of the Constitution is that 
ordinarily a petitioner will have to make 
out some personal interest which the law 
recognises as sufficient, unless having re- 
gard to the nature of the relief and parti- 
cular facts and circumstances of the case 
the petitioner is merely in the position of 
an informer or a relator and the situation 
is such that it becomes the duty of the 
Court to act in public interest or to uphold 
the Constitution”. 

44. Similar dicta are to be found in 
the decisions of almost all the High Courts. 
An examination of those cases however, 
shows that most of them have failed to 
provide a full exposition of the relevant 
principles and many of the dicta are am- 
biguous. It may be that one day the 
question is directly raised in an appro- 
priate case and is exhaustively dealt with 
by the Supreme Court. Till then no use- 
ful purpose rviU be served by dealing with 
this matter at length, especially when 
we have not had the benefit of full argu- 
ment from the counsel and w’e have also 
decided to dismiss the petition. 


45. The result of the foregoing dis- 
cussion is that the petition fails and is ac- 
cordingly dismissed. 

46. INDEB DEV DUA, C. J. : I agree. 

47. S. K. KAPUR J. : I agree. 

Petition dismissed. 
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I. D. DUA C. J., S. K. KAPUR AND 
V. S. DESHPANDE JJ. 

The Municipal Corporation of Delhi 
through G. M. D. T. U. Scindia House, 
New Delhi, Appellant v. Kuldip Lai 
Bhandari and others, Respondents. 

L. P. A. No. 50-D of 1966, D/-9-12-1968. 

Letters Patent (Cal.) Cl. 10 — 'Judg- 
ment’ — Award of Motor Accidents 
Claims. Tribunal — Appeal against under 
S. 110-D of Motor Vehicles Act — Deci- 
sion of single Judge is "judgment” — 
Nature of jurisdiction of claims Tribunal 
and of High Court, explained — AIR 1968 
Punj & Har 277 , Dissented from — (Motor 
Vehicles Act (19391, S. llO-Dj — (Con- 
stitution of India, Arts. 136 and 227) — ■ 
(Civil P. C. (1908), Ss. 109, 110). 

A decision given by a Single Judge of 
the High Court in appeal under Sec- 
tion llO-D of the Motor Vehicles Act, 
against an award of the Motor Accidents 
Claims Tribunal, is a "Judgment” within 
the meaning of Cl. 10 of the Letters 
Patent. (Para 23) 

The question, whether a particular deci- 
sion of the High Court is a judgment or 
is only a determination turns on the con- 
nected question whether the decision is 
given by the High Court acting as a High 
Court or whether it is given by it acting 
as a Tribunal or a persona designata. 

(Para 19) 

The theory that an appeal takes colour 
from the original proceeding is not to be 
carried too far. Three aspects to be con- 
sidered are, (1) the nature of the Tri- 
bunal, (2) the nature of the proceeding 
before it, and (3) the nature of the deci- 
sion given by it. It would not be correct 
to say that merely because the tribunal 
was not a Court or the proceeding before 
it was not a suit or its decision was not 
a judgment but an award, the High Court 
hearing appeal against its decision would 
not be a Court or the proceeding before 
the High Court would not be in its ordi- 
nary jurisdiction or that the decision of 
the High Court on such appeal would 
not be a judgment. Therefore, even if 
the original proceeding took place before 
the Arbitrator resulting in an award, the 
appeal to the High Court ^vill not turn 
the High Court itself into a persona desig- 
nata or an Arbitration Tribunal and will 
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not, therefore, make the judgment of the 
High Court an award. (Para 14) 

In hearing the appeal under S. 110-D of 
the Motor Vehicles Act, the High Court 
must be held to be acting as a High Court 
and not as a Tribunal, inasmuch as the 
claim for compensation for negligence is 
a common law right not created by a 
statute and the claim is considered by the 
Tribunal in its entirety without limita- 
tion, with the result that an appeal to the 
High Court is made in its ordinary Civil 
Jurisdiction. In fact, an appeal by special 
leave under Art. 136 lies to the Supreme 
Court against the determination or order 
of a Tribunal. The High Court also has 
the superintendence over other Courts 
and Tribunals under ^ Art. 227 of the Con- 
stitution. It has never been doubted that 
the Supreme Court ,' and the High Court 
act as the Supreme Court and the High 
Court in functioning under Arts. 136 and 
227 of the Constitution respectively and 
do not act as an Arbitrator or a Tribunal 
in doing so. For the same reason the 
High Court would also act as the High 
Court and not as a tribunal in hearing the 
appeal under Section 110-D of the Act. 
AIR 1968 Pun] & Har 277, Dissented from; 
ILR (1957) Puni 615 & (1912) 39 Ind. App. 
197 (PC), Disting, and Explained.; AIR 
1968 SC 384 & (1945) 49 Cal WN 10, Bel. 
on. (Para 14) 

The provisions of Cl. 11 of the Letters 
Patent not only make the High Court a 
Court of appeal from other Civil Courts 
and Courts subject to the Court’s special 
superintendence but also invest it with 
appellate jurisdiction in such cases as 
may, after the date of the publication of 
the Letters Patent, be made subject to 
appeal to it by any law made by a com- 
petent legislative authority for India. Sec- 
tion 110-D of the Act may be said to be 
such a law. (Para 20) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 384 (V 55) = 

(1968) 1 SCR 372, Collector of 
Varanasi v. Gauri Shankar 12, 13, 14, 

17, 18, 19 

(1968) AIR 1968 Puni & Har 277 
(V 55) = ILR (1968) 1 Punj 625. 

F. Dabwali Transport Co. v. 

Madan Lai 12 

(1965) AIR 1965 SC 1442 (V 52) - 
(1965) 2 SCR 756, South Asia In- 
dustries (P.) Ltd. V. S. B. Sarup 
Singh 11 

(1963) AIR 1963 Punj 221 (V 50) = 

64 Pun LR 870, Shri Chand v. 

Union of India 14 

(1961) AIR 1961 Madh Pra 324 
(V 48) = 1961 Jab LJ 806, Hitkarni 
Sabha v. Jabalpur Corporation 7 

(1958) AIR 1958 SC 947 (V 45) = 

1959 SCR 1177, Hans Kumar v. 

Union of India 12, 13, 19 


(1957) ILR (1957) Punj 615 = 1958-1 , 
Lab LJ 603, Gopal Singh v. State 
of Punjab 12, 16 

(1953) AIR 1953 SC 198 (V 40) =■ 

1953 SCR 1159, Asrumati Debi v. 
Kumari Rupendra Deb 21 

(1953) AIR 1953 SC 357 (V 40) = 

1953 SCR 1028, National Sewing 
Thread Co. Ltd. v. James 
Chadwick & Bros. 11 

(1950) AIR 1950 SC 188 (V. 37) = 

1950 SCR 459, Bharat Bank v. 
Employees of Bharat Bank, 

Delhi 19 

(1945) 49 Cal WN 10, Nur Mohammed 
V. S. M. Solaiman 22 

(1944) (1944) 1 All ER 60 = 170 
LT 29, Race Course Betting 
Control Board v. Secretary of 
State for Air 5 

(1936) AIR 1936 PC 93 (V 23) =- 
63 Ind App 180, Hem Singh v. 

Basant Das 1 0 

(1934) AIR 1934 PC 81 (V 21) =- 
61 Ind App 158, Mong Ba Thaw 
V. Ma Pin 10 

(1916) AIR 1916 PC 21 (V 3) = 43 
Ind App 192, Secretary of State 
for India v. Chelikani Rama Rao 10 
(1913) 1913 AC 546 = 82 LJKB 
1197, National Telephone Co. Ltd. 

V. Postmaster General 9, 13 

(1912) 39 Ind App 197 = ILR 40 


Cal 21 (PC), Rangoon Bototoung 

Co. Ltd. V. (jollector of Rangoon 

10, 15, 16 

S. N. Chopra with R. L. Tandon and 
Vijay Kishan, for Appellant; G. S. Vohra, 
for Respondents. 

V. S, DESHPANDE J. (For him- 
self and Inder Dev Dua, C. J.) Due to an 
accident to the D. T. U. bus No. DLP 658 
belonging to the appellant Municipal 
Corporation of Delhi, a lady named 
Mrs. B. Bhandari suffered injuries which 
resulted in her death. The respondents, 
as her legal representatives, claimed 
compensation from the appellant before 
the Motor Accidents Claims Tribunal, 
Delhi, on the ground that the injuries 
caused to Mrs. Bhandari were due to 
the negligence of the appellant’s em- 
ployees, viz. the Driver and the Con- 
ductor of the bus. The claim was dis- 
missed by the Tribunal but was partial- 
ly decreed by a learned Single Judge 
of the then Circuit Bench of the Punjab 
High Court for Delhi in an appeal pre- 
ferred to the High Court against the 
award of the Tribunal under Sec- 
tion 110-D of the Motor Vehicles Act. 
1939. 

2. The present appeal was preferred 
before a Division Bench of this Court 
under Clause 10 of the Letters Patent 
applicable to this High Court. It is 
common ground that such an appeal 
lies from the judgment of a single Judge 
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<}£ ■'u?e High Court. The respondents 
'have, however raised a preliminary 
-objection against the maintainability o£ 
"this appeal on the ground that the 
•-decision of the learned single Judge 
-against which this appeal purports to be 
•made is not a "judgment” within the 
meaning of Clause 10 of the Letters 
Patent. The Division Bench speaking 
"through my Lord the Chief Justice 
-surveyed the relevant case law on the 
-•.■subject and referred the matter to the 
Full Bench on the 15th May, 1968 in 
-view of the apparent lack of agreement 
-among the judicial decisions. 

3 . The central question for considera- 
■tion b?/ us is whether the judgment under 
-appeal given by the learned single Judge 
■in an appeal against the award of the 
‘<3Iaims Tribunal under Section 110-D 
-of the Motor Vehicles Act, 1939 (herein- 
•after called the Act )is: — (11 a judgment, 

given by a Judge of this Court with- 
dn the meaning of Clause 10 of the 
Letters Patent. 

4. In view of the lack of agreement 
-among the judicial decisions noticed in 
'the referring order, it is necessary to go 
•to the -first principles underlying the 
-question. It is to be noted that the 
• claim for compensation made by the 
relatives of the deceased is based on the 
alleged negligence of the employees of 
■the appellant-Corporation. Its nature 
■is simply a suit for negligence. Negli- 
•-gence is a well-established ground for 

tJaim for damages in the law of torts. 
'-Such a claim has been a part of common 
law for many years and has been en- 
tertained by Civil Courts in their ordinary 
jurisdiction. Claim for damages for 
■injuries caused by the persons in charge 
■of the motor vehicle was also entertained 
lay ordinary Civil Courts in India prior 
to the enactment of Motor Vehicles (Am- 
•endmentj Act, 100 of 1956, which for the 
■first time empowered the State Govern- 
merits to constitute one or more Motor 
Accidents Claims Tribunals. Under Sec- 
■tion 110 of the amended Motor Vehicles 
Act, the State Government may constitute 
•one or more Motor Accidents Claims Tri- 
.‘bunals for such areas as may be specified. 

It is only in respect of those areas for 
■which such Claims Tribunals are con- 
stituted, that the jurisdiction of the Ci\dl 
'Courts is taken away by the Claims Tri- 
•■faunals. For the rest of the areas, the 
■Civil Courts will continue to entertain 
■"these claims. The significance of this tact 
for the nature of the jurisdiction of the 
•Clmms Tribunal is that the nature of the 
■claim which is entertained by the Claims 
"Tribunal is precisely the same which is 
■entertained by a Civil Court. The Tri- 
’bunal itself is not, however, a Ci-vil Court, 
■inasmuch as the very purpose of establi- 
■shing it was to adjudicate all these claims 


more expeditiously than would be done 
by a Civil Court. This is why the pro- 
cedure of making the claim before the 
Tribunal under Section 110-A and the 
enquiry made by the Tribunal under 
Section 110-B are of a summary nature 
as distinguished from the ordinary pro- 
cedure of the Ci-vil Courts. Section 110-C 
gives certain specified powers of a Civil 
Court to the Tribunal showing thereby 
that the Tribunal is not an ordinary Court 
of law. S, 110-D gives right of appeal to 
the High Court against an award of the 
Tribunal except when an award is for an 
amount which is less than Rs. 2000. 

5. The decision of the Tribunal is 
called an "award.” The word "award,” 
not being defined in the Act, has to be 
construed in its general sense. The 
ordinary dictionary meaning • of an 
award is a judicial decision. It is true 
that the decision of an Arbitrator is 
also called an award. But, it would 
not be correct to think that the award 
is given only by an Arbitrator and that 
whenever the decision is called an 
"award,” the Tribunal giving it must 
be an Arbitration Tribunal. It is well 
known that numerous statutory Tri- 
bunals have been created in recent 
times by Legislation. The decisions of 
many of them are called awards. But 
these Tribunals are not considered 
Arbitration Tribunals, merely by the 
fact that their decisions are called 
awards. 

As stated in 2 Halsbury’s Laws of 
England, (III Edition) paragraph 132; — 

"It is, however, a question in each 
case whether a particular tribunal set 
up by a statute for dealing -with parti- 
cular questions, is an arbitration tribu- 
nal. Where the expression "arbitration” 
is not used, and other essential features 
of arbitration are absent, the presump- 
tion is that such a tribunal is not an 
arbitration tribunal but either a Court of 
law or a special tribunal governed ex- 
clusively by its o-wn code (p).” 

In Race Course Betting Control Board 
V. Secretary of State for Air, (1944) 

1 All ER 60, the question was what 
was the nature of the General Claims 
Tribunal established under the Compen- 
sation (Defence) Act. 1939. Uthwatt, J., 
was of the opinion that since the Tribu- 
nal was not a Court, it would be an 
Arbitration Tribunal. The Court of ap- 
peal. however, differed from this view. 
In their opinion, there is a third class of 
Tribunals which are neither Arbitration 
Tribunals nor Courts. These are special 
Tribunals governed entirely by the 
statutes creating them and the only re- 
medies of those . dissatisfied -with the find- 
ing of such a Tribunal are those which 
are given by the particular statutes deal- 
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ing with such a Tribunal. Lord Greene 
M. R. at page 63 of the Report refused 
to attach any weight to the word "refer- 
red” in support of the contention that 
the matter referred to the Tribunal 
should be regarded as arbitration pro- 
ceeding merely because of the use of the 
word "referred”. Mackinnon L. J. at 
page 64 of the report noted that the deci- 
sion of the Tribunal was called "award” 
but stated that there was nothing to pre- 
vent the Legislature creating a Tribunal 
of a special kind which is neither a Court 
of record nor an Arbitration Tribunal. 

6. Under the Arbitration Act, 1940 re- 
ference to arbitration is made either be- 
cause of an agreement between the par- 
ties or because of a statutory provision. 
The award of such an Arbitrator is final 
and is not open to appeal. In both these 
fundamental respects the Claims Tribunal 
under the Act differs from an Arbitration 
Tribunal. We are, therefore, of the view 
that Motor Accidents Claims Tribunal is 
neither a Court nor an Arbitration Tri- 
bunal, but is a Statutory Tribunal, the 
incidents of which are governed entirely 
by the provisions of the Act. 

7. The decision of the Tribunal except 
when it awards compensation of less than 
Rs. 2000 is open to appeal to the High 
Court under Section 110-D of the Act. 
It is to be noted that the claim for com- 
pensation of negligence in all its aspects 
is tried before the Claims Tribunal. There 
are no limits on the iurisdiction of the 
Tribunal in trying the claim and in decid- 
ing it. This may, for example, be con- 
trasted with the jurisdiction of the Court 
under Section 18 of the Land Acquisition 
Act. A reference thereunder is made to 
the Court by the Collector for determina- 
tion of objections to the measurement of 
the land, the amount of compensation, the 
persons to whom it is payable or the ap- 
portionment among the persons interested. 
Unlike an ordinary Court, the Court act- 
ing under Section 18 of the Land Acquisi- 
tion Act is precluded from considering any 
other matter relating to the award. On 
the principle that an appeal is a continua- 
tion of the original proceeding, an appeal 
to the High Court under Section 54 of the 
Land Acquisition Act against the decision 
of the Court under Section 18 thereof 
would also, it appears, be limited to the 
same matters in respect of which only a 
reference could be made by the Collector 
to the Court under Section 18. This was 
so held in Hitkarini Sabha v. Jabalpur 
Corporation, AIR 1961 Madh Pra 324, in 
paragraph (5). Further, Section 12 of the 
said Act provides that the award of the 
Collector shall, except as provided in the 
Act, be final regarding the area and value 
of the land and the compensation among 
the parties interested. In this context the 
appeal provided for by Section 54 is only 
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by way of an exception to the finality laid 
down by Section 12. Such exception 
cannot be enlarged by recourse to the 
Letters Patent. 

8. The difference between the jurisdic- 
tion of a Claims Tribunal under the Act 
and the jurisdiction of an Arbitration 
under Section 19 of the Defence of India 
Act, 1939 is even more marked, inasmuch 
as the latter is expressly called an Arbi- 
trator with the arguable iniplication that 
his award is final only subject to one 
statutory appeal given by Section 19 (ff 
thereof. 

9. It is in this background that we have 
to consider the nature of the jurisdiction 
of the High Court dealing with an appeal 
under Section 110-D of the Act. As al- 
ready stated above, the claim for com- 
pensation caused by negligence is well 
known to the law of torts, as a part of 
common law independent of any statute. 
The claim not being a creation of any 
particular statute, it would be reasonable 
to suppose that the provisions of the Motor 
Vehicles (Amendment) Act, 1956 were in- 
tended only to expedite the trial of such 
a claim by the establishment of Claims 
Tribunals. The statute did not otherwise 
intend to cut down or modify or change, 
in any way. the common law right. Sec- 
tion 110-F barred the jurisdiction of Civil 
Courts only to entertain the original claim 
as a trial Court. This bar operated only 
when in the particular area the Claims 
Tribunal had been established. In the 
other areas the Civil Courts continue to 
entertain such a claim. The appeal to the 
High Court under Section 110-D of the 
Act enables the High Court to consider 
the claim in its entirety free from any 
limitations in the same way as the High 
Court would consider the claim in an ap- 
peal from a Civil Court from an area ire 
which a Claims Tribunal has not been 
established. This, therefore, is pre- 
eminently a case to which the following 
observation of Lord Parker of Wadding- 
ton in National Telephone Company Ltd. 
V. Postmaster General, (1913) AC 546 at 
page 562, applies: — 

"Where by statute matters are referred' 
to the determination of a Court of record 
with no further provision, the necessap^ 
implication is, I think, that the Court will 
determine the matters, as a Court. _ Its 
jurisdiction is enlarged, but all the inci- 
dents of such jurisdiction, including the 
right of appeal from its decision, remain, 
the same.” 

In that case, the reference to the Railway 
Canal Commission was made by agree- 
ment of parties. It was argued, therefore, 
that the Commission acted not as a Court, 
but as Arbitrators, and, therefore, no ap- 
peal would lie against its decision. The 
contention was rejected and it was hela 
that the reference to the Commission was- 
te it as a Court and not as Arbitrators- 
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Viscount Haldane, D. C. at page 552 ob- 
served as follows; 

"When a question is stated to be re- 
ferred to an established Court \vithout 
more, it, in my opinion, imports that the 
ordinary incidents of the procedure of that 
Court are to attach, and also that any 
general right of appeal from its decisions 
likewise attaches”. 

Lord Moulton at pages 559-560 explained 
the view further in the following words: 

"The sole question therefore, for deci- 
sion is w'hether the Railway and Canal 
Commission, when acting under the 
powers of the section quoted above, are 
acting as a Court. To my mind the 
language of the section leaves no room 
for doubt on this point. The matter is re- 
ferred to "the Railway and Canal Com- 
mission”, i.e. to a well-knowm Court, named 
by its statutory name. In such a case the 
prima facie and natural meaning of the 
language used is that it is referred to the 
Court as such, and any one W'ho w^ould 
maintain that the true meaning is that it 
is referred to the existing personnel of 
the Court as arbitrators merely has to 
face so strong a presumption in favour of 
the ordinary meaning of the language 
that, in order to succeed in this conten- 
tion, he must shew that other portions of 
the enactment relating thereto establish 
beyond all reasonable doubt that his con- 
tention is correct”. 

10. The principle was applied by the 
Privy Council and later by, the Supreme 
Court in the following cases; In Secre- 
tary of State for India v. Chelikani Rama 
Rao, (1960) 43 Ind App 192 = (AIR 1916 
PC 21) the claim of a person to an interest 
in land reserved by the Government as a 
forest area was tried first by the Settle- 
ment Officer. An appeal was provided to 
the District Judge. There was no ex- 
press provision for further appeal to the 
High Court. The question was whether 
the District Judge acted as such in his 
ordinary capacity and iurisdiction, so that 
an appeal would lie to the High Court 
under the Code of Civil Procedure. Lord 
Shaw delivering the Judgment of the 
Board distinguished the previous decision 
of the Privy Council in Rangoon Boto- 
toung Co. Ltd. V. Collector of Rangoon, 
(1912) 39 Ind App 197 (PC) and observed 
as follows; 

"The claim w^as the assertion of a legal 
right to possession of property in land 
and if the ordinary Courts of the country 
are seized of a dispute of that character 
it would require, in the opinion of the 
Board, a specific limitation to exclude the 
ordinary incidents of litigation”. 

The decision w'as followed by the Privy 
Council in Mong Ba Thaw' House case, 
(1933) 61 Ind App 158 = (AIR 1934 PC 
81). In Hem Singh v. Basant Das, (1935) 
63 Ind. App. 180 = (AIR 1936 PC 93) the 


question W'as whether the appeal to the- 
Privy Council was competent. Under Sec- 
tion 12 of the Sikh Gurudwmra Act,. 
(Punjab Act 8 of 1925), Tribunals are^ 
constituted by the local Government with, 
pow'er to determine claims made in ac- 
cordance with the provisions of the Act. 
The jurisdiction of the Civil Courts to 
deal with such claims is expressly barred. 
Section 34 of the Act gave a right of ap- 
peal to the High Court against the final, 
order of the Tribunal. In dealing with 
the preliminairy objection relating to the 
competency of the appeal against the- 
judgment of the High Court to the Privy- 
Coimcil, Sir George Rankin, w'ho deliver- 
ed the judgment of the Board, pointea- 
out at page 190 of the Report that (1) the- 
Tribimal was given the same powers as- 
are vested in Civil Courts, (2) Its pro- 
cedure W'as to be the procedure of the- 
Code of Civil Procedure, (3) the formal 
expression of its decision was described’ 
as a decree, and (4) the matters on w'hich. 
the Tribunal gave decisions concerned- 
questions relating to the property etc. It 
was therefore, held that no special juris- 
diction was conferred on the High Court 
by Section 34 of the Act, but that the 
jurisdiction conferred on the High Court 
by Section 34 was intended to include the 
new subject matter as part of ordinary- 
appellate iurisdiction of the High Court. 
At pages 191-192 of the report. Sir George- 
Rankin again pointed out the nature of 
the questions which w'ould come up be- 
fore the Tribunal and concluded as- 
follows: — 

"Having regard to the character, the- 
variety and the importance of the ques- 
tions to be dealt ^vith by a Tribunal and" 
to the terms in which the right of appeal 
to the High Court is pro-vided by the sec- 
tion, their Lordships are of opinion that 
provisions of the Civil P. C. with reference- 
to appeals to His Majesty in Council ap- 
plied to decrees of the High Court made 
imder Section 34 of the Sikh Giuudw'ara- 
Act.” 

11. In National Sewdng Thread Co. 
Ltd. V. James Chadwick and Bros, AIR; 
1953 SC 357, the appeal to the High Court 
from the decision of the Registrar imder 
Section 76 of the Trade Marks Act, 1940, 
was held to mean that the jurisdiction- 
had been invested in the High Court a& 
an established Court with all incidents- 
attached thereto. In South Asia Indus- 
tries (P.) Ltd. V. S. B. Sarup Singh, AIR- 
1965 SC 1442, it W'as held that the anpeal 
to the High Court imder Section 39 of' 
the Delhi Rent Control Act, 1958 w'ith- 
out any limitation thereon would have- 
been regulated by the practice and pro- 
cedure obtaining in the High Court in- 
cluding the right of appeal under Cl. lO- 
of the Letters Patent, but for Section 43; 
thereof, w'hich expressly gave finality to 
an order passed on such appeal. 
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12. The latest decision of the Supreme 
Court is, perhaps, most important. It is 
•Collector of Varanasi v. Gauri Shanker, 
■AIR 1968 SC 384. The decision of the 
High Court in an appeal under S. 19 (f) 
•of the Defence of India Act, 1939 against 
the award of the Arbitrator under the 
-said Act was held to be a determination 
■by the High Court and as such amenable 
to special appeal to the Supreme Court 
under Art. 136 of the Constitution. In 
an earlier decision in Hans Kumar v. 
Union of India, AIR 1958 SC 947, it had 
'been held that the High Court in dealing 
with the appeal under Section 19 (f) of 
the Defence of India Act, 1939 does not 
act as a Court and the judgment of the 
High Court was not a judgment within 
the meaning of Cl. 10 of the Letters 
Patent. This decision was followed by a 
Division Bench of the Punjab & Haryana 
High Court in Fazilka Dabwali Transport 
Company v. Madan Lai, AIR 1968 Punj 
■& Har 277, which was the only decision 
brought to our notice in which the ques- 
tion considered was whether the decision 
■of a single Judge of the High Court in 
an appeal against the award of the Motor 
Accidents Claims Tribunal under Sec- 
tion 110-D of the Motor Vehicles Act was 
a "judgment” within the meaning of Cl. 10 
■of the Letters Patent. The question was 
•answered in the negative on a reasoning 
-y^hich may be summarised as below: The 
■Claims Tribunal is not a Court. An ap- 
peal is a continuation of the original pro- 
•ceeding. The apneal to the High Court, 
therefore, takes the colour from the ori- 
ginal proceeding before the Claims Tri- 
bunal. The proceeding before the Claims 
Tribunal gets the complexion of arbitra- 
tion inasmuch as its decision is called an 
"award”. As the decision of the Tribunal 
is not a judgment, the decision of -the 
High Court in appeal is also not a judg- 
ment, but is an award. The proceedings 
Lefore the Arbitrator under the Defence 
•of India Act, 1939, those before the Com- 
missioner under the Workmen’s Compen- 
sation Act,_ 1923 and those in the Court 
under Section 18 of the Land Acquisition 
Act were also in the nature of arbitration 
proceedings. The appeals from their deci- 
sions to the High Courts and the decisions 
of the High Court in those appeals were 
held not to be appeals to the High Courts 
and not to have resulted in "judgments” 
in AIR 1958 SC 947; Gopal Singh v. State 
■of Punjab, ILR (1957) Punj 615, and (1912) 
•39 Ind. App. 197 (PC), respectively. 

13. The provisions of the above men- 
tioned statutes and the nature and the 
TDroceedings thereunder are clearly dis- 
tinguishable from those of the Motor 
Vehicles Act and the nature of the pro- 
■ceedings before the Motor Accidents 
•Claims Tribunal. It would be useful to 
■examine the distinction. Section 19 of the 
Defence of India Act, 1939 expressly re- 


fers to an Arbitrator and the award given 
by him. The decision of the Supreme 
Court in AIR 1958 SC 947 was based ex- 
pressly on the principle that the award 
of an Arbitrator is final and unappeala- 
ble. The said decision rested on two main 
grounds viz. that the High Court did not 
act as a High Court, but as an Arbitra- 
tion Tribunal in considering the appeal 
against the award of the Arbitrator and 
secondly, that the judgment given by the 
High Court in the appeal was not a judg- 
ment, but an award. The first of these 
two grounds has been expressly dissented 
from by the Supreme Court in its later 
decision in AIR 1968 SC 384. in which 
the Supreme Court preferred to follow 
the view exnressed by the House of Lords 
in (1913) AC 546, and observed as follows: 

"Prima facie it appears incongruous to 
hold that the High Court is not a 'Court’. 
The High Court of a State is at the apex 
of the State’s judicial system. It is a 
Court of record. It is difficult to think 
of a High Court as anything other than 
a 'Court’. We are unaware of any judi- 
cial power having been entrusted to the 
High Court except as a 'Court’. When- 
ever it decides or determines any dispute 
that comes before it. invariably does 
so as a 'Court’. That apart, when Sec- 
tion 19 (1) (f) specifically says that an ap- 
peal against the order of an arbitrator 
lies to the High Court, we see no justifica- 
tion to think that the legislature said 
something which it did not mean”. 

14. The implication of the above ob- 
servation of the Supreme Court is that 
the theory that an appeal takes colour 
from the original proceeding is not to be 
carried too far. It is to be noted that 
there are three aspects to be considered, 
viz. 

(1) the nature of the Tribunal, 

(2) the nature of the proceeding before 
it, and 

(3) the nature of the decision given by 
it. 

It would not be correct to say that merely 
because the Tribunal was not a Court or 
the proceeding before it was not a suit or. 
its decision was not a judgment, but an 
award, the High Court hearing appeal 
against its decision would not be a Court 
or the proceeding before the High Court 
would not be in its ordinary jurisdiction 
or that the decision of the High Court on 
such appeal would not be a judgment. 
Therefore, even if the original proceeding 
took place before the Arbitrator resulting 
in an award, the appeal to the High Court 
did not turn the High Court itself into a 
persona designate or an Arbitration Tri- 
bunal and did not, therefore, make the 
judgment of the High Court an award. 
If the High Court acts as such in con- 
sidering an appeal from the award given 
by an Arbitrator under Section 19 of the 
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Defence of India Act, then it would ap- 
■pear that the High Court would also be 
acting as a High Court in hearing an ap- 
peal under Section 54 of the Land Acqui- 
■sition Act, Shri Chand v. Union of India, 
■84 Pun LR 870 = (AIR 1963 Pun] 221) 
and also in hearing an appeal under Sec- 
tion 30 of the Workmen’s Compensation 
-Act against the decision of a Commis- 
sioner given thereunder. 

We need not, however, consider here 
these more far-reaching implications of 
the Supreme Court decision in AIR 1968 
SC 384. But, the limited implication 
Owhich is relevant for our purpose is that 
'.in hearing the appeal under Section 110-D 
■ of the Act, the High Court must be held 
5 to be acting as a High Court and not as 
a Tribunal, inasmuch as the claim for 
; compensation for negligence is a common 
' law right not created by a statute and 
the claim is considered by the Tribunal 
in its entirety without limitation with the 
^ result that an appeal to the High Court 
ns made in its ordinary Civil Jurisdiction. 
.In fact, an appeal by special leave under 
I Art. 136 lies to the Supreme Court against 
the determination or order of a Tribunal. 
The High Court also has the superinten- 
; dence over other Courts and Tribunals 
' under Art. 227 of the Constitution. It has 
, never been doubted that the Supreme 
Court and the High Court act as the 
‘ Supreme Court and the High Court in 
I functioning under Arts. 136 and 227 of 
'.the Constitution respectively and do not 
• act as an Arbitrator or a Tribunal in 
doing -so. For the same reason the High 
Court would also act as the High Court 
and not as a Tribunal in hearing the ap- 
'.peal under S. 110-D of the Act. 

15. The nature of the proceeding be- 
fore the Court under Section 18 of the 
Land Acquisition Act is limited to the 
four matters referred to in Section 18. 

. The decision of the Privy Council in 
<1912) 39 Ind App 197 (PC) was expres- 
sly based on the particular facts of the 
ease in which two fudges of the Rangoon 
High Court acted both as the Court under 
Section 18 of the Land Acquisition Act 
and as the High Court under Section 54 
ef the said Act. The Privy Council, 
therefore, treated the decision as an award 
and not a decision in an appeal from the 
award. 

16. The nature of the proceeding be- 
fore the Commissioner under the Work- 
men’s Compensation Act and the decision 

f given by him were not investigated by 
the Punfab High Court in ILR (1957) Purij 
615; the Court simply followed the Privy 
■Council decision in (1912) 39 Ind App 197 
(PC) referred to above and held that the 
judgment of the High Court in an appeal 
against the decision of the Commissioner 
would not be judgment within the mean- 
ing of Cl. 10 of the Letters Patent. We 


have already explained that the Pri-vy 
Council decision was based on the special 
facts of the case. Since no other reasons 
are given by the Punjab High Court their 
decision in this case does not afford any 
guidance to us. 

17 . We may here recall that one as- 
pect of the question for consideration be- 
fore us is whether the decision under ap- 
peal is the decision of the High Court. In 
view of the Supreme Court decision in 
AIR 1968 SC 384, the High Court must be 
held to have acted as a High Court in 
hearing the appeal. The other aspect of 
the question alone now remains to be 
considered, viz. whether the decision by 
the High Court is a judgment or not. 

18. For the purpose of the Supreme 
Court in AIR 1968 SC 384 it was not 
necessary to decide whether the decision 
of the High Court was a judgment. It 
was sufficient that it was a determination 
against which an appeal to the Supreme 
Court would lie under Art. 136 of the 
Constitution. 

19. As observed by Fazl Ali, J. in 
Bharat Bank v. Employees of Bharat 
Bank, AIR 1950 SC 188 in paragraph (5) 
the word "determination” was used under 
Art. 136 to widen its scope to include ap- 
peals not only from judgments _ of the 
High Courts but also from determinations 
of Tribunals. The question, therefore, 
whether a particular decision of the High 
Court is a judgment or is only a deter- 
mination must turn on the connected 
question whether the decision is given by 
the High Court acting as a High Court or 
whether it is given by it acting as a Tri- 
bunal or a persona designate. Under Sec- 
tion 11-D the High Court can act only as 
a High Court not merely because this is 
the effect of the Supreme Court decision 
in AIR 1968 SC 384 cited above, but also 
because the Claims Tribunal is dealing 
with a common law right in all its am- 
plitude and without any statutory limi- 
tations. The appeal to -the High Court is 
also, therefore, concerned with a common 
law right unfettered by any statute. The 
jurisdiction of the High Court would also, 
therefore, be its ordinary jurisdiction and 
not any special jurisdiction fettered by 
any statute. Once this is established, the 
decision given by the High Court must 
be regarded as a judgment. A close study 
of the reasoning of the Supreme Court 
decision in AIR 1958 SC 967 referred to 
above, would show that these two features 
are inseparable from each other. One 
cannot exist without the other. We have 
already considered judicial decisions above 
in which the decisions given by the High 
Court were held not to be judgments. In 
each of them the High Court was held 
not to be acting in its ordinary jurisdic- 
tion, but in its special jurisdiction under 
the terms of a particular statute or as a 
persona designata, or as a Tribunal or as 
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Arbitrator. None of these decisions can 
apply to the present case. There is no 
escape, therefore, from conclusion that the 
decision of the learned single Judge under 
appeal was a judgment of the High Court 
within the meaning of Cl. 10 of the Letters 
Patent. 

20. In this connection, it may be ob- 
served that the provisions of Cl. 11 of the 
Letters Patent not only make the High 
Court a Court of appeal from other Civil 
Courts and Courts subject to the High 
Court’s special superintendence but also 
invest it with appellate jurisdiction in such 
cases as may, after the date of the Publi- 
cation of the Letters Patent, be made sub- 
ject to appeal to it by any law made by a 
competent legislative authority for India. 
Section 110-D of the Act may be said to 
be such a law. 

21. We may add that the judgment 
under appeal satisfies the other require- 
ments of a 'judgment’ within the meaning 
of Cl. 10 of the Letters Patent laid down 
by the Supreme Court in Asrumati Debi 
V. Kumari Rupendra Deb, AIR 1953 SC 
198, viz. 

(1) it terminates the suit or proceeding 
and 

(2) it affects the merits of the contro- 
versy between the parties. 

We further understand that the State 
Governments have framed Rules 
under Section 111-A of the Act 
making the award of the Claims Tri- 
bunal executable as a decree. If 
so, the judgment under appeal is 
also executable as a decree. This 
is an additional reason why it has 
to be regarded as a judgment and 
not as an award or a mere deter- 
mination. 

22. Before closing, we may refer to the 
Division Bench decision of the Calcutta 
High Court in Nur Mohammed v. S. M. 
Solaiman, (1945) 49 Cal WN 10, in which 
the question was whether the judgment 
of a learned single Judge of the High 
Court under Section 46 of the Calcutta 
Municipal Act was appealable as a judg- 
ment of the High Court to a Letters 
Patent Bench. Mitter, J., speaking for 
the Court on a review of the case law. 
came to the following conclusions which 
may be usefully reproduced below: 

"(1) that the general rule is that when 
a matter reaches a Civil Court, the 
procedure of Civil Courts would be 
attracted including the provisions 
regulating appeals from its judg- 
ments, decrees or orders, but 

(2) this general rule is applicable only 
when the matter comes to that 
Court as part of its ordinary juris- 
diction and not by reason of a 
special jurisdiction having been 
conferred upon_ it: The last-men- 
tioned proposition defines the 
precise scope of the principle. 


The nature of the dispute would be & 
material factor to be taken into considera- 
tion in coming to the conclusion whether 
a special jurisdiction was intended to be 
conferred on the Civil Court. If the dis- 
pute relates to a right or liability which 
is itself the creation of the statute and 
which apart from the statute would not 
come within the jurisdiction of the Civil' 
Court, the jurisdiction conferred by it on 
the Civil Court, be it the High Court or 
a subordinate Civil Court, to determine 
the said dispute would be considered to 
be a special jurisdiction”. 

23. For the reasons stated above, there- 
fore, we reject the preliminary objection 
and hold that the decision under appeal 
is a decision of a learned single Judge of 
the High Court and that it amounts to a- 
judgment within the meaning of Cl. 10 
of the Letters Patent. The result is that 
the appeal would now go back to the 
Division Bench to be heard on merits. 

24. Costs shall be costs in the cause. 

25. S. K. KAPUR J. I agree. 

Reference answeredi 
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Mangal Sen, Appellant v. Union of 
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(A) Court-fees and Suits Valuations — 
Court-fees Act (1870), Sections 3, 4, T 
and 8, Sch. I, Art. 1 and Sch. II, Art, It 

— "Order relating to compensation 

for acquisition of land for public purpose’'" 

— 'Order’ to be understood in the sense 
it is used in Civil P. C. — Award of com- 
pensation by arbitrator under provisions of 
Central Act 60 of 1948 ■ — Award is not' 
an 'order’ — Appeal against 'award’ at- 
tracts fixed court-fee under Art. H of 
Sch. 11 of the Court-fees Act — Ad valorem 
court-fee on basis of S. 8 not payable. 
AIR 1946 Cal 524 & AIR 1959 Cal 609 &r 
AIR 1968 Andh Pra 348, Diss. — (Re- 
settlement of Displaced Persons (Land 
Acquisition) Act (1948), S. 7) — (Civil P, C. 
(1908), Preamble — Interpretation of 
Statutes — Fiscal Statute) — (Civil P. R* 
(1908), S. 2 (2) and S. 2 (14) ). 

An award of compensation by the arbi- 
trator appointed under Section 7 of the 
Resettlement of Displaced Persons (Lana' 
Acquisition) Act is neither a decree nor 
an order having the force of a decree and' 
hence an appeal against it under S. 7 (3) O' 
the said Act attracts fixed court-fee under 
Sch. II, Art. 11 of the Court-fees Act and' 
payment of court-fee on ad valorem basis 
under Section 8 of the Court-fees Act on 
the difference between the amount award- 
ed and the a mount claimed cannot be inj ; 

HM/IM/D524/69/TVN/D 
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isisted upon. The fact that Section 8 of 
•the Court-fees Act does not use the ex- 
pression ’order’ simpliciter but instead uses 
the expression 'order relating to compensa- 
tion under any Act for the time being in 
force is not decisive of the matter and S. 8 
•cannot on that basis be applied to an ab- 
-peal from the award. In a fiscal statute 
like the Court-fees Act . what really 
matters is the charging provision of the 
Act under which a particular document 
would fall before it can be said what 
stamp it should bear. It being an enact- 
ment dealing with revenue, no amount is 
leviable unless it clearly falls under the 
provisions of that Act. (Paras 23 & 31) 

•The charging pro-visions under the 
Court-fees Act are Sections 3 and 4 read 
-with Schedules I and II. Sections 7 and 
^ are merely computing sections. It is 
-under the provisions of the various Arti- 
cles of the Schedules that the amount of 
court-fee has to be determined. 

(Para 24) 

Before a document can be filed in a 
Court, it must bear the court-fee chargea- 
ble under the 1st and 2nd Schedule of the 
Act. If it is a memorandum of appeal, it 
must either be an appeal from a decree 
or an order having the force of a decree 
or an order which is neither one nor the 
other. If it is neither an appeal from a 
decree nor an order ha'ving the force of 
a decree then it can only fall under 
Schedule II, Art. 11. It does not make 
the slightest difference whether it is an 
•order under one Act or another nor does 
it make any difference whether it is an 
■order relating to compensation or some 
other ihatter. (Para 25) 

Section 8 no doubt provides for mode 
of computation of court-fee on an order 
relating to compensation but before any 
question of computation of court-fee can 
arise, the order itself must fit in the strait 
jacket of one or the other pro-vision of 
Sch. I or II and this can only be if it is 
held that Section 8 is confined to orders 
as understood in the Ci-vil P. C. and where 
any document does not fall -within a 
decree or an order ha-ving the force’ of a 
decree it should be held to be covered by 
Art. 11 of Schedule II. AIR 1957 Puni 32 
& AIR 1945 Bom 348 & AIR 1957 Nag 8, 

■ Foil.; AIR 1946 Cal 524 & AIR 1959 Cal 
fi09 & AIR 1968 Andh Pra 348, Diss.; AIR 
1932 Cal 346 & 1966-68 Pun LR (D) 299 
(FB), Dist.; AIR 1939 All 127, Ref. 

(Para 27) 

(B) Constitution of India, Arts. 366 (10), 
31 (5) & (6), 31-A, 31-B and Sch. IX — 
Provision in a Pre-Constitution Act void 
ah initio is not 'existing law’ — Provision 
does not attract Art. 31 (5) or 31-A, inclu- 
sion of the Act (Resettlement of Displaced 
Persons (Land Acquisition) Act 1948) in 
Sch. IX of Constitution notwithstanding — 
(Resettlement of Displaced Persons (Land 
Acquisition) Act (1948), S. 7 (1) (e) Pro- 


visos — Provisos ultra vires S. 299 (2) of 
the Government of India Act,, 1935 — 
Hence ignored — Provisos not 'existing 
law’ under Art. 366 (10) of Constitution) 
— (Government of India Act (1935), Sec- 
tion 299 (2)). 

Clause (e) of Section 7 (1) of the Re- 
settlement of Displaced Persons (Land 
Acquisition) Act with its provisos provides 
that the- compensation has to be deter- 
mined having regard to the provisions of 
Section 23 (1) of -the Land Acquisition Act 
(1894) pro-vided the market value under 
the said Section 23 (1) shall be deemed to 
be the market value of the land on the 
date of the publication of notice under 
section, or on 1-9-1939 with, an addition 
of 40% whichever is less and provided 
further, in case the land is held under a 
purchase made between 1-9-1939 and 1-4- 
1948 under a registered document or a 
decree for pre-emption, the compensation 
shall be the price actually . paid by the 
purchaser. The provisions under the said 
two pro-visos thus prohibit compensation 
being given on the basis of the market 
value of the land as existing on the date 
of the notification. These pro-visos are 
therefore, ultra vires Section 299 (2) of 
the Government of India Act, 1935 which 
governed the powers, authority and juris- 
diction of the Legislature, at the time 
when the Resettlement of Displaced Per- 
sons (Land Acquisition) Act has been 
passed. Sub-section (2) of Section 299 
barred passing of any law pro-viding for 
acquisition of property -without payment 
of compensation, i.e., just equivalent of 
what the owner has been deprived of. The 
said -pro-visos thus being void ab initio 
and since they are, therefore, to be ignor- 
ed, they are not 'existing law’ -within the 
rneaning of Art. 366 (10) of the Constitu- 
tion. Not being existing law, they are not 
saved by Art. 31 (5) or 31-A. Art. 31-A 
cannot have any bearing in the context 
of a provision which has had no legal 
existence at the time the Constitution 
came into force. Nor Cl. (6) of Art. 31 
is applicable to the above Act ha-ving 
been enacted more than 18 months be- 
fore the commencement of the Constitu- 
tion. The inclusion of the Act in the 
Ninth Schedule also does not save the 
impugned pro-vision from being declar- 
ed void or from ha-ving become void 
because the attack against the validity 
of the imnugned pro-vision is not direct- 
ed on the ground of its being inconsistent 
with or taking away or abridging any 
of the fundamental righ-ts contained in 
Part III of the Constitution. The attack 
is exclusively aimed on the ground that 
it is ultra -vires Section 299 (2) of the 
Government of India Act 1935 and is not 
saved as existing law after the coming 
into force of the Constitution. Hence the 
arbitrator appointed under Section 7 of 
the above Act has to make an award for- 
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the compensation on evidence of both the 
parties ignoring the provision under the 
impugned provisos to Section 7 (1) (e) of 
the Act. AIR 1965 SC 1096 & AIR 1968 
SC 377 & AIR 1967 SC 637 & AIR 1965 
SC 1017, Foil.; AIR 1966 Pun] 507 & AIR 
1954 SC 170, Ref. 

(Paras 34, 43, 45 to 47) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 377 (V 55) = 

(1968) 1 SCR 463, Union of India 
V. Kamalabhai Harjiwandas 
Parekh 39, 40, 45 

(1968) AIR 1968 Andh Pra 348 
(V 55) = 1968-1 Andh WR 298, 
Srunguri Lakshminarayanarao v. 
Revenue Divisional Officer, Kaki- 
nada 22, 23, 30 

(1967) AIR 1967 SC 637 (V 54) = 

(1967) 1 SCR 255, Union of India 
V. Metal Corporation of India 39 

(1966) AIR 1966 Punj 507 (V 53) = 
1966-68 Pun LR (D) 240, Barkat 
Ram V. Union of India 35 

(1966) (1966) 68 Pun LR (D) 299 
=ILR (1966) 2 Pun.i 491 (FB), 

Daryodh Singh v. Union of India 28 
(1965) AIR 1965 SC 1017 (V 52) = 

(1965) 1 SCR 614, P. Vairavelu 
Mudaliar v. Spl. Dy. Collector, 

Madras 38 

(1965) AIR 1965 SC 1096 (V 52) = 

(1965) 1 SCR 636, N. B. Jeeieebhoy 
V. Assistant Collector, Thana 40 

(1959) AIR 1959 Cal 609 (V 46) = 

63 Cal WN 325, Satya Charan Sur 
V. State of W. B. ‘ 19, 23, 30 

(1957) AIR 1957 Nag 8 (V 44) = 

ILR (1956) Nag 471, Crown v. 
Chandrabhan Lai 29 

(1957) AIR 1957 Puni 32 (V 44) = 

ILR (1957) Punj 142, Kanwar 
Jagat Bahadur Singh v. Punjab 
State 11, 12, 20, 30 

(1955) AIR 1955 Puni 55 (V 42) = 

ILR (1954) Puni 1029, Than Singh 
V. Union of India 31 

(1954) AIR 1954 SC 170 (V 41) = 

1954 SCR 558, State of W. Bengal 
V. Bela Baneriee 36, 38 

(1946) AIR 1946 Cal 524 (V 33) = 

50 Cal WN 820. Sohanlal Bahety 
V. Province of Bengal 17, 19, 30 

(1945) AIR 1945 Bom 348 (V 32) = 

ILR (1946) Bom 707, Hirii Virii 
Jangbari v. Govt, of Bombay 

11. 12, 14, 

17, 19, 30 

(1939) AIR 1939 All 127 (V 26) = 

ILR (1939) All 142. Debi Din v. 
Secretary of State 13, 15 

(1932) AIR 1932 Cal 346 (V 19) = 

ILR 59 Cal 528. Anandalal 
Chakrabarti v. Karnani Industrial 
Bank Ltd. 13, 15 

Mohan Behari Lai, for Petitioner; 
Kartar Singh Chawla, for Respondent. 

HARDAYAL HARDY J. This ap- 
peal is directed against an award made 


by an arbitrator appointed under Sec- 
tion 7 of the Resettlement of Displaced 
Persons (Land Acquisition) Act 60 of 1948, 
hereinafter to be called the Act. The ap- 
peal which should ordinarily have been, 
heard by a Single Bench, was ordered by 
the Hon’ble the Chief Justice to be placed 
before a Division Bench for reasons men- 
tioned in his order dated October 26. 1967 
and that is how it was laid before us. 

2. The appellant is the owner of cer- 
tain land in village Basai Darapur which 
along with the land of some other owners, 
was acquired under Government’s noti- 
ftcation No. F-l (136) 48 LSG dated 1-1- 
1949 published in the Delhi State Gazette 
lor the purpose of re-settlement of dis- 
placed persons. The project for which the 
acquisition of land was made is known as 
"The Industrial Area Scheme”. 

3. As the controversy in this case re- 
lates to the quantum of compensation, the 
provision of the Act with which we are 
concerned is Section 7 which lays down 
the method for determining compensation 
for the land acquired under the Act. The 
section provides that where the amount of 
compensation can be fixed by agreement 
it shall be paid in accordance with that 
agreement; but where no such agreement 
can be reached then the Provincial Gov- 
ernment shall appoint as arbitrator a per- 
son qualified for appointment as a Judge 
of a High Court. Under Cl. (d) both the 
Provincial Government and the person to 
be compensated are required to state at 
the commencement of the proceedings 
before the arbitrator what in their respec- 
tive opinions is a fair amount of com- 
pensation. 

4. Clause (e) with its two provisos lays 
down the principles in accordance with 
which the compensation payable under 
the Act is to be determined. The clause 
reads: — 

"The arbitrator, in making his award; 
shall have due regard to the provisions of 
sub-section (1) of Section 23 of the Land 
Acquisition Act, 1894 (1 of 1894). 

Provided that the market value refer- 
red to in clause first of sub-section (1) of 
Section 23 of the said Act shall be deemed 
to be the market value of such land on 
the date of publication of the notice under 
section, or on the first day of September. 
1939, with an addition of 40 per cent 
whichever is less. 

Provided further that where such lana 
has been held bv the owner thereof under 
a purchase made before the first day of 
Anril. 1948, but after the first dav of 
Sentember. 1939, by a registered docu- 
ment. or a decree for pre-emption between 
the aforesaid date, the compensation shall 
be the price actually paid by the pur- 
chaser or the amount on payment pf 
which he may have acquired the land m 
the decree for pre-emntion as the case 
mav be”. 
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Sub-section (3) provides for an appeal 
from the award to the High Court and 
makes the decision of the High Court final. 

5. Sub-section (4) lays down that save 
as provided in this section, nothing in any 
law for the time being in force shall ap- 
ply to arbitrations under this section. 

6. As there was no agreement between 
the appellant and the State Government 
the latter appointed Shri K. S. Sidhu. a 
Subordinate Judge in Delhi, as arbitrator 
who made his award on September 28. 
1960 whereby he fixed the compensation 
at Rs. 908 as against sum of Rs. 38530/12/- 
claimed by the appellant. 

7. The present appeal is for the en- 
hancement of compensation and has been 
filed under sub-section (3) of S. 7. The 
memorandum of appeal is stamped with 
a fixed court-fee of Rs. 5.2b. 

8. At the commencement of the argu- 
ments a preliminary objection has been 
taken by the learned counsel for the State 
on the ground that the memorandum of 
appeal is deficiently stamped in that the 
appeal being against an order relating to 
compensation the memorandum is requir- 
ed to bear ad valorem court-fee on the 
amount represented by the difference be- 
tween the amount awarded and the 
amount claimed by the appellant. 

9. In order to appreciate the objection 
it is necessary to look into the various 
sections of the Court-fees Act. Section 4 
deals with fees on documents of the kinds 
specified therein when filed in the High 
Court while Section 6 deals with fees on 

“11. Memorandum of appeal 
when the appeal is not **** 
from a decree or an order 
having the force of a decree 
and is presented — 
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documents filed in mofussil Courts. Sec- 
tion 4 is in Chapter 2 which deals mth. 
fees in High Courts and Chapter 3 which 
contains Sections 6 to 19 deals wnth fees- 
in other Courts and public offices. 

10. Sections 7 and 8 provide for com- 
putation of fees. Section 8 which alone- 
is relevant for the purpose of the argu- 
ment raised before us reads as under; — 

"The amount of fee payable under this- 
Act on a memorandum of appeal against; 
an order relating to compensation imder 
any Act for the time being in force for 
the acquisition of land for public pur- 
poses, shall be computed according to the 
difference between the amount awarded 
and the amount claimed by the appel- 
lant”. 

As to what is the amount of court-fee- 
chargeable in various cases is given ini 
Schedules I and II of the Act. Schedule I. 
deals with ad valorem court-fee and' 
Schedule II with fixed fees. 

Article 1 of Schedule I (Punjab Am- 
endment) is a residuary Article. It 
runs; — 

"1. Plaint, written statement pleading 
a set off or counter claim or memorandum 
of appeal (not otherwise provided for in. 
the Act) or of cross-objection presented 
to any Civil or Revenue Court except, 
those mentioned in Section 3”. 

Other Articles of Schedule 1 are not 
necessary for the purpose of this case. In 
Schedule 11 the only Article which is 
necessary to be considered is Art. 11 
which provides; 


(a) to any civil Court other than a High One rupee 
Court, or to any Revenue Court or twenty-five- 
Executive Officer, other than the High naya Raise 
Court or Chief Controlling Revenue 

or Executive Authority 

(b) to a High Court or Chief Commis- Fiverapees. 
sioner, or other Chief Controlling twenty-five- 
Executive or Revenue Authority. naya Raise." 
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The contention urged on behalf of the ap- 
pellant is that this case falls under Arti- 
cle 11 of Schedule II in that it is a mem- 
orandum of appeal in a case where the 
appeal is not from a decree or an order 
having the force of a decree and is pre- 
sented to a High Court and is therefore, 
liable to a fixed fee of Rs. 5.25. It is 
urged that Shri K. S. Sidhu was acting 
as an arbitrator and not as a Court. The 
award made by him is neither a decree 
nor an order having the force of a decree. 

11. Reliance is placed by the learned 
counsel appearing for the appellant on a 
Bench decision of the Punjab High Court 
in Kanwar Jagat Bahadur Singh v. 
Punjab State, AIR 1957 Punj 32 and on a 
Single Bench judgment of the Bombay 
High Court in Hirji Virji Jangbari v. 
Govl. of Bombay, AIR 1945 Bom 348. 


12. The case of Kanwar Jagat Bahadur 
Singh AIR 1957 Punj 32 is under the 
Punjab Requisitioning and Acquisition of 
Immovable Property Act 11 of 1953. As- 
sessment of compensation for property 
requisitioned or acquired under that Act 
is provided for in Section 8 while S. 9 
deals with payment of compensation. Pro- 
vision for appeals from the award is made- 
under Section 11, the relevant portion of 
which is in these terms: — 

"11. Any person aggrieved by an award 
of the arbitrator made under Section 8 
may, within thirty days from the date of 
such award, prefer an appeal to the High 
Court within whose jurisdiction the re- 
quisitioned or acquired property is 
situate.” 

The District Judge who was appointed ' 
arbitrator under the Act had enhanced the- 
compensation awarded to the appellant by- 
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ihe Collector by Rs. 53,678-11-0 but the 
-latter being dissatisfied with the award 
had preferred an appeal to the High Court 
-under Section 11 and his prayer was for 
'enhancement of compensation by Rupees 
j 2, 68, 274-5-0. The memorandum of appeal 
•was stamped with Rs. 4 under Schedule II 
Art. 11 of the Court-fees Act. The State 
'filed cross-objections on which they paid 
-ad valorem court-fee. At the hearing of 
the appeal, the Advocate-General appear- 
ing for the State contended that the fee 
maid on the appeal filed by the appellant 
was inadequate. Learned Judges (J. L. 
-"Kapur and Bishan Narain JJ.) relying upon 
the judgment of Bombay High Court in 
AIR 1945 Bom 348 held that the award 
•made by an arbitrator was not a decree 
.nor an order having the force of a decree 
within the words used in Art. 11 of 
•Sch. II. 

13. On behalf of the State, the learn- 
ed Advocate-General relied on Section 8 
of the Court-fees Act and on two judg- 
ments, one of Calcutta High Court in the 
case of Anandalal Chakrabarti v. Kamani 
■Industrial Bank Ltd., ILR 59 Cal 528= AIR 
1932 Cal 346 and the other of Allahabad 
High Court in Debichand v. Secretary of 
'State, AIR 1939 All 127 and submitted that 
the effect of S. 8 was that in cases where 
•an appeal was brought against an order 
relating to compensation under any Act 
for the time being in force for the acquisi- 
tion of land the amount of fee payable 
-on a memorandum of appeal under the 
■Court-fees Act had to be computed ac- 
cording to the difference between the 
amount awarded and the amount claimed. 
, 13-A. Repelling the objections raised 
by the learned Advocate-General the 
'learned Judges held; — 

"The only way that the various sec- 
tions and the Schedules of the Court-fees 
Act can be reconciled is that Section 8 
•should be confined to orders as under- 
•stood in the Ci-vil P. C. and that where 
any matter does not fall within a decree 
^or an order having the force of a decree, 
-the matter should be held to be covered 
-by Art. 11, Sch. H, and once we hold that, 
.Art. 1 of Sch. I is excluded”. 

14. The case of Hirji 'Virji Jangbari 
AIR 1945 Bom 348 decided by N. J. 
"Wadia, J. of Bombay High Court was one 
•of an appeal against an award for com- 
pensation made by an arbitrator under 
•■Section 19 of the Defence of India Act, 
1939 in respect of property acquired by 

■■Government under the provisions of 
"Rule 75-A, Defence of India Rules 1939. 

■ An examination of the pro'visions relat- 
ing to assessment and payment of com- 
• pensation and to appeals under the Act 
and the Rules under discussion in that 
case shows that the pro-visions in that 
•case were more or less identical with 
'those in the case before the learned 
-Judges of the Punjab High Court. 
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15. While dealing with the two cases 
from Calcutta and Allahabad on which 
reliance -was placed on behalf of the Gov- 
ernment, Wadia, J. observed; — 

"It is to be noted however, that both 
in the Calcutta Improvement Act (5 of 
1911), under which the award in ILR 59 
Cal 528 = (AIR 1932 Cal 346) had been 
made, and in the U. P. Town Improve- 
ment Act of 1919, under which the award 
in ILR (1939) All 142 = AIR 1939 All 
127 had been made, there are express 
provisions that the Tribunals making the 
awards are to be deemed to be Courts 
under the Land Acquisition Act. Sec- 
tion 69, Calcutta Improvement Act, ot 
1911 provides that the Board may acquire 
land under the provisions of the Land 
Acquisition Act for carrying out any of 
the purposes of the Act. Section 70 pro- 
•vides that a Tribunal should be constitut- 
ed for the purpose of performing the func- 
tions of the Court in reference to the ac- 
quisition of land for the Board under the 
Land Acquisition Act; and Section 71 pro- 
vides that for the purpose of acquiring 
land under the Act for the Board the Tri- 
bunal shall be deemed to be the Court 
and the a-ward of the Tribunal shall be 
deemed to be the award of the Court 
under the Land Acquisition Act and shall 
be final. Ss. 56, 57 and 58, U. P. Town 
Improvement Act of 1919 contain similar 
provisions by which the Tribunal acquir- 
ing land under the Land Acquisition Act 
is deemed to be the Court for the purpose 
of the Land Acquisition Act and the 
award of the Tribunal is deemed to be 
the award of the Court under the Land 
Acquisition Act. There is no pro'vision in 
Section 19, Defence of India Act, and, in 
the rules made thereunder, by which the 
award of the arbitrator can be deemed to 
be an award of the Court under the Land 
Acquisition Act. Both these cases are 
therefore, distinguishable from the pre- 
sent case.” 

16. A comparison of the relevant pro- 
visions of the two statutes -with which the 
learned Judges of the Punjab High Court 
and Wadia, J. of the Bombay High Court 
were concerned with the pro'visions of the 
statute, ■with which we have to deal in 
this appeal clearly establishes their close 
identity. In a way therefore, I feel bound 
by the authority of the Bench decision of 
the Punjab High Court. Mr. Kartar Singh 
Chawla learnt counsel for the State 
however, challenges the correctness of 
that decision and has reinforced his argu- 
ment not only by reference to the two 
decisions of Calcutta and Allahabad High 
Courts cited above but also by citing 
several other judgments from other High 
Courts including two later judgments of 
Calcutta High Court. To these judgments 
I may now turn for discussion. 

17. The first case to which we ha've 
been referred is a decision of Lodge J. m 
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for the reconstruction of the branches of 
the B. N. U. in Goa, Daman and 
of Caixa Economica de Goa (with which 
institution we have no concern, in these 
appeals) in the interests of the general 
public. The interest of the general pub- 
lic is outlined in Section 3 of the Regula- 
tion. That section enacts that in view of 
the dosure of the Banks and the transfer 
of a substantial portion of their assets 
out of India on or about the appointed 
day and the difficulties experienced by 
depositors, the Banks shall, as from that 
day, be reconstructed in the interests of 
the general public in accordance with the 
provisions contained in the Regffiation. 
The expression "Banks” is defined in Sec- 
tion 2(b) of the Regulation as — 

(i) the branches of Banco Nacional 
Ultramarino in Goa, Daman and Diu; and 

(ii) the Caixa Economica de Goa. 

According to Section 2(a) the expression 
"appointed day” means the 20th of 
Decenjber 1961. It is admitted by the 
defendants that all the valuable assets of 
the branches of B. N. U. in Goa were 
removed to Lisbon or other Portuguese 
territories under the directions of head 
office of B. N. U. on or about 20th of 
December 1961. It is also not in dispute 
that B. N. U. was a bank which used to 
issue currency on behalf of the Portugu- 
ese Government. Soon after • 20th of 
December 1961 a piquant situation 
emerged in the territories of Goa, Daman 
and Diu. The currency issued by the 
Portuguese Government through B. N. U. 
did not constitute legal tender after India 
had occupied those territories. There 
were a large number of citizens who had 
credit balance in their accoimts with the 
branches of B. N. U. The Government of 
India, it appears, was influenced greatly 
by the apparent distress of the holders 
of the Portuguese currency notes and the 
persons who had credit balances in the 
various branches of B. N, U. in Goa, 
Daman and Diu into finding some solution 
of the resultant spectacle. The first step 
in the direction was taken on 11th of 
January 1962 by the then Military Gov- 
ernor, Maj. Gen. K. P. Kandeth. He 
issued _ an order assuming all powers, 
authority and jurisdiction over the 
branches of B. N. U. and appointed Shri 
B. R. Gadre as the Custodian for the 
purpose of taking over and administering 
the affairs of the said branches. He 
directed that Shri B. R. Gadre shall have 
authority to release to such person and on 
such terms and conditions as he may deem 
fit, imnort and export or other bills, 
manifests, and any other documents, and 
do all such other acts in so far as they 
may be required for clearing the goods 
imported into or exported from Goa, 
Daman and Diu. Subject to these direc- 
tioiis, the Military Governor enjoined that 
until other arrangements ' were made in 
1970 Goa. Daman & Diu/2 H G — ^23 
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respect of those branches, they shall con- 
tinue to be closed and they shaU not 
make any payment to any depositor or 
discharge any liabilities or obligations to 
any creditor or release any documents or 
assets of the Bank. The next big step 
was in the shape of the Regulation, which, 
it appears, was promulgated sometime in 
November 1962. ’ By Section 4 of that 
Regulation a Custodian could be appoint- 
ed to take charge of the branches of 
B. N. U., and by Section 5(1) it was pro- 
vided that as from the appointed day, all 
properties and assets, aU rights, powers, 
clainos, demands, interests, authorities 
and privileges, and all obligations and lia- 
bilities of the Banlcs shall, subject to the 
other provisions of the Regulation, stand 
transferred to and vest in the Custodian. 
Section 7(2) of the Regulation states that 
the Custodian shaU have the right to 
realise at any time after the appointed 
day the debts or other amounts due to 
the branches of B. N. U. including any 
debts or other amounts due from the head 
office of the B. N. U. By Sections 9, 10 
and 11 provisions were made for discharg- 
ing the liabilities of the branches of 
B, N. U. By Section 6(1) it was provided 
that for the purpose of enabling the Cus- 
todian to discharge the obligations impos- 
ed on him tmder the Regulation, the 
Central Government may, after due ap- 
propriation made by Parliament by law, 
grant to the Custodian such loans on 
accoxmt of either of the Banks as it may 
deem fit. In sub-section (2) of Section 6 
it was stated that the terms and condi- 
tions on which such loans may be granted 
shall be determined by the Central Gov- 
ernment, and it shaU be competent for 
that Government to adjust any loan or 
any portion thereof against any subsidy 
which that Government may, after due 
appropriation made by ParUament by law 
in this behalf, grant to the Custodian for 
discharging the UabUities and obUgations 
of the Banks or either of them. 

13. The learned counsel for the de- 
fendants very unequivocaUy stated at the 
bar that they had no objection to raise 
against the vires of the Regulation, How- 
ever, they unanimously contended that 
since by Section 5 (1) only the rights of 
the branches have been transferred to and 
vested in the Custodian and that since the 
debts claimed by the Custodian from the 
various defendants are actuaUy owned by 
B. N. U. and not by its branches in Goa, 
the Custodian, who represents the bran- 
ches, cannot claim decrees in the suits. In 
other words, the precise point raised by 
the learned counsel for the defendants 
wag that Section 5 (1) vests in the Custo- 
dian the properties, assets, and rights of 
the branches of B. N, U. and that since 
the debts do not form part of the pro- 
perties and assets and rights of those 
branches, the suits are clearly miscon- 
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ceived. Hence the principal question that 
falls for determination is whether the 
branches of B. N. U. in Goa had any pro- 
perties, rights and assets of their own 
within the meaning of Section 5(1) of 
the Regulation. It was vehemently 
asserted by Shii Tamba, the learned 
Government Pleader representing the 
Custodian, that what the Regulation 
meant to transfer to and vest in the Cus- 
todian were the rights acquired and the 
obligations undertaken by B. N. U. 
through its branches in the territories of 
Goa, Daman and Diu. The learned 
counsel for the defendants said in reply 
to that contention of Shri Tamba that it 
may have been the intention of the Pre- 
sident to vest in the Custodian the rights 
acquired and the obligations undertaken 
by B. N. U. through its branches in the 
aforesaid territories but the actual words 
used in Section 5(1) of the Regulation 
clearly fall short of that intention. Shri 
Costa also emphasised that the rights ac- 
quired and obligations incurred by B. N. 
U. through its branches in Goa can 
never be considered as the rights and 
obligations of the branches as they are 
actually the rights and obligations of 
B. N. U. and that as such the President 
could not have transferred those rights 
and obligations to the Custodian. 

14. The last mentioned point raised 
by Shri Costa may be disposed of before 
taking up consideration of the main point 
commonly pressed by the defendants’ 
counsel. Article 240(1) of the Constitu- 
tion provides that the President may 
make regulations for the peace, progress, 
and good government of the various 
Union territories including Goa, Daman 
and Diu. In sub-article (2) it is stated 
that the regulation so made may repeal 
or amend any Act made by Parliament or 
any existing law which is for the time 
being applicable to the Union territory, 
and that the regulation when promulgated 
by the President shall have the same 
force and effect as an Act of Parliament 
which applies to that territory. Obvious- 
ly, the powers of the President are 
plenary and absolute and are in no way 
less, if not greater, than those of the Par- 
liament since he has the undoubted right 
of even making a regulation repealing or 
amending an Act passed by the Parlia- 
ment. Article 245(2) enacts that no law 
made by Parliament shall be deemed to 
be invalid on the ground that it would 
have extra-territorial operation. Since 
in terms of sub-article (2) of Article 240 
a regulation promulgated by the Presi- 
dent under Article 240(1) has the same 
force and effect as an Act of Parliament, 
the Regulation No. II of 1962 cannot be 
deemed to be invalid on the sole ground 
that it would have extra territorial 
operation. Article 245(2) saves it from the 


charge of invalidity on that account. The 
Parliament, it cannot be gainsaid, has the 
right to make laws on all conceivable 
subiects pertaining to the territories of 
India subject rmdoubtedly to the safe- 
guard that such laws are not opposed to 
any constitutional provision. Likewise, 
the President has the absolute and sove- 
reign authority to make any regulation 
respecting the Union Territories provided 
the regulation is for the peace, progress 
and good government of the territory 
concerned and is not in conflict with any 
provision of the Constitution. None of 
the counsel for the defendants contended 
that the Regulation No. II of 1962, with 
which we are concerned in the present 
appeals, is in conflict with any provision 
contained in the Constitution or it is not 
in accord with the purposes mentioned in 
Art. 240(1). Hence, it follows that the 
President could have transferred, b> 
means of a regulation made under Arti- 
cle 240, the rights and obligations of 
B. N. U, acquir^ and incurred through 
its branches in Goa to the Custodian for 
the purpose of reconstruction of those 
branches, 

15. The question of the validity of the 
Regulation can be properly adjudged if 
we examine it in its true perspective. The 
B. N. U. closed its branches in Goa with 
effect from 20th of December 1961. There 
were two sections of citizens in Goa who 
suffered catastrophically the effect of that 
closure, they being (i) who held currency 
notes issued by B. N. U. and (ii) who had 
credit balances in the various branches of 
B. N. U. With effect from 20th of Decem- 
ber 1961 the B. N. U. fell in the category 
of a foreign bank vis-a-vis India including 
the territories of Goa, Daman and Diu, 
and for that reason it could not have 
operated in India without first obtaining 
the permission of the Reserve Bank of 
India. The first concern of the new sov^ 
reign of the erstwhile Portuguese terri- 
tories of India was obviously to look after 
the welfare of the citizens. The section 
of the community which was affected by 
the closure of the branches of B. N. _U, 
could legitimately press on that sovereign 
that a solution to their problem created 
by the closure of the .branches of B. N. U. 
should be provided. None can deny 
that it was a legitimate demand of that 
section of the community. It appears 
that after thorough scrutiny of that pro- 
blem it looked clear to the Government 
of India, the new sovereign, that the dis- 
tress of the aforementioned section of 
the community could be relieved if the 
branches of B. N. U. were reconstructed. 
The reconstruction of such branches was 
a matter, I have no doubt, which fdl 
within the legislative competence of the 
President, who, as stated^ above, has the 
plenary sovereign legislative power res- 
pecting the Union ' territories listed m 
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Artide 240 of the Constitution. It was 
not beyond the power of the President to 
provide in the Regulation that for the 
purpose of reconstruction of the branches 
the Custodian shall have right to realise 
moneys due by the customers to the 
various branches and to discharge the ob- 
ligations of the branches from out of the 
moneys thus collected. To enable the 
Custodian to discharge his obligations 
xmder the Regulation, the Central Gov- 
ernment undertook to place adequate 
sums at his disposal — vide Section 6(11 
of the Regulation — and by Section 7(2) 
of the Regulation the Custodian was 
authorised to realise debts and other 
amounts due to the various branches from 
others induding the head office of B. N. U. 
In Section 5(4) it was provided that not- 
withstanding anything contained in sub- 
jections (1) to (3) of Section 5 the assets 
and liabilities of the branches of B. N. U. 
in Goa, Daman and Diu in respect of any 
currency notes issued by the former Por- 
^guese administration in India or the 
B. N. U. exclusively for circulation in 
Goa, Daman and Diu shall be transferred 
to and vest in the Central Government. 
It is thus evident that the Regulation was 
an all comprehensive measure respecting 
the rights and obligations of the branches 
of B. N. U. in the erstwhile Portuguese 
India. The Regulation was obviously 
meant to afford relief to the persons who 
held the currency notes circulated in Goa, 
Daman and Diu either by the Portuguese 
administration in India or the B. N. -U. 
and also to that sizable section of the 
community which had credit balances in 
their accoimts with those branches. If in 
affording relief to such categories of 
persons the Regulation provided that the 
amounts due to the branches by its 
debtors shall vest in the Custodian and the 
latter shall also have the authority to 
realise them, no fault can be found with 
such a legislative measure. What the 
Regulation meant to achieve was to res- 
tore the various branches of B. N. U. to 
that state in which they were prior to 
their closure on 20th of December 1961 
and then to square up their accounts 
through the instrumentality of the 
Custodian. It has to be emphasised that 
a huge maiority of customers of the 
branches were Goan citizens and so the 
President who is charged by the Constitu- 
tion with the administration of the Union 
territories could not be oblivious or in- 
different to the demands of the situation 
created by the end of the Portuguese 
rule and closure of the branches of 
B. N. U. Hence I repel the contention 
of Shri Costa that the President had no 
right to authorise the Custodian to rea- 
lise the assets acquired by B. N. U. 
through, its branches in Goa, Daman and 
Diu. 
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16. I mav mention here in passing that 
it is well settled that a "debt” is property 
and that it is a chose in action which is 
heritable and assignable. In this con- 
nection I invite attention to the case of 
Delhi Cloth and General Mills Co. Ltd. v. 
Harnam Singh, AIR 1955 SC 590. The 
Supreme Court observed further in that 
authority that choses in action arising 
out of contract have two aspects: (1) as 
property and (2) as involving a contrac- 
tual obligation for performance. The 
property aspect is relevant for the nur- 
poses of assignment, administration, taxa- 
tion and the like; the contractual asnect 
for performance. Debt being intangible, 
cannot have location, the Supreme Court 
pointed out. except notionally and that to 
give it notional position’ rules have to be 
framed along arbitrary lines. Determina- 
tion of the legal liabilities which arise 
out of facts relating to a debt raises com- 
plex questions of private international 
law and two distinct lines of thought 
emerge in that connection. One is that 
which is applied by English Courts, 
namely, the "lex situs”; the other is the 
one favoured by Cheshire in his book on 
Private International Law, namely, the 
"proper law of the contract.” The ex- 
pression "proper law of contract” is 
defined by the Supreme Court as the law 
of the country in which its elements are 
most densely grouped and with which 
factually the contract is most closely 
connected. In face of these observations 
of the Supreme Court it looks apparent 
that the debts due by the various defen- 
dants to the branches of the B. N. U. are 
properties and that the law governing 
the contracts giving rise to such debts 
would be that of the country in which 
"the elements of the contract are most 
densely grouped and with which factual- 
ly the contract is most closely connected.” 
Such law obviously is the law prevalent 
in the territories of Goa. Daman and Diu 
and not the one obtaining in Portugal 
where the head office of B. N. U. is situ- 
ate. The Supreme Court also observed 
in the cited case that proper law of the 
contract is the law that obtains not when 
the contract was made and the obligation 
fashioned but the law in force at the time 
when performance is due. A proper law 
intended as a whole to govern a contract, 
the Supreme^ Court observed, is adminis- 
tered as a living and changing body of 
law and effect is given to any changes 
occurring in it before performance falls 
due. Since the Custodian now seeks the 
performance of the contracts relevant to 
the debts due by the defendants, it is the 
law now in operation which will govern 
the disputes between the parties. There- 
fore, the provisions of the Regulation re- 
lied wpotv by Shri Tamba, the counsel 
for the Custodian, are tmassailable in the 
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background that President had the 
undoubted right to enact those provisions. 

17. Another proposition, relevant to 
our present case, enundated by the 
Supreme Court in the aforementioned 
authority was that in banking transac- 
tions it is well settled that (i) the obliga- 
Ition of a bank to pay the cheques of a 
customer rests primarily on the branch at 
which he keeps his account and the bank 
can rightly refuse to cash a cheque at 
any other branch, and (ii) a customer 
must make a demand for payment at 
the branch where his current account is 
kept before he has a cause of action 
against the bank. The rule is the same, 
the Supreme Court emphasised, whether 
the account is a current account or 
whether it is a case of deposit. Either 
.way, there must be a demand bv the 
customer at the branch where the current 
account is kept, or where the deposit is 
made and kept, before the bank need 
pay, and for these reasons the 'situs’ of 
the debt is at the place where the current 
account is kept and where the demand 
must be made. These propositions of law 
afford additional justification for the Pre- 
sident to make a regulation for recons- 
truction of the branches of B. N. U. and 
settlement of their accounts. As a result, 
I find no substance in the contention of 
Shri Costa that the President could not 
have made a provision for transferring 
the rights acquired and obligations incur- 
red by the B. N. U. through its branches 
in Goa to the Custodian. 

18. The defendants’ counsel did not 
join issue with Shri Tamba respect- 
ing the banking practice, propounded by 
the latter, that the loan raised by a cus- 
tomer from a particular branch of a bank 
has to be re-paid at the same branch. This 
well established banking practice also 
furnished a necessity for reconstruction 
of the branches of B. N. U. in Goa, Daman 
and Diu, to enable the debtors of B. N. U. 
to discharge their obligations if they so 
desired, as also to create an authority 
which could take steps to recover the un- 
paid amoimts from recalcitrant debtors. 

19. This brings us to the consideration 
of the first main argument raised by the 
learned counsel for the defendants. 
According to their contention all that 
was transferred to the Custodian is men- 
tioned in Section 5(1) of the Regulation 
and that provision only says that all 
properties and assets, all rights, powers, 
claims;’ demands, interests, authorities and 
privileges and all obligations and liabili- 
ties/ of the branches of B. N. U. shall 
stand transferred to and vest in the Custo- 
dian, of course subject to the other 
pro’visions of the Regulation. It was 
urged by the defendants’ counsel that the 
amounts claimed from the defendants are 
a part of the assets of B. N. U. and not 
of the branches of the B. N. U. and as 


such Section 5(1) does not relate to such 
assets. The coimter submission of Shri 
Tamba was that Section 5(1) does embrace 
the rights acquired and the obligations 
undertaken by B. N. U. through its 
branches in the territories of Goa, Daman 
and Diu if we examine the provision in 
the background of the objectives leading 
to the promulgation of the Regulation. 
The rejoinder of the defendants’ counsd 
to that submission of Shri Tamba was 
that the phraseology of Section 5(1) can- 
not bear such an interpretation and there 
is no warrant for straining the phraseo- 
logy for achie-ving the desired objective. 
Shri Tamba contended, to meet the latter 
stand of the counsel, that if the interpre- 
tation placed by the defendants’ counsel 
on Sec. 5(1) were accepted, the Regula- 
tion will cease to have any practical effect 
and as such that interpretation has to be 
discarded. Shri Tamba placed reliance 
on the principles of interpretation of 
statutes enunciated by the Supreme Court 
in the case of R. M. D. Chamarbaugwalla 
V. Union of India, AIR 1957 SC 628, in 
support of the proposition propounded by 
him. The relevant headnote of the autho- 
rity reads as under: — 

“When a question arises as to the inter- 
pretation to be put on an enactment, 
what the' court has to do is to ascertain 
“the intent of them that make it’’, and that 
must of course be gathered from the 
words actually used in the statute. 'That, 
however, does not mean that the decision 
should rest on a literal interpretation of 
the words used in disregard of all other 
materials. The literal construction then 
has, in general, but prima facie pre- 
ference. To arrive at the real meaning, it 
is always necessary to get an exact con- 
ception of the aim, scope and object of 
the whole Act; to consider (1) what was 
the law before the Act was passed; (2) 
What was the mischief or defect for 
which the law had not provided; (3) What 
remedy Parliament has appointed; and 
(4) The reason of the remedy.” 

After taking into consideration the 
historical necessity leading to the pro- 
mulgation of the Regulation and the ob- 
jectives thereof as gathered from its pre- 
amble and Section 3, I am inclined to 
accept the interpretation placed by Shri 
Tamba on Section 5(1) of the Regulation. 
I agree with him that if the interpretation 
solicited by the defendants’ counsel 
were to prevail, the Regulation would 
remain a dead letter and the legislative 
work and effort culminating in its pro- 
mulgation would go all in vain. 

20._ Maxwell says on page 7 of his 
treatise on Interpretation of Statutes, 11th 
Edition, that if the choice is between two 
interpretations, the narrower of which 
would fail to achieve the manifest pur- 
pose of the legislation, we should avoid a 
construction which would reduce the 
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legislation to futility _ and should rather 
accept the holder construction based on 
the view that Parliament would legislate 
only for the purpose of bringing about 
an effective result . Again, on page 12 
he states that it is but a corollary to the 
general rule of literal construction that 
nothing is to be added to or to be taken 
from a statute, unless there are some ade- 
quate groTmds to justify the inference 
that the legislatmre intended something 
which it omitted to express. On page 17 
he observes that where alternative cons- 
tructions are equally open, that alterna- 
tive is to be chosen which will be consis- 
tent with the smooth working of the 
system which the statute purports to be 
regulating, and that alternative is to be 
rejected which will introduce uncertainty, 
friction or confusion into the working of 
the system. Language, the learned 
author observes, is rarely so free from 
ambiguity as to be incapable of being 
used in more than one sense, and to ad- 
here rigidly to its literal and primary 
meaning in all cases would be to miss its 
real meaning in many. The following 
passage from page 17 of the work would 
indicate what havoc can be done, of 
course not always, if literal interpretation 
is insisted on; — 

"If a literal meaning had been given to 
the laws which forbade a layman to "lay 
hands” on a priest, and punished all who 
drew blood in the street, the layman who 
wounded a priest with a weapon woxdd 
not have fallen within the prohibition, 
and the surgeon who bled a person in the 
street to save his life would have been 
liable to punishment. On a literal cons- 
truction of his promise Mahomed II’s 
sawing the Venetian governor’s body in 
two was no breach of his engagement to 
spare his head;” 

On page 19 under the heading "Histo- 
rical Setting” the author states that as 
regards the history or external circums- 
tances which lead to the enactment, the 
general rule which is applicable to the 
construction of all other documents is 
clearly applicable to statutes, viz., that 
the interpreter should so far put himself 
m the position of those whose words he 
is interpreting as to be able to see to what 
those words relate. Emphasising the 
same point it is stated on page 22 that 
regard must be had not only to the words 
used, but to the history of the Act and 
the reasons which led to its being passed. 
The last para on page 22 is rather ins- 
tructive and so I am tempted to repro- 
duce the same. It runs as under: — 

"The court is not to be oblivious. .... 
of the history of law and legislation. Al- 
though the court is not at liberty to cons- 
true an Act of Parliament by the motives 
which influenced the legislature, yet 
when the history of law and legislation 
tells the court, and prior judgments tell 
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this present court, what the object of the 
legislature was, the court is to see 
whether the terms of the section are 
such as fairly to carry out that object and 
no other, and to read the section with a 
view to finding out what it means, and 
not with a view to extending it to some- 
thing that was not intended.” 

21. In the case of Commissioner of In- 
come-tax V. Teja Singh, AIR 1959 SC 352, 
the Supreme Court held that a construc- 
tion which would defeat the object of the 
legislature must, if that is possible, be 
avoided. In support of this proposition 
the Supreme Court relied upon the follo- 
wing observations of Fry L. J., at page 
519, in the case of Curtis v. Stovin, (1889) 
22 QBD 513:— 

"The only alternative construction 
offered to us would lead to this result, 
tiiat the plain intention of the Legislature 
has entirely failed by reason of a slight 
inexactitude in the language of the sec- 
tion. If we were to adopt this construc- 
tion, we should be construing the Act in 
order to defeat its object rather than with 
a view to carry its object into effect.” 

22. Taking these . well established 
principles of interpretation of statutes in- 
to consideration I have no difficulty in 
accepting the contention of Shri Tamba 
that the real intention behind Section 5(1) 
of the Regulation was to transfer to 
the Custodian the rights acquired by 
B. N. U. through its various branches in 
the territories of Goa. Daman and Diu. 
The literal interpretation of the provi- 
sion, as canvassed by the defendants’ 
counsel, has to be rejected only because 
it would make the Regulation altogether 
futile. Such an interpretation, therefore, 
cannot commend itself to the court, 
especially when the other interpretation 
gives life and purpose to the Regulation 
and helps in adiieving its stated and 
known objectives. We Imow it for 
certain that the Regulation was enacted 
to discharge the liabilities of the branches 
with the amoimts collected from the deb- 
tors of those branches and the subsidy 
granted by the- Central Government of 
India if there arose any necessity for the 
same. Reference in this coimection is 
invited to Sections 9 to 11 and Section 
6(1) of the Regulation. I would, there- 
fore, hold that Shri Coelho was right in 
his conclusion that when the Regulation 
speaks of rights and obligations of the 
branches of B. N. U. in the territories of 
Goa, Daman and Diu, those rights and 
obligations should be tmderstood to mean 
the rights acquired and the obligations 
undertaken by the B. N. U. through its 
branches in those territories. As a con- 
sequence I reject the first argument ad- 
dressed by the defendants’ counsel. 

23. I now take up the consideration of 
the second point raised by the learned 
counsel for. the defendants. They xnrged 



22 Goa tPrs. 23-25] Agenda C. I. Ltd. v. Custodian, B.N.U. (Bindra Addl. J.C.] AJ.B. 


vehemently that since the Custodian is 
not in a position to produce the bills of 
exchange and the promissory notes he is 
not entitled to claim any relief on the 
basis thereof. Shri Tamba’s stand _ was 
that since the execution of the negotiable 
instruments has been admitted in the 
written statements and since it is com- 
monly agreed that those negotiable ins- 
truments are not within the reach of the 
Custo^an, having been removed bv the 
offidals of B. N. U. to Lisbon or some- 
where else on or about 20th of Decem- 
ber 1901, there is nothing that stands in 
the way of the Custodian to claim relief 
on the basis of those negotiable instru- 
ments. I think the stand of Shri Tamba 
is iustified except in one respect which I 
shall presently point out. If the execu-, 
tion of the negotiable instruments has 
been admitted then non-production there- 
of in the court is not of any coriseauence. 
Suppose, to cite an instance, if a parti- 
cular negotiable instrument lying in the 
house of its holder is burnt in a fire and 
that holder brings a suit on the basis 
thereof and the defendant happens to ad- 
mit that he had executed the negotiable 
instrument on which the suit is founded, 
evidently the court will proceed to judg- 
ment on the basis that the defendant had 
executed the negotiable instrument al- 
though the latter could not be produced in 
the court in view of the circumstances 
mentioned. In the instant case as. well, 
the negotiable instruments are as edod as 
lost respecting at least the Custodian, the 
present plaintiff. In some similar cir- 
ciimstances the Punjab High Court held in 
the case of Okara Grain Buyers Syndi- 
cate Ltd. V. United Commercial Bank 
Ltd., AIR 1961 Punj 66, that the receipt 
in question would be deemed to be as good 
as lost because it happened to be in the 
possession of the District Magistrate, 
Montgomery, a place in West Pakistan, 
who, in view of the partition of the 
country, would not hand over the same to 
the Syndicate because the latter was a 
non-Muslim body. In the instant case 
too, it is not possible to visualise, in view 
of the embittered relations between 
India and Portugal, that the B. N. U. 
would ever agree to surrender the nego- 
tiable instruments to the Custodian. 
Hence, those negotiable instruments have 
to be deemed as good as lost' and so 
the Court can adjudge the fights of the 
parties arising out' of those negotiable 
instruments on the footing that they had 
been executed and accepted, and the 
sureties furnished respecting them, in 
the manner set out in the respective 
plaints. 

24. The counsel for the defendants 
banked heavily on the facts, to reinforce 
their contention, that the bills of ex- 
change and the promissory notes relied 
upon by the Custodian are admittedly 


negotiable instruments, that B. N. U., the 
present holder of those instruments, can 
endorse those instruments in favour of 
others, and that the endorsee can main- 
tain another suit against the defendants 
and force them to make the payment for 
the second time. I think this apprehen- 
sion on the part of the defendants is not 
well founded. It is provided in Art. 34 
of the Uniform Law on Bills of Exchange 
and Promissory Notes that a bill of ex- 
change payable at sight has to be present- 
ed for payment within a period of one 
year from the date of its execution. It 
Has been admitted on both hands that 
in the bills of exchange relied upon by 
the Custodian the time of payment had 
not been specified. As such in view of 
Art. 2 of the Uniform Law the biU was 
payable at sight and so it had to be pre- 
sented within one year from the date of 
its execution. It is not the contention of 
any of the defendants that the bUls of 
exchange sued upon had ever been 
presented to the parties concerned for 
payments. Article 53 of the Uniform 
Law enacts that after the period pres- 
cribed for presentment of bill of exchange 
payable at sight has run out, the holder 
loses his right of seeking relief against 
the endorsers, against the drawer and 
against the ether parties liable with the 
exception of the acceptor. Hence it is 
the acceptor alone whose liability could 
have stood out if the bill of exchange had 
not been presented in the time prescribed 
by law. Article 70 of the Uniform Law 
prescribes that all actions arising out of 
a bill of exchange against the acceptor 
are barred after three years reckoned 
from the date of maturity. The negoti- 
able instruments we have to deal with 
were all payable at sight and as such they 
matured on the dates on which they were 
respectively executed. Therefore, even 
the acceptor cannot be sued if the B. N. TJ. 
happens to endorse the bill in favour of 
some one else. Consequently there is no 
substance in the contention of the defen- 
dants that they can be made to pay twice 
over the amounts for which the bills of 
exchange had been executed. The pro- 
visions reproduced above respecting the 
bills of exchange also apply to promissory 
notes, vide Article 77 of the Uniform Law. 
Hence, the defendants who were parties 
to promissory notes are also immune 
from another suit at the hands of the 
holders of those documents. 

25. Shri Tamba was fair enough in 
stating at the bar in the presence of the 
defendants’ counsel that the Custodian 
was out to furnish security to the effect 
that if the holder of any instrument men- 
tioned in the suits happen to file an action 
against any of the present defendants and 
succeeded in recovering the money from 
him, he (the Custodian) shall compensate 
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that defendant to the extent of what he 
(the Custodian] had realised from him 
pursuant to the decree that may be pass- 
ed in the present case. The Custodian 
was brought to the Court room by Shri 
Tamba and he also gave an undertaking, 
though oral, to this Court on the same 
line. Hence, in face of this undertaking 
given by the Custodian and the legal 
conclusion recorded in the preceding 
paragraph, I negative the contention of 
the defendants’ counsel that without the 
production of the negotiable instruments 
the suits could not be decreed. Those 
instriunents have lost practical value for 
every one excepting the Custodian who 
filed suits on their footing within time. 

26. I have already made reference to 
Article 53 of the Uniform Law in para 24 
above. That Article provides that after 
the expiry of the period of limitation fix- 
ed for presentation of the bill of exchmge 
payable at sight, the holder loses his 
right of recovery against all excepting 
the acceptor. Shri Tamba was \mable to 
meet the conclusion which clearly flows 
from this statutory provision. There- 
fore, the Custodian’s prayer against the 
drawers of negotiable instruments as well 
as the sureties who had made their sig- 
natures on those negotiable instruments 
has to be negatived. Of course the liabi- 
lity of the acceptors of the bills of 
exchange still holds good because suits 
were filed against them within the period 
of limitation prescribed by Article 70 of 
the Uniform Law. The provisions of 
Article 53, I may emphasise, are made 
applicable to promissory notes by Article 
77. 

27. Shri Heis raised a question qf fact 
respecting appeal No. 3467 of 1965. It 
was that in para 9 of the written state- 
ment the defendants had pleaded two 
payments in the account, that credit has 
been allowed to them respecting one pay- 
ment and not the other, and that the 
court had no justification for disallowing 
the second payment without aSording an 
opportunity to the defendants to establish 
the truth thereof by appropriate evidence, 
Shri Tamba justified the approach of the 
trial court on the basis that the particu- 
lars of the second payment having not 
been furnished in the written statement, 
the Court ccidd not have taken note of 
it. I think Shri Tamba was right in adopt- 
ing that stand. All that was mentioned 
respecting that payment was "such as the 
amount in respect of consignment of ore 
exported”. Neither the date of the ex- 
port_ of the ore, nor its quantity, nor other 
particulars such as its price were rhen- 
tioned.^ In para 32 of replication the 
Custodian described the relevant allega- 
tion in para 9 of the written statement 
as "too vague and idle”, and added that if 
the defendants had supplied the parti- 


culars he (the Custodian) would have 
looked into the books of B. N. U. to verify 
their correctness. In their rejoinder the 
defendants failed to clarify the situation. 
They did not even care to take note of 
the objection pleaded by the plaintiff in 
his replication. Under the Portuguese 
Civil Procedure Code the defendants 
could have clarified their defence only 
through the pleadings and in no other 
manner. Recording of parties’ statements 
for elucidation of doubtful points in 
pleadings as contemplated by the Indian 
Civil Procedure Code is not permitted by 
the Portuguese Civil Procedure Code. 
Therefore, the trial court was justified in^ 
ignoring the allegation made in para 9 of 
the written statement. 

28. No other point arises for deter- 
mination in any of the ten appeals. 

As a result of the conclusions recorded 
above, appeal No. 3217 of 1964 against 
the judgment of Shri A. Lobo fails and 
is dismissed with costs. Appeals Nos. 
3333. 3334 and 3336, all of 1964. are 
accepted, the judgments of the trial court 
are set aside, and aU the three suits are 
decreed in the manner prayed for with 
costs of both the courts in favour of the 
plaintiff. Appeal No. 3477 of 1965 was 
filed by Georgina F. De Figueiredo, the 
original debtor, and by her mother D. 
Amalia Gomes e Figueiredo in her capa- 
city as the guarantor and legal represen- 
tative of the surety Jose Filomeno de 
Figueiredo, her son. The appeal of 
Georgina fails and is dismissed with costs. 
However. I accept the appeal of Amalia 
and dismiss the suit of the Custodian 
against her. But since Amalia has 
succeeded on a legal point which was not 
altogether free from difficulty, she %vill 
bear her own costs in both the courts. 
Appeal No. 3434 of 1964, and appeals Nos. 
3466, 3467, 3487 and 3493, all of 1965, fail 
and are dismissed with costs. The de- 
crees in favour of the Custodian will in 
each be subject to the undertaking given 
by him and his counsel as mentioned in 
para 25 above. 

Order accordingly. 
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substantial question of law as to internre- 
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cation of well settled principles regarding 
construction of Art. 311 to facts of a case 
does not raise such question. 

What is necessary for the purposes _ of 
the certificate applied for under Article 
132 is not a mere question of law but a 
substantial question of law as to the inter- 
pretation of the Constitution. In order to 
be substantial, it must be such that there 
may be some doubt or room for differ- 
ences of opinion. (Para 3) 

A question of law is not the same thing 
as a substantial question of law. A sub- 
stantial question of law in its turn, is not 
the same thing as a substantial question 
of law as to the interpretation of the Con- 
stitution. _ (Para 3) 

Constitutional appeals are placed by 
the Constitution in a special category and 
for good reasons. The Supreme Court is 
not constituted as an ordinary court of 
first appeal. The certificate applied for 
imder Article 311 is not to be granted as 
a matter of mere formality. (Para 3) 

The question of construction of Article 
311 is no more an open question in view 
of the numerous decisions of the Supreme 
Court. The general principles are well 
settled. An erroneous application of these 
principles to the facts of a case does not 
raise a substantial question of law as to 
the interpretation of Article 311. AIR 
1962 SC 1314 & AIR 1960 SC 356 Ref. 

(Para 3) 

(B) Constitution of India, Arts. 133 (1) 
(a), (h), (c) and 226— Cl. (c) of Art. 133(1) 
is wider in scope than CIs. (a) and (h) — 
Judgment or final order of High Court 
in proceedings under Art. 226 is open to 
appeal under Cl. (c) as proceeding is of 
civil nature — Discretion to grant certifi- 
cate to he exercised judicially and not 
arbitrarily — It is intended to cover spe- 
cial cases which raise questions of consi- 
derable public or private importance. 

(Para 4) 

(C) Constitution of India, Art. 133(l)(c) 
—Certificate of fitness — Question of con- 
siderable public or private importance— 
Meaning of. 

A question which does not affect a large 
number of persons cannot be said to be 
of considerable public importance. A ques- 
tion between the parties which is not 
likely to arise in future cannot be regard- 
ed as of considerable private importance. 

(Para 4) 

The question to -be determined for the 
purposes of fitness under sub-clause (c) is 
not the propriety of the order against 
which the leave is sought but the import- 
ance of the question raised. AIR 1968 Goa 
141 (143), Ref. to. (Para 4) 

(D) Constitution of India, Arts. 133(l)(c) 
and 226 — Certificate of fitness — Termi- 
nation of service of temporary civil ser- 
vant in terms of R. 5(1), Central Civil Ser- 
vices (Temporary Services) Rules (1965) 


■without assigning any reasons though it 
was preceded by enquiry into his negli- 
gence — High Court quashing order of 
termination under Art. 226 on ground that 
termination order was by way of punish- 
ment in view of allegations of negligence 
against civil servant contained in coimter- 
affida'vit of Government in writ petition— 
Civil servant submitting his resignation 
thereafter — Held question involved was 
no longer a live question and was merely 
an academic question not likely to affect 
similar cases — Certificate refxised — AIR 
1958 SC 325 (328) & AIR 1961 Punj. 383 
& 1968 SLR 148 (SC), Rel. on. (Para 4) 
Cases Referred; Chronological Paras 


(1969) Civff Appeals Nos. 782 & 783 
of 1966 D/- 30-4-1969= (1969) 1 
SCWR 1086, State of U.P. v. 
Abdul Khaliq 3 

(1968) AIR 1968 SC 1089 (V 55)=, 

(1968) 2 SCA 414, State of Punjab 
V. Sukh Raj Bahadur 3 

(1968) C.A. No. 2393 of 1966 D/- 5-1- 
1968=1968 SLR 148 (SC), Union 
of India v. R. P, Kapur H 

(1968) AIR 1968 Goa 141 (V 55), 
Gangadhar v. Asst. Collector of 
Customs 3 

(1962) AIR 1962 SC 1314 (V 49) = 

(1962) 1 Lab LJ 656, Chunilal V. 
Mehta and Sons Ltd. v. C. S. & 

M. Co., Ltd. S 

(1961) AIR 1961 Punj 383 (V 48) = 

63 Pun LR 212, Ainirchand Tota 
Ram V, Smt. Sucheta Kripalani 4 

(1960) AIR 1960 SC 356 (V 47)= 

(1960) 2 SCR 346, State of J. & K. 

V. Ganga Singh 3 

(1958) AIR 1958 SC 325 (V 45), State 
of Mysore v. H. L. Chablani 4 


S. Tamba, Go'vt. Pleader, for Peti- 
tioners; S. Sorabji, for Respondent. 

ORDER; — This cause has been care- 
fully instructed -with affida'vits by both 
coxmsel who have had the conduct of it, 
and has been argued at some length. It 
arises out of a decision given by ,my bro- 
ther quashing the order passed by the 
petitioners terminating the services of 
the respondent. The petition now is for 
the certificates under Articles 132 and 133 
of the Constitution. 

2. It is necessary to glance for a few 
moments at the background of facts out 
of which this cause arises before consider- 
ing its merits. The respondent — Pr. 
Gopalkrishna K. Salelkar — was appointed 
as a temporary lecturer in Medicine in the 
Goa Medical College on the 15th March, 
1966. On 5th Noyember, 1967, a patient 
by name Vithal, was admitted and treat- 
ed in the Hospital attached to this College. 
He expired on the 8th November, 1?“' 
at about 11-00 p.m. A preliminary enqui^ 
after some time was ordered by the peti- 
tioners in order to ascertain whether the 
respondent was negligent in treating the 
deceased Vithal. In fact two committees 
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■were appointed for this pixrpose. ^ The 
petitioners presumably were not satisfied 
with the report of the first committee and 
hence the appointment of the second com- 
mittee. The services of the respondent 
were later terminated by an order dated 
i5th June, 1968 in terms of Rule 5(1) of 
the Central Civil Services (Temporary 
Services) Rules, 1965 without assigning 
any blame for the alleged negligence. The 
respondent felt aggrieved by this order 
and by way of redress he approached this 
Court in the exercise of its writ jimish-C- 
tion under Article 226 of the Constitution, 
In the application filed under this Arti- 
cle, broadly stated, h^ case was that his 
services were terminated by way of 
punishment without giving him a reason-* 
able opportunity of being heard within 
■the meaning of Article 311(2) of the Con- 
stitution and, therefore, the o^er termi- 
nating his services is bad and inoperative. 
It was also his case that this action taken 
is mala fide. In 'the counter-affidavit filed 
on behalf of the -petitioners, the allega- 
tion that Article 311(2) was -violated was 
denied. The order of termination, accord- 
ing to them, was in exercise of the con- 
tractual right imder the said Rule 5(1) 
and, therefore, compliance -with Artide 
311(2) was not necessary. The allegation 
of mala fides was also denied. In denying 
these allegations . the petitioners affirmed 
in their counter-affida-vit that the respon- 
dent was very negligent in the matter 
of treatment of the deceased. This 
approach was regarded by the learned 
Additional Judicial Commissioner as re- 
presenting "the working of the mind of 
the Government before and at the time 
the impugned order was made.” In this 
view of the matter he concluded that the 
impugned order was made by way of 
punishment for the alleged or the assum- 
ed negligence on -the part of the respon- 
dent in the discharge of his duties, -with- 
out compl-ying -with the requirements of 
Article 311(2) and, accordingly, it was 
quashed and the application ffied by the 
respondent was allowed on 6th February, 
1969. The petitioners felt aggrieved by 
this decision and hence their prayer for 
certificates tmder .Articles 132 and 133 of 
the Constitution. 

3. Shri Tamba, learned Government 
Pleader, argues that the true scope and 
ambit of Article 311 was misconceived by 
my brother and his decision is clearly 
erroneous. The admitted facts may 
first be stated. There was a prelimi- 
nary enq-uiry against " the respondent 
for ascertaining whether he was 
negligent in the treatment of the deceased 
patient; (2) that there was no formal 
departmental enquiry against him in 
accordance -with Article 311(2) read -with 
the relevant service rides; and (3) that 
the order of termination does not attribute 


any negligence to the respondent but the 
counter-affida-vit does it pointedly. Shri 
Sorabji, learned counsel for the respon- 
dent, contends that the said decision is 
correct, but assuming it is erroneous even 
then the petitioners have failed to make 
out a case for the certificates applied for. 

Article 132(1), to the extent it is mate- 
rial for the present purpose, provides that 
an appeal shall lie to the Supreme Court 

from any judgment or final order of 

a High Court whether in a ci-vil 

or other proceeding, if the High Court 
certifies that the case involves a substan- 
tial' question of law as to the interpreta- 
tion of the Constitution. Shri Tamba was 
a^ed to satisfy this Court as to how this 
Article is attracted. He repeated his argu- 
ment that in -view of the admitted facts 
and settled law, Article 311(2) was not 
attracted and therefore the decision is 
erroneous. According to him, what was 
stated in the counter-affidavit by way of 
reply is not decisive. What is decisive are 
the material facts existing upto the time 
of termination of the services of the res- 
pondent. In other words, if I may put it 
difierently, if an undisclosed misconduct 
or negligence as a motive is not relevant 
when formal departmental enquiry is not 
held and the order of termination of ser- 
vices is in the exercise of contractual 
right under Rule 5. would it make any 
difierence for the purposes of Article 311 
(2) if such motive is disdosed in the 
counter-affida-vit? Shri Sorabji contended 
that assimnng the decision is erroneous, 
the application of well settled principles 
to a particular set of facts does not raise 
a substantial question of law nor an erro- 
neous application of these principles to 
the facts of a particular case. In the con- 
nection he invited my attention to 'State 
of J. & K. V. Ganga Singh’, AIR 1960 SC 
356 (360), where, in relation to Article 14 
of the Constitution, the Supreme Court 
observed: — 

"The interpreta-tion of Art. 14 in the 
context of classification has been finally 
settled by the highest Court of this land 
and tmder Art. 141 of the Constitution 
that interpretation is binding on all the 
Courts within the territory of India. 
"What remained to be done by the High 
Court was only to apply that interpreta- 
tion to the facts before it. A substantial 
question of law, therefore, cannot arise 
where that law has been finally and 
authoritatively dedded by this Court”. 

Applying these observations to the facts 
of the present case, the law in relation to 
Article 311 has been finally settled by the 
Supreme Court in a number of decisions, 
and the argument that an erroneous 
application of that law raises a substan- 
tial question of law as to the interpreta- 
tion of the Constitution does not appear 
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to be convincing. The law is in some res- 
pects a stream that gathers accretions 
with time from new circumstances and 
conditions but even so it has its land- 
marks. This is particularly true of Article 
311 which, it is submitted with resipect, 
has been minutely and closely examined 
by the Supreme Court. The State of U.P. 
V. Abdul Khaliq, (Civil Appeals Nos. 782 
& 783 of 1968 by Special Leave decided 
on 30-4-1969 (SC)), was cited by Shri 

Tamba in support of his contention re- 
peated earlier that where no charge sheet 
was ever served, but the fact that an 
enquiry was made into a complaint, does 
not mean that if the services of a tempo- 
rary Government Servant are terminated 
after a report is received, any punishment 
is inflicted entitling the Government Ser- 
vant to reasonable opportunity to show 
cause against the termination within Arti- 
cle 311(2). This decision of the Supreme 
Court relies on 'State of Punjab v. Sukb 
Raj Bahadur’, AIR 1968 SC 1089 in sup- 
port of this proposition of law. It was 
stated in that case that an order of termi- 
nation of services in unexceptional form 
preceded by an enquiry launched by the 
superior authorities only to ascertain 
whether the public servant should be re- 
tained in service, does not attract the 
operation of Article 311 of the Constitu- 
tion. These two decisions, with respect, 
are besides the point on the applicability 
of Article 132(1). What is necessary for 
the purposes of the certificate applied for 
under this Article is not a mere question 
of law but a substantial question of law 
as to the interpretation of the Constitu- 
tion. In order to be substantial, it must 
be such that there may be some doubt or 
room for differences of opinion. In Chimi- 
lal V. Mehta and Sons Ltd. v. C, S. & M. 
Co. Ltd., AIR 1962 SC 1314 in relation 
to Article 133(1) (a), where the judgment, 
decree or final order appealed from 
affirms the decision of the court immedi- 
ately below and Section 110 of the Code 
of Civil Procedure, the Supreme Comrt 
reiterated the law observing; — 

"The proper test for determining whe- 
ther a question of law raised in the 
case is substantial would, in our opinion, 
be whether it is of general public import- 
ance or whether it directly and substan- 
tially affects the rights of the parties and 
if so whether it is either an open quesr 
tion in the sense that it is not finally 
settled by this Court or by the Privy 
Council or by the Federal Court or is not 
free from difficulty or calls for discussion 
of alternative views. If the question is 
settled by the Highest Court or the gene- 
ral principles to be applied in determin- 
ing the question are well settled and 
there is a mere question of applying those 
principles or that the plea raised is palp- 
ably absurd the question would not be a 
substantial question of law.” 


Gopalkrishna (Jetley J. C.) A.LJR. 

The question of construction of Article 
311 is no more an open question. The 
general principles are well settled. I 
agree with Shri Sorabji that an erroneous 
application of these principles to the facts 
of the present case do not raise a substan- 
tial question of law as to the interpreta- 
tion of Article 311. The mistake lies in 
thinking so. A question of law is not the 
same thing as a substantial question of 
law. A substantial question of law in its 
turn, is not the same thing as a substanti^ 
question of law as to the interpretation 
of the Constitution. The petitioners, in 
my opinion, have made out no case for a 
certificate under Article 132(1). No con- 
stitutional question arises for decision of 
the Supreme Court in view of the law 
enunciated, on Article 311 in numerous 
decisions. Constitutional appeals are plac- 
ed by the Constitution in a special cate- 
gory and for good reasons. The Supreme 
Court is not constituted as an ordinary 
court of first appeal. The certificate appli- 
ed for imder this Article is not to be 
granted as a matter of mere formality. 

4. Shri Tamba also relied on sub- 
clause (c) of Article 133(1) of the Consti- 
tution in support of the certificate applied 
for. In the application sub-clauses (a) and 
(b) were wrongly invoked by the peti- 
tioners. as conceded by Shri Tamba. Sub- 
clause (c) is wider in scope than sub- 
clauses (a) and (b). An appeal under sub- 
clause (c) to the Supreme Court lies from 
the judgment or final order of a High 
Court in a writ proceeding which is clear- 
ly a civil proceeding, if the High Court 
certifies that the case is a fit one for 
appeal to the Supreme Court. ITie phrase- 
ology is wide but not too wide. The dis- 
cretion is to be exercised judicially and 
not arbitrarily. It is intended to cover 
special cases which raise questions of 
considerable public or private importance 
According to Shri Sorabji, the respondent, 
after the decision given by my broth^ 
in his favour, gave a month’s notice in 
writing to the petitioners in accordance 
with Rule 5(1) (a) and thereafter he is no 
more in government service. This fact is 
admitted by the learned Government 
Pleader. Shri Sorabji submits that where 
the decision of the question would be 
merely academic, certificate applied for 
should not be granted. It seems this sub- 
mission is not without force. In this con- 
nection he relied on 'State of Mysore v. 
H. L. Chablani’, AIR 1958 SC 325 (328) 

and 'Amirchand Tota Ram v. Sucheta 
Kripalani’, AIR 1961 Punj 383. In AIR 
1958 SC 325 it was admitted that the res- 
pondent was reinstated in service pursu- 
ant to the order of the High Court. On 
behalf of the appellant-State it was sub- 
mitted that the respondent was merely 
officiating as Assistant Superintendent of 
Jails and -the order directing his reinstate- 
ment in that ' post would prejudicially 
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afiect the right of the State Government 
to revert the respondent to his substan- 
tive post. It was, however, stated on be- 
half of the respondent that he had already 
been reverted to his substantive post. It 
was in this situation that the Supreme 
Court did not think it necessary to make 
any pronouncement in that case on the 
question which was merely academic, as 
to what power the High Court has of 
directing restoration to office on a prayer 
in a writ of mandamus against Govern- 
ment under Article 226 of the Constitu- 
tion. In AIR 1961 Puni 383. the Punjab 
High Court, while considering the ques- 
tion of granting a certificate under Article 
i33(l)(c). dealt with the question whether 
the burden of proof of want of consent 
is upon the respondent that a particular 
corrupt practice was committed by her 
agent despite orders to the contrary given 
by her. It had already been found that 
the relationship of agency had not been 
created, on the facts and circumstances of 
the case and, therefore, the High Court 
held that the question of burden of proof 
was merely academic. The certificate 
applied for was not granted for this and 
other reasons mentioned in that decision. 
In Union of India v. R. P. Kapur, C. A. 
No. 2393 of 1966 decided on 5-1-1968 (SC) 
the Supreme Court observed that the Gov- 
ernment must make a determination under 
Rule 9 (2) of the All India Service . (Disci- 
pline and Appeal) Rules, 1959 determin- 
ing the salary and allowances payable to 
the officer. The Supreme Court ■ refused 
to express any opinion on the correctness 
of the view pronounced by the High Court 
on the obligation of the Union to determine 
the quantum of pay and allowances pay- 
ble to a public servant pending an enquiry 
when the order of suspension is either 
revoked or withdrawn. The reason given 
was that the question is not at all a live 
question between the parties. The 
Supreme Court does not decide questions 
which are or have become academic. It 
is admitted by Shri Tamba that there is 
no other similar case pending in this Court 
or in subordinate Courts where miscon- 
duct is attributed to a temporary Govern- 
ment servant in counter-affidavit or in 
the written statement. A question which 
does not affect a large number of persons 
cannot be said to be of considerable public 
importance. A question between the par- 
ties which is not likely to arise in fut\xre 
camot be regarded as of considerable 
private importance. I may have been in- 
clined to grant the certificate applied for 
in spite of the fact that the respondent 
is no more in Government service if the 
decision of my brother was likely to 
affect similar cases. It may be added thal 
ordinarily in esses of termination of ser- 
vices of temporary Government employ- 
ees under Rule 5 misconduct is not attri- 
buted to them in the pleadings on behalf 


of the Government. The defence always 
is that the services are terminated by the 
exercise of a contractual right in accord- 
ance. with this Rule and, therefore. Arti- 
cle 311(2) is not attracted. The question 
to be determined for the purposes of fit- 
ness under sub-clause (c) is not the pro- 
priety of the order against which the 
leave is sought but the importance of the 
question raised in the application under 
Article 226. (Gangadhar v. Asst. Collector 
of Customs, AIR 1968 Goa 141 (143) ), 
The issue, in this case, is no more a live 
one. Finis litium is a desirable object, al- 
though it must not be sought by a sacri- 
fice of justice which is and must remain 
the supreme object. In a manner of speak- 
ing. it is now flogging a dead horse when 
an attempt is made to revive it. In this 
connection the following extract from the 
affidavit of the respondent’s reply to the 
petition for the certificate applied for may 
be reproduced; — 

*T further say that I have resigned from 
Government -service with effect from 8th 
March, 1969, and in any view of the mat- 
ter the issue is no longer a live one; fur- 
ther more there- is no question of rein- 
statement. I may point out that even at 
the hearing of the Writ Petition, I had 
made an offer without prejudice that if the 
Government made a statement in Court 
that no reflections or stigma was intend- 
ed or meant to be cast on me as a profes- 
sional man by the impugned order, I 
would withdraw the petition. The said 
.offer was however turned down by the 
Government. I say that it is apparent that 
the conduct and action of the Govern- 
ment is not fair nor bona fide, and the 
intention of the Government appears to 
be to harass an ordinary citizen like me 
and to subject me to further proceedings 
and costs for reasons best known to them- 
selves”. 

It is always the duty of the Courts to 
consider Article 311 in the light of the 
law declared by the Supreme Court. This 
duty is reflected in Article 141 of the 
Constitution. Each case of this Article is 
to be decided on its own facts keeping in 
view the law settled by the Supreme 
Court. The decisions in other cases are 
merely illustrative. I do not consider this 
to be a fit case for exercising the discre- 
tion vested in favour of the petitioners, 

5. In the view taken of the facts of 
this case, the prayer for the certificates 
applied for under Articles 132(1) and 133 
(l){c) of the Constitution cannot be grant- 
ed. 'The petition accordingly is rejected. 

6. Announced. 

Leave refused. 
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Maria Cristina D’Souza Soddar, Appel- 
lant V. Maria Zurana Pereira Pinto and 
another, Respondents. 

Civil First Appeal No. 6 of 1968 D/- 

27-12-1968, asainst judgment of Sr. Civil 
Judge Margao, D/- 8-3-1968. 

Goa, Daman apd Diu Civil Courts Act 
(1965), Ss. 35 and 22 — Suits instituted 
under Portuguese Civil Procedure Code — 
Remedy of appeal and limitation govern- 
ed by that Code only — Extension of 
Indian Civil Procedure Code to the Union 
Territory during pendency of suits, not- 
withstanding — Change of names of Courts 
under S. 35 did not put an end to Porto- 
guese Courts — S. 22 has no application 
to appeals against suits filed under Portu- 
guese Code — (Limitation Act (1963), S. 29 
(2) and Sch. I, Art. 116 — Appeal time — 
Period applies to appeals under Indian 
Civil Procedure Code and not to those 
under Portuguese Civil Procedure Code 
— S. 29(2) does not repeal provisions 
under the Portuguese Code) — (Goa, Da- 
man, Diu (Extension of Code of Civil Pro- 
cedure and Arbitration Act) Act of 1965, 
S. 4 — Repeal of Portuguese Code did not 
affect rights and remedies accrued). 

The suit in question was filed in the 
Comarca court at Margao on 15-3-1960. 
It was decreed on 8-3-68 and the appeal 
was filed on 25-6-68 in the Judicial Com- 
missioner’s Court of Goa, Daman and Diu. 
The question was whether the appeal was 
within time and before proper forum. 
According to the Portuguese Civil Proce- 
dure Code, the appeal was to be filed in 
the Court which decided the suit and that 
too withhi 8 days from the date of dis- 
posal of the suit. The appellant contended 
that since with effect from 15-6-66 the 
Indian Civil Procedure Code had been 
extended to the Union Territory, the 
Comarca courts ceased to exist, that those 
courts were substituted by the courts ol 
Senior Civil Judges and that appeals from 
the judgments of Senior Civil Judges had 
to be filed in the High Court as provided 
for under S. 22 of the Goa, Daman and 
Diu Civil Courts Act. It was further urg- 
ed that since the Limitation Act was a 
procedural statute, it applied to a pend- 
ing litigation and that since the Limita- 
tion Act of 1963 came into force on 
1-1-1964 when the suit culminating in this 
appeal waS^pending, it was the period r 
limitatiofi' provided by the Act which 
should govern the appeal i.e., 90 days for 
ap.- ''appeal to the^vHigh Court from any 
■"decree or order under ^rt.' lip of that 
Limitation Act. '' ' 

Held, overruling the appellant’s con- 
tentions, (1) that the change of nomen- 
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clature introduced did not put an end to 
those Portuguese Courts as such and it 
could not be said that after 15-6-66 the 
provisions relevant to the institution of 
the appeals and the period of limitation 
governing them as mentioned in the 
Portuguese Code were no longer in ope- 
ration. S. 35 of the above Civil Courts 
Act merely provides that any reference in 
any law in force in the Union Territory 
to the court of Comarca or to the Court 
of Julgado or to the Judge thereof, shall 
be construed as a reference respectively 
to the court of Senior Civil Judge and the 
Court of the Junior Civil Judge or to the 
Judge thereto, ' (Para 4) 

(2) that the prowsion imder S. 22 of the 
Goa, , Daman and Diu Civil Courts Act 
which provides that appeals against judg- 
ments in suits of value more than Rs. 
10,000/- shall lie direct to the High Court 
had no application in the present case 
since the right of appeal is a substantive 
right and as such the remedy of appeal 
shall be governed by the provisions of 
the Portuguese Code of Civil Procedure 
respecting the suits instituted imder that 
Code despite the fact that during the pen- 
dency of those suits the Indian Code had 
come into force. Since the suit was insti- 
tuted in 1960 under the Portuguese Code 
it carried with it all rights of appeal then 
in force and the Indian Code had not 
taken away that right expressly or by 
necessary intendment. (Para 5) 

A plain reading of S. 4 of the Goa, 
Dahian and Diu (Extension of Code of 
Civil Procedure and the Arbitration Act) 
Act, 1965 clearly indicates that though the 
Indian Code had replaced that much of 
law enacted in the Portuguese Code which 
corresponds to it (the Indian Code), the 
repeal did not affect any right, privilege, 
obligation or liability acquired, accrued 
or incurred imder the repealed part of 
the Portuguese Code. The Indian Code 
also left intact the legal proceeding or 
remedy in respect of this set of right, pri- 
vilege, obligation or liability, and such 
legal proceeding or remedy could be con- 
tinued or enforced as if the Indian Code 
had not been passed. Consequently, if the 
present appellants did not avail of the 
right of appeal as provided for in the 
Portuguese Code they shall not be per- 
mitted to avail of the right of appeal 
mentioned in the Indian Code because 
the suit was filed in terms of the Portu- 
guese Code and the remedy of appeal 
provided by the latter Code was not abro- 
gated by Act 30 of 1965. (Para 6) 

and (3) that the Portuguese Code was 
a local law within the meaning of the ex- 
pression in S. 29(2) of the Limitation Act 
of 1963 and so the periods of limitation 
provided by that Code are -saved. As such 
the presen't appeal filed much beyond 8 
days from the date of judgment was 
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clearly barred by time. Art. 116 of the 
limitation Act related to appeals filed 
under Indian Code while the right to pre- 
sent appeal was one given by the Portu- 
guese Code. Further, S. 32 of the Limita- 
tion Act bearing the heading 'Repeal* 
repeals only the Indian Limitation Act of 
1908, and no other Act. Therefore, the 
relevant provisions of the Portuguese 
Code are still on the statute book of this 
Union Territory. AIR 1957 SC 540 & AIR 
1956 Trav. Co 236, FoU. (Para 8) 

Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 540 (V 44) = 

1957 SCR 488, Garikapati Veer- 

ayya v. Subbiah Chowdhury 5 

(1956), AIR 1956 Tra Co 236 (V 43) 

= 1956 Ker LT 333, Parmeswaran 

Pillai V. Jacob Perumal 7 

(1955) AIR 1955 Raj 203 (V 42),. 

Purshotam Singh v. Narain Singh 9 

Ataide Lobo, for Appellant; M. S. Us- 
gaonkar, for Respondent No. 2. 

JUDGMENT: — This appeal filed by the 
defendants against the judgment dated 
8-3-1968 of the Senior Civil Judge at 
Margao raises the question of limitation, 
it being the contention of the plaintiffs- 
respondents that it is barred by time. The 
rival contention is that the appeal is with- 
in time, having been filed within 90 days 
provided by Article 116 of the Limitation 
Act of 1963. 

2. The suit w;as filed by the plaintifEs- 
respondents in the Comarca Court at Mar- 
gao on 15-3-1960. It was decreed by a 
judgment dated 8-3-1968 and the appeal 
was filed on 25-6-1968. Shri M. S. Usgaon- 
kar, the learned counsel for the respon- 
dents, submitted that the suit having been 
filed imder the Portuguese Civil Proce- 
dure Code, hereinafter called the Portu- 
guese Code, the appeal could be filed in 
terms of that Code and not in terms of 
the Civil Procedure Code of India, here- 
inafter referred to as the Indian Code, 
which came into force in the Union Terri- 
tory of Goa, Daman and Diu on 15-6-1966. 
According to the provisions of the Portu- 
guese Code, it is not in dispute, the appeal 
has to be filed in the Court which deddes 
the suit. Shri Usgaonkar therefore sub- 
• mitted that the defeated defendants could 
not have lodged the appeal in this Court. 

Another point raised by Shri Usgaon- 
kar is that the Portuguese Code provides 
a period of 8 days, counted from the date 
of_ the judgment of the trial court, for 
filing an appeal and that since the present 
appeal was filed beyond that period it is 
evidently^ barred by time. Shri A. Lobo, 
representing the appellant, canvassed 
that from 15-6-1966, when the Indian 
Code was extended to the Union Terri- 
tory, the Comarca Courts ceased to exist, 
that those Courts were substituted by tire 
Courts of Senior Civil Judges, and that 
appeals from the judgments of the Senior 


Civil Judges have to be filed in the High 
Court as provided by Section 22 of the 
Goa, Daman and Diu Civil Courts Act of 
1965, hereinafter referred to as the Civil 
Courts Act. It was further urged by Shri 
Lobo that since the Limitation Act is a 
proceduraJ statute it applies to the pend- 
ing litigation and that since the Limita- 
tion Act of 1963 came into force on 1st of 
January 1964 when the suit culminating 
in this appeal was pending, it is the period 
of limitation provided by that Act which 
shall govern the appeal in hand. He sub- 
mitted further that since Article 116 pro- 
vides a period of 90 days for an appeal to 
the High Court from any decree or order, 
the instant appeal is well within time. 

3. After examination of the respec- 
tive submissions made by the parties’ 
counsel in the light of the authorities cit- 
ed at the bar, I have reached the conclu- 
sion that the contention raised by Shri 
Usgaonkar is weU founded and' so must 
prevail with the result that the appeal 
must be dismissed as barred by time. 

4. The Civil Courts Act was enforced 
in this Union Territory simultaneously 
with the Indian Code which came into 
force, as mentioned before, on 15-6-1966. 
Section 35 of the Civil Courts Act pro- 
vides that any reference in any law in 
force in the Ilnion Territory to the Court 
of Comarca or to the Court of Julgado 
or to the Judge thereof, shall be constru- 
ed as a reference respectively to the 
Court of Senior Civil Judge and the Court 
of the Junior Civil Judge, or to the Judge 
thereto. In face of this statutory provi- 
sion, there appears to be no substance in 
the contention of Shri Lobo that since the 
Comarca Courts are no longer in exist- 
ence in this territo:^ the provisions rele- 
vant to the institution of the appeals and 
the period of limitation governing them 
as mentioned in the Portuguese Code are 
no longer in operation. In the Portuguese 
Code any reference to the Comarca Court 
shall be construed as reference to the 
Court of Senior Civil Judge. Therefore 
the point raised by Shri Lobo based on 
the change in nomenclature of the courts 
has to be rejected. 

5. The next submission of Shri Lobo 
was founded on Section 22 of the Civil 
Courts Act. That section is to the effect 
that in all suits decided by Civil Judge of 
which the amount or value of the subject 
matter exceeds ten thousand rupees the 
appeal from it shall lie direct to the 
High Court. Shri Lobo pointed out that 
Section 22 makes no distinction between 
the suits filed imder the Portuguese Code 
or the Indian Code. He, therefore, wanted 
this Court to hold that if the value of the 
suit is more than Rs. 10.000/- then the 
appeal shall lie to this Court irrespective 
of the fact whether the suit had been in- 
stituted before or after the Indian Code 
came into force, and he mentioned that 
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the value of the suit in hand is Es 
8,333.33 (sic). Shri Lobo therefore sub- 
mitted that this Court is the only Court 
in which his clients could have filed the 
appeal. 

Shri Ussaonkar urged, on the contrary, 
that the right of appeal is a substantive 
right and as such the remedy of appeal 
shall be governed by the provisions of 
the Portuguese Code respecting the suits 
instituted under that Code despite the 
fact that during the pendency of those 
suits the Indian Code had come into ope- 
ration. Here, again, I believe Shri Usgaon- 
kar is on sounder footing. The Supreme 
Court held in the case of Garikapati 
Veeraya v. N. Subbiah Chowdhry, AIB 
1957 SC 540. that the right of appeal is 
not a mere matter of procedure but is a 
substantive right and that the institution 
of the suit carries with it the implication 
that all rights of appeal then in force 
are preserved to the parties thereto till 
the rest of the career of the suit. It was 
further observed bv the Supreme Court 
that the legal pursuit of remedy, suit, 
appeal, and second appeal are really but 
steps in a series of proceedings all con- 
nected by an intrinsic unity and are to be 
regarded as one legal proceeding. The 
Supreme Court also happened to observe 
that the right of appeal is a vested right 
and such a right to enter the superior 
court accrues to the litigant and exists 
as on and from the date the lis com- 
|mences, and although it may be. actually 
exercised when the adverse iudgment is 
pronounced such right is to be governed 
by the law prevailing at the date of the 
institution of the suit or proceeding and 
not by the law that prevails at the date 
of its decision or at the date of the filing 
of the appeal. The vested right of appeal 
can be taken away only by a specific 
enactment if it so provides expressly ' or 
by necessary intendment and not other- 
wise. 

In the particular case before the 
Supreme Court the facts were that the 
suit was instituted on 22-4-1949, when, 
according to Sections 109 and 110 of the 
Indian Code, an appeal could be filed in 
the Federal Court of India provided the 
value of the subiect matter of the suit 
Was Rs. 10,000/- or more. By Article 133 
of the Constitution of India, which came 
Into force on 26th of January 1950, the 
aforementioned value was enhanced to 
Rs. 20,000/-. The trial court decided the 
suit on 14th of November 1950 and the 
High Court of Andhra disposed of the 
appeal' on 4th of March 1955. The High 
Court dismissed the application for leave 
to appeal to the Supreme Court on the 
ground, inter alia, that the value of the 
property involved in the litigation was 
only Rs. 11.400/- and so fell short of the 
amount of Rs. 20,000/- provided in Arti- 
cle 133 of the Indian Constitution. The 


Zurana Pereira (Bindra A. J. C) A.‘I.R, 

Supreme Court did not accept as corred 
the view taken by the High Court and so 
granted special leave to appeal under 
Article 136 of the Constitution. The 
reasons which weighed with the Supre- 
me Court in adopting that course have 
already been reproduced above. Since 
the suit by the respondents of our appeal 
was instituted in 1960 under the Portu- 
guese Code it carried with it all rights of 
appeal then in force unless, of course, it 
can be established that the Indian Code 
has taken away that right expressly or 
by necessary intendment. I, therefore, 
proceed to examine this latter point. 

6. It was by Parliament Act, No. 30 
of 1965, called the Goa, Daman and Diu 
(Extension of Code of Civil Procedure 
and the Arbitration Act) Act of 1965, that 
the Indian Code was extended to the 
Union Territory of Goa, Daman and Diu. 
Act No. 30 of 1965 came into force in 
this territory on 15th of June 1966 pur- 
suant to Notification published by the 
Central Government in the official 
gazette. The relevant part of Section 4 of 
Act No. 30 of 1965 is in the following 
terms; — 

"4. Repeal and Saving. — (1) So much 
of any law in force in Goa, Daman and 
Diu as corresponds to the Code of Civil 
Procedure, 1908, or the Arbitration Act, 
1940, or any part of the said Code or Act, 
as the case may be, shall stand repealed 
as from the coming into force of this Act 
in Goa, Daman and Diu; 

Provided that the repeal shall not 
affect — 

(a) the previous operation of any law 
BO repealed or anything duly done or 
suffered thereunder: or 

(b) any right, privilege, obligation or 
liability acquired, accrued or incurred 
under any law so repealed, or 

(c) any investigation, legal proceeding 
or remedy in respect of any such right, 
privilege, obligation or liability as afore- 
said, 

and any such investigation, legal proceed- 
ing or remedy may be instituted, continu- 
ed or enforced as if this Act had not been 
passed;” 

A plain reading of the part of the sec- 
tion reproduced would clearly indicate 
that though the Indian Code had replaced 
that much of law enacted in the Portu- 
guese Code which corresponds to it (the 
Indian Code) but the repeal did not affect 
any right, privilege, obligation or liability 
acquired, accrued or incurred under the 
repealed part of the. Portuguese Code. 
The Indian Code also left intact the legal 
proceeding or remedy in respect of this 
set of right, privilege, obligation or liabi- 
lity, and such legal proceeding or remedy 
could be continued or enforced as if the 
Indian Code had not been passed. It can- 
not be gainsaid that the right of appeal is 
a valuable right and it has also a corres- 
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ponding obligation. Consequently if the 
present appellants did not avail of the 
right of appeal as provided for in the 
Portuguese Code they shall not be per- 
mitted to avail of the right of appeal men- 
tioned in the Indian Code because the 
suit was filed in terms of the Portuguese 
Code and the remedy of appeal • provided 
by the latter Code was not abrogated by 
Act 30 of 1965. 

7. It was held in AIR 1956 Tra-Co 
236, Parameswaran Filial Vasudevan Fil- 
ial V. Jacob Perumal, that it is a settled 
principle of law that the rights of the- 
parties to an action are to be governed 
by the law in force when the action was 
commenced and that a change in the law 
would not affect pending actions, unless 
there is a clear provision to that effect 
in the new enactment. The facts of the 
Travancore-Cochin suit bear a close ana- 
logy to those of the suit in hand. That 
suit was instituted under the Travancore 
Civil Procedure Code, hereinafter 
called the Travancore Code, but 
that Code was replaced by the 
Indian Code ynth effect from 1-4-1951 
while- the litigation was still proceeding. 
Section 31 of the Travancore Code pre- 
scribes certain restrictions respecting 
interest in suits filed for recovery of 
money. Section 34 of the Indian Code, 
which also deals with the subject of 
interest, does not contain restrictions as 
severe as those mentioned in Section 31 
of the Travancore Code. The question 
that arose for determination before the 
High Court was whether the debtor was 
entitled to the benefits of the provisions 
of Section 31 of the Travancore Code 
despite the fact that the Indian Code had 
come into force. The High Court gave 
the reply in the affirmative. Sub-section 
(1) of Section 20 of the Repealing Act II 
of 1951 (Centrall by which the Travan- 
core Code was replaced by the Indian 
Code is on all fours identical with that 
part of sub-section (1) of Section 4 of Act 
No. 30 of 1965 by which the law contain- 
ed in the Portuguese Code corresponding 
to the Indian Code was repealed. Hence 
the Travancore-Cochin authority belies 
the contention of Shri Lobo that the pro- 
visions of the Portuguese Code corres- 
ponding to the Indian Code stand repeal- 
ed even in reference to the suits and pro- 
ceedings which were pending on 15th of 
June 1966. 

8. The next and the final point urged 
by Shri Lobo _was that the Limitation 
Act of 1963 being a procedural Act it is 
the limitation prescribed by that Act 
which would govern the appeals arising 
out of judgments and decrees made after 
that Act had come into force. He there- 
fore contended that it is not the limitation 
of 8 days prescribed by the Portuguese 
Code which shall govern the present 


appeal but the period of 90 days provid- 
ed by Section 116 of the Limitation Act. 
I am not convinced about the tenabilityj 
of this contention and that for more than' 
one reason. Firstly, Section 32 of the! 
Limitation Act bearing the heading "Re- 
peal” repeals only the Indian Limitation 
Act of 1908, and no other Act. Therefore 
the relevant provisions of the Portuguese 
Code are still on the statute book of this 
Union Territory. At the same time. Sec- 
tion 29(2) of the Limitation Act clearly 
saves the special or local laws prescribing 
the periods of limitation. Heading of Sec- 
tion 29 is "Savings”. Sub-section (2) of 
Section 29 is in the following terms; — 

"Where any special or local law pre- 
scribes for any suit, appeal or application 
a period of limitation different from the 
period prescribed by the Schedule, the 
provisions of Section 3 shall apply as 
if such period were the period prescribed 
by the Schedule and for the purpose of 
determining any period of limitation pre- 
scribed for any suit, appeal or application 
by any special or local law, the provisions 
contained in Sections 4 to 24 (inclusive) 
shall apply only in so far as, and to the 
extent to which, they are not expressly 
excluded by such special or local law.” 

I have no doubt in nay mind that the 
Portuguese Code is a local law within the 
meaning of that expression as used in 
Section 29(2) and so the periods of limita- 
tion provided by that Code are saved. As 
such the present appeal, which was ad- 
mittedly filed much beyond 8 days from 
the date of the judgment, is clearly bar- 
red by time. Lastly, it may be mentioned 
that Article 116 of the Limitation Act 
relates to appeals filed imder the Indian 
Code while the right to present appeal is 
given by the Portuguese Code as held 
above. Hence, the contention urged by 
Shri Lobo is without any merit and so 
I reject the same. 

9. The question whether the appeal 
should have been filed in the trial Court 
or in this Court may be, and probably 
is, debatable. At page 476 of the Tenth 
Edition of the Salmond’s Jurisprudence 
it is stated; 'Whether I have a right to 
recover certain property is a question of 
substantive law, for the determination 
and the protection of such rights are 
among the ends of the administration of 
justice; but in what courts and within 
what time I must institute proceedings 
are questions of procedural law, for they 
relate to the modes in which the courts 
fulfil their fimctions. 

While interpreting Section 6(e) of 
General Clauses Act of 1897 which almost 
corresponds with the proviso appended 
to Section 4 of Parliament Act No. 30 of 
1965 (already reproduced above) the 
Rajasthan High Court observed as imder 
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in the case of Purshotam. Singh v. Narain 
Singh, AIR 1955 Raj 203;— 

"Section 6(e) has nothing to_ do with 
the forum where the investigation, legal 
proceeding or remedy has to he pursued. 
If the repealing Act provides new forum 
where a legal- proceeding coming on. from 
before the repealing Act came into force 
can be pursued thereafter, the forum 
must be as provided in the repealing Act, 
and no party can insist that the forum of 
the repealed Act must continue.” 

This Rajasthan authority and the view 
expressed by Salmond lend weight to the 
contention of Shri Lobo that after the 
Indian Code came into force in this Union 
Territory the forum of appeal shall be 
the one provided by that Code and not by 
the Portuguese Code. However, I refrain 
from expressing a final opinion on this 
question because the fate of the appeal 
can be decided on the points previously 
discussed. 

10. No other point was canvassed be- 
fore me in support of the contention that 
the appeal is within time. 

11. As a result, I hold that the appeal 
is barred by time and so dismiss the 
same. However, since the question involv- 
ed was legal and not altogether free from 
difficulty I leave the parties to bear their 
own costs in this Court. 

Appeal dismissed. 
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Quarry Workers Co-op. Society Ltd., 
Applicant v. Comunidade of Curtorim, 
Respondent. 

Civil Revn. Appln. No. 4 of 1969, D/- 
1-4-1969. 

Co-operative Societies — Maharashtra 
Co-operative Societies Act (24 of 1961), 
Ss. 45, 91(a), (c) and 2(21) — Transaction 
between Society and person other than its 
member — When becomes one' vmder S, 
45 — Dispute arising out of such transac- 
tion — Jurisdiction of Civil Court, if bar- 
red — (Civil P.C. (1908), S. 9) — (Maha- 
rashtra Co-operative Societies Rules 
(1961), R. 44). 

A combined reading of Ss. 91(a), (c), 
45 and 2(21) implies that if the transac- 
tion between a co-operative society and a 
nerson other than the member of the 
society has been entered into imder the 
provisions of S. 45, then only the dispute 
arising out of such transaction would fall 
within the purview of S. 91(1) and would 
preclude the Civil Court from entertain- 
ing a suit bearing on that dispute. 

(Para 3) 

Where merely because on the very day 
on which the society was registered, the 
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Registrar intimated the person who was 
not a member, that the contract shall be 
signed on behalf of the Society, the con- 
tract does not become a transaction under 
S. 45, when there is nothing to show that 
the Registrar formed the opinion, after 
the registration was effected, that it waa 
necessary to regulate or restrict the trans- 
action of the society or that the Registrar 
after giving an opportunity to the Society 
issued any directions restricting the trans- 
action. The Registrar might have secured 
some commitments from the person be- 
fore registration, in regard to the propos- 
ed contract between him and the Society, 
but imless those commitments find place 
in some directive issued by the Registrar 
in terms of R. 44 after the society was 
registered and before the contract was 
signed and they were incorporated in the 
contract, the contract would not be one 
under S. 45. AIR 1967 Bom. 124, Rel. on 

(Paras 4, 5) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 Bom 124 (V 54)= 

ILR (1966) Bom. 414, Dharam- 

chand Premchand v. Kapergaon 

Taluka Kapus Ginning & Pressing 

Society Ltd, 5 

J. Cabral, for Applicant; S. K. Kakod- 
kar with M. S. Kantak, for Respondent. 

ORDER: — It was on 15-4-1964 that 
Quarry Workers Co-operative Society Ltd. 
with head office at S. Jose de Areal, was 
registered. On the same date the Regis- 
trar of the Co-operative Societies commu- 
nicated the fact of the registration of the 
society to the Administrator and also 
apprised him that S/Shri Andre Cardozo 
and Aleixo Endro would sign the contract 
on behalf of the society "with the Comuni- 
dade of Curtorim respecting the lease of 
some hUly areas owned by (jomunidade 
for the purpose of quarrying granite 
stones. Pursuant to the Registrar's author- 
i^. Andre Cardozo and Aleixo Endro 
signed the contract (reproduced on pages 
15 to 20 of the paper book) with the afore- 
said Comunidade on 23rd of August 1964. 
In terms of the contract the extraction of 
the granite gravel by the society was to 
last for a period of one year but that 
period could be extended, for an equal 
period, at the request of the society. The 
society was to pay to the Comunidade in 
the month of July each year rent equal 
to l/4th of the net income made by the 
society, and in case the society failed to 
fulfil any of the conditions of the agree- 
ment, the Administrative Board of the 
Comunidade could propose the rescission 
of the contract. 

2. It appears that soon after the_ first 
year of the contract bad run out differ- 
ences cropped up between the Comum- 
dade and the Society in regard to the 
rent payment. The society, it is alle^d 
by the Comunidade, offered a rent of Rs- 
628.19, whereas the Comunidade insisted 
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Cases Referred: Chronological Paras 
11964) AIR 1964 Guj 81 (V 51) = 


ILR (1964) Gui 300, Saraswatiben 
V. KantiM 9 

(1961) 1961-3 AU ER 681 = (1961) 1 
WLR 1287, Fieldrank Ltd. v. 

Stein ' 

(1958) AIR 1958 SC 321 (V 45) = 

1958 SCR 1211, Santosh Kumar 
V. Bhai Mool Singh 10 

(1950) AIR 1950 Mad 226 (V 37)= 

ILR (1950) Mad 251, Kesavan v. 

South Indian Bank Ltd. 10 

(1938) AIR 1938 Lah 548 (V 25) = 

ILR (1938) Lah 289, Manohar Lai 
V. Nanhe Mai 10 

(1936) AIR 1936 Lah 584 (V 23) = 

165 Ind Cas 166, Shib Karan Das 
V. Mohammed Sadiq 10 

(1936) AIR 1936 Mad 246 (V 23) = 

70 Mad LJ 241, Gopala Rao v. 

Subba Rao 10 

(1935) AIR 1935 Mad 43 (V 22) = 

ILR 58 Mad 116, Sundaram 
Chettiar v. Valli Arhmal 10 

(1901) 85 LT 262, Jacobs v. Booth’s 
Distillery Co. 10, 11 

(1876) 1 Ex D 262, Lloyd’s Banking 
Co. V. Ogle 11 


K. B. Padia, for Applicants: B. K. 
Gandhi and B. R. Gandhi, for Opponent. 

, ORDER: — Civil. Revision Application 
No. 585 of 1968 is filed by the petitioners 
who were the original defendants Nos. 1 
to 5 in a Civil Suit No. 3787 of 1966, filed 
by the plaintiff-opponent M/s. Mohanraj 
Rajendrakumar, for recovery of Rs. 
1415.68, the price of goods sold by the 
latter to the former. It was the plaintiff- 
opponent’s say that the deceased Kanji- 
bhai Jethabhai was running a partnership 
firm under the name and style of M/s. B. 
Kaniibhai. It was a cloth business done 
at Bombay. The deceased owed to the 
opponent the said amount for the price of 
the goods sold. etc. The defendants Nos. 
2 to 5, i.e. the present petitioners were 
partners by holding out of the said firm 
M/s._ B. Kaniibhai, the defendant No. 1 
(petitioner No. 1) and hence they were 
liable for the suit amoimt. They had also 
claimed over and above the said amount 
Rs. 73.50 by way of interest and Rs. 25/- 
as notice charges. In aR, the suit claim 
was for Rs. 1514.18. 

2. Civil Revision Application No. 586 
of 1968 is filed by the same petitioners 
who were the original defendants Nos. 1 
to 5 in a summary Suit No. 3786 of 1966 
filed by the plaintiff-opponent M/s. 
Chimanlal Nathmal, for recovery of Rs. 
1,480/- in all. The allegations made by 
that opponent in that suit were also that 
the deceased Kanjibhai was running a 
partnership firm under the name and 
style of M/s. B. Kanjibhai, which did cloth 
business at Bombay. The deceased Kanii- 
bhai owed to the opponent Rs. 1,384/- the 
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price of the goods sold by the latter to 
the former. The defendants Nos. 2 to 5 
were liable for the suit claim as they 
were partiiers by holding out of the said 
firm, the defendant No. 1 (petitioner No. 
1). Rs. 70/- were claimed by way of inte- 
rest and Rs. 25/- as notice charges. Both 
these suits were filed by different plain- 
tiffs against the same' petitioners in the 
Small Cause Court at Ahmedabad. 

3. In those suits, the petitioners filed 
their appearance and sought for leave to 
defend. The petitioner No. 2, Bhanubhai 
had filed affidavit on his behalf as well 
as on behalf of the alleged firm (petitioner 
No. 1). Other petitioners had also filed 
their affidavits and in those affidavits, 
these petitioners had set out their defence. 
The two important grounds of the 
defence were that the business run by 
the deceased Kaniibhai was a sole pro- 
prietor concern and it was not a partner- 
ship business. That Kanjibhai had died. 
The petitioners Nos. 2 to 5 were not the 
partners of the said firm and they never 
held out as partners of the said firm. The 
suit transaction was entered into with 
the agent of the plaintiff-opponent at 
Bombay who had full authority to sell the 
goods of the plaintiff at Bombay. There 
was no necessity of condition of getting 
it confirmed with the plaintiff at Ahme- 
dabad; the transaction having been entered 
into, at Bombay and delivery having been 
given at Bombay and money had to be 
paid at Bombay to Shankerlal, the 
Ahmedabad Court has no jurisdiction to 
entertain and hear the suit. The heirs of 
the deceased, besides the defendants Nos. 
2, 3 and 4, were other heirs including 
Induben. The suit is barred on account of 
non-joinder of parties also. The defend- 
ant No. 5 who is the wife of defendant 
No. 2 is not the heir of the deceased 
Kanjibhai and the plaintiff had joined her 
as defendant No. 5 and hence there is a 
misjoinder of parties. Similar is the posi- 
tion in Civil Revision Application No. 583 
of 1968. 

4. ’The plaintiff-opponent had filed the 
affidavit m support of the summons for 
judgment. Practically, it was on the basis 
of averments made in the plaint. After 
the defendants filed their affidavits, set- 
ting their defence and praying for leave 
to defend, the plaintiff filed a rejoinder 
affidavit setting out the contentions taken 
by the different defendants. Thereafter it 
refers to the prayer made by him in the 
plaint that the decree be passed against 
the property of Kanjibhai or the property 
that may have come into possession of the 
defendants and the decree be passed 
against the defendants Nos. 2 to 5. 

5. In para 3 of that affidavit filed on 
behalf of the plaintiff, it is averred that 
the order which Shankerlal had taken 
from the said firm was confirmed at 
Ahmedabad and hence the Court had 
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jurisdiction to hear and entertain the suit. 
In the bill that had been sent, a condition 
is mentioned that it is subject to Ahme- 
dabad jurisdiction. As the contract was 
F.O.R., the delivery was given at Ahme- 
dabad and money were to be paid at 
Ahmedabad and hence the Ahmedabad 
Court had jurisdiction. The letter Ex. 3/3 
Is written by the defendant No. 2. Ex. 3/4 
is a cheque and that cheque is drawn by 
Mrs. P. B. Desai, that is the defendant 
No. 5 for B. Kanjibhai as proprietor. She 
is also the wife of the defendant No. 2. 
Ex. 3/5 is a telegram written by B. Kanji- 
bhai. Ex. 3/6 is a letter written by Mr. 
H. K. Desai. All these documents are 
significant to indicate that that Ahme- 
dabad Court had got jurisdiction. Except 
the defendant No. 5, other defendants 
are the heirs of Kanjibhai. As cheque was 
issued by the defendant No. 5, she has 
been joined as a party and she has writ- 
ten that cheque for M/s. B. Kanjibhai 
She is, therefore, a partner by holding 
out. 

6. On taking into consideration these 
affidavits, the learned trial Judge, in his 
order, granting a conditional leave to 
defend, has observed as tmder: — 

"There are disputes about the jurisdic- 
tion and partnership and therefore, there 
are triable issues even though prohibitory 
order is issued to the third party not to 
pay amount to the defendant but there is 
no reply. Defendant or any of them, 
therefore, can be granted conditional leave 
to defend on depositing Rs. 1,514.18 %vith 
costs mthin 8 weeks and in that view of 
the matter the prohibitory order will stand 
vacated as soon as the deposit is made”. 
Similar is the position practically in 
another suit. As common questions arise 
in both these revision petitions, they are 
being disposed of by a common judgment. 
It thus clearly appears from the orders 
passed by the learned trial Judge himself 
that the learned trial Judge, on consider- 
ation of affidavits filed by the parties, 
found that there were triable 'issues. In 
spite of it, the learned trial Judge has 
imposed a condition. Leave to defend has 
been granted on a condition to deposit the 
suit amoimt. The suits in question were 
summary suits filed by the plaintiff- 
opponent in Small Cause Court Ahme- 
dabad. 

GA. The material part of Rule 39 of 
the Ahmedabad Small Cause Court 
Rules, rims as imder: — 

"In a suit filed under Order 37 of the 
Code of Civil Procedure, if the defendant 
enters an appearance or files a "^^akalat- 
nama, the plaintiff shall on affidawt made 
by himself, or by any other person who 
can swear to the facts of his ovm personal 
knowledge verifvdng the cause of action, 
and the amoimt claimed, and stating that 
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in 'his belief there is no defence to the 
action, apply by summons for judgment 
returnable not less than 10 clear days 
from the date of service to the sitting 
Judge in Chamber for the amoimt claim- 
ed, together vdth interest (if any) and 
costs. The Judge may thereupon, unless 
the defendant by affidavit or declaration 
shall satisfy him that he has a good 
defence to the action on the merits, or 
disclose such facts as may be deemed 
sufficient to entitle him to defend, pass a 
decree for the plaintiff accordingly.” 

This is the material rule which has to be 
considered by us in these 'two revision 
petitions. 

7. It is significant to note that the 
Court has, in both these suits, while mak- 
ing an order of granting conditional leave 
to defend, observed that there are 
triable issues regarding jurisdiction of 
the Court and partnership. The factum 
of partnership is itself challenged. It is 
the say of the present petitioners (defen- 
dants) that the business run by Kanjibhai 
or M/s. B. Kanjibhai was the sole pro- 
prietary concern of the deceased Kanji- 
bhai. It was not a partnership business. 
It is their further say that they had no- 
thing to do with that business. They were 
not the partners. They have further con- 
tended that they have not held out as 
partners: even in the rejoinder affidaidt 
by the plaintiff-opponent, so far as defen- 
dants Nos. 2 to 4 are concerned, the 
plaintiff has not stated as to how the 
defendants Nos. 2 to 4 held out as part- 
ners. So far as defendant No. 5 is con- 
cerned, it is stated that she had given a 
cheque wherein it was stated that it was 
given as a proprietor and it was given for 
M/s. B. Kanjibhai. It is not suggested 
that it was given as a partner. On consi- 
deration of the relevant affidavits, it could 
not be gainsaid that there are triable 
issues arising in these two suits. The 
learned trial Judge also found it. In spite 
of it, he has imposed these conditions. It 
is significant to .-note that he has not 
found that he is not satisfied about a good 
defence to the action 'on the merits or the 
petitioners have not disclosed such facts 
as may be deemed sufficient to entitle 
them to defend. Except finding that there 
are triable issues, he has not made any 
observations in support of his order sug- 
gesting that the defence is not bona fide 
or the defence is sham or there are ^ecial 
justifiable circumstances for imposing a 
condition. It is a speaking order. The 
reasons have been given in the order. 
The learned trial Judge observes that 
there are triable issues in regard to juris- 
diction and partnership. He does not say 
that these are merely raisable issues. He, 
thereafter only refers to the issue of a 
prohibitory order and non-receipt of the 
reply from the garnishee. One has to 
consider whether in these drcumstances 
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this order of imposing the condition can 
be sustained in law. 

8, It appears that rule 143 of the 
Ahmedabad City Civil Court Rules is not 
in pari materia with the Rule 39 of the 
Ahmedabad Small Cause Court Rules. 
So far as these two revision petitions are 
concerned, they can be disposed of, with- 
out entering into a general question whe- 
ther there would be any difference in the 
powers of the Courts, i.e. the Small 
Cause Courts and the City Civil Courts 
in regard to imposing of conditions in 
view of slightly diSerent wordings of the 
two rules. 

9. In the case of Saraswatiben v. 
KantUal, AIR 1964 Guj 81, Divan J., has 
observed as under: — 

"Where in a summary suit on a nego- 
tiable instrument, it was clear on a peru- 
sal of the affidavit in reply filed by the 
defendant that a triable issue did arise 
on the averments set out in it but the 
plaintiff failed to file any affidavit-in-re-. 
joinder controverting' the statements of 
the defendant contained in the affidavil 
in reply. 

It was held that it was the duty of the 
Court to give to the defendant imcbndi- 
tional leave to defend, the reason being 
that triable issues clearly emerged on a 
perusal of the affidavit in reply and since 
no affidavit-in-rejoinder was filed by the 
plaintiff to controvert the statements con- 
tained in the affidavit-in-reply, he must 
be deemed to- have admitted the state- 
ments.” 

10. In the case of Santosh Kiunar v. 
Bhai Mool Singh, 1958 SCR 1211 at pp. 
1215 and 1216= (AIR 1958 SC 321 at p. 
323), the Supreme Court' has made the 
, following material observations: — 

"It is Jacobs v. Booth’s Distillery Co., 
(1901) 85 L.T. 262. Judgment was deliver- 
ed in 1901. Their Lordships said that 
whenever the defence raises a "triable 
issue”, leave must be given, and later 
cases say that when that is the case it 
must be given unconditionaUy, otherwise 
the leave may be illusory. 

The learned Covmsel for the plaintiff- 
respondent relied on Gopala Rao v. Subba 
Rao, AIR 1936 Mad 246, Manohar Lai v. 
Nanhe Mai, AIR 1938 Lah 548, and Shib 
Karan Das v. Mohammed Sadiq, AIR 
1936 Lah 584. All that we need say about 
them is that if the Court is of opinion that 
the defence is not bona fide, then it can 
impose conditions and is not tied down to 
refusing leave to defend. We agree "with 
Varadachariar J. in the Madras case 
that the Court has its third course open 
to it in a suitable case. But it caimot reach 
the conclusion that the defence is not 
bona fide arbitrarily. It is as much boxmd 
by judicial rules and judicial procedure 
in reaching a conclusion of this kind as 
in any other matter. It is ■unnecessary to 


examine the facts of those cases because 
they are not in appeal before us. We are 
only concerned with the principle. 

It is always undesirable, and indeed 
impossible, to lay down hard and fast 
rules in matters that affect discretion. 
But it is necessary to -understand the 
reason for a special procedure of this 
kind in order that the discretion may be 
properly exercised. The object is explain- 
ed in Kesavan V. South Indian Bank Ltd., 
ILR 1950 Mad 251 = (AIR 1950 Mad_ 226), 
and is examined in greater detail in 
Sundaram Chettiar v. Valli Ammal, ILR 
58 Mad 116 = (AIR 1935 Mad 43). to which 
we have just referred. Taken by and 
large, the object is to see that the defen- 
dant does not unnecessarily prolong the 
litigation and prevent the plaintiff from 
obtaining an early decree by raising un- 
tenable and frivolous defences in a class 
of cases where speedy decisions are desir- 
able in the interests of trade and com- 
merce. In general, therefore, the test is 
to see whe'ther the defence _ raises a real 
issue and not a sham one, in the sense 
that, if the facts alleged by the defen- 
dant are established, there would be a 
good, or even a plausible, defence on those 
facts.” 

After referring to the facts of that case, 
their Lordships further observed as 
under: — 

"This at once raised an issue of fact, 
the truth and good faith of which could 
only be tested by going into the evidence 
and, as we have pointed out, the learned 
trial Judge held that this defence did 
raise a triable issue. But he held that it 
was not enough for the defendants to 
back up their assertions with an affidavit; 
they should also have produced writings 
and documents which they said were in 
their possession and which they asserted 
would prove that the cheques and pay- 
ments referred to in their defence were 
given in payment of the cheque in suit; 
and he said — 

Tn the absence of those documents, the 
defence of the defendants seems to be 
vague consisting of indefinite asser- 
tions 

TWs is_ a surprising conclusion. The facts 
given in the affidavit are clear and pre- 
cise, the defence could hardly have been 
clearer. We find it difficult to see how a 
defence that, on the face of it, is clear 
becomes vague simply because the evi- 
. dence by which it is -to be proved is not 
brought on file at the time the defence is 
put in. 

The learned Judge has failed to see 
that the stage of proof can only corne 
after the defendant has been allowed to 
enter an appearance and defend the suit, 
and that the nature of the defence has to 
be determined at the time when the affi- 
da-vit is put in. At that stage all that the 
Court has to determine is whether 'if the 
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facts alleged by the defendant are duly 
proved’, they 'will afford a good, or even 
a plausible answer to the plaintiff’s claim. 
Once the Court is satisfi^ about that, 
leave cannot be withheld and no question 
about imposing conditions can arise; and 
once leave is granted, the nonnal proce- 
dure of a suit, so far as evidence and 
proof go, obtains. 

The learned High Court Judge is also 
in error in thinking that even when the 
defence is a good and valid one, condi- 
tions can be imposed. As we have e:^lain- 
ed, the power to impose conditions is only 
there to ensure that there will be a 
speedy trial. If there is reason to believe 
that the defendant is trying to prolong 
the litigation and evade a speedy trial, 
then conditions can be imposed. But that 
conclusion cannot be reached simply be- 
cause the defendant does not adduce his 
evidence even before he is told that he 
may defend the action.” 

It is significant to note that in that deci- 
sion which the Supreme Court had to 
deal with, the trial Court had stated that 
the defence was not bona fide but it was 
on a groimd which was not sustainable. 
In the instaint case, as said earlier, the 
trial Court has found that there are tri- 
able issues arising. The trial Court has 
not foxmd that the defence is not bona 
fide. The trial Court had not found that 
the efforts are being made to prevent a 
speedy trial. On consideration of the rele- 
vant affidavit, it cannot be gainsaid 
that the triable issues do arise and they 
are in regard to jurisdiction and partner- 
ship. 

11. The learned Advocate Mr. Gandh^ 
appearing on behalf of the plaintiff-oppo- 
nents, invited my attention to a 'Note’ in 
the case of Fieldrank, Ltd., v. Stein, 1961- 
3 All ER 681. At p. 682, Devlin L.J., has 
observed as imder; — 

"The broad principle, which is fotmd 
on (1901) 85 L.T. 262 (to which Supreme 
Court in the aforesaid decision has made 
reference) is summarised on page 266 of 
the Annual Practice (1962 Edn.) in the 
following terms: 

'The principle on which the Court acts 
is that where the defendant can show by 
affidavit that there is a bona fide triable 
issue, he is to be allowed to defend as to 
that issue without condition.’ 

If that principle were mandatory, then 
the concession by coimsel for the plain- 
tiffs that there is here a triable issue would 
mean at once that the appeal ought to be 
allowed: but counsel for the plaintiffs 
has drawn our attention ' to some com- 
ments that have been made on (1901) 85 
L.T. 262. They -will be foimd at pp. 251 
and 267 of the ANNUAL PRACTICE, 
1962. It is suggested (see p. 251) that 
possibly the case, if it is closely examined, 
does not go as far as it has hitherto been 
thought to go; and on the top of p. 267, 
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the learned editors of the ANNUAL 
PRACTICE have this note: 

'The condition of payment into court, 
or giving security, is nowadays more 
often imposed than formerly, and not 
only where the defendant consents but 
also where there is a good ground in the 
evidence for believing that the defence 
set up is a sham defence and the matter 
"is prepared very nearly to give judg- 
ment for the plaintiff’.” 

It is worth noting also that in Lloyd’s 
Banking Co. v. Ogle, (1876) 1 Ex, D. 262 
at p. 264, in a dictum which was said to 
have been overruled or qualified by 
(1901) 85 L.T. 262, BramweU, B., had 
said that 

Those conditions of bringing 
money into court or giving security 
should only be applied when there is 
something suspicious in the defendant’s 
mode of presenting his case.’ 

I should be very glad to see some re- 
laxation of the strict rule in (1901) 85 
LT 262. I think that any judge who has 
sat in chambers in R.S.C. Ord. 14 Sum- 
monses has had the experience of a case 
in which, although he cannot say for cer- 
tain that there is not a triable issue, 
nevertheless he is left with a real doubt 
about the defendant’s good faith, and 
would like to protect the plaintiff, especi- 
ally if there is not grave hardship on the 
defendant in being made to pay money 
into court. I should be prepared to accept 
that there has been a tendency in the 
last few years to use this conffition more 
often than it has been used in the past, 
and I think that that is a good tendency; 
but with great respect to the learned 
Judge, 1 do not think that, giving the 
widest interpretation to his power to im- 
pose a condition, it was the right course , 
to take in the circumstances here. There 
is not merely a triable issue put forward 
but one which has not been diallenged 
on affidavit by the plaintiffs. There is 
some doubt (as I have pointed out) whe- 
ther they can succeed in the form of 
action which they have elected to adopt 
on their writ.” 

It will be significant to note that even 
in that English decision, it has been ob- 
served that a condition can be imposed 
by the Court if the Court finds that 
triable issue is really a sham and the 
defence is not bona fide. In the instant 
case, as said earlier, the learned trial 
Judge has merely stated that triable 
issues regarding jurisdiction and partner- 
ship arise. He has not found that the 
defence is not a bona fide one. He has 
not found that the defence is not a good 
defence or not a plausible defence. The 
learned trial Judge was, therefore, not 
justified in imposing a condition. It will 
be a great hardship that will be caused 
to the petitioners. The order passed by 
the learned trial Judge in both these 
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suits cannot, therefore, be sustained in 
law. These were the cases where uncon- 
ditional leave to • defend ought to have 
been given. I, therefore, set aside the 
orders passed in the aforesaid two suits 
and allow this revision petition. 

12. As a consequence of the order 
passed by the learned trial Judge, he had 
directed that prohibitory orders passed 
will stand vacated as soon as the deposit 
is made. As the order regarding a direc- 
tion of depositing the amount is being 
set aside, that consequential order, that 
prohibitory order wiU stand vacated, will 
not survive. Unconditional leave to de- 
fend is granted to the petitioners-defen- 
dants in both the suits, namely. Sum- 
mary Suit No. 1387 and Summary Suit 
No. 1386 of 1966. The Court below will 
give the necessary <hrections regarding 
filing of written statement etc. 

13. The plaintiff-opponent in these 
two revision petitions to pay the costs of 
the petitioners in the revision petitions. 
Rule is made absolute in both these revi- 
sion petitions. 

Petitions allowed. 
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Bai Lalita, Appellant v. Shardaben and 
others, Respondents, 

First Appeal No. 4 of 1964, D/- 23-7- 
1968, against decision of Civil Judge Sr. 
Dvn., Ahmedabad (Rural) at Narol in 
Compensation Case No. 70 of 1962. 

(A) Land Acquisition Act (1894), Ss. 54, 
3(d), 26 and 30 — CivU P. C. (1908), 
Ss. 2(2) and 96 — Bombay Civil Courts 
Act (14 of 1869), Ss. 8, 21, 24 and 26 — 
Dispute as to apportionment of compen- 
sation — District Court referring dispute 
to Civil Judge (S.D.) under S. 3(d) — 
Since decision of Civil Judge (S.D.) does 
not fall under Part In of Act of 1894, it 
cannot be called award and hence is not 
appealable under S, 54 — It amormts to 
decree, and is appealable under S. 96, 
AIR 1922 PC 80 & AIR 1933 Bom, 187 & 
AIR 1929 Mad 223 & AIR 1960 Mys. 139, 
Foil. — Since decision relates to the 
value which is below ten thousand 
rupees, appeal lies to District Court to 
which Court of Civil Judge (S.D,) is 
subordinate and not to High Court. AIR 
1941 Sind 100 Rel. on. — By reason of 
transfer of dispute. Civil Judge (S.D.) 
does not become principal Court such as 
District Court so that its decision would 
become appealable only to High Court, 
AIR 1960 Bom. 42 & AIR 1960 Mys. 292, 
Rel. on. Even if High Coiirt had authority 
to decide appeal, usurpation of jurisdic- 
tion of District Court to hear appeal 
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would not be proper. 

(Paras 2 to 8 and 10) 
(B) Land Acquisition Act (1894), S. 54 
— Section refers to award of 'Cotirf and 
not that of Land Acquisition Officer. 

, (Para 9) 

Cases Referred: Chronological Paras 
(1960) AIR 1960 Bom. 42 (V 47) = 

ILR (1959) Bom. 1085, Gangadhar 
Rakhmaji v. Maniulal Gangadhar 7 
(1960) AIR 1960 Mys 139 (V 47), 
Hanumanthappa v. Korisetti Siva- 
lingappa 4 

(I960) AIR 1960 Mys. 292 (V 47), 
Mallappa v. Mallava 7 

(1956) AIR 1956 Mys. 28 (V 43) = 

ILR (1955) Mys. '572, Brahme- 
swara Devaru v. Rudriah 9 

(1941) AIR 1941 Sind 100 (V 28)= 

ILR 1941 Karachi 133, Mangat- 
ram Gangadas v. Himdomal 
Hassomal 5 

(1933) AIR 1933 Bom. 187 (V 20) = 

ILR 57 Bom. 314, Raghunath Das 
Harjivandas v. Distt. Supdt. of 
Police, Nasik 4 

(1929) AIR 1929 Mad. 223 (V 16) = 

56 Mad, LJ 387, Mahalinga 
Kudumban v. Theetharappa 
Mudaliar 4 

(1922) AIR 1922 P.C. 80 (V 9) = 24 
Bom. LR 963, Ramchandra Rao 
V. Ramchandra Rao ^ 4 

M. M. Patel, for Appellant; J. J. Shah, 
for Miss S. J. Shah, for Respondent 
No. 1; G. N. Desai, Govt. Pleader, for 
Respondent No. 2. 

SHELAT J.: — This appeal raises a 
short, yet an important point as to whe- 
ther the decision of the Court of the Civil 
Judge (S. D.) passed under Section 30 of 
the Land Acquisition Act, is appealable 
to the High Court imder Section 54 of 
the Act, and if not, whether any such 
decision (where the amount or subject- 
matter involved is less than Rs. 10,000) 
is appealable, and if so, only to the High 
Court, or to the Court of the District 
Judge, under whom it is subordinate. 
The lands bearing S. Nos. 120, 243, 163, 
170, 236, 237, 238, 228 and 227 came to 
be acquired by the Government for the 
purpose of widening the National High- 
way No. 8 from Bareja to Ahmedabad, 
The claim for compensation was made 
before the Special Land Acquisition Offi- 
cer at Ahmedabad and the compensation 
was awarded to the claimants as per the 
award Ex. 2 produced in the case. Of the 
various claimants. Nos. 1, 4, 6, 10, 12 and 
14 were the landlords, while the others 
were tenants. There arose a dispute 
amongst the landlords and tenants, only 
hi regard to the apportionment of the 
amount of compensation awarded for the 
lands imder acquisition. The Land Ac- 
quisition Officer, therefore, referred the 
dispute for apportionment of the compen- 
sation amongst the claimants imder Sec- 
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tion 30 of the Land Acquisition Act, here- 
inafter to be referred to as 'the Act’ to 
the District Court at Narol. The Compen- 
sation Case No. 70/62 on the file of the 
District Court, Narol, then came to be 
transferred for disposal in accordance 
with law to the Court of the Civil Judge 
(S.D.) at Ahmedabad under Section 3(d) 
of the Act. The learned Judge found that 
the claimants who were the tenants in 
respect of the lands imder acquisition 
were entitled to get 5 annas share in a 
rupee as against the landlords-claimants 
getting 11 annas share in a rupee. In the 
result, he passed an order directing the 
amount of compensation to be so appor- 
tioned. Feeling dissatisfied with that 
order passed on 24th June, 1963 by Mr. 
D. B. Naik, Civil Judge (S.D.) Narol, 
only Bai Lalita, daughter of Chhotalal, 
the owner of S. Nos. 236, 237 and 238, 
who was claimant No. 12 before the 
Court has come in appeal. The respondent 
No. 1 Shardaben, widow of Manibhai 
Chhanabhai, the claimant No. 13 before 
the Court below, claimed compensation 
on the ground of her being a tenant in 
respect of those lands. 

2. Before this appeal could be heard 
on merits, a preliminary point was raised 
by Mr. Shah, the learned advocate for 
the respondent No, 1, that since this_ ap- 
peal is? directed only against a decision 
of the Court under Section 30 of the Act, 
as contemplated under the provisions ol 
the Act no appeal is competent before 
this Court under Section 54 of the Act, 
According to him, even if such a decision 
amounts to a decree and is appealable 
under the provisions of the Civil Proce- 
dure Code, the appeal would lie to the 
District Court, at Narol, it being a Court 
competent to hear an appeal under Sec- 
tion 96 of the Civil Procedure Code, read 
with Section 8 of the Bombay Civil 
Courts Act as applied to this State, — the 
claim being or even the amount to be 
apportioned being only, Rs. 2722.37 nP. 
and that way less than Rs. 10,000/-. Now, 
it is common ground that the learned 
Civil Judge (S.D.) was competent to hear 
such references as also references under 
Section 18 of the Act, in view of the ex- 
pression 'Court’ defined in Section 3(d) of 
the Act as including the Court of Civil 
Judge (S.D.) to which the matter under 
this Act is transferred by the "principal 
Court of the original jurisdiction in the 
area.” The only provision under which an 
appeal lies to the High Court against any 
decision of such a "Court” coritemplated 
in Section 3(d) in the proceedings under 
this Act, is Section 54 of the Act. It runs 
thus: — 

"54. Subject to the provisions of the 
Code of Civil Procedure, 1908, applicable 
to appeals from original decrees, and not- 
withstanding anything to the contrary in 
I any enactment for the time being in 


force, an appeal shall only lie in any pro- 
ceedings under this Act to the High Court 
from the award, or from any part of the 
award, of the Court ” 

It follows therefrom that an appeal can 
only lie to the High Court provided it is 
against an award or from any part of the 
award of the Court in any proceedings 
under this Act. One has, therefore, to 
find out as to whether the order passed 
in the present case is an award or any 
part of the award of the Court so as to 
entitle her to come in appeal before this 
Court under Section 54 of the Act, The 
term "award” has not been specifically 
defined under the Act, but it has been 
referred to under Section 26 which 
relates to the form of an award. Section 
26 of the Act may weU be set out as 
under: — 

"26. (1) Every award under this part 
shall be in writing signed by the Judge, 
and shall specify the amount awarded 
under clause first of sub-section (1) of 
Section 23, and also the amounts (if any) 
respectively awarded under each of other 
clauses of the same sub-section, together 
with the grounds of awarding each of 
the said amounts, 

(2) Every such award shall be deemed 
to be a decree and the statement of the 
grounds of every such award a judgment 
within the meaning of ‘ Section 2, Clause 
(2), and Section ‘2, Clause (9), respective- 
ly, of the Qode of Civil Procedure, 1908.” 
The material words to be noted in sub- 
section (1) of Section 26 are "every award 
under this part” and then the amount 
awarded under any such award by the 
Court has to be on the basis of various 
clauses in Section 23(1) of the Act. The 
final decision becomes the award which 
shall be deemed to be a decree as con- 
templated in Section 2(2) of the Civil 
Procedure Code, and the grounds given 
for such a decision are taken to be a 
judgment under Section 2(9) of the' Code 
'This part’ referred to in sub-section (1) 
of Section 26 covers part HI only which 
relates to Sections 18 to 28 of the Act. 
The award has thus to be on the basis of 
a reference made to the Court under Sec- 
tion 18 of the Act. The proceedings then 
commence in the Court and the decision 
given on any such reference becomes an 
award under Section 26 of the Act. Such 
an award specifies the amount awarded 
under Section 23 ( 1 ), clause (i) as also 
the amounts, if any, awarded under diffe- 
rent clauses of that sub-section. It is only 
such an award which is contemplated 
under Section 54 of the Act, and there- 
fore, only a party to that award gets a 
right to prefer an appeal against any 
such av/ard or a part of an award, to the 
High Court under Section 54 of the Act. 
It is, thus, obvious that since decision 
imder this appeal given by the Court 
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below does not fall under any of tbe pro- 
visions of Part III of tbe Act, it caimot 
be called an award in tbe proceedings 
under tbe Act and tbat way not falbng 
witbin Section 54 of tbe Act. This is 
clearly a decision of the Court under Sec- 
tion 30 of the Act and it falls not in 
Part III but in Part IV of the Act. The 
reference was made for only the appor- 
tionment of the amount settled imder 
Section 11 of the Act, and it was only 
under Section 30 of the Act which pro- 
vides that when the amount of compen- 
sation has been settled under Section 11, 
if any dispute arises as to the apportion- 
ment of the same or any part thereof, oi 
as to the persons to whom the same or 
any part thereof is payable, the Collectoi 
may refer such dispute to the decision of 
the Court. That being so, any such deci- 
sion would not come within the purview 
of Section 54 of the Act inasmuch as it 
cannot be called an award under Part III 
of the Act so as to entitle any person 
affected thereby to claim a right of ap- 
peal only to the High Court imder Section 
54 of the Act. This appeal is, therefore, 
not competent imder Section 54 of the 
Act. 

3. Now it is true that there is no other 
provision in the Act which permits an 
appeal against an order or decision of 
the Court passed under Section 30 of the 
Act. But we cannot lose sight of the fact, 
that by reason of Section 53 of the Act, 
the provisions of the Civil Procedure- 
Code are made applicable to any pro- 
ceedings before the Court under this Act. 
As contemplated therein, they apply to 
all proceedings before the Court under 
this Act "save in so far as they may be 
inconsistent with anything contained in 
this Act.’.’ Section 54 of the Act also pro- 
ceeds by saying that an appeal under 
Section 54 shall be subiect to the provi- 
sions of Code of Ci-vil Procedure applica- 
ble to appeals from original decrees. 
Thus the right of appeal against any 
other order or decision which is not in- 
consistent with the provisions contained 
in Section 54 remains under Section 96 of 
the Ci-vil Procedure Code. That is not 
taken away and on the contraiw one has 
to avail of the provisions relating to ap- 
peal in the Ci-vil Procedure Code, in 
matters under the Act pro-vided there is 
a decision or order of the Court not fall- 
♦ing_ under Section 54 of the Act. As stat- 
ed in Section 30 of the Act, reference js 
for a decision of the Court and a decision 
given by that Court determines the rights 
of. the parties in respect of their disputes. 
It is in the nature of a decree as con- 
templated in Section 2(2) of the Ci-vil 
Procedure Code, and thus, in our -view, 
it becomes appealable under Section 96 
of the Civil. Procedure Code. 

4. In this connection, we may refer to 
some of the dedsions to which reference 
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was made before us. In a case of Ram- 
chandra Rao v. Ramchandra Rao, 24 Bom. 
LR 963= (AIR 1922 PC 80), it was held 
as imder: — • 

"The award as constituted by statute 
is nothing but an award which states the 
area of the land, the compensation to be 
allowed and the apportionment among 
the persons interested in the land of 
whose claims the Collector has informa- 
■tion, meaning thereby people whose inte- 
rests are not in dispute, but from the 
moment when the sum has been deposited 
in Court under S. 31(2) the fimctions of 
the award have ceased; and all that is 
left is a dispute between interested people 
as to the extent of their interest. Such 

disipute forms no part of the award 

It is further observed that "the order 
determining the apportionment of the 
compensation is not an award within the 
meaning of Section 54 of the Land Acqui- 
sition Act’’. This decision came to be con- 
sidered in the case of Raghunath Das Har- 
jivandas v. District Superintendent of 
Police, Nasik, AIR 1933 Bom. 187, and it 
was held that though the order determin- 
ing the apportionment of the compensa- 
tion is not an award -within the meaning 
of S. 54 it is certainly a decree or of 
the nature of a decree and an appeal lies, 
against it. A- similar -view was taken in 
the case of Mahalinga Kudumban v. 
Theetharappa MudaMar, AIR 1929 Mad 
223. There it was clearly laid down that 
the decision in reference under Section 30 
is not an award -within the meaning of 
Section 54, and hence no appeal would 
lie against it under that section. But the 
decision is appealable under Section 96, 
Civil Procedure Code. It was further ob- 
served in that case that the decision in 
reference imder Section 30 being one on 
rights of contending parties, is a decree 
within Section 2(2) of the Ci-vil Procedure 
Code and is appealable under Section 96 
of the Code. Similarly in Hanumanthappa 
V. Korisetty Sivalingappa, AIR 1960 Mys 
139, it was held that a decision under 
Section 30 of the Land Acquisition Act is 
a 'decree’ and as such the aggrieved party 
has a right of appeal. There the conten- 
tion was that an order passed imder Sec- 
tion 30 of the Land Acquisition Act was 
not a decree and that, therefore, no ap- 
peal was competent. In that case, how- 
ever, no further question arose as to 
whether the appeal was one maintainable 
under Section 54 of the Act or under 
Section 96 of the Civil Procedure Code. 
In our -view, therefore, it is clear that the 
decision given by the Court below under 
Section 30 of the Act is in no way an 
award or part of an award as contemplat- 
ed under Section 54 of the Act and there- 
fore, it cannot be invoked for the purpose 
of claiming a right of appeal only to the 
High Court. It is at the same time clear . 
as observed above , that such a decision 
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under Section 30 of the Act, amounts to 
a decree as contemplated under Sec- 
tion 2(2) of the Civil Procedure Code and 
it becomes appealable under Section 96 
of the Civil Procedure Code. Such a right 
of appeal is not only not taken away by 
any of the provisions imder this Act, but 
it stands strengthened by the opening 
words of Section 54 of the Act. 

5. That takes us to a further question 
as to whether an appeal against the deci- 
sion of the Court below would still lie in 
the High Court under Section 96 of the 
Civil Procedure Code. Section 96 of the 
Civil Procedure Code provides for an 
appeal from the original decree. It runs 
thus; — 

"96. (1) Save where otherwise ex- 

pressly provided in the body of this Code 
or by any other law for the time being 
in force, an appeal shall lie from every 
decree passed by any Court exercising 
original jurisdiction to the Court authoris- 
ed to hear appeals from the decisions of 
such Court. 

X X X X x” 

If, therefore, the Court of the Civil Judge 
(S.D.) passes any such decision which 
amounts to a decree as contemplated 
under Section 2(2) of the Civil Procedure 
Code while exercising his jurisdiction, 
the proper Court to which an appeal lies 
against any such decision would be a 
Court authorised to hear appeal from the 
decision of that Court. That would 
require us to turn to the provisions con- 
tained in the Bombay Civil Courts Act, 
1869 applied to the State of Gujarat, 
since they govern the same. Section 7 of 
the Bombay Civil Courts Act says that 
the District Court shall be the principal 
Court of original civil jurisdiction in the 
district, within the meaning of the Code 
of CivrL Procedure. Then comes the im- 
portant Section 8 which says that except 
as provided in Sections 16, 17 and 26, the 
District Court shall be the Court of Ap- 
peal from all decrees and orders passed 
W the subordinate Courts from which 
an appeal lies under any law for the time 
being in force. Thus except cases covered 
W Sections 16, 17 & 26, the appeal would 
lie to the District Court from any deci- 
sion of the subordinate Court such as the 
Courts of the Civil Judge (Junior Divi- 
sion) as also of Civil Judge (Senior Divi- 
sion). Section 16 refers to the powers of 
the District Judge to refer to any Asast- 
ant Judge subordinate to him original 
suits of which the subject-matter does 
not amount to fifteen thousand rupees in 
amount or value, applications or refer- 
ences under Special Acts, and miscellane- 
ous applications. The Assistant Judge 
shall have jurisdiction to try such suits 
and to dispose of such applications or 
references. Then it further provides that 
where the Assistant Judge’s decrees and 
orders in such cases are appealable, the 


appeal shall lie to the District Judge or 
to the High Court according to the 
amount or. value of the subject-matter 
does not exceed or exceeds ten thousand 
rupees. Then comes Section 17. It pro- 
vides for appellate jurisdiction of an 
Assistant Judge with which we are not 
concerned.^ The other Section 26 referred 
to in Section 8 provides- for appeals from 
the decision given by a Gi-vU Judge. As 
pro-\nded therein, in all suits decided by 
a Ci-vdl Judge of which the amount or 
value of the subject-matter exceeds ten 
thousand rupees, the appeal from his 
decision shall be direct to the High Court. 
Thus, in a suit or in a civil proceeding 
as the ■ case may_ be, if the amount or 
value of the subject-matter exceeds ten 
thousand rupees, the appeal would lie not 
to the District Court but direct to the 
High Court even though the Court of 
Ci-vil Judge is subordinate to the District 
Judge under Section 24 of the Act. Sec- 
tion 24 of the Act refers to two classes 
of Ci-vil Judges. _ The jimsdiction of a 
Ci-vil Judge (Senior Division) extends to 
all original suits and proceedings of a 
ci-vil nature and that of a Ci-vil Judge 
(Junior Division) extends to all original 
suits and proceedings of a civil nature 
wherein the subject-matter does not ex- 
ceed in amount or value ten thousand 
rupees. It follows therefrom that aU ap- 
peals against the decisions given by the 
Ci-vil Judge (Junior Di-vision) in his Dis- 
trict wherein the subject-matter does not 
'exceed in amo-unt or value ten thousand 
rupees, the appeal would lie to the Dis- 
trict Judge and in case where it exceeds 
ten thousand rupees, the appeal would 
lie to the High Court. Thus, the District 
Court is authorised to hear appeals not 
only from the decisions of the Civil Judge 
(Junior Di-vision),_ but also from those of 
Civil Judge (Senior Di-vision) pro-vided 
the subject-matter or value in that deci- 
sion does not exceed ten thousand rupees. 
It has similarly an authority to hear ap- 
peals from _ decisions of the Assistant 
Judge pro-vided _ -the subject-matter or 
value in the decision does not so exceed 
ten thousand rupees. If that ex- 
ceeds ten ■ thousand rupees, the 
appeal would no doubt lie to 
the High Court. This -view finds support 
from a decision in the case of Mangatram 
Gangadas v. Hundomal Hassomal, AIB 
1941 Sind 100, where it was held that 
where an order of 'apportionment is pass- 
ed by the Assistant Judge in land acqui- 
sition proceedings relating to a dispute as 
to compensation deposited by the Collec- 
tor under Section 30 and the dispute -is 
referred by the Collector to the Court 
for its decision, the appeal, if the subject- 
matter of the order did not exceed 
Es, 5000, lies to the District Court and 
not to the High Court. Now the same 
jurisdiction to hear references imder the 
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Land Acquisition Act has been also ex- 
tended to the Court of the Civil Judge 
(Semor Division) under Section 3(d) of 
the Act, and therefore its decision also 
would be governed accordingly for pur- 
poses of appeal under Section 96 of the 
Civil Procedure Code read with the pro- 
visions of the Bombay Civil Courts Act. 
It is thus clear that since the decision 
under appeal is one under Section 30 of 
the Land Acquisition Act and as it relates 
to the value or subject-matter which has 
been below ten thousand rupees, the 
appeal against any such decision could 
lie to the District Judge of the District 
to which the Court of the Civil Judge 
(Senior Division) was subordinate as con-, 
templated under Section 24 of the Act. 

6. The contention on the other hand 
was that the term "Court” has been de- 
fined under Section 3(d) of the Land Ac- 
quisition Act as meaning a principal Civil 
Court of Original Jurisdiction, imless the 
appropriate Government has appointed 
(as it is hereby empowered to do) a special 
judicial officer within any specified local 
limits to perform the functions of the 
Court under this Act. Then come the 
words "and shall, in relation to any pro- 
ceedings under this Act, include the 
Court of a Civil Judge (Senior Division) 
to which the principal Civil Court may 
transfer any such proceedings.” These 
words were inserted in the Act by Sec- 
tion 2 of the Bombay Amendment Act 
(Bombay Act No. XXXV of 1953). On the 
basis of that clause, it was urged that 
once any proceeding under this Act has 
been transferred by the principal. Civil 
Court such as the District Court in the 
present case, the Court of the Civil Judge 
(Senior Division) gets jurisdiction of the 
principal Civil Court of original jurisdic- 
tion and, therefore, since the appeal lies 
against the decision of any such principal 
Civil Court of original jurisdiction 
to the High Court, an appeal against 
the decision of any , such Civil Judge 
(Senior Division) should also lie direct to 
the High Court. Now, in the first instance, 
having regard to the provisions contained 
in the Bombay Civil Courts Act and more 
particularly by reason of Section 7 of that 
Act, it is only the District Court which 
has been made the principal Court of ori- 
ginal civil jurisdiction in the 
District within the meaning of the Code 
of Civil Procedure. There is no other 
provision in that Act which makes any 
such Court of a Civil Judge (Senior 
Division) a District Court in the District. 
In fact there is a provision contained in 
Section 19 of the Act whereby the Gov- 
ernment can invest an Assistant Judge 
with powers of a District Judge in a 
particular part of a district. Section 19 
contemplates that whenever any such 
powers are invested in an Assistant Judge, 
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the jurisdiction of the District Judge 
within those limits becomes pro tanto 
excluded. In other words, such an Assist- 
ant Judge can well exercise the powers 
of a District Judge in that particular 
area. Against his decision in those cir- 
cumstances, even if it relates to an 
amount or value not exceeding ten thou- 
sand rupees, the appeal will lie to the 
High Court and not to the District Court, 
There is no such power or authority 
which is invested by such a definition of 
the Court under Section 3(d) of the Land 
Acquisition Act in so far as any Civil 
Judge (Senior Division) in the District is 
concerned. He remains subordinate to 
the District Judge in that District and 
the District Judge’s jurisdiction is not 
excluded. He cannot, therefore, by reason 
of this definition be taken as a principal 
Civil Court of original jurisdiction such 
as the District Court. All that one can 
say is that his jurisdiction stands expand- 
ed or enlarged, the same being given to 
that Court for deciding cases arising 
under the provisions of that Act. That 
becomes all the more clear if the last 
words of that clause are taken note of. 
The Civil Judge (Senior Division) gets ffis 
jurisdiction in relation to any proceedings 
under this Act expanded or enlarged pro- 
vided those proceedings which have been 
instituted in the principal Civil Court of 
the District are transferred to that Court. 
In other words, what he has to deal with 
are proceedings imder this Act provided 
they are transferred or referred to him. 
He does not thereby become the principal 
court such as the District Court so that 
the decision given by him in those cases 
may become appealable only to the High 
Court. The powers to hear appeals against 
these decisions are as contemplated under 
Section 96 of the Civil Procedure Code 
and they would be with those Courts 
which are authorised to hear the same. 
The authority, therefore, to hear any 
such appeal against the decision of any 
such Civil Judge (Senior Division)- would 
arise having regard to Section 8 read with 
Sections 21, 24 and 26 of the Act. Wher- 
ever, therefore, the amount or value of 
the subject-matter decided by him ex- 
ceeds ten thousand rupees, the appe^ 
from his decision would go direct to the 
High Court and when the amount or 
value of the subject-matter in respect of 
any such decision does not exceed ten 
thousand rupees, the appeal against that 
decision can only lie to the District Court, 
it being a subordinate Court to the Dis- 
trict Court in the District. In our view, 
therefore, the Court of the Ci-vil Judge 
(Senior Di-vision) does not become the 
principal Court of Original Jurisdiction in 
-view of the position arising under the 
Act and he retains the same position as of 
a Civii Judge (Senior Division) just as 



42 Gui. [Prs. 6-9] Bai Lalita v. Shardaben (Shelat J.) A. I. R. i 


an Assistant Judge to whom cases are 
referred by the District Judge as con- 
templated under Sections 16 and 17 of 
the Bombay Civil Courts Act. 

7. In this connection, Mr. Desai, the 
learned Govt. Pleader, invited a refer- 
ence to two decisions which by analogy 
can well support the view we have taken. 
Both of them arise under the provisions 
contained in the Hindu Marriage Act. The 
first case referred to by him is of Ganga- 
dhar Rakhmaji v. Maniulal Gangadhar, 
AIR 1960 Bom. 42. In that case, a petition 
for a decree for divorce or judicial sepa- 
ration under the provisions of Hindu 
Marriage Act, 1955 was filed in the Court 
of the Civil Judge (S.D.) at Ahmednagar. 
That was opposed by the opponent. That 
petition came to be dismissed holding 
that the allegations on which the petition 
was founded were not proved. The peti- 
tioner had, therefore, filed the appeal 
against that decision under Section 28 of 
the Hindu Marriage Act in the Bombay 
High Court. The point raised before the 
High Court was as to whether the appeal 
in that Court was competent. While con- 
si(^ering that question they referred to 
Section 28 and held that where in a peti- 
tion under the Hindu Marriage Act a 
decree is passed by the Court of the Civil 
Judge. Senior Division, of Ahmednagar, 
which Court was notified by the State 
Govt, as having jurisdiction in respect 
of matters dealt with in the Act, the 
appeal lies to the District Court of 
Ahmednagar and not to the High Court. 
Then it was observed that the. Court of 
the Civil Judge, Senior Division, which 
is notified by the State Government as 
having jurisdiction in matters dealt with 
under the Hindu Marriage Act. is a "Dis- 
trict Court” within the definition of 
Sec. 3(h) of the Hindu Marriage Act, but 
it is not principal Civil Court of original 
jurisdiction, nor does it exercise its juris- 
diction as such principal Civil Court of 
original jurisdiction. Section 28 of the 
Hindu Marriage Act leaves the forum of 
appeal to be determined under the law 
for the time being in force, which, in the 
present case, is the Bombay Civil Courts 
Act. The forum of appeal from the order 
or decree of the Court of the Civil Judge, 
Senior Division, imder the Bombay Civil 
Courts Act is the Comrt of the District 
Judge of the District. In those circum- 
stances, it was held that the appeal lies 
to the Court of the District Judge and 
not to the High Court. This view of the 
High Court of Bombay caipe to be follow- 
ed in the case of Mallappa v. Mallava, 
AIR 1960 Mys 292. These two decisions 
cover by analogy the point involved in 
the appeal before us. In our view, there- 
fore, it is clear that the Court of the Civil 
Judge (Senior Division) does not become 
the principal Civil Court of original juris- 


diction and it does not exercise its juris- 
diction as such so that an appeal can 
directly lie to the High Court. Besides, 
the present appeal against any such deci- 
sion under Section 30 of the Act is one 
Pot contemplated under Section 54 of the 
Act but by the provisions contained in 
the Civil Procedure Code. When this is 
So, the forum of appeal has to be deter- 
Puned under the law for the time being 
in force viz., the provisions contained in 
the Bombay Civil Courts Act. The appeal; 
therefore, against the decision relating to 
apportionment of the compensation 
awarded to the claimants under Sec. 30 
of the Act would lie to the District Court 
in case the amount or value of compensa- 
tion does not exceed ten thousand rupees 
and if it exceeds ten thousand rupees, tlie 
appeal would lie to the High Court. 

8. Since the compensation awarded 
by the Land Acquisition Officer which 
required to be apportioned amongst the 
claimants under the reference under 
Section 30 of the Act, was Rs. 2728.37 nP. 
and that way less than Rs. 10,000/-, the 
appeal against any such decision, there- 
fore, would lie to the District Court and 
not to the High Court directly as. the 
forum of anneal would be governed not 
by Section 54 of the Act but by reason of 
the provisions contained in Section 96 oi 
the Civil Procedure Code read with Sec- 
tions 8, 21, 24 and 26 of the Bombay Civil 
Courts Act. 

9. An attempt was made to suggest that 
this being a composite award given by the 
Land Acquisition Officer, an appeal would 
lie under Section 54 of the Act. According 
to him, both the questions viz. of fixing 
the compensation as also of apportion- 
ment arose before the Land Acquisition 
Officer and therefore his award was of a 
composite character. We are not concern- 
ed with the award of the Land Acquisi- 
tion Officer under Section 54 of the Act. 
It refers to award of the 'Comt’. Before 
the Court, the reference was under Sec- 
tion 30 of the Act only as it was only for 
the apportionment of the amount of com- 
pensation amongst the persons who claim- 
ed the same as landlords as against - tlae 
tenants in respect of those lands. There is 
therefore no question of any composite 
award inasmuch as there was no refer- 
ence as to the claim for compensation for 
the lands under acquisition under Section 
18 of the Act. The reference was one 
made only under Section 30 of the Act 
The decision of the Court was thus only 
under Section 30 of the Act. The case m 
Brahmeswara Devaru v. Rudriah, AIK 
1956 Mys 28, has consequently no appli- 
cation since in that case the reference 
Was both under Sections 18 and 30 of the 
Act and thus a composite reference^ the 
decision that way falling'under Section 54 
of the Act 
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10. It was lastly ursed by Mr. Patel 
that this Court has ample powers to hear 
and decide this appeal and that it should 
do so. Even if the High Court had any 
authority to decide the appeal, it ’wouid 
not be proper to usurp the iurisdiction of 
the Court of the District Judge to hear 
the appeal against any such decision 
passed by the Civil Judge (Senior Division) 
in the case. It involves the authority ol 
the Court to hear appeal under Section 96 
of the Civil Procedure Code. No Court, 
howsoever superior it may be, can allow 
itself to take over any such jurisdiction 
invested in any other Court in accordance 
with law. It may well be that parties 
affected by any such decision may have a 
further right of revision or appeal, as the 
case may be, before this Court. Such a 
request cannot, therefore, be accepted. 

11. In the result, therefore, we hold 
that the appeal is not competent before 
this Court and the appeal is, therefore, 
directed to be returned to the appellant 
for presentation to the proper Court, in 
the circumstances of this case, we make 
no order as to costs in this Court. 

Order accordingly. 
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Suvamabahen, Appellant v. Rashmikant 
Chinubhai Shah, Respondent. 

First Appeal No. 127 of 1968, D/- 11- 

12-1968, against order of Judge, City 
Civil Court, 5th Court, Ahmedabad in 
Hindu Marriage Petn. No. 76 of 1967. 

Hindu Marriage Act (1955), S. 12(l)(a) 
— Wife’s petition for nullity on ground 
of husband’s incapacity — Evidence of 
impotency — Testimony ,of only peti- 
tioner available — Corroboration not es- 
sential, if evidence is reliable 
and there is no collusion — Impo- 
.tency can ' be due to psychological inhibi- 
tion or physical incapacity — However 
standard of proof required is not difierent 
in either case — Wife’s evidence must be 
tested in the light of probabilities and 
conduct of parties — Husband and wife 
not alleged to be on bad terms — Wife 
waiting for seven years since marriage 
before making such petition — Husband 
not contesting — All these indicate truth 
of wife’s allegation — Evidence of wife 
should held be accepted and marriage 
annulled — (Evidence Act (1872), Ss. 134, 
120 ). 

In a proceeding under S. 12(1) (a) of the 
Hindu Marriage Act, when only the testi- 
mony of one of the spouses is available, 
corroboration is not essential, if that evi- 
dence is reliable. Impotency can be due 
to psychological inhibition or physical in- 
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capacity. However in either case the 
standard of proof required is not different. 
Where the wife applies under S. 12(1) (a) 
and the husband remains absent but there 
is no collusion, the wife’s evidence must 
be tested in the light of probabilities and 
conduct of the parties. When the husband 
and the wife are not alleged to be on bad 
terms and the husband alleges to have 
only asked his wife to have as little sexual 
intercourse as possible to enable him to 
carry on his studies and the wife, with- 
out taking advantage of the husband’s 
absence from the country, files the peti- 
tion only on his return after three vears 
and she has waited for seven years since 
the marriage before seeking the decree 
under S. 12(1) (a) and the husband does 
not contest even the appeal, all these 
indicate the truth of the wife’s allegation 
and accepting the evidence of the wife, 
the marriage should be annulled. 

(Paras 7, 11, 13, 15 and 16) 

There is no rule of law requiring that 
in a petition under S. 12(1) (a) the evi- 
dence of the spouse must receive inde- 
pendent corroboration before it can be 
accepted as sufficient to justify the pass- 
ing of a decree. S.. 134, Evidence Act 
embodies the principle that sufficiency of 
evidence is not a matter of nmnber or 
quantity but of quality. The Hindu Marri- 
age Act does not make a departure from 
this principle. Therefore the only 
question the court has to ask itself in 
dealing with such a petition is whether 
the evidence before it inspires confidence. 
The need for corroboration may arise not 
because the evidence is of an interested 
person — in a case of this type the party 
is of necessity interested in the result — 
but because the evidence of the party is 
such as does not inspire confidence. If 
there is no collusion, then the veracity of 
the witness can be judged by the usual 
tests such as the probabilities of the 
story, the conduct of the parties before 
and during litigation, the manner in which 
the party has given evidence in the court 
and such other factors as bear on the hon- 
esty, truthfulness and reliability of a 
witness. If the evidence is reliable and 
can be safely acted upon there is no im- 
pediment in law for the court acting upon 
it though it is of an interested party. 

(Para 7) 

The essential ingredient of impotency 
is the incapacity for accomplishing the 
act of sexual intercourse and in the con- 
text it means not partial or imperfect but 
a normal and complete coitus. This in- 
capacity may arise either from a struc- 
tural defect in the genital organs which 
is incurable and renders complete sexual 
intercourse impracticable or from some 
incurable mental or moral disability vis- 
a-vis the other 'spouse resulting in in- 
ability to consummate the marriage. 
Whether impotency is due to psychologi- 
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cal inhibition or physical disability it does 
not make any difference in principle on 
the question of the standard of prooi 
required. (Para 11) 

When the wife is not able to give the 
name of the doctor imder whose treat- 
ment her husband was and she does not 
also produce any private correspondence 
with her husband and she explains this 
stating that she did know who the doctor 
was and that she did not preserve corres- 
pondence, there is no reason for not 
accepting that explanation. But even if 
that explanation is not convincing that is 
not sufficient to get over such probabili- 
ties of the case. Thus, her evidence should 
be accepted on the facts and circumstan- 
ces of the case and the marriage should 
be annuUed. AIR 1957 SC 614 & AIR 1943 
Nag 185 (SB) & AlR 1931 Lah 245 & AIR 
1957 Mad 243, ExpL and FoU.; (1967) 8 
Gu 3 LR 966, ExpL and Dist. 

(Paras 14, 15 and 16) 
Cases Referred: Chronological Paras 

(1967) 8 Gui LR 966=ILR (1967) 

Guj 681, Ganeshji v. Kastuben 11, 12 
(1957) AIR 1957 SC 614 (V 44) = 

1957 Cri LJ 1000, Vadivelu Thevar 


V. State of Madras ,7 

(1957) AIR 1957 Mad 243 (V 44) = 

T. Rangaswamy v. T. Aravindam- 
mal 10 

(1943) AIR 1943 Nag 185 (V 30)=' 

ILR (1943) Nag 474 (SB), Kishore 
Sahu V. Snehaprabha S^u 5, 8 

(1931) AIR 1931 Lah 245 (V 18) = 

32 Pun LR 159, Wilson v. Wilson 9 


A. M. Mehta, for Appellant. 

JUDGMENT: — The appellant is the 
wife of the respondent. Her petition for 
nullity of her marriage ■with the respon- 
dent on the groimd set out in Clause (a) 
of sub-section (1) of Section 12 of the 
Hindu Marriage Act, 1955 (hereinafter 
called as the Act) namely that the respon- 
dent was impotent at the time of marriage 
and continued to be so imtil the institu- 
tion of the proceedings has been dismissed 
by the Judge of the City Ci-vil Court, 
iUimedabad. She has come in appeal. 

2. According to the averments in the 
petition, which averments have not been 
controverted by the respondent by plead- 
ings as he has chosen to remain absent, 
the marriage between the appellant and 
the respondent took place on 8th May, 
1960 and the appellant went to reside with 
the respondent a month after that date. 
The appellant avers that after she went to 
reside with the respondent to fulfil the 
physical obligations of marriage, the res- 
pondent avoided to do so on the ground 
that he was not keeping weU. The appel- 
lant states that belie-vdng in that explana- 
tion she did not press bim immediately, 
but later on she found that the respondent 
was not able to physically consummate 
marriage and the respondent also admit- 
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ted his inability to do so and stated that 
he was taking medical treatment. There- 
fore, the appellant waited. She goes on to 
aver in the plaint that in August 1963 the 
respondent left for America and came 
back on 16-7-1967 and when he came on 
16-7-1967 the appellant went to him again 
but she found that there was no improve- 
ment in the physical condition and in fact 
the respondent did not sleep with her and 
slept at another place. Therefore, 'the 
appellant gave a notice and then the smt 
is filed. 

3. Before referring to the e-vidence led 
in the case on behalf of the appellant it 
would be convenient to refer to the ex- 
change of notices between the parties. 
The appellant first sent a notice on 20-7- 
1967 and in that notice she set out in 
detail the very case which has been set 
out in the plaint. To that notice the res- 
pondent sent a reply on 27-7-1967 deny- 
ing therein that he was not physically in 
a position to consummate marriage or 
that he did not have any physical relation 
with her or that he had put forward an 
excuse of ill-health. He, however, appear- 
ed to concede in para 2 of that reply that 
the physical relations -with his ■wife were 
little for he stated in that para — 

"In truth as I was studying and so that 
there should not be any disturbance in 
my studies and I should be able to carry 
on the studies well I had informed (you) 
to keep as little physical rdations as pos- 
sible and you have misconstrued this sug- 
gestion.” 

To that reply the appellant, sent a rejoin- 
der on 10-8-1967 reaffirming her case but 
offering to live with him as his ■wife if he 
got himself examined by a doctor of his 
choice to whom both of them may go 
after taking a previous appointment and 
if the doctor certified that he was not 
impotent but was potent. A copy of this 
last rejoinder which has been produced 
in the proceedings by the appellant has 
not been exhibited by the learned trial. 
Judge on the ground that the acknowledg- 
ement receipt of that letter was not prn? 
duced. But the fact is that such a letter 
has been averred to in the petition and 
also deposed to by the appellant as hav- 
ing been sent and the letter appears to 
have been addressed at the address to 
which the previous notice was sent and 
was received by the respondent. There is, 
therefore, no reason for not believing the 
petitioner that such a letter was sent. If 
she is believed on that point it would not 
be unreasonable to hold that the letter 
reached the respondent. 

4. Now the evidence in the case is the 
deposition of the appellant and the copi^ 
of the correspondence just referred to. In 
the deposition the appellant set out op 
oath the case she had set out in the 
tion. She added that all these years that 
she lived -with the respondent, he had no 
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sexual intercourse with her and that was 
because he had no manly power and 
whenever he attempted to have sexual 
intercourse with her, he failed.- She also 
stated that the petition was not filed in 
collusion with any one. In answer to 
questions put separately by the learned 
Judge she stated again that she had no 
sexual intercourse with her husband at 
all and that was because he was impotent 
and incompetent to have sexual inter- 
course with her and that this condition 
continued till the petition was made. This 
was the evidence. The respondent though 
served did not appear. He was served 
while he was staying in India and, there- 
fore, his absence cannot be explained on 
the ground that he being out of India, it 
was -not possible for him to plead or to 
attend. 

5. The learned trial Judge did not 
consider this evidence sufficient to prove 
the facts which the law requires to be 
proved to entitle a party to get a decree 
for nullity on the ground of impotency. 
The facts required to be proved are; 

(i) that the respondent was impotent 
at the time of the marriage; 

(ii) that the respondent continued to 
be so until the institution of the pro-> 
ceeding. 

On both these facts the material evidence 
was the deposition of the appellant. Now 
there are two possible grotmds on which 
that deposition could be disbelieved or 
not acted upon. One is that the appellant 
was in collusion with the respondent and 
the other that the evidence is not reliable. 
The learned Judge does not state that the 
appellant is in collusion with the respon- 
dent. In fact if the reply of the respondent 
to the appellant’s notice is any indication 
there was absence of collusion. Collusion 
cannot be inferred merely from the fact 
that the respondent does not appear or 
from the fact that the case is imusual. As 
pointed out by their Lordships of the 
Nagpur High Court in Kishore Sahu v. 
Snehprabha Sahu, AIR 1943 Nag 185 (SB); 

"We see no more reason (once the 
petitioner’s evidence is accepted) to sus- 
pect collusion than the learned District 
Judge did. The suspicion, if it is to be 
acted upon, must in our opinion, be 
founded on something more tangible than 
a vague uneasiness that an unusual case 
may* not be true.” 

In the present case there are no circum- 
stances giving rise to any suspicion of 
collusion. As I have pointed out that the 
learned Judge himself does not say that 
there was collusion in fact or that he 
suspected collusion. The principle on 
which he proceeded to evaluate the evi- 
dence and find it insufficient is set out by 
him in these words: — 

"Before a p6urt holds that a husband 
Is impotent, it will look for reliable evi- 
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dence. It is equally well settled that it is 
not safe in such matters to pass a decree 
on the interested testimony of one of the 
spouses”. 

At another place also the learned Judge 
states it to be a well settled principle that 
in such matters the Court would be justi- 
fied in looking for independent evidence 
or evidence corroborating the say of the 
interested party. The learned Judge has. 
therefore, considered corroboration neces- 
sary and looked for corroboration. That 
corroboration in his opinion was wanting. 
TTie learned Judge noted that if the res- 
pondent had been present it would have 
been possible for the court to direct him 
to appear before a medical expert for 
mescal examination.. But that could not 
be done because the respondent chose to 
remain absent. Therefore, to satisfy him- 
self in the light of the principle he had 
referred to, the learned Judge called upon 
the appellant’s learned advocate to get 
the appellant examined by a medical 
expert to adduce the negative evidence 
that the marriage was not consummated. 
The learned advocate took time but did 
not adduce that evidence. The learned 
Judge says in his judgment that if such 
negative evidence had been available he 
would have felt safe in passing a decree 
on the groimd that the opponent was un- 
potent on the date of marriage and con- 
tinued to be so at the date of the institu- 
tion of the petition. In the circumstances 
and having regard to the inability of the 
appellant to tell the learned Judge, whose 
treatment her husband was taking and 
her inability to produce any correspon- 
dence with her husband previous to the 
notice, the learned Judge could not per- 
suade himself to accept the appellant’s 
evidence as sufficient to discharge the 
burden which admittedly lay on her to 
prove the two facts earlier set out to 
succeed in the petition. 

6. Mr. A. H. Mehta, the learned 
advocate of the appellant argued that the 
learned Judge was in error in proceeding 
on the footing that a decree cannot be 
passed on the interested testimony of one 
of the spouses. Mr, Mehta has also taken 
exception to the learned Judge requiring 
evidence of the appellant’s virginity to 
be adduced, but has at the same time 
endeavoured to adduce that evidence 
before this court. I propose to refer to it 
later. Mr. Mehta also submitted that the 
learned Judge has failed to draw legiti- 
mate inferences from the facts on record 
and has also not considered the fact that 
the respondent has chosen not to appear 

7. There is considerable substance in 
the submission of Mr. Mehta that there 
is no. rule of law requiring that in a peti- 
tion of this nature the evidence of the 
spouse must receive independent corro- 
boration' before it can. be accepted as 
sufficient to justify the passing of a decree 
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ifor nullity of marriage. Before referring 
jto the authorities to which he invited my 
jattention it would be appropriate to deal 
with the matter on principle. Section 134 
of the Evidence Act which provides that 
■no particular number of witnesses shall 
in any case be required for proof of any 
fact embodies therein the principle that 
sufficiency of eyidence is not a matter of 
number or quantity but of quality. In 
Sarkar’s Evidence Act the author in his 
commentary under that section refers to 
certain English laws requiring quantita- 
tive proof in certain cases. Our legisla- 
ture has not made any such proyision in 
respect of the proof of any fact in any 
particular case. This is referred to by the 
Supreme Court in Vadivelu Thevar y. 
State of Madras, AIR 1957 SC 614, where 
after pointing out to this part of the com- 
mentary of Sarkar that there have been 
a munber of statutes in England forbid- 
ding convictions on the testimony of a 
single witness, their Lordships go on to 
say; — 

"The Indian Legislature has not insist- 
ed on laying down any such exceptions 
to the general rule recognised in S. 134 
quoted above. The section enshrines the 
well recognized maxim that 'Evidence 
has to be weighed and not counted’. Our 
Legislature has given statutory recogni- 
tion to the fact that administration of 
.iustice may be hampered if a particular 
number of witnesses were to be insisted 
upon.” 

No doubt these obseryations are made 
with reference to a criminal case but they 
haye a general application. The Hindu 
Marriage Act does not make a departure 
from this principle. It does not lay dowm 
in respect of cases falling under it any 
standard of proof other than that arising 
from the Evidence Act. It does not lay 
down any minimum standard of proof. 
If so the only question the court has to 
ask itself is whether the evidence before 
it inspires confidence. The need for cor- 
roboration may arise not because the e\u- 
dence is of an interested person — in a 
case of this type the party is of necessity 
interested in the result — but because the 
evidence of the party is such as does not 
inspire confidence. It may not inspire 
confidence for the reason that there is in 
fact or there is a reasonable suspicion of 
a collusion or for the reason that the wit- 
ness does not strike the court as a witness 
of truth having regard to all the circum- 
stances in the case. If there is no collu- 
sion, then the veracity or the reliability 
of the witness can be fudged by the usual 
tests such as the probabilities of the story, 
the conduct of the ’ parties . before ■ and 
during litigation, the manner in which 
the party gaye eyidence in court and such 
other factors as bear ,on the honesty, 
truthfulness and reliability of a' witness. 
If the evidence is reliable and can be 
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safely acted upon there is no impediment 
in law for the court acting upon it though 
It is of an interested party. 

8. In AIR 1943 Nag 185 (SB) (supra) 
to which Mr. Mehta invited my attention 
the petition was by the husband against 
the wife for nullity of marriage on the 
ground of impotency of the wife. The 
contention was that every attempt on his 
part to consummate the marriage imme- 
diately reduced his wife to a state of hys- 
teria — she would bite and lack and cry 
bitterly and, therefore, short of using 
force and being brutal and virtually 
raping her. it was impossible to obtain 
consummation. The petitioner deposed to 
these facts and that was substantially the 
only eyidence in support of the petition. 
The wife who appeared deni^ these 
allegations. Her complaint was that her 
husband’s approach 'lacked the spiritual 
and more gentle element; he was al- 
together too possessiye and caveman’. 
Their Lordships had to choose between 
these versions. After referring to the fact 
that in cases where the only evidence is 
the evidence of the parties, the courts 
have to be careful because the danger of 
collusion is so great, they proceeded to 
examine the question whether corrobora- 
tion is necessary to the eyidence of the 
parties and said, "It is clear, therefore, 
the rules of eyidence are no different in 
these cases than elsewhere and that there 
is no minimum standard of proof .neces- 
sary. The uncorroborated testimony of 
the petitioner is sufficient if it can no 
believed. The only question is whether it 
can be believed”. In that case they believ- 
ed the petitioner and a decree was given. 

9. The next decision to which Mr 
Mehta invited my attention in support of 
his submission is Wilson v. Wilson, AIR 
1931 Lah 245. There the husband was the 
petitioner and he asked for nullity of 
marriage on the ground of the impotency 
of the wife who was the respondent. His 
case was that on each occasion when he 
attempted sexual intercourse with her 
she pushed him away, lumped out of bed 
and became hysterical. Therefore the iu)- 
potency alleged was yis-a-yis the peli- 
tioner. The respondent did not appear in 
person but filed a written statement 
through coimsel and admitted that the 
marriage had never been consummated 
owing to an uncontrollable repugnance 
on her part to sexual intercourse with the 
petitioner. The petitioner was found on 
medical examination to be virile potents 
but the respondent refused to submit her- 
self to medical examination. The proof of 
the petitioner’s case substantially rested 
on the testimony of the petitioner. Tnc 
learned District Judge before whom the 
petition was filed was not prepared on 
that evidence to hold that the resTwndent 
was impotent quoad her, the petitioner, 
as proof of this rested on the uncorrobo- 
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rated testimony of the petitioner. He 
therefore dismissed the petition. Their 
Lordships said: 

"The learned District Judge was favour- 
ably impressed by this evidence and the 
absence of corroboration should iiot 
therefore have made him hesitate in 
granting the petitioner a decree. In case 
of the nature of the present one corrobo- 
ration can only be obtained from the evi- 
dence of the other party to the marriage 
who, while a competent witness (S. 120, 
Evidence Act), is not a compellable one 
except under certain circumstances, vide 

S. 51, Divorce Act.” 

10. The next decision to which Mr. 
Mehta invited my attention was of the 
Madras High Court in T. Rangaswami v. 

T. Aravindammal, AIR 1957 Mad 243. 
There again the husband filed the peti- 
•tion against the wife for nullity of marri- 
age oh the ground of impotency of the 
wife. It seems the petition alleged prganic 
impotency. The wife appeared and con- 
tested denying that she was impotent 
either on the date of the marriage or on 
the date of the petition. One of the points 
raised before the learned Judge was the 
question of corroboration and on that 
point the learned Judge observed; — 

"There is no minimum standard of 
proof necessary. Even uncorroborated 
testimony of the petitioner is sufficient 
if it can be believed. In cases of this 
nature, corroboration can only be obtain- 
ed from the evidence of the other party 
to the marriage. Under S. 180, Evidence 
Act, the other party to the marriage is a 
competent witness”. 

11. These decisions lay down that the 
rules of evidence in cases of this type are 
no different than in other cases and that 
there is no minimum standard of proof 
necessary. The uncorroborated testimony 
of the petitioner would be sufficient if it 
inspires confidence and is believed. The 
learned trial Judge in taking the view 
that corroboration must be had in view of 
the interested nature of the testimony ol 
the petitioning spouse, appears to have 
been guided by some observations made 
by my brother Shelat J. in Ganeshji v. 
Kastuben, (1967) 8 Guj LR 966. I shall 
refer to these observations presently but 
before I do so it will be convenient to 
refer to two aspects of impotency in so 
far as they may have a bearing on the 
availability of corroborative evidence 
The essential ingredient of impotency is 
the incapacity for accomplishing the act 
of sexual intercourse . and in the context 
it means not partial or imperfect, but a 
normal and complete coitus. This incapa- 
city may arise either from a structural 
defect in the organs of generation which 
is incurable and renders complete sexual 
intercQUTse impracticable, or' from some 
imcurable mental or moral disability vis- 


a-vis the other spouse resulting in inabi- 
lity to consummate marriage. Two of the 
cases cited by Mr. Mehta viz. the Nagpur 
and the Lahore cases relate to impotency 
of the second type that is impotency aris- 
ing from psychological inhibition. The 
Madras case was not of the same charac- 
ter for the petition in that case was dis- 
missed on the ground that the medical 
evidence proved that the respondent was 
suffering neither from organic nor atonic 
impotency permanent or temporary. The 
petition in that case was therefore found- 
ed presumably on an allegation of im- 
potency arising from a structural defect. 
In the case with which we are now con- 
cerned there is no allegation of any im- 
potency arising from psychological inhi- 
bition but the • allegation is that the res- 
pondent is physically incapable of sexual 
intercourse. Does this make any differ- 
ence in principle on the question of 
standard of proof required in the two 
types of cases? It should not. In both the 
types of cases the party coming to the 
court by way of petition for nullity of 
marriage on the ground of impotency is 
interested in the result of the petition 
and, therefore,, the evidence of such a 
party is interested evidence. It is true 
that in the second type of cases, that is 
cases of psychological inhibition, the 
impotency arising from that fact would 
be within the exclusive knowledge of 
these spouses and it would be difficult to 
test it by medical evidence. However, 
such a difficulty of a medical test can 
arise even in the first type of cases if the 
respondent chooses to remain absent in 
the proceeding and chooses not to contest 
the same. It will then be difficult for the 
court to direct him to submit to medical 
examination. Therefore, the necessity for 
corroboration in respect of the first type 
of cases cannot be founded on any such 
consideration. None of the decisions cited 
by Mr. Mehta is founded on any such 
distinction between the two types of 
cases. 

12. The case of (1967) 8 Guj LR 966, 
Ganeshji v. Kastuben (supra) which has 
been rehed on by the learned trial Judge 
was a case where the husband had sought 
by petition nullity of marriage on the 
ground that the wife was physically im- 
potent, that her genital organs were 
structurally of such character that com- 
plete and normal intercourse was not 
possible. In support of the petition the 
only evidence was of the husband and 
that of a friend of his to whom the hus- 
band had spoken about his getting no 
satisfaction whatever from his wife in 
respect • of sexual relations. As against 
that there was considerable medical evi- 
dence adduced on behalf of the wife to 
show that although at the time of marri- 
age a structural defect in the- vagina of 
• the wife existed making a normal and 
I.*! 
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complete intercourse impossible, that 
structural defect has been removed by 
operation and after the operation no 
defect had remained and normal and 
complete intercourse was possible. No 
less than four doctors were examined. 
Three of them were gynaecologists. In 
this state of evidence it was argued on 
behalf of the petitioner that his evidence 
should be preferred to this medical evi- 
dence because he is personally in the 
know of the fact whether he is able to 
have a normal and complete intercourse 
and therefore when he states that he is 
not able to do so, there is no reason to 
doubt him. It was with reference to that 
argument that my learned brother stated, 

"As already stated hereabove, the evi- 
dence of the parties in such a proceeding, 
much though at first sight may appear to 
be the only proper evidence, is always 
difficult to act upon by reason of their 
being interested in the result of the pro- 
ceeding, and more so when no other test- 
ing evidence or circumstances are possible 
to be had for verifying the truthfulness 
of such persons in the case. Therefore, 
something more such as the expert medi- 
cal evidence on examination of the spouse 
whose potency is challenged, would be 
essential and the court, in normal circum- 
stances should attempt to obtain the same 
In deciding such cases. The court can 
direct the spouse whose potency is at 
question to submit to such examination 
by some doctor who has been an expert 
in that sphere, and have his report and 
even evidence before the Court.” 

These observations must be read in the 
light of the facts of the case and the argu- 
ments advanced with reference to which 
these observations are made. What is laid 
down is that to inspire confidence in the 
petitioner’s evidence, there should in nor- 
mal circumstances be medical evidence 
to show that the other spouse is impotent. 
Therefore, medical evidence is to be 
looked for in respect of the impotency if 
it is available. Reading the observations 
in the light of the facts of the case it 
cannot be said that the decision lays down 
that it is not possible or prudent in such 
matters to pass a decree on the interested 
testimony of petitioning spouse. 

13. Ultimately, therefore, the question 
lis whether on the facts and circumstances 
of the case the appellant’s interested 
testimony should be believed. The learned 
Judge does not say she does not strike 
[him as a witness of truth, or that on any 
’particular material point she has given 
false answers or that her demeanour in 
the witness box has not been that of a 
straightforward witness. Her evidence 
then must be tested in the light of proba- 
bilities and conduct of parties. There is 
no allegation that the parties were. not on 
good terms. The appellant states in her 


deposition that the behaviour of her hus- 
band towards her was good. The fact that 
before her husband left for America she 
had lived with him for three years — a 
fact not .disputed in respondent’s reply to 
appellant’s notice — lends support to her 
statement. In the exchange of notices that 
took place before, the petition there is noj 
suggestion by either side of any ill-feel- 
ing or bad relations. Respondent’s reply 
dated 27-7-1967 does not suggest any good 
reason why she should make such a seri- 
ous allegation against him or want to end 
her marriage with him except that he had 
suggested to her to have as little sexual 
intercourse as possible so that he can 
carry on his studies well. This half- 
hearted admission by a young husband 
in relation to a young wife between whom 
there are no bad relations supports the 
appellant’s contention that there %yas 
absence of physical intercourse and if 
that is so the probability is that the 
reason for such absence was not that the 
husband wanted to prosecute his studies 
but that the husband was not physically 
capable of it. The appellant has not at- 
tempted to obtain a decree by taking 
advantage of her husband’s absence from 
India. She waited all the three years he 
was away and it was when he was again 
in India that she approached the court. 
The fact that she waited for seven years 
since marriage suggests in the circum- 
stances of the case that she came to court 
only when she found that consummation 
of marriage was not possible. "The res- 
pondent was served with summons of the 
suit when he was in India but he did not 
choose to appear before the court and 
contest. This conduct on his part if it did 
not arise from a desire to collude with 
the appellant could reasonably give rise 
to the inference that he had not much of 
a defence. Even in this appeal although 
he has been served he has not thought it 
necessary to contest. It is true that he is 
now again in America but that would not 
prevent him from issuing instructions to 
an attorney or advocate to appear and 
contest. If the explanation of the respon- 
dent in his reply dated 27-7-1967 was 
well founded, he could have easily offer- 
ed to get himself examined by a compe- 
tent medical practitioner. Not only he 
did not do so, by remaining absent he 
prevented the court from issuing direc- 
tions for his examination. All these facts 
bearing on the conduct of the parties and 
the probabilities of the appellant’s story 
are indicative of the truth of the appel- 
lant’s version. 

14. The learned trial Judge pves 
three reasons why he found it unsafe to 
accept the appellant’s version. They are: 
(i) that the appellant could not give the 
name of the doctor under whose treat- 
ment her husband was; (ii) that _ the 
appellant did not produce any private 
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not apply to appeals against orders passed 
in execution proceedings. It is the 
cuting court alone which executes the 
decree and not the appellate court. 

10. We are fortified in our view by a 
large number of authorities of almost all 
the High Courts in India including the 
Madras, Assam, Andhra Pradesh, Bom- 
bay, Orissa, Allahabad, Calcutta, and 
Lahore High Courts. We would now take 
up the decision relied on by the appellant 
■reported in, AIR 1929 Pat 565 (FB) 
(supra). In that case one of the Judges 
P. R. Das, J. dissented from the majority 
view and clearly held that the provisions 
of O. 22, R. 12 do not apply to appeals 
against orders passed in execution pro- 
ceedings. In this coimection the learned 
Judge observed as follows; — 

"In my judgment O, 22, R. 12 does no 
more than recognize the well established 
principle that the procedure provided in 
the Code in regard to suits does not apply 
to applications for execution of the 
decree, 

X X X X X 

XXX XX 

There is no room for the application 
of the procedure as to -abatement to exe- ' 
cution proceedings, since it is clear both 
from the Code itself and from the pro- 
visions of Limitation Act that the legisla- 
ture contemplated that there might be a 
succession of applications for execution. 
When a decree-holder dies, the execution 
proceedings come to an end; but it is open 
to the legal renresentative of the decree- 
holder to commence fresh execution pro- 
ceedings against the judgment-debtor. So 
also a decree-holder has the right to pro- 
ceed against the legal representative of a 
deceased judgment-debtor in a fresh^ exe- 
cution proceeding. But there is no* pro- 
vision for a succession of appeals in 
execution matters. 

X X X X X 

X X X X X 

In my judgment, as no distinction has 
been dravm in the Code between appeals 
in execution matters and appeals general- 
ly, and as the provision of R. 11 is with- 
out qualification or exception, Rr. 3, 4 
and 8 apply to appeals in execution 
matters; and I must answer the reference 
accordingly.” 

The majority judgment observed as 
follows: — 

"In my opinion, R. 11 is controlled by 
R. 12 and Rr. 3, 4 and 8 do not apply to 
appeals against orders passed in the 
course of proceedings in execution of a 
decree or order. An appeal is merely a 
continuation of the proceedings in the 
trial court, and the limitation imposed by 
R. 12 must in’ my opinion, apply not only 
to proceedings in the trial court but also 
to the continuation of the same proceed- 
ings in the appellate court.” 
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X X X X X 

"It is true that no distinction is made 
in the Civil P. C. between appeals against 
orders passed in the course of execution 
proceedhigs and other appeals, but the 
effect of R. 12. which comes immediately 
after R. 11, is to exclude the operation of 
R. 11 from appeals against orders passed 
in proceedings relating to execution of a 
decree or order.” 

It appears that the later authorities of 
the various Efigh Courts in India express 
dissent from the Patna view and adopt 
more or less the reasoning given by 
P. R. Das J.- in his dissenting judgment in 
the Patna Case, AIR 1929 Pat 565 (FB) 
(supra). 

11. Apart from this it seems to us 
that the force of the Patna authority is 
considerably weakened by two important 
circumstances. To begin with the majo- 
rity view in the Patna case relied upon 
an earlier decision of the Lahore IHgh' 
Court in AIR 1923 Lah , 560. This deci- 
sion (which was a single Bench decision) 
was expressly dissented from by a Divi- 
sion Bench decision of the Lahore High 
Court in AIR 1936 Lah 1022 and was 
overruled later by a Full Bench decision 
of the same Court in AIR 1947 Lah 13 
where the Full Bench observed as 
follows: — 

"It was held in Cheda Lai v. Aijaz Hus- 
sain, ILR 1937 Lah 80' = (AIR 1936 
Lah 1022) by a Division Bench that ap- 
peals from orders in execution proceed- 
ings are not proceedings in execution 
wit^ the meaning of R. 12 of O. 22, 
Civil P. C. and are, therefore, not exdud- 
ed from the rules relating to abatement 
contained in that order. The case relied 
upon by Mr. Kapur, namely, AIR 1923 
Lah 560 and ILR 9 Pat 372 == (AIR 1929 
Pat 565 (FB) ) were examined and ex- 
pressly dissented from by the Division 
Bench which decided Cheda Lai v. Aijaz 
Hussain._ I find myself in respectful agree- 
ment with the view taken in the latter 
case”. 

Secondly the majority judgment of the 
Patna High Court was greatly influenced 
by the fact that no decided case taking a 
contrary wew was brought to their Lord- 
ships’ notice. In this connection their 
Lordships in the Patna case observed as 
follows: — 

"No decided case has been brought to 
my notice, and I am not aware of any in 
which it has been held that Rr. 3 and 4 
and O. 22 apply to appeals in proceedings 
relating to execution of a decree”. 

On the other hand it wotod appear that 
there was an earlier Division Bench deci- 
sion of the Calcutta High -Court in Baksh 
Ali V. Sarat Chandra, AlR 1919 Cal 1053 
which had clearly taken the view that the 
provisions of Rules 3, 4 and 8 applied to 
appeals against orders passed in execu- 
tion proceedings and the exemption con- 
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tained in Order 22, Rule 12 did not appls 
to such appeals. For these reasons, there- 
fore, the force of the Patna authority has 
been considerably weakened and we are 
not in a position to agree with the view 
taken by the majority judgment of the 
Patna High Court. 

12. In Changa Mai v. Chaubey Ram, 
Dulare Lai, AIR 1933 All_ 388 which also 
is a Division Bench decision, Suiaiman, 
C. J. fwho was one of the most eminent 
Judges that our coimtry has produced) 
took the view that Order 22, Rule 12 did 
not apply to appeals and in arriving at 
this conclusion the learned Chief Justice 
observed as follows;— 

"Fresh applications for execution, un- 
less the principle of res judicata applies, 
can be made from time to time so long 
as limitation has not expired. It is there- 
fore, obvious why there need be no abate- 
ment of the suit in an execution proceed- 
ing. But an appeal stands on quite a 
different footing. Successive appeals can- 
not be filed if one has already abated. It- 
seems to us that Rule 12 does not con- 
template that if an appeal has been pre- 
ferred from an order in execution, then 
also Rr. 3, 4 & 8 would never apply. If this 
were the correct view, the result would 
be that the death of the appellants or 
of the respondents would in no way result 
in the abatement of the appeal at all”. 

To the same effect are the decisions in AIR 
1941 Oudh 16; AIR 1950 EP 302; AIR 1960 
Orissa 14; AIR 1955 Cal 281; AIR 1947 
Bom 480; AIR 1956 Assam 9; AIR 1962 
Andh Fra 308 and AIR 1932 Mad 574. 
Most of these decisions dissented from the 
solitary view expressed by the majority 
judgment in the Full Bench of the Patna 
High Court. AIR 1929 Pat 565 (FB) 
(Supra) and almost all these authorities 
have given some of the reasons which we 
have given above in holding that O. 22, 
R. 12 does not apply to appeals. 

13. Lastly reliance was placed by the 
counsel for the appellants on a decision 
of the Supreme Court in State of Punjab 
V. Nathu Ram, AIR 1962 SC 89 in support 
of the proposition that the provisions of 
Order 22, Rule 4 do not apply to execu- 
tion appeals. On a perusal of this deci- 
sion it appears that it does not support 
the appellants at all. What their Lord- 
ships decided in that case was that O. 22, 
Rule 4 did not^ provide for abatement of 
appeals against a co-respondent of the 
deceased respondents and there could be 
no question of abatement of appeals 
against them. In this connection their 
Lordships observed as follows; — 

"It is not disputed that in view of O. 22, 
R. 4 of the Civil P. C. the appeal abated 
against Labhu Ram deceased, when no 
application for bringing on record his 
legal representatives had been made 
within the time limited bv law. The Code 
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does not provide for the abatement of the 
appeal against the other respondents. 
Courts have held that in certain circum- 
stances, the- appeals against the co-respon- 
dents would also abate as a result of the 
abatement of the appeal against the 
deceased respondent”. 

It would thus appear that their Lordships 
laid down, on an interpretation of O. 22, 
R. 4, that the Code did not provide for 
abaten\ent of an appeal against the heir 
of a deceased co-respondent whether it is 
an appeal against a decree passed in a suit 
or an appeal in execution proceedings. 
Their Lordships have not at all decided 
the question as to the applicability of 
Order 22, Rule 12 which did not arise in 
that case. This decision therefore, does 
not help the appellants. 

14. On a consideration, therefore, of 
the circumstances the scheme of the 
Civil P. C. the nature of the provisions of 
Order 22 and the authorities discussed 
above, we are clearly of the opinion that 
the provisions of Order 22, Rule 12 do not 
apply to appeals and therefore, the pro- 
visions regarding the abatement contain- 
ed in Rules 3, 4 and 8 fuRy apply to 
appeals. In this view of the matter it is 
manifest that the appeals having abated 
as a whole because the deceased respon- 
dents were necessary parties, the appeals 
should be dismissed on this ground ailone. 

15. Even assuming, however, that the 
■ appeals do not abate, we do not find any 

force in the appeals even on merits. The 
only point canvassed before us was that 
the decree passed by the trial court was 
not executable as it was pmrely of a 
declaratory nature. The question as to 
whether or hot a decree is executable or 
inexecutable would naturally depend upon 
the terms and recitals of the decree itself. 
In the present case it would appear that 
under the award which was embodied in 
the decree each party was asked to fulfil 
certain obligations and to do certain acts 
in order to manage the Ziarat, It is there- 
fore, obvious that where any of the par- 
ties commit a breach of the terms of the 
decree the decree-holder can seek relief 
by getting the decree enforced through 
execution. The terms of the decree 
appear to us to be of a clearly execut- 
able nature and are not at all declaratory 
in character. We, therefore, hold that 
the District Judge was right in decid- 
ing that the decree was an executable one 
and therefore, the objection of the appel- 
lant was rightly overruled. For these 
reasons we find no merit in these appeals 
which are dismissed with costs. ’ 

16. J. N. BHAT J. : — I agree. 

Appeals dismissed. 
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Janak Singh, Applicant v. 3\tst. Raji, 
Respondent. 

Civil Revn. No. 18 of 1968, D/- 13-11- 
1968 against order of Sub. Judge, Rajouri, 
D/- 26-7-1967. 

Evidence Act (1872), Section 115 — ■ 
Objection to jurisdiction — Waiver — ■ 
Wife’s petition under Sections 10 and 13 
of Hindu Marriage Act — Ex parte 
decree passed — That decree set aside in 
appeal and case remanded — Husband 
before trial Court contesting petition on 
merits — Objection as to territorial juris- 
diction of Court also raised — Such ob- 
jection not raised in appeal against ex 
parte decree — Husband neither waived 
such objection nor submitted to jurisdic- 
tion of Court — (Hindu Marriage Act 
(1955), Ss. 10, 13 and 19) — (Civil P. C, 
(1908), S. 21). 

Where an ex parte decreed passed in a 
petition filed by a wife imder Sections 10 
and 13 of the Hindu Marriage Act is set 
aside in appeal and the case is remanded 
and the husband, before the trial Court, 
contests the petition on merits, raising also 
an objection as to the territorial jurisdic- 
tion of the Court, by not raising such ob- 
jection in the appeal against the ex parte 
decree, the husband has neither waived 
such objection nor submitted to the juris- 
diction of 1he Court. (Para 8) 

It is true that the objection as to the 
territorial jurisdiction of a Court does not 
^and on the same footing as an objection 
to the inherent lack of competence of a 
Court to try a case and an objection to 
the territorial jurisdiction cannot be 
Allowed unless it has been taken at an 
earliest opportunity and unless there has 
been a consequent failure of justice. When 
an ex parte decree passed in a wife’s peti- 
tion under Sections 10 and 13 of the Hindu 
Marriage Act is set aside in appeal and 
the case is remanded and the husband 
contests the petition before the trial Court 
on merits raising also an objection as to 
the territorial jurisdiction of the Court, 
the husband cannot be said to have 
waived the objection as to the jurisdiction 
of the trial Court merely on the gromid 
that he had not .raised it in the appeal 
against the ex parte decree. He was then 
merely concerned' with having the ex parte 
decree set aside. (Para 5) 

Further, where an inferior Court has 
no jurisdiction from the beginning, a party 
by taking a step in a cause does not waive 
his right to object to the jurisdiction of 
the Court. When the wife filed her peti- 
tion xmder Sections 10 and 13 of the Hindu 
Marriage Act, the trial Court could have 
assumed jurisdiction to try it only if any 
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one of the ingredients of Section 19 of 
the Hindu Marriage Act had been satisfied 
and failure on the part of the husband to 
raise an objection to the jurisdiction could 
not turn the trial Court into a legally con- 
stituted one if otherwise it did not possess 
the requisite jurisdiction. (Para 6) 

It cannot also be said that the husband 
shoiild be deemed to have waived the 
objection as to jurisdiction as he resisted 
the petition on merits as well. 

(Para 7) 

Thus, the husband in such a case has 
neither waived such objection nor sub- 
mitted to the jurisdiction of the Court. 
AIR 1966 SC 436, Foil.; AIR 1948 Mad 
203, Dist.; AIR 1960 Raj 208. Explaining 
AIR 1954 Raj 135 and AIR 1923 Mad 351 
and AIR 1954 Ajmer 25 and AIR 1962 
Andh Pra 58, ReL (Para 8) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 436 (V 53) = 

(1966) 1 SCR 478, Bahrein Petro- 
leum Co. Ltd., V. P. J. Pappu 7, 8 
(1962) AIR 1962 Andh Pra 58 
{V 49) = 1961 Andh LT 752, 
Yeleswarapu Ramachandra Rao v. 

State of Madras (Now A. P.) 4 

(1960) AIR 1960 Raj 208 (V 47), 

Premier Automobiles Ltd v. Laxmi 
Motors Co. 4 

(1954) AIR 1954 Ajmer 25 (V 41), 
Chainsukh Chaturbhuj v. Firm 
Deepchand Prakash Chand 4 

(1954) AIR 1954 Raj 135 (V 41) = 

ILR (1954) 4 Raj 262, Raman 
Lai V. Ramgopol 3 

(1948) AIR 1948 Mad 203 (V 35) == 

1947-2 Mad LJ 279, Subramania 
V. Annaswamy Iyer 3 

(1923) AIR 1923 Mad 351 (V 10) = 

44 Mad LJ 238. Uthuman Ammal 
V. Naina Mohomed Rowther 3 

D. D. Thakur, for Applicant; J. L. 
Sehgal, for Respondent. 

ORDER: — This is an application to 
revise the order dated 26th July, 1967 
passed by the Sub Judge, Rajouri, over- 
ruling the objection raised by the ap- 
plicant with respect to the jurisdiction of 
the Court to entertain and try the res- 
pondent’s application imder Ss. 10 and 13 
of the Hindu Marriage Act, 1955. 

2. The fa^ out of which the present 
revision application has arisen are: 

3. Mst, Raji, the respondent herein, 
filed an application in the Court of Sub 
Judge Rajouri, on 4th January. 1966 for 
dissolution of her marriage with Janak 
Singh, the applicant, herein or in the 
alternative for judicial separation. Janak 
Singh not having appeared in answer to 
the summons issued to him by the Court, 
the case was set ex parte against him. 
The trial Court after recording the state- 
ments of two witnesses produced by Mst. 
Raji passed an ex parte decree in her 
favour for dissolution of her marriage 
with Janak Singh on the 19th Marhh, 
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1966, Against the ex parte decree ob- 
tained by Mst Eaji, Janak Singh went up 
in appeal before "the District Judge, 
Pooncli, who by his judgment dated 3rd 
August 1966 set aside the ex parte decree 
and remanded the case to the Sub Judge, 
Kajouri, for fresh proceedings in accor- 
dance with law. 

On remand Janak Singh filed his ob- 
jections with respect to the aforesaid ap- 
plication imder the Hindu Marriage Act 
preferred by Mst. Raji. In the course of 
his objections Janak Singh besides raising 
various defences regarding the merits of 
the application also took an objection 
with respect to the territorial jurisdiction 
of the Court. After allowing the parties 
an opportunity to adduce their evidence 
In support of their respective contentions, 
the learned trial Court proceeded to decide 
the objection regarding the jurisdiction of 
the Court and relying on the rulings re- 
ported in AIR 1954 Raj 135; AIR 1948 
Mad 203 and AIR _ 1923 Madras 351, it 
came, to the conclusion that the objection 
with regard _ to the jurisdiction of the 
Court not having been raised in the mem- 
orandum of appeal filed by Janak Singh 
against the ex parte decree obtained by 
Mst. Raji, it was not open to him to agitate 
the matter afterwards. It is against this 
order, that the applicant has come up in 
revision to this Court. 

4. Shri D. D. Thakur, appearing in 
support of the revision application has 
submitted that the mere fact that objec- 
tion with regard to the jurisdiction of the 
Court was not raised in the memorandum 
of the appeal filed against the ex parte 
decree is not sufficient to hold that there 
was waiver regarding jurisdiction on the 
part of the applicant especially when in 
the objections filed by him before the 
trial Court in regard to the application 
under Sections 10/13 of the Hindu 
Marriage Act, not only was the case con- 
tested on merits but specific objection 
with regard to territorial jurisdiction of 
the Court was also raised. He has in sup- 
port of his contention drawn my attention 
to an authority reported in AIR 1954 
Ajmer, 25 wherein it has been held: — 

"Where the defendant applies for set- 
ting aside an 'ex., parte’ decree passed 
against him_ and gets it set aside there is 
no submission to the jurisdiction of the 
Court and he can raise.- the objection to 
the territorial jurisdiction of the Court at 
the trial’i 

He has also drawn my attention to ano- 
ther ruling of the Andhra Pradesh High 
Court reported in AIR 1962 Andh Pra 58 
wherein it has been laid down: — 

"If the Court has no jurisdiction, con- 
sent of the parties caimot confer any. If 
it is not a validly constituted tribunal or 
Court, acquiescence in the proceedings 
will not turn it into a lawful tribunal. In 


other words, if it is illegal at its inception 
it will remain so till the end. Hence, the 
failure to take objection at the earlier 
stage of a proceeding does not estop the 
party from taking that objection at a 
later stage”. 

Shri Janak Lai Sehgal, learned coimsel 
for the respondent has, on the other hand, 
contended that the applicant had not raised 
any objection with regard to the jurisdic- 
tion of the trial Court in the memorandum 
of appeal filed by him against the ex parte 
decree before District Judge, Poonch, that 
he had submitted to the jurisdiction of the 
Court, and that the case having been 
resisted on merits the only inference that 
can be deduced from the conduct of the 
applicant is that he had waived the ob- 
jection with regard to the jurisdiction of 
the Court. He has mainly relied on two 
authorities viz. AIR 1954 Raj 135 and 
AIR 1948 Mad 203. The purport of the 
ruhng reported in AIR 1954 Raj 135 was 
explained in AIR 1960 Raj 208, and it 
was remarked therein that the learned 
Judges who decided Ram Lffi’s case. AIR 
1954 Raj 135 = ILR fl954) 4 Raj 262. had 
a particular case before them and wide 
observations were made with respect to 
particular facts before them. 

It was further held that the case is no 
authority for the proposition that if the 
plea of jurisdiction is raised along with 
other defences, the defendant is deprived 
of his right to agitate the question even 
in the trial Court. What that case may be 
said to have decided is that if a defendant 
disputing the jurisdiction of the Court 
leads evidence on all other points and 
takes full part in the conduct of the trial 
on the merits, he cannot be heard later to 
say that the Court had no jurisdiction. 
The facts of the other authority cited by 
the learned counsel for the respondent are 
not on all fours with the facts of the 
present case and are clearly distinguish- 
able. 

5. The only ' question that falls for 
decision in this revision is whether the 
conduct of the applicant can be construed 
as a waiver on his part of the objectipn 
as to the territorial jurisdiction of the trial 
Court or whether it can be said that he 
had submitted to the jurisdiction of the 
Court. 

On the material before me it caimot be 
held that there was in the present case a 
submission on the part of the applicant to 
the jurisdiction of the Sub Judge’s Court 
at Rajouri or abandonment by him_ of the 
objection as to jurisdiction. It is_ true 
that the objection as to the territorial or 
local jurisdiction of a Court does not stand 
on the same footing as an objection to the 
inherent lack of competence of a Court to 
the trial of a case and that an objection 
relating to the territorial jurisffictipn can- 
not be aUowed unless the objection has 
been taken at an earliest opportunity and 
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unless there has been a consequent 
failure of justice, but in the instant case, 
[the applicant before me cannot be^ said 
to have waived the objection to the jinris- 
diction of the trial Court merely on the 
groimd that he had not raised it in the 
memorandum of appeal filed by him 
before the District Judge, Poonch, against 
the ex parte decree passed against him. He 
was merely concerned with having the ex 
parte decree passed against him set aside 
by the District Judge, Poonch. He coidd 
have raised the objection as to jurisdic- 
tion at the trial of the main application 
under Sections 10/13 of the Hindu 
Marriage Act. 

6. It is also well settled that where 
inferior Court has no jurisdiction from 
the beginning, a party by taldng a step 
in a cause does not waive his right to 
object to the jurisdiction of the Corut. In 
the instant case the trial Court could have 
assiuned jurisdiction to try the matter 
only if any one of the ingredients of Sec- 
tion 19 of the Hindu Marriage Act had 
been satisfied and failure on the part oi 
the applicant to raise an objection to the 
jurisdiction could not turn the Court of 
the Sub Judge at Rajouri into a legally 
constituted Court, if otherwise it did not 
possess the requisite jmisdiction. 

7. The other contention of the learned 
counsel for the respondent that the ap- 
plicant should be deemed to have waived 
the objection as to jiirisdiction of the trial 
Court as he resisted the application under 
Sections 10-13 of the Hindu Marriage Act 
on merits as well, is also devoid of Sub- 
stance. In Bahrein Petroleum Co. Ltd. v. 
P. J. Pappu, AIR 1966 SC 436, it was held 
that objecting to the jurisdiction and also 
pleading to the merits cannot be constru- 
ed as waiver or abandonment of the ob- 
jection as to jurisdiction. It was further 
held in this ruling that where the suit 
has not yet been tried on merits and only 
preliminary issue as to the jurisdiction 
has been tried, the defendant is not 
precluded from raising the objection as 
to the place of suing if the trial Court 
has not given verdict on merits at the 
time when the objection is taken in the 
appellate or the revisional Court. 

8. Keeping in, view the principles 
deducible from the rulings discussed 
above, specially the one reported in AIR 
1966_ SC 436, I am of the opinion that the 
applicant before me did not waive his 
objection as to the jurisdiction of the 
Court at Rajouri or submit to the juris- 
diction of the Court. He had in his 
defence clearly protested to the jurisdic- 
tion of the Court. The fact that he also 
pleaded on merits cannot be construed as 
meaning that he had waived the objec- 
tioh regarding the jurisdiction of the 
Court. 

9. For the foregoing reasons, the 
order made by the trial Court overrul- 


ing the objection as to the jurisdiction of 
the Court cannot be sustained and is 
hereby set aside. The learned trial Court 
shall now frame a specific issue as to the 
jurisdiction of the Court in terms of Sec- 
tion 19 of the Hindu Marriage Act, allow 
the parties an opportunity of adducing 
evidence in regard to the issue and decide 
whether on proved facts the case of Mst. 
Raji feu within the ambit of that sec- 
tion. If the Court on the materials 
placed before it finds that the marriage 
between the parties had been solemnised 
within the local limits of its ordinary ori- 
ginal civil jurisdiction or that the parties 
reside or had resided together within its 
said jurisdiction as envisaged by the said 
provision of the Hindu Marriage Act, it 
wiU proceed to hear the application on 
merits. Otherwise, it would return the ap- 
plication to the respondent for presenta- 
tion to the proper Court. 

10. The learned counsel for the parties 
shaU cause their clients to appear before 
the trial Court at Rajouri on the 28th 
November, 1968. 

petition aUowed. 
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S. M. FAZL ALI C. J. AND 
M. JALAL-UD-DIN J. 

H. Khaliq Dar. Applicant v. State and 
another, Opposite Party. 

Criminal Ref. No. 33 of 1969, D/- 13-8- 
1969 from order of S. J. Srinagar, D/- 
7-9-1968. 

Criminal P. C. (1898), Ss. 145 (4) First 
Proviso, (9) and 540 — Summoning of 
witnesses — Power of Ma^trate is discre- 
tionary — Provisions of sub-sections (4), 
(9) of S. 145 and S. 540 — Interpretation 
— Provisions axe mutuaUy exclusive •— 
AIR 1961 Punj 187 & AIR 1958 Ori 79 and 
AIR 1966 Ori 170 & AIR 1959 AU 763, 
Dissented from. 

Sub-section (4) of S. 145 does not bar 
either the summoning or the consideration 
of the evidence of witnesses summoned 
under sub-s. (9) of S. 145 or under S. 540 
of the Criminal P. C. The first proviso to 
sub-section (4), sub-s. (9) of S. 145 and 
S. _540 contemplate three separate cate- 
gories of cases which are mutually ex- 
clusive. (Paras 1, 7 ] 

It may not be possible for a party to 
obtain the affidavits of some persons either 
because they do not want to be identified 
vdth a party to the dispute or because 
they are public servants; at the same time 
such persons may be very competent to 
speak about possession. A party may in 
such a case request the Magistrate to ask 
such a person to swear an affidavit, but 
the Magistrate has no power to comp^ 

HM/IM/D726/69/DVT/P 



22 J. & K. [Pr. 1] KhaHq Dar v. State (Ali C. J.) A.LE. 


such a person to do so. The only other 
alternative, therefore, for the party is to 
request the Magistrate to summon such 
a person and examine him as a witness; 
and this can be done only under sub-sec- 
tion (9) of S. 145. Of course the Magis- 
trate is not bound to comply with the 
request of the party, but he has to ex- 
ercise his discretion iudiciously, not arbi- 
trarily. Once the Magi^rate is satisfied 
that a case for examining a yntness is 
made out by any of the parties before 
him, he has the power to summon any 
witness at any stage even at the argu- 
ment stage. (Para 8) 

It is well settled that the Courts must 
adopt a harmonious rule of interpretation 
so as to bring about reconciliation between 
apparent inconsistencies appearing in the 
provisions of the same statute. It is also 
equally well settled that whenever the 
legislature makes a particular provision 
it must be presumed that there is a cer- 
tain object behind doing so and the legis- 
lature never intends to make provisions 
which are useless and redundant. Having 
regard to these golden principles of in- 
terpretation it is clear that the first pro- 
viso to S. 145 (41 and sub-section (9) refer 
to two different categories of cases for 
which provision has been made by the 
legislatmre. The first proviso covers the 
case only of such witnesses who have 
filed affidavits before the Court. There 
may, however, be some mtnesses whose 
evidence may be very material but who 
have not given affidavits for one reason 
or the othej-. It is to meet this contingency 
that sub-section (9) has been engrafted 
which gives discretion to the Magistrate 
to summon any witness on the application 
of either party at any stage of the pro- 
ceedings. AIR 1961 Punj 187 & AIR 1958 
Ori 79 & AIR 1966 Ori 170 & AIR 1959 
All 763. Dissented from. Case law dis- 
cussed. (Para 1) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Mys 16 (V 56) = 

1968 Cri LJ 71, Vijay Rao v. 

Laxman Rao B 

(1966) AIR 1966 Ori 170 (V 53) = 

1966 Cri LJ 935, Raghunath v. 
Pumachandra 5 

(1965) AIR 1965 Pat 25 (V 52) = 

1965 (1) Cri LJ 69, Sheo Kumar 
y. Tribhuwan Rai 6 

(1964) AIR 1964 Mad 263 (V 51) = 

1964 (1) Cri LJ 674, Challamuthu 
Padayachi v. Rajavel 6 

(1961) AIR 1961 Madh Pra 302 (V 48) 

= 1961 (2) Cri LJ 642, Kanhaiya- 
lal V. Devi Singh 6 

(1961) AIR 1961 Punj 187 (V 48) = 

1961 (1) Cri LJ 708, Jodh Singh v. 
Bhagmbar Das II, 2 

(1960) AIR 1960 Raj 15 (V 47) = 

1960 Cri LJ 116, Bahoii V. Ghure 
Balwant 


(1959) AIR 1959 AH 763 (V 46) = 

1959 Cri LJ 1384, Bhagwat v. 

State 1, 3 

(1958) AIR 1958 Ori 79 (V 45) = 

1958 Cri LJ 650, Keshab v. Some- 

nath Behera 4 

R. N. Vaishnavi, for Applicant; J. L. 
Chowdhury and Asst. Ad. GeneraL for the 
State. 

ALI C. J. : — This reference raises a 
substantial question of law regarding the 
interpretation of sub-section (9) read with 
sub-section (4) of Section 145 of the 
Criminal P. C. — a point on which there 
appears to be a serious divergence of 
judicial opinion in India. The reference 
arises out of proceedings drawn imder 
Section 145 with respect to the land in 
dispute between the parties. It appears 
that while the proceedings were going on 
in the Court of the trial Magistrate, the 
applicant moved an application before the 
Magistrate for summoning two witnesses 
namely the Dy. Registrar High Court who 
was at the time of the dispute the Munsiff 
Sub-Registrar Srinagar and the Tehsildar 
of the Nazool Department both of whom 
had refused to appear in the Court with- 
out getting a regular summons from the 
Court. The learned . trial Magistrate re- 
jected the prayer of the applicant on the 
ground that the applicant had taken a 
long time to complete the proceedings and 
had taken several adjournments for ar^- 
ments. In other words the learned Magis- 
trate rejected the application without con- 
sidering the same on its merits. There- 
after an application in revision was made 
to the Sessions Judge Srinagar for making 
a reference to this Court. This applica- 
tion was resisted by the non-applicants 
on the ground that the Magistrate had no 
jurisdiction to siunmon the witnesses 
prayed for by the applicant under Sec- 
tion 145 (9) and even if these witnesses 
could have been summoned their evidence 
could not be considered by the Court 
under Section 145 (4) of the Criminal 
P. C. It was further contended before 
the Sessions Judge as also before us that 
as the witnesses sought to be summoned 
had not given any affidavits, they were 
debarred from giving evidence in the pro- 
ceedings. Reliance was placed by the 
petitioners on a decision reported in 
Bhagwat v. State, AIR 1959 All 763 and 
Jodh Singh v. Bhagambar Das. AIR 1961 
Punj 187. It appears however, that the 
Patna, Rajasthan, Madras and M. P. High 
Courts have t^en a contrary view. 
Before, considering the authorities on the 
subject, we would like to analyze the re- 
leyant provisions of the Criminal P. C. in 
order to find out the real purpose, scope 
and ambit of sub-sections (4) and (9) of 
Section 145 of the Crin^al P, C. Sec- 
tion 145 (4) and first proviso runs thus: 

"The Magistrate shall then, \Yithout 
reference to the merits or the cl aim s of 
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any of such parties to a right to possess 
the subject of dispute, peruse the state- 
ments, documents and affidavits if any, 
so put in, hear the parties and conclude 
the inqiiiry, as far as may be practicable, 
wtihin a period of two months from the 
date’ of the appearance of the parties 
before him and, if possible, decide the 
auestion whether any and which of the 
parties was at the date of the order before 
mentioned in such possession of the said 
subject: 

Provided that the Magistrate may. if 
he so thinks fit, summon and examine any 
person whose affidavit has been put in as 
to the facts contained therein”. 

It is true that in the main body of Sec- 
tion 145 (4) the Court has been given the 
power to consider and peruse the stated 
ments, documents and affidavits and there 
is no specific reference to the evidence of 
the witnesses. Nevertheless the proviso 
quoted above gives a dear discretion to 
the Magistrate to summon and examine 
any person whose affidavit has been put 
in as to the facts contained therein. Thus 
by virtue of the first proviso (Supraj the 
evidence of a deponent can also be con- 
sidered by the Magistrate in proceedings 
imder Section 145 even though this power 
is not expressly given to the Magistrate 
under Section 145 (4) of the Cri P. C, 
.It is therefore, obvious that even though 
Section 145 (4) relates merely to perusal 
of statements, documents and affidavits, 
yet by virtue of the proviso an implied 
power is contained in sub-section (4') to 
consider the evidence of the deponent if 
examined and recorded — otherwise the 
first proviso would become absolutely re- 
dundant and useless and the very object of 
engrafting this proviso would be frustrat- 
ed. Similarly Section 145 (9) runs as 
tmder: — 

"The Magistrate may, if he thinks fit, at 
any stage of the proceedings under this 
section, on the application of either party, 
issue a summons to any witness directing 
him to attend or to produce any document 
or thing”. 

This proviso also invests the Magistrate 
with_ a discretion at any stage of the pro- 
•ceedings, to issue a summons to any wit- 
ness directing him to attend or to produce 
any document or thing. Such a discre- 
tion has to be exercised only on the ap- 
plication of either party and if the Magis- 
trate is satisfied that a fit case for 
summoning a witness is made out. On a 
parity of reasoriing given above, sub-sec- 
tion (4) would impliedly give power to 
the Magistrate to consider the evidence of 
a witness summoned by the Magistrate 
under sub-section (91 of the Cri. P. C. 
otherwise this provision would become 
useless and redundant. This mere fact 
that there is no reference to the evidence 
to be summoned either in the first proviso 
or sub-section (9) of S. 145 does not neces- 
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sarily lead to the inference that the evi- 
dence referred to in these provisions has 
to be excluded from consideration. 

It is wen settled that the_ Courts must 
adopt a harmonious rule of interpretation 
so as to bring about reconciliation between 
apparent inconsistencies appearing in the 
provisions of the same statute. It is also 
equally well settled that whenever the 
legislature makes a particular provision it 
must be presximed that there is a certain 
object behind doing so and the legislature 
never intends to make provisions which 
are useless and redundant. Having regard 
to these golden principles of interpreta- 
tion it seems to us that the first proviso 
to Section 145 (41 and sub-section (91 
refer to two different categories of cases 
for which provision has been made by 
the legislature. The first proviso covers 
the case only of such witnesses who have 
ffied affidavits before the Court. In other 
words- the deponents of the' affidavits have 
been put within the framework of the 
proviso and the Magistrate has been given 
a discretion to summon them if he thinks 
fit in order to explain the affidavits given 
by them. There may, however, be some 
witnesses whose evidence may be very 
material but who have not given affidavits 
for one reason or the other. It is to meet 
this contingency that sub-section (9) has 
been engrafted which gives discretion to 
the Magistrate to summon any witness on 
the application of either party at any 
stage of the proceedings. In other words 
wMle the first pro-viso is confined to the 
deponents, sub-section (91 is more or less 
general in character and gives the right 
to any of the parties to request the Court 
to summon a witness who cannot be pro- 
duced by the party at its own instance, 
e.g., an official witness who can appear 
only through a summons. In order to 
ensure the attendance of such a witness 
the assistance of the Court has to be taken' 
and that is what sub-section (9) provides 
for. Reference has also been made to 
another provision in the Criminal P. C. 
namely Section 540 which runs thus: 

"Any Cout may, at any stage of any 
inquiry, trial or other proceeding under 
this code, summon any person as a -wit- 
ness, or examine any person in a-tten- 
dance though not summoned as a -witness 
or recall and re-examine any person 
already examined; and the Court shaE 
suii^on and examine or recall and ex- 
amine any such person if his evidence a-p- 
pears to it essential to the just decision of 
the case.” 

It is not disputed by the counsel ap- 
pearing for either of -the parties nor in 
any of the authorities cited before us that 
if the Court summons a -witness under 
this section his evidence would be con- 
sidered by the Court although -there is 
no specific power contained in S. 145 (4) 
for considering the evidence of this type. 
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this also supports our view that the power 
contained in sub-section (4) cannot be 
strictly limited to the language used there- 
in but has to be construed in a broad and 
general sense. In other words, where the 
Criminal P. C. provides for examination 
of any witness under given circumstances, 
then there is an implied power to con- 
sider the evidence of that witness. Sec- 
tion 540 applies to cases where a witness 
is examined by the Court and the witness 
so examined is usually known as the 
Court witness. The requirement of law 
in cases contemplated by Section 540 is 
that the Court must consider the evidence 
of the witnesses concerned to be essential 
for a just decision of the case. Thus it 
would appear that the first proviso to 
sub-section (4), sub-section (9) of S. 145 
and S. 540 contemplate three separate 
categories of cases which are mutually 
exclusive. The first proviso to Section 145 
refers to cases of deponents whose af- 
fidavits have been filed. Sub-section (9) 
refers to the power of the Magistrate 
which is to be exercised on the applica- 
tion of any of the parties and Section 540 
confers power on the Magistrate to ex- 
amine a witness at his own in order to 
imderstand the facts of the case. Since 
the Criminal P. C. has made these three 
separate provisions, it can safely be pre- 
sumed that where the witnesses have to 
be summoned under these provisions, 
there is an implied power also to consider 
their evidence. If this harmonious inter- 
pretation be put to the provisions (Supra), 
we feel no difficulty in taking the view 
that the Magistrate can consider the evi- 
dence of any witness whom he summons 
on the application of the parties \mder 
Section 145 (9). 

2. We shall now deal with the autho- 
rities. In AIR 1961 Pim.i 187 (Supra) a 
Division Bench no doubt held that in view 
of the amended provisions of Section 145 
(4) no evidence taken by the Ma^strate 
under Section 145 (9) could be considered. 
Their Lordships observed as follows: 

"The obiect of the changes made by 
the amending Act obviously appears to 
be to shorten the proceedings under Sec- 
tion 145 by providing that the evidence to 
be adduced by the parties may be given by 
affidavits and that the delay in getting 
the witnesses summoned and examined 
orally may be eliminated. For the pur- 
pose of elucidating the facts stated in the 
affidavits put in, power is reserved to the 
Court to examine such of the persons 
orally as he may deem necessary, out of 
. the persons whose affidavits have been 
put in sub-section (9) which was not 
touched by the amended Act runs as 
imder; — 

"The Magistrate may, if he thinks fit, 
at any stage of the proceedings under this 
section, on the application of either party, 
issue a siunmons to any witness directing 
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him to attend or to produce any document 
or thing”. 

In the context of the provisions of sub- 
sections (1) and (4) as they existed prior 
to the amendment, sub-section (9) provid- 
ed a procedure by which, at the instance 
of either of the parties, the Magistrate 
could issue a summons for the attendance 
of the witness 'to attend or to produce 
any document or thing’. In view of the 
amendment made in sub-sections (1) and 
(4), however, the question of the examina- 
tion of witnesses at the instance of Ihe 
parties, does not arise, because it has been 
directed that evidence by the parties shall 
be adduced by means of affidavits”. 

Their Lordships appear to have been 
led away by the fact that as, by virtue 
of the amendment, the language of sub- 
section (4) is changed so as to simplify 
the procedure under Section 145 and sub- 
section (9) has remained imtouched, there- 
fore, there is an apparent inconsistency 
between sub-section (9) and sub-section (4) 
of S. 145. Their Lordships opined that 
as there is no provision for consideration 
of the evidence summoned under S. 145, 
the same caimot be considered. With 
very great respect we would observe that 
their Lordships have put a very narrow 
interpretation on the provisions of the 
two sub-sections. Their Lordships have 
not considered the various aspects to. 
which we have adverted above. Secondly 
their Lordships do not appear to have 
considered the intention of the legislature 
in leaving the provisions of sub-section (9) 
which stood before the amendment un- 
touched after the amendment. It is well 
settled that the legislature must be pre- 
sumed to know the provisions of a parti- 
cular Act which it is amending and if it 
has deliberately left a particular provi- 
sion untouched or imamended, then there 
is a particular ohiect behind this. In the 
present case there can be no doubt that 
the legislature clearly intended to provide 
for a contingency where a witness could 
be summoned by the Court if his evidence 
was material and if it was not possible 
for him to give an affidavit. The fact that 
sub-section (9) was deliberately left un- 
touched clearly shows that sub-section (4) 
must implicitly contain the power to con- 
sider such evidence. For these reasons we 
express our respectful dissent from the 
judgment of the Punjab High Court., AIR 
1961 Punj 187 (Supra). 

3. A view almost similar to that of 
the Punjab High Court has been taken by 
a single judge of the Allhabad ffigh Court 
in AIR 1959 All 763 (Supra). In that 
case, however, the learned Judge held 
that sub-section (9) did not confer any 
right upon a party to examine a witness 
and that this sub-section was confined 
only to the examination of evidence whi^ 
was permitted by sub-section (4) and laid 
down the procedmre for examining such 
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a witness. With very great respect we 
find ourselves unable to_ agree with this 
interpretation of law which introduces an 
element of inconsistency in proviso to sub- 
section (41 and sub-section (9) but also 
imports a limitation into sub-section (9) of 
Section 145 wMch is not there. 

4. There is another case which practi- 
cally follows the Allahabad view. In 
Keshab v. Somenath Behera, AIR 1958 
Orissa 79 it was held that the first proviso 
to Section 145 (4) entitles only those wit- 
nesses to be summoned who have given 
their afiadavits. It, however, appears that 
the attention of the learned C. J. was not 
drawn to Section 145 (91 nor was this 
point raised and argued b^ore him. For 
these reasons this decision does not ap- 
pear to be of any assistance to us in decid- 
ing the point. 

5. A similar view was taken in Rughu- 
nath V. Puma Chandra, AIR 1966 Orissa 
170 where also the ambit md the purport 
of S. 145 (9) was not considered. 

6. On the other hand the view taken 
by us in this case is amply supported by 
a Division Bench decision of the Patna 
High Court in Sheo Kumar v. Tribhuwan 
Rai, Affi 1965 Patna 25. In that case their 
Lordship while dissenting from the Punjab ' 
Judgment (Supra) observed as follows: 

"With the greatest respect, I am imable 
to agree. There is nothing in the language 
of the proviso to sub-section (4) or in that 
of sub-section (9) to indicate that the 
fomaer confers a right upon a party to 
examine a witness orally. It will be 
noticed that the expression 'if he tViinks 
fit’ occurs in both the sub-sections and 
this expression shows that the discretion 
lies with . the Magistrate. Further, the 
proviso to sub-section (4) does not speak 
of ^e application of a party, which fact 
indicates that the Magistrate may examine 
a person who has sworn an afladavit either 
of his own motion or at the request of a 
party, whereas sub-section (9) enables the 
Magistrate to summon a witness at the 
request of a party at any stage of the pro- 
ceedings. It will be noticed that the pro- 
vfeo to sub-section (4) contains the pro- 
vision to summon and examine any person 
'and therefore, a separate provision like 
the one in sub-section (9) is not required 
for ^ercising the power given by the 
proviso. The view taken in the aforesaid 
decision can be justified only if sub-sec- 
tion (9) is completely ignoreii This sub- 
section was in its present form before the 
legislature when extensive amendments 
were made in 1955 in Sections 145 and 
146. 

The retention of sub-section (9) in its 
old form cannot therefore, be due to mere 
oversight It is true that the amendments 
aimed at expeditious disposal of a pro- 
ceeding tmder Section 145 neverthdess 
Bub-section (9) was retained. The newly 
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added proviso to sub-section (4) certainly 
empowers the magistrate to summon and 
examine any person whose affidavit has 
been put in; but at the same time the 
legislature also empowered the Magis- 
trate, under sub-section (9) to sumrnon 
any witness at any stage of the proceeding 
on the application of either party. Neither 
in sub-section (9) nor in the proviso to 
sub-section (4) a party has been ^ven any 
right to examine a witness; in either case 
the discretion lies with the Magistete 
and he can summon a person under either 
of these provisions only if he thinks fit to 
do so. 

In my opimon the legislature ddiberate- 
ly allowed sub-section' (9) to continue for 
meeting certain contingencies. It may 
not be possible for a party to obtain the 
affidavits of some persons either because 
they do not want to be identified with a 
party to the dispute or because they are 
public servants, at the same time such 
persons may be very competent to speak 
about possession. 'ViTiat remedy has a 
party in such a contingency? A party may, 
of course, request the Magistrate to ask 
such a person to swear and affidavit, but 
the Magistrate has no power to compel 
such a person to do so. The only other 
alternative, therefore, for the party is to 
request the Magistrate to summon such a 
person ’and examine him as a witness; and 
this can be done only under sub-s. (9). Of 
course the Magistrate is not bound to 
comply with the request of the party, but 
he has to exercise his discretion judicious- 
ly, not arbitraril 3 r”. 

The s^e view appears to have been 
taken by the Madras High Court in AIR 
1964 Mad 263, M. P. High Court in AIR 
1961 Madh Pra 302, Mysore High Court in 
AIR 1968 Mys 16 and the Rajasthan High 
Court in AIR 1960 Raj 15. 

7. On a consideration, therefore, of the 
authorities mentioned above we prefer to 
follow the Patna view which has been 
followed by the Madras, Mysore, M. P. 
and Rajasthan High Courts and which in 
our opinion is fully in consonance with 
the language employed in sub-sections (4)' 
and (9) of S. 145. We, therefore, hold 
that sub-section (4) does not bar either 
the summoning or the consideration of the 
witnesses summoned under sub-s. (9) of 
S. 145 or under S. 540 of the Cri. P. C. 

8. In ultimate analysis the question is 
left entirely to the discretion of the learn- 
ed Magistrate. Once the learned Magis- 
trate is satisfied that a case for examining 
a witness is made out by any of the par- 
ties before him, he has the power to 
summon any witness at any stage even at 
the argument stage. 

9. In the instant case the learned 
Magistrate has rejected the appUcation of 
the petitioner without consideiing it on 
merits. In fact the Magistrate has com- 
pletely over-looked the fact that the two 
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official witnesses namely the Dy. ReRistrar 
High Court (now Sub- Judge Shopian) and 
the Tehsildar Nazool being Government 
servants could not be compelled to give 
affidavits in favour of the petitioner, nor 
could they have appeared before the Court 
without regular summons from it. In 
these circumstances we accept this re- 
ference to this extent that the matter is 
remitted to the trial Court who will now 
consider the application of the applicant 
for summoning the two witnesses men- 
tioned above on its merits and if he thinks 
fit in the interest of justice to summon the 
witnesses he will certainly give an o 7 > 
portimity to the applicant to record the 
statements of the witnesses after issuing 
regular summons to them. The reference 
is disposed of accordingly. 

10. MIAN JALALUDDIN J. : I agree. 

Reference answered 
accordingly. 
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FULL BENCH 

S. M. FAZL ALI, C. J., J. N. BHAT 
AND ANANT SINGH JJ. 

Autar Singh, Petitioner v. Sohan Lai, 
Respondent. 

Civil Revn. No. 80 of 1968, D/- 10-6- 
1969, against the Order of Dist. J., Jammu, 
D/- 28-8-1965. 

Houses and Rents — Jammu and 
Kashmir Houses and Shops Rent Control 
Act (14 of 2009), Section 8 — Fixation of 
fair rent hy consent of parties — Second 
application for the same relief is barred 
— Previous order operates as estoppel hy 
conduct — Plea that ^toppel could not 
lie against a statute is not available — 
Principles as to availability of plea of 
estoppel against statute, stated. AIR . 
1956 Punj 95, Dissented from — (Evidence 
Act (1872), Sec. 115 — Estoppel against 
statute — Exceptions to the bar of, stated). 

The tenant applied before the Rent 
Controller for fixation of fair rent for the 
shop in his occupation imder Section 8 
of the Jammu & Kashmir Houses and 
Shops Rent Control _ Act. The parties 
arrived at a compromise and agreed on a 
rent of Rs. 25 per month and the Rent 
Controller fixed that amovmt as fair rent 
for the premises. After paying rent for 
sometime at that rate, the tenant filed 
another 'application for the same relief. 
The landlord contended that the second 
application was barred by prindple of 
res judicata and secondly that the tenant 
was estopped from asking the Rent Con- 
troller to reassess the rent. The tenant 
argued that since the order was passed on 
agreement of the parties and the Court 

GM/IM/D272/69/TVN/T 


did not consider the various factors men- 
tioned in the section for fixation of fair 
rent, there was no estoppel against the 
express provisions of the statute. 

Held, (1) that though the section pres- 
cribed the mode and set out a detailed 
standard for fixing fair rent taking into 
account various factors, there was no pro- 
vision either expressly or impliedly pro- 
hibiting the parties from fixing fair rent 
by agreement, nor did these provisions 
prevent the Controller from giving effect 
to such an agreement. Therefore, the 
doctrine of estoppel could not be called 
into aid in the case. Further, by their 
conduct, the parties dissuaded the Court 
from discharging its statutory obhgations 
in following the procedure laid down in 
sub-clauses (a) to (f) of S. 8. And, the 
Court could have considered various cir- 
cumstances mentioned in sub-clauses (a) 
to (g) of S. 8 only if the parties had pro- 
duced relevant evidence, which they did 
not. They only asked the Court to fix the 
agreed rent as the fair rent. Such a con- 
duct on the part ,of the parties clearly 
operated as an estoppel (Paras 5 to 7) 

(2) that the provision, if at all, was 
meant purely for the benefit of the ten- 
ant in order to protect him from greedy 
landlords who, taking advantage of the 
helpless position of tenants, charge ex- 
orbitant rents. The various sub-clauses 
of Section 8 are inserted in order to 
achieve this statutory end. No question 
of public interest is at all involved in 
making these provisions. In that view_ and 
in the absence of express prohibition 
against feation of fair rent by consent of 
parties, the bar of doctrine of estoppel 
against statutes would not apply to the 
case, (Para 6) 

In cases where there is a statutory pro- 
vision for the benefit of a party, the same 
can be waived and the parties ' can con- 
tract out of the statute by entering into 
a compromise only in the following cir- 
cumstances: (1) Where there is no ex- 
press prohibition or clear inhibition for- 
bidding the contract so that a breach of 
the statutory provisions may amount to a 
patent illegality. In such cases no amotmt 
or agreement can be used to neutralize 
the effect of an express provision engraft- 
ed by the statute. (2) Where the statu- 
toiy provision is purely personal to the 
party concerned and meant for his bene- 
fit and is not in public interest it follows 
that where there is a statutory provision 
which is not for the personal benefit or 
protection of a party ^one but is also in 
public interest, the parties cannot be 
allowed to contravene such a statutory 
provision, (Para 12) 

and (3) that as the tenant by agreeing 
to a particular rent to be fixed as fair 
rent did not choose to adduce any evidence 
before the .Controller nor allowed the 
landlord to adduce any such evidence, in 



1970 


Autcir Sin^li v. Sohan. .Lai (FB) (All C, J.) [Prs. 1-4] J. & K. 27 


a 


a 


the eve of law. the order fixing fair rent 
must be deemed to have taken into con- 
sideration the factors mentioned m Sec- 
tion 8 and it was on fhK^ero^d a 
valid order. AIR 1959 SC 689 & (1906) 
2 KB 119 at 126, Dist.; AIR 1967 SC 591 
& AIR 1958 Bom 1 & AIR 1933 PC 167 
& 8 CP 350 & AIR 1960 Punj 514 & AIR 
1963 J & K 59 & AIR 1966 J & K 22 & 
AIR 1962 All 147 (PB), FoU.; AIR 1956 
* Punj 95, Diss. (Para 13) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 591 (V 54) = 

(1964) 2 SCR 310. P. Venkata 
Subba Rao v. Jagannadha Rao 5 

(1966) AIR 1966 J & K 22 (V 53) = 
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(1963) AIR 1963 J & K 59 (V 50) = 
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(1962) AIR 1962 All 147 (V 49) = 
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S. P. Gupta, for Petitioner; Amar 
Chand, for Respondent 

ALI C. J. : — This is a revirion applica- 
tion against an order passed by the Dis- 
trict Judge Jammu in a Rent Control 
matter, "^e facts giving rise to the pre- 
sent revision may be summarised as 
follows. 


2, The petitioner Autar Singh was a 
lessee of a shop in Bazar Babrian Jammu 
from one Sohan Lai at a fixed rent of 
Rs. 9 per month. Subsequently on being 
persuaded by the landlord, the petitioner 
executed a rent deed in his favour enhanc- 
ing the rent to Rs. 35 per month. The 
petitioner then applied to the Rent 'Con- 
troller Jammu on 23-10-1962 for fixation 
of fair rent. In this proceeding, however, 
the parties arrived at a compromise and 
an agreed rent of Rs. 25 per month was 
fixed as fair rent for the premises. There- 


after the petitioner continued paying rent 
at the agreed rate. On 30-10-1964 the 
petitioner made another application to the 
Rent Controller for refixation of fair rent. 
This application was resisted by the land- 
lord firstly on the ground that the ap- 
plication was barred by the principle of 
res judicata and secondly on the ground 
that having agreed to pay a particular 
rent the petitioner was estopped from 
asking the Controller to reassess the rent. 
The petitioner, however, contended before 
the Controller that as the previous order 
was passed on the basis of the agreement 
of the parties and the Coxirt did not go 
into the various factors mentioned in Sec- 
tion 8 (1) of the Act, there was no estop- 
pel against the express provisions of the 
statute. The Rent Controller, however, 
overruled the plea of the petitioner and 
held that the rent already fixed could not 
be disturbed. The petitioner then went 
up in appeal to the District Judge who 
upheld the order of the Rent Controller 
and dismissed the appeal. 

3. The civil revision application was in 
the first instance heard by a Division 
Bench, which referred it to a Full Bench 
in view of a substantial question of law 
of great public importance being involved 
in the case. 

4. The point that has been canvassed 
before us is as to whether or not the 
order of the Rent Controller dated 6-11- 
1962 by which an agreed rent was fixed 
by the Controller would operate as an 
estoppel against the petitioner in the in- 
stant case. The learned counsel for the 
petitioner submitted that Section 8 (a) 
provides in express terms that the Court 
should take into consideration several 
factors before fixing rent and even if the 
parties agreed to an order being passed, 
that wiLL not prevent the Court from 
complying with the requirements of the 
law. It was further argued that at any 
rate even if the petitioner had given his 
tacit consent to the previous order there 
could be no estoppel against statute. In 
support of this contention the learned 
counsel for the petitioner relied uixjn a 
decision of the Supreme Court in AIR 
1959 SC 689 and submitted that this deci- 
sion overrules some of the cases relied 
upon by the learned District Judge. 

Before, however, we go into this ques- 
tion it will be necessary to examine the 
scope and ambit of Section 8 of the Houses 
and Shops Rent Control Act. Section 8 
runs as unden — 

"In any of the foUowing cases the Con- 
troller shaU, on application by any land- 
lord or tenant, fix the fair rent as set 
forth hereunder: — 

fa) Where the provisions of Sch. A ap- 
ply and there is no cause for the altera- 
tion of the rate of fair rent as determined 
according to the schedule for any of the 
reasons mentioned in the following 
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dauses, in accordance with the provisions 
of Sch. A. 

- (b) Where during the currency of fair 
rent payable for any house or shop there 
has been an increase in the Munidpal 
taxes, rates or cesses in respect of the 
house or shop by adding to it the amount 
of such increase as is payable by the 
landlord by agreement with the tenant 
over and above what is payable by the 
landlord himself londer the local Munid- 
pal law. 

(c) Where during the currency of a fair 
rent payable for any house or shop the 
landlord has made some addition, altera- 
tion or improvement in the house or shop, 
not being tenantable repairs necessary or 
useful for such house or shop, by adding 
to such fair rent payable in one year ten 
percentum of the amoimt reasonably spent 
by the landlord in making the said addi- 
tion, alteration or improvements, the 
added amount being divided amongst in- 
stalments for payment of rent of the year 
as would be just and convenient. 

Provided that when the house or shop 
is in occupation of a tenant at the time 
of the said addition, alteration or impro- 
vement, the additional rent shall not be 
recoverable from such tenant, unless such 
addition, alteration or improvement has 
been made at the written request of the 
tenant. 

(d) Where during the currency of f^ 
rent the landlord has supplied any furni- 
ture for use of the tenant in the house or 
shop by adding to such fair rent payable 
in one year ten percentiun of the price of 
the said furniture as on the day they are 
supplied, the added amount being divid- 
ed amongst instalments for payment of 
rent of the year as would be just and 
convenient. 

(e) Excepting the case covered by Cl. (f) 
where the provisions of Sch. A for deter- 
mining the fair rent do not apply, either 
because the house or shop or the whole 
of the house or shop was not let during 
the 12 months prior to 1st Baisakh, 1998, 
or for some other reasons, or where any 
house or shop has been let rent free or 
at normal rent, or for some consideration 
other than money rent, or in addition to 
money rent, by fixing the fair rent at a 
rate in accordance with Sch. A, taking the 
rent which would have been reasonably 
payable for the house or the shop if let 
as ’Basic rent’ under the said schedule. 

(f) Where any house or shop has been 
wholly or substantially constructed after 
the last day of Chet 2005, by fixing the 
fair rent payable for one year at a rate 
not less' than 4 percentum and not more 
than six percentum of the reasonable cost 
of construction added to the reasonable 
price of the land, included in the house or 
the shop, as on the day of the commence- 
ment of such construction, taking into ac- 


count the prevailing rate of rent in the 
locality for similar accommodation, wi^ 
similar advantages and amenities and the 
comparative advantages or disadvantages 
of acconunodation in the house or shop. 

Provided that where the house or shop 
in respect of which fair rent is to be fixed 
form a part of the construction, the fair 
rent shall be fixed at a rate which is fairly 
proportionate to the total fair rent of the . 
entire construction. 

fe) Where no provisions of this Act for 
fixing fair rent apply to any premises, by 
determining the fair rent at a rate whidi 
is fair and reasonable. 

(2) If, in fixing the fair rent, the Con- 
troller is required by this Act to deter- 
mine the rent at which the premises were 
let_ during the 12 months prior to 1st 
Baisakh, 1998, but it is .not reasonably 
practicable to obtain sufRdent evidence for 
determining the said rent, he shall deter- 
mine approximately the rent, at which in 
reasonable probability the house or shop 
was let on the date and the rent so deter- 
mined shall be deemed to be the rent at 
which the premises were let during 12 
months prior to 1st Baisaldi 1998 and for 
the said purpose he may have regard to 
the fair rents of similar houses or shops 
in the_ neighbourhood, and may make pre- 
sumptions either against the landlord or 
the tenant who, in his opinion, is in a 
position to produce relevant evidence but 
is refraining from doing it”. 

5. The section no doubt prescribes a 
particular mode and sets out a detailed 
standard for fixing fair rent of a house or 
shop taking into consideration various 
factors, for instance, the price of the land 
included in the house, the date of con- 
struction etc. There is, however, no pro- 
vision which either impliedly or expressly 
prohibits the parties from fixing a fair 
rent by agreement, nor do these provisions 
prevent the Controller from giving effect 
to such an agreement. In these circum- 
stances it seems to us that the doctrine of 
estoppel against Statute caimot be called 
into aid in the instant case. Furthermore, 
what has happened > in the present case is 
that the parties by agreeing to a com- 
promise and asking the Cotut to fix fair 
rent in terms of their agreement dissuaded 
It from discharging its statutory obliga- 
tions in following the procedure laid down 
in sub-cls. (a) to (f) of S. 8 (Supra). Not 
only this, but it is manifest that the 
Court could have considered various cir- 
cumstances mentioned in sub-clauses (a) 
to (g) of S. 8 only if the parties had pro- 
duced relevant evidence before it. Where 
the parties did not lead any evidence on 
any of the factors mentioned in Sec. 8, 
but asked the Court to pass an order in 
terms of their agreement, such a conduct 
of the parties clearly operates as an 
estoppel. 
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In P, Venkata Subba Rao v. Jagannadha 
Rao, AIR 1967 SC 591 their Lordships of 
the Supreme Court held that a decree 
based on a compromise creates estoppel by 
conduct. In this connection their Lord- 
ships while describing the nature of a 
compromise decree observed as follows; — 

"The compromise decree was not a deci- 
sion by the Court. It was the acceptance 
by the Court of something to which the 
parties had agreed. It has been said that 
a compromise decree merely sets the seal 
of the Court on the agreement of the par- 
ties. The Court did not decide anything. 
Nor can it be said that a decision of the 

Court was implicit in it”. 

« * * * * 

"The decree might have created an 
estoppel by conduct between the par- 
ties”. (See p. 595). 

6. Their Lordships of the Supreme 
Court in that case pointed out that even 
tiiough the principle of res judicata could 
not be attracted because the law was 
amended after the previous order, yet 
theix Lordships recognized that a decree 
might create an estoppel by conduct be- 
tween the parties. In our opinion once 
the agreement merged into the order of 
the Court, it was not - an agreement 
simpliciter, but an agreement to which was 
super-added the command of the Court. 
Thus it was not a case where the parties 
by a bilateral agreement sought to con- 
tract out of the statutory provisions of 
the Act as happened in AIR 1959 SC 689 
(Supra). In that case it appears that under 
the agreement of lease the landlord had 
permitted the tenant to sublet the pre- 
mises but the statute, namely, the Bom- 
bay Rents, Hotel and Lodging House 
Rates pontrol Act (57 of 1947) expressly 
^oMbited any sub-letting by the tenant. 
Their Lordships _ held that in view of the 
express prohibition the agreement stood 
overruled and it was not open to the 
tenant _ to sublet the premises. Their 
Lmdships further held that since the pro- 
hibition contained in the Act was not only 
meant for the protection of the landlord 
♦u tenant but was in public interest 
the principle of Waiver of Statutory 
nghts could not be called into operation. 
In this connection their Lordships observ- 
ed as follows in that case: — 

"There is thus a manifest distinction be- 
tween this case where the plaintiff asked 
the Court to afford him a remedy against 
one who by contravening Section 15 of the 
Act has made himself liable to eviction 
and those cases where the Court was 
called upon to assist the plaintiff in en- 
forcing an agreement the object of which 
was to do an illegal act. The respondent 
is only seeking to enforce his right imder 
the statute and the appellant cannot be 
permitted to assert in a Court of justice 
any right fotmded upon or growing out 


of ’an illegal transaction; Gibbs and 
Sterrett Manufacturing Co. v. Brucker, 
(1884) 111 US 597, 601 = 28 Law Ed 534, 
535. In our opinion Section 15 of the 
Act is based on public policy and it has 
been held that if public policy demands 
it even an equal participant in the illegali- 
ty is allowed relief by way of restitution 
or rescission, though not on the contract”. 

X X X X X X 

"Assuming that to be so, ‘ and proceed- 
ing on the facts found in this case the 
plea of waiver cannot be raised because 
as a result of giving effect to that plea 
the Court would be enforcing an illegal 
agreement and thus contravene the statu- 
tory provisions of Section 15 based on 
public policy and produce the very result 
which the statute prohibits and makes 
iUegal”. 

X X X X X X 

"In the instant case the question is not 
merely of waiver of statutory rights enact- 
ed for the benefit of an individual but 
whether the Court would aid the appellant 
in enforcing a term of the agreement 
which Section 15 of the Act declares to 
be illegal”. 

This case is clearly distinguishable from, 
the facts of the present case. To begin 
with, the first distinction lies in the fact 
that in the present case the statutory pro- 
vision as quoted above does not constitute 
an express prohibition against fixation of 
fair rent by consent of the parties. Se- 
condly the provision, if at all, is meant 
purely for the benefit of the tenant in 
order to protect him from greedy land- 
lords who taking advantage of the helpless 
position of tenants charge exorbitant 
rents. The various sub-clauses of Sec. 8 
are inserted in order to achieve this statu- 
tory end. No question of public interest 
is at all involved in making these provi- 
sions. Finally in the present case the 
agreement of the parties had merged into 
an order of the Court which by the con- 
duct of the parties had been dissuaded 
from performing its statutory obligations. 
Thus the order fixing an agreed rent would 
operate as a clear estoppel by conduct 
against the petitioner. 

We are fortified in our view by a deci- 
sion of the Bombay High Court in Popat- 
lal v. Kalidas, AIR 1958 Bom 1 where in 
similar circumstances fixation of fair rent 
by consent of the parties was upheld. In 
that case their Lordships observed as 
follows: — 

"Standard rent cannot be a constant 
figure. Standard rent depends upon cir- 
ciunstances, and as circumstances change, 
the standard rent would also vary. There 
can be no immutability about it. Besides 
the tenant having once given the Court 
to ■ understand to the satisfaction of the 
Court, that he considered the rent pro- 
posed by the landlord during trial or ap- 
peal to be a just and reasonable standard 
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rent which was acceptable to him and 
having invited the Court to decide the 
question accordingly and incorporate the 
decision in its decree, it would not be 
open to him to say subsequently, as be- 
tween the same parties and in respect of 
the same premises, that the previous deci- 
sion of the Court would not bind him.” 
(See page 4 of the Reports). 

7. These observations apply precisely 
to the facts of the instant case. In fact 
if we allow the petitioner to reagitate the 
question of rent after having agreed to 
get the same fixed bv the Court, it will 
run against the well-known principle that 
a person cannot be allowed to approbate 
and reprobate at the same time. In Ambu 
Nair v. Kelu Nair, AIR 1933 PC 167 at 
p. 169 their Lordships of the Privy Council 
while citing an earlier case observed as 
follows: — 

"It is a well accepted principle that a 
party cannot both approbate and repro- 
bate. He cannot, to use the words of 
Honeyman, J. in Smith v. Baker, 8 C. P. 
350, 'at the same time blow hot and cold. 
He cannot say at one time that the 
transaction is valid and thereby obtain 
some advantage to which he could only 
be entitled on the footing that it is valid, 
and at another say it is void for the pur- 
pose of securing some further advan- 
tage’.” 

8. In Vas Dev Sharma v. Milkhi Ram, 
AIR 1960 Puni 514 Grover, J., took almost 
the same view in similar circumstances 
and held that where in a decree for eject- 
ment the tenant agieed to vacate and 
admitted the, fact that the landlord was 
entitled to possession, a consent decree 
could be validly passed even if there was 
no evidence to show the existence of 
personal necessity. Grover. J., pointed 
out that in such cases the conduct of the 
tenant in agreeing to be evicted amounted 
to a clear admission of the facts pleaded 
by the landlord. The same view has been 
taken by one of us (Bhat, J.) in 1963 Kash 
LJ 133 = (AIR 1963 J & K 59). In that 
case Bhat, J. pointed out that where the 
tenant agrees to vacate the premises the 
Court had no option but to pass a decree 
for eviction. Indeed if the Court refuses 
to pass a decree for eviction a most 
anomalous situation would arise. For in- 
stance A. a landlord brings a suit for evic- 
tion against B, his tenant on the ground 
of personal necessity. Before A gives his 
evidence, B enters into a compromise with 
him agreeing to vacate the premises. In 
such cases it caimot be argued with any 
show of force that a decree should not be 
passed unless the statutory prowsions of 
personal necessity are satisfied. The ten- 
ant may say 'I walk out today; let the 
landlord do what he likes’. Thus the 
Court cannot force the tenant to remain 
in the premises. In such cases a compro- 
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mise decree can always be passed, because 
the provision is purely for the benefit of 
the tenant and if the tenant is ready to 
waive the benefit there can be no objec- 
tion to the Court in passing a compromise 
decree. The same view was taken in a 
later decision of this Court in 1964 Kash 
LJ 176 = (AIR 1966 J & K 22). 

9. A Full Bench of the Allahabad High 
Court took the same view as we have 
taken in the present case, in an applica- 
tion for fixation of fair rent. In Daulat 
Ram V. Triloki Nath, AIR 1962 All 147 at 
p. 149 their Lordships . observed as 
follows: — 

The second part of the question is whe- 
ther there could be a valid and enforcea- 
ble agreement of fixation of rent in res- 
pect of any accommodation before an 
allotment order is passed in res- 

pect of the said accommodation under the 
provision of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act. 

X X X X X X 

"We have examined the language of 
Sec. 7 of the U. P. (Temporary) Control 
of Rent and Eviction Act and we have 
found in it no prohibition to an agreement 
for fixation of rent between landlord and 
a person who may later become a tenant 
under the provisions of that section, being 
arrived at prior to the order of allotment”. 

X X X X X X 

"In fact neither in the U. P, (Tempor- 
ary) Control of Rent and Eviction Act, 
nor in the rules framed under that Act, 
nor in any orders made by the District 
Magistrate of Mathura under tbe provi- 
sions of that Act which have been brought 
to our notice, is there any prohibition 
against an agreement for fixation of rent 
between any landlord and his tenant. The 
only provision about agreement for fixa- 
tion of rent between a landlord and a 
tenant in -the U. P. (Temporary) Control 
of Rent and Eviction Act is contained in 
Section 5 (1) and that only lays down that 
if there is an agreement, the rent shall be 
payable in accordance with that agree- 
ment”. 

10. As against these authorities, the 
only case taking a contrary view cited 
before us was that of a single judge of 
the Punjab High Court in Niranjan Singh 
V. Shri Bhagwan Ram. AIR 1956 Punj 95. 
For the reasons that we have already 
given we respectfully express our dissent 
from the view taken by Bhandari, J. in 
the case. 

11. Reliance was also placed on Mayor 
Aldermen and Citizens of Norwich V. 
Norwich Electric Tramways Co., (1906) 2 
KB 119 at page 126 where Vaughan- 
Williams L. J. observed as follows: — 

"It appears to me therefore, that the 
legislature having in the interests of pie 
public provided that disputes of the land 
mentioned in the section shall be deter- 
mined by an expert nominated by the 
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Board of Trade, the contention that there 
"was a "Waiver of "that pro"vision so _as to 
give jurisdiction to the High Court is not 
open to the plaintiffs. The same con- 
siderations appear to me to apply to the 
argument that there "was something in the 
nature of an estoppel, -which indeed was 
not very seriously pressed upon us”. 

The decision of the King’s Bench Di"vi- 
sion is clearly distinguishable on the 
ground that there the Court held that the 
statutory pro-vision was not merely for 
"the ben^t of the party but was in public 
interest. In other words the King’s Bench 
Di-vision has taken the same view as the 
Supreme Court in the case (Supra). 

12. Thus after a careful consideration 
of the authorities the folio-wing proposi- 
•tions eme.rg.e; — 

In cases where there is a statutory pro- 
■vision for the benefit of a pai^, the same 
can be waived and the parties can con- 
tract out of the statute by entering into a 
compromise only in -the following cir- 
cumstances: — 

U) "Where there is no express prohibi- 
tion or dear inhibition forbidding 
the contract so that a^ breach of 
"the statutory pro-visions may 
amount to a patent illegality. In 

■ such cases no amormt of agreement 
can be used to neutralize the effect 
of an express pro-vision engrafted 
by the Statute. 

(2) "Where the statutory pro-vision is 
purely personal to . the party con- 
cerned and meant for his benefit and 
is not in public interest it follows 
■that where there is a statutory 
pro-vision which is not for "the per- 
sonal benefit or protection of a 
party alone but is also in public 
interest, ' the parties cannot be 
allowed to contravene such a statu- 
tory pro-vision. We are fortified in 
our -view by -the folio-wing observa- 
tions made in "Volume 92 of Corpus 
Juris Secundum at pp. 1066-68: — 
..The doctrine of waiver extends 
to rights and pri-vileges of any 
character, and, since the word 
*waiver’ covers every conceivable 
light, it is the general rule that a 
pemon may waive any matter 
wMch affects his property, and any 
ali^able right or pri-^ege of 
which he is the o-wner or which 
belongs to him or to which he is 
legally entitled, whe-ther secured 
by contract, conferred by statute, 
or guaranteed by Constitution, pro- 
vided such rights and privileges 
rest in the indi-vidual, are intended 
for his sole benefit, do not infringe 
on the rights of others and further 
pro-vided -the -waiver of -the right or 
pri-vilege is not forbidden by law, 
and does not contravene public 
■poEcy, and the principle is recog- 


nized "that everyone has a right to 
waive, and agree to waive, the 
advantage of a law or rule made 
solely for the benefit and protection 
of the indi-vidual in his private 
capacity, if it can be dispensed with, 
and relinquished -vuthout infringe- 
ment on any public right, and -with- 
out detriment to the community at 
large. Whether the right relin- 
quished is of great or little value 
does not affect the capacity of its 
owner to relinquish it”. 

We respectfully agree with the observa- 
tions made above and which in our opinion 
correctly lays do-wn the law of waiver on 
the subject. 

13. Lastly we are of the view that as 
the petitioner by agreeing to a particular 
rent to be fixed as fair rent did not choose 
to adduce any evidence before the Con- 
troller nor allowed the re^ondent to 
adduce any such evidence, in the eye of 
law, the order fixing fair rent must be 
deemed to have taken into consideration 
the factors mentioned in Section 8 and it 
was on this ground also a valid order. 

14. For the reasons given above, we 
hold -that the learned District Judge took 
"the right -view in "thinking that the tenant 
was estopped from reagitating the ques- 
tion of fixation of. fair rent. Ihe applica- 
tion is therefore, disriiissed with costs. 

15. J. N. BHAT J. I agree. 

16. ANANT SINGH J.;— I agree. 

Petition dismissed. 
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Anant Earn and another. Petitioners v. 
Chairman, Panchayati Adalat, Tehsil, Hira 
Nagar and others, Opposite Party. 

Writ Petn. No. 167 of 1968, D/- 13-3- 
1969. 

Penal Code (1860), S. 430 — Offence 
under, read with Jammu and Kashmir 
Village Panchayat Act (23 of 1958), S. 72 

— Imposition of recurring fine is illegal 

— Proper course in case of continuing 
breach is to issue notice to accused for 
days during which breach continued, af- 
ford opportunity to defend himself and in 
case offence is proved, punish bim accord- 
ing to law: (1900) ILR 27 Cal 565 and 
(1910) ILK 37 Cal 671 & AIR 1924 Nag 
66 & AIR 1925 Pat 322 & AIR 1926 Lab 
248 & AIR 1965 Punj 232, Rel. on. 

(Para 7) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Punj 232 (V 52) = 

67 Pun LE 134, Jai Singh Pyara 
Singh V. Gram Panchayat Singhan- 
wala 

(1926) AIR 1926 Lah 248 fV 13) - , < 

27 Cri U 465, Aisha V. Emperoar 
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(1925) AIR 1925 Pat 322 (V 12) = 


25 Cri LJ 1357, Pancham Sao v. 
Emperor 7 

(1924) AIR 1924 Nag 66 (V 11) =■' 

24 Cri LJ 318, Baburao v. 

Nagpur Municip^ Committee 7 

(1910) ILR 37 Cal 671 = 11 Cri LJ 
540, Nilmani Ghatak v. Emperor 7 

(1900) ILR 27 Cal 565. Ram Krishna 
Biswas V. Mohendra Nath 7 


R. N, Bhalgotra, for Petitioners; V. S. 
Malhotra. for Opposite Party. 

ORDER; This is a petition for issue of 
a writ of certiorari quashing the order of 
the Pachayati Adalat, Bhaya, Tehsil, 
Hiranagar dated 10-8-1966. 

2. The facts material for the purpose 
of this petition are: 

On 9-8-1964 one Ram Chand filed a 
comnlaint before the Panchayati Adalat, 
Bhaya, alleging therein that Anant Ram 
and Mulk Raj. petitioner and respondent 
No. 3 respectively herein, had committed 
an offence pimishable imder Section 430, 
R. P. C. by obstructing the water channel 
which irrigated his land. On receipt of 
the complaint, the accused were summon- 
ed by the said Panchayati Adalat and 
after protracted proceedings the Pancha- 
vati Adalat, vide its order dated 5-12- 
1965, acquitted Mulk Raj but convicted 
Anant Ram imder the aforesaid section 
of the Ranbir Penal Code and sentenced 
him to a fine of Rs. 25, Against this 
order the petitioner went up in appeal 
to the Sessions Judge, Kathua, who vide 
his order dated 30-5-1966 upheld the 
conviction and sentence and dismissed 
the appeal. As the petitioner did not 
remove the obstruction a notice again 
appears to have been issued to him by 
the Panchayati Adalat to remove the 
obstruction, and on his refusing to do so, 
the Panchayati Adalat, vide its order 
dated 10-8-1966, imposed on him a recurr- 
ing fine of Rs. 2 per diem till he remov- 
ed the obstruction. It is this order which 
the petitioner has challenged by means 
of this writ petition. 

3. Notice with regard to this petition 
was issued to the respondents who have 
appeared through Shri V. S. Malhotra. 

4. The respondents have contested 
the petition inter-alia on the grounds that 
the petition is not maintainable as another 
alternative remedy is open to the peti- 
tioner and the impugned order is warrant- 
ed by the provisions of the Jammu and 
Kashmir Village Panchayat Act, 1958, 
hereinafter referred to as the Act. 

5. Appearing for the petitioner. Shrl 
Bhalgotra has contended before me that 
the order of the Panchayati Adalat imnos- 
ing a recurring fine on the netitioner is 
not warranted by any provision of law. 
Shri Malhotra, has on the other hand con- 
tended that the impugned order can be 


passed under Sections 46. 121 and 125 of 
the Act. 

6. I have gone through the aforesaid 
provisions of law relied upon by Shri 
Malhotra and I am of the opinion that 
though under Section 72 of the Act, the 
Panchayati Adalat can convict a person 
for an offence contrary to Section 430, 
R. P. C. to wit when he commits mischief 
by doing an act which causes or which 
he knows to be likely to cause a diminu- 
tion of the supply of water for agricultural 
purposes i.e., when he mischievously cuts 
off another person’s water supply for culti- 
vation, the order of the nature made on 
10-8-1966 imposing continuing fine could 
not be passed as the same cannot be traced 
to any provision of law. 

7. It is now well settled that the im- 
position of continuing fine carmot be pro- 
spective but can only follow on proof that 
the offence has been committed. A sen- 
tence of daily fine for offence which may 
be committed in future is illegal. It is in 
fact inaposition of fine in anticipation of 
commission of an offence which cannot be 
done. Reference in this connection may 
be usefully made to (1900) ILR 27 
565, where it was held as follows: — ' 

"An order for payment of a daily fine 
is illegal inasmuch as it is in adjudication 
in respect of an offence which has not 
been committed when such order is 
passed”. 

Again in (1910) ILR 37 Cal 671, it was 
held: — 

"A sentence of daily fine in anticipation 
of a continuing offence which may be com- 
mitted after the date of the proceeding in 
whidi it was passed, is illegal”. 

Again in AIR 1924 Nag 66 it was held as 
follows: — 

"Since no person can be . punished for 
a thing he has not done but may possibly 
do in the future or is even likely to do in 
future, a daily fine until the accused com- 
plies with the order passed against him is 
Ulegal”. 

Then again in AIR 1925 Pat 322, It was 
observed: — 

"It is not permissible in law to impose 
a daily fine in anticipation of a commis- 
sion of an offence". 

Reference in this coimection may also be 
usefully made to another dedsion reported 
in AIR 1926 Lah 248. The position that 
the Panchayati Adalat cannot impose a 
recurring fine would also be clear from a 
decision of the Punjab High Court in Jai 
Singh Pyara Singh v. Gram Panchayat 
Singhanwala. AIR 1965 Punj 232. wherein 
it has been held as follows; — 

"The imposition of recurring fine on an 
offender on his first conviction for the 
breach of the provisions of Section 21 of 
the Punjab Gram Panchayat Act is illegal 
as it tantamounts to imposing fee for an 
offence not yet committed, which cannot 
be done, hi a case of this type the course 
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The elements which are usually consi- 
dered relevant to find out the intention 
o£ parties namely the proportion of the 
amount advanced to the value of the 
security, the rate of interest payable on 
the sum advanced, the absence of a pro- 
vision for m akini fj improvements and the 
proportion of the ’rent’ or 'pura- 
pad’ to the income reserved for 
appropriation towards interest taken 
with the fact that the tarwad on 
the date of execution of document was in 
dire need of ' money to discharge debts 
only indicate that a reading of the docu- 
ment in a reasonable manner will show 
that the document was not intended as a 
lease but a mortgage with possession. 

(Para 151 

Therefore, on construction of the docu- 
ment, held, that it was a mortgage an>: 
not a kanom under the Kerala Land Re- 
forms Act (1 of 1964). - (Para 16) 

Nomenclature of a document is not 
conclusive of its nature, merely because 
a marupat was executed on the same date 
in favour of the executant of "kanyadha- 
ram'’, it could not be said that the trans- 
action was a lease. The execution of a 
counter-part is a very common feature in 
Malabar areas even in the case of pos- 
sessory mortgage and hence its existence, 
is normally not an indication either way. 
1961 Ker LT 1033, FoU. (Para 10) 

(B) Tenancy Laws — Kerala Land Re- 
forms Act. 1963 (1 of 1964), S. 12(ll r- 

Section only removes the trammels im- 
posed by provisions of Evidence Act 
especially Ss. 91 and 92 in interpretation 
of documents — In cases to which S. 12 
(1) will not apply, a document has to he 
interpreted subject to Ss. 91 and 92 — 
(Evidence Act (1872), Ss. 91. 92). 

(Para 8) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 SC 876 (V 54) = 

(1967) 1 SCR 314, C. Lakshmi v. 

M. K. Narayani 7, 9 

(1961) 1961 Ker LT 1033 =ILR 
(1961) 2 Ker 589, Hussain Thangal 
V. Ali 10 

(1961) (1961) 1 WLR 170=1960-3 
All ER 672, Davies v. Elsby Bro- 
thers Ltd. 34 

(1958) AIR 1958 SC 941 (V 45) = 

1959 SCJ 121, Ramdhanpuri v. 
Bankey Bihari 2 

(1942) (1942) 2 All ER 674, Booker 
V. Palmer . 3 

(1907) ILR 30 Mad 300=17 Mad 
LJ 189, Gopalan Nair v. Kunhan 
Menon 11 

(1881) ILR 3 Mad 382 (FB); NeUaya 
Variyathsilapani v. Vadaldpat 
Manakal Ashtamvurti Nambudri 11 
K. Kuttikristoa Menon and A. P. 
Chandrasekhar^, for Appellant; A. Achu- 
than Nambiar and T. P. Kelu Nambiar, 
for Respondent No. 1. 
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KRISHNAMOORTHY IYER, 3. The 
second appeal filed by the 4th defendant 
arises out of a suit instituted by the plain- 
tiff for redemption of Ext. A1 dated 2-2- 
1936 executed by the karanavan and the 
three senior anandiravans of the Valia 
Pathirikot tarwad in favour of the first 
defendant and for recovery of posses- 
sion of the plaint properties. Ext. A2 is 
the marupat of the same date executed 
by the first defendant in favour of the 
executants of Ext. A-1. The plaintiff is 
the Court auction-purchaser of the rights 
of Valia Pathirikot tarwad under Ext. A-3, 
sale certificate in O. S. 513 of 1929 on the 
file of the Munsiffs Coiirt, PayyolL The 
suit was instituted in 1953 when the 
Malabar Tenancy Act was in force. In 
view of the repeal of the said enactment 
it is not necessary to state the conten- 
tions of the parties based on the same. 
The suit was decreed by the trial court 
after overruling the contention of the 
defendants that Ext.A-1 is a kanom 
imder Act 4 of 1961. Trial Court took the 
view that Ext. A-1 evidences a mortgage. 
The appeal filed by defendants 3 and 4 
was disposed of by the lower appellate 
Court after coming into force of Kerala 
Land Reforms Act, 1963 (Act 1 of 1964). 
The appellate Judge also took the view 
that the transaction evidenced by Ext.Al 
is not a kanom vmder Act I of 1964 but 
only a mortgage. The decree of the trial 
coxirt allowing recovery of possession was 
therefore confirmed. 

2. The main question to be considered 
in the second appeal is whether the tran- 
saction evidenced by Ext.A-1 is a kanom 
defined in the Kerala Land Reforms Act, 
1963 (Act I of 1964) or whether it is a 
mortgage entitling the plaintiff to recover 
possession of the plaint properties. The 
answer to this question depends upon the 
interpretation of Ext. Al. The guiding 
rule in such cases is furnished by their 
Lordships of the Supreme Court in Ram- 
dhan Puri v. Bankey Bihari, AIR 1958 SC 
941 in the following words: 

"The point to be first decided is whe- 
ther the transaction is a lease as con- 
tended by the contesting respondents. The 
only guiding rule that can be extracted 
from the cases on the subject is that the 
intention of the parties must be looked 
into and that 'once you get a debt with 
security of land for its redemption, then 
the arrangement is a mortgage by what- 
ever name it is called’ (See Ghosh on 
Mortgages, Vth Edition, Voliune I, page 
102 ).’’ 

3. As Lord Greene, M. R., said in 
Booker v. Palmer, (1942) 2 All ER 674 at 
p. 677: 

"There is one golden rule which is of 
very general application, namely, that the 
law does not impute intention to enter 
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into legal relationships where the cir- 
ciomstances and the conduct of the parties 
negative any intention of the kind.” ^ 

4. The definition of 'kanom’ contained 
in Section 2(22) of Act 1 of 1964 in so 
far as it is applicable to the area of Mala- 
bar where the plaint items are situate 
reads thus: 

" 'Kanom’ means the transfer for con- 
sideration, in money or in kind or in 
both, by a landlord of an interest in spe- 
cific immovable property to another per- 
son for the latter’s enjoyment, whether 
described in the document evidencing the 
transaction as kanam or kanapattam, the 
incidents of which transfer includes — 

(a) a right in the transferee to hold the 
said property liable for the consideration 
paid by him or due to him; 

(b) the liability of the transferor to 
pay the transferee interest on such consi- 
deration unless otherwise afireed to by 
the parties: and 

(c) payment of michavaraip or custo- 

mary dues, or renewal on the expiry of 
any specified period 

Explanation: — For the purposes of this 
clause, where there has been no stipula- 
tion in the document evidencing the tran- 
saction for renewal on the expiry of any 
specified period, but there has been a 
renewal or payment of renewal fees, it 
shall be deemed that there has been a 
provision for such renewal in tJtie docu- 
ment;” 

5. In interpreting Ext. A1 the learned 
appellate Judge relying on Section 12(1) 
of Act 1 of 1964, has made use of the 
oral evidence adduced in the case to 
prove the intention of the parties to Ext. 
Al. 'The submission on behalf of the 
appellant was that the said provision 
cannot apply and the finding of the 
learned Judge is therefore vitiated. 

6. Section 12, sub-section (1) of Act 1 
of 1964 reads thus: 

"Notwithstanding anything in the Indian 
Evidence Act, 1872 (Central Act 1 of 
1872), or in any other law for the time 
being in force, any person interested in 
any land may prove that a transaction 
purporting to be a mortgage, otti, 
Karipanayam, Panayam or nerpanayam, 
of that land is in substance a transaction 
by way of kanam, Kanamkuzhikanam, 
kuzhikanam, verumpattam 6r other lease, 
under which the transferee is entitled to 
fixity of tenure in accordance vdth the 
provisions of Section 13 and to the other 
rights of a tenant imder this Act.” 

7. It was contended by the appellants’ 
learned counsel that the above provision 
is not applicable to prove that a docu- 
ment styled a kanom is a mortgage and 
relied on the decision in Lekshmi v. Nara- 
yani, AIR 1967 SC 876 where their Lord- 
ships of the Supreme Court considered 
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the applicability of Section 12(1) of Act 
1 of 1964 to prove that a transaction 
styled kanom-kuzhikanom is a usufruc- 
tuary mortgage and the importance to be 
given to the nomenclature kanom-kuzM- 
kanom in a document. Their Lordships 
on the first aspect observed: 

"If the document , purports to be a 
mortgage. Section 12 of the Act allows the 
parties to prove that it is, in substance, a 
kanam-kuzhikanam or other lease. But if 
the document purports to be or is, on its 
true construction, a kanam-kuzhikanam 
or other lease, S. 12 has no application 
and full effect must be given to thb docu- 
ment according to its tenor.” 
and on the latter said: 

"On the question whether a transac- 
tion is a kanam-kuzhikanam or a usufruc- 
tuary mortgage, the name given to it by 
the parties is a relevant, though not 
always a decisive consideration. If the 
parties described the transaction to be a 
kanam-kuzhikanam it is a valuable in- 
dication that they intended it to be such 
and not a usufructuary mortgage.” 

8. Section 12(1) of Act 1 of 1964 only 
removes the trammels imposed by tlie 
provisions of the Indian Evidence Act 
1872 especially Sections 91 and 92 thereof 
in the interpretation of documents. In 
those cases to which S. 12(1) of Act 1 of 
1964 will not apply, a document has to 
be interpreted subject to Sections 91 and 
92 of the Indian Evidence Act 

It is unnecessary for us to decide about 
the applicability of Section 12(1) of Act 1 
of 1964 to the instant case in view of the 
stand taken by the learned counsel for 
the respondent, that he does not want to 
rely on any evidence coming within the 
ambit of Section 12 of Act 1 of 1964 to 
prove that Ext. Al is only a mortgage. 
It is well settled that Section 92 of the 
Indian Evidence Act forbids the admis- 
sion or consideration of evidence to prove 
the intentions of tte parties and the 
nature of the transaction will have to be 
decided "on a consideration of the con- 
tents of the documents themseives with 
such extrinsic evidence of the surround- 
ing circumstances as may be required to 
show in what manner the language of the 
document is related to existing facts.’ 
According to the learned counsel for the 
respondent Ext. Al furnishes intrinsic 
evidence that it is a mortgage and for that 
purpose it is not necessary to rely on any 
extraneous evidence. We shall therefore 
decide the nature of the transaction evi- 
denced by Ext. A-1 from its terms. 

9. Ext. A-1 is described as a "kanya- 
dharam’. Though its nomenclature may 
not be conclusive, yet it is a valuable ii^ 
dication in interpreting Ext. A-1 whicn 
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cannot be overlooked. Ext. A1 also con-' 
tairiR the elements required by Section 2, 
sub-section (22) clauses (a) and (b) of Act 
1 of 1964, Clause (c) of sub-section (22) 
of Section 2 of the Act is also satisfied as 
Ext, A1 contains a provision for pay- 
ment of michavaram. But even then as 
indicated by their Lordships of the Sup- 
reme Court in AIR 1967 SC 876 already 
quoted it is necessary to decide whether 
Ext. Al involves a transfer of a riRht to 
enjoy the property or is a transfer of an 
interest in the property for securing the 
payment of a debt. 

10. It is necessary at this stage to dis- 
pose of a contention raised by the coun- 
sel for the appellant that because of the 
execution of the marupat Ext. A2. the 
transaction is a lease. It is not possible to 
accept this contention because as was 
.pointed out by Raman Nayar. J. in Hus- 
sain Thangal v. Ali. 1961 Ker LT 1033 at 
p. 1045 the execution of a counterpart is 
a very common feature in Malabar areas 
even in the case of possessory mortgage 
and hence its existence is normally not an 
indication either way. We shall there- 
fore examine the terms of Ext. Al. Ext. 
Al is in favour of a junior member of 
Valia Pathirikot tan^'ad. The considera- 
tion for Ext. Al is Rs. 1100/- and it is 
stated therein that the sum of Ra 1098 is 
for discharging two mortgage debts of 
the years 1926 and 1934 charged upon the 
properties included in Ext. Al. and also 
to pay off the balance of the decree 
amount in O. S. 203 of 1923 on the file 
of the Panvoli Munsiff's Court for which 
the properties comprised in Ext. Al were 
attached and proclaimed to be sold in 
court auction on 3-2-1936. Ext. Al was 
executed on the previous day. namely 
2-2-1936. It is thus clear that the pur- 
pose of the execution of Ext. Al is to 
raise money lor discharging the debts of 
the tarwad. At the time of the execu- 
tion of Ext. Al the properties therein 
were outstanding under a kanom of the 
year 1929 granted by the first executant 
of Ext. Al to two iunior members of 
Valia Pathirikot tarwad. 

The marupat executed by the lessees Is 
Ext. Al. It shows that the properties 
were given on kanom for enjoyment for 
a period of 6 years on receipt of a kanom 
amount of Rs. 2 and Rs. 48 'kozhumanu- 
shyam' and the pattom payable was 1500 
edangazhies of paddy per annum. The 
1st defendant has been directed under 
Ext. Al to pay the kanom amount of Rs, 
2 to the lessees under Exl.A4 and recover 
possession of the properties from them. 
The sum of Rs. 2/- also has been given 
credit in Ext A-1. Ext A-1 is for a term 
of 12 years and the 1st defendant is 
directed to pay every year 50 edangazhies 
of paddy tov'ards 'pattom or purapad’ to 
■fhe transferor, after appropriating 1450 


edangazhies of paddy towards interest on 
the sum of Rs. 11(10/- advanced under 
Ext. Al and for payment of revenue. The 
executants also undertook in Ext. Al to 
hand over to the 1st defendant the re- 
ceipt for the discharge of the decree debt 
and also the two mortgage deeds with 
the endorsements of discharge. There is 
no provision in Ext. Al authorising the 
executants to redeem the property or 
authorising the 1st defendant to demand 
the sum advanced and in default to rea- 
lise the same by the sale of the plaint 
properties after the expiry of the term. 
As in Ext. A4. no manushyam was paid 
to the executants of Ext. Al. 

11. There are a number of decisions 
of this Court and the Madras High Court 
which lake the view that a kanom in 
Malabar has got the incidents of a usu- 
fructuary mortgage and a- lease. In a case 
in Nellaya Variyathsilapani v. Vadakipat 
Manakal Ashtamurti Nambudri. fl881) 
II.R 3 Mad 382 which arose before the 
Transfer of Property Act came into force, 
a Full Bench of the Madras High Court 
in considering the question whether a 
kanom is to be regarded as a lease or a 
mortgage for the purpose of limitation 
said; 

"the object for which the tenure was 
created must be regarded. In some cases 
it must be a mere lease, a sum being ad- 
vanced as security for the rent or for 
proper cultivation to be repaid on the 
expiry of the term. In other cases, and 
most frequently, it is created as a lease 
by way of mortgage to secure a loan ad- 
vanced to the jenm (proprietor).” 

Even after the passing of the Transfer of 
Property Act. there are decisions of the 
Madras High Court that a kanom par- 
takes of the nature of a usufructuary 
mortgage and lease and that it is an 
anomalous mortgage under Section 98 
of the Transfer of Property Act. 

In Gopalan Nair V. Kunhan Menon 
(1907) ILR 30 Mad 300 Benson. J.. poin- 
ted out that where the document on 
the face of its recitals purports to 
evidence a kanom demise it is an anoma- 
lous mortgage within the meaning of 
Section 98 of the Transfer of Property 
Act, "with certain well known incidents 
attached to it by the customary law of 
Malabar." 

These decisions therefore establish, the 
principle that even though a document 
is styled as a -kanom it has to be consi- 
dered and treated as a mortgage in some 
cases and has to be construed and trea- 
ted as a lease in other cases. Section 21 
of the Malabar Tenancy Act. 1929 as 
amended by Act 33 of 1951. AclTof 1954 
and Act 22 of 1956 conferred fixity of 
tenure on certain classes of tenants in- 
cluding kanamdar. But the second pro- 
viso to the section stated that in the case' 



20 Ker. [Prs, 11-15] K, K. Nambiar v. P. Kurup (FB) (K. Iyer J,1 A.LK. 


of a kanamdar whose kanartham exceeds 
in South Malabar sixty per cent of the 
value of the jenmi’s rights in the holding, 
and in other places forty per cent of the 
value of such rights, the kanamdar shall 
not have fixity of tenme. This provision 
was introduced for the first time by the 
Amendment Act 33 of 1951. The reason 
for the proviso stated above is discussed, 
by Sri C. Govindan Nair in his Commen- 
tary on the Malabar Tenancy Act, 1929 
thus: 

"That there is a well-marked distinc- 
tion between the kanom tenure of Nor& 
and South Malabar has been recognised 
by all concerned. They are different in 
their genesis, growth and development. In 
South Malabar the kanom is a cultivating 
lease, the kanartham is small compared 
with the extent .of the holding, the rent 
reserved is a ^bstantial amoimt, the 
transaction is regarded as the creation of 
a tenure between a landlord and a tenant 
and the renewal thereof is the rule. In 
North Malabar, kanoms are really mort- 
gages, the kanartham is heavy, little or 
no rent is payable, as the interest quite 
covers tiie value of the produce, the 
transaction is regarded as one between a 
lender and borrower without any notion 
of tenancy or tenure attached to it and 
the adherence to the twelve years’ term 
and the exaction of renewal fees every 
twelve years is the exception and not the 
rule. Dewan Bahadur (then Sir) Krish- 
nan Nair, therefore, excluded kanams of 
North Malabar altogether from the scope 
of his Bill. The Kaghavayya Committee 
considered it to be a wrong way of deal- 
ing with the situation as there were simi- 
lar kanoms in the nature of mortgages in 
South Malabar also. According to the 
Committee, the logical method was to ex- 
clude from the scope of legislation all 
^noms which are essentially mortgages, 
whether in North or South Malabar. The 
Committee, therefore, recommended the 
exclusion of all kanoms wherein the 
kanartham exceeded 60 per cent of the 
junmam value of the holding both in 
North and South Malabar on the basis 
that the proportion of 60 per cent indi- 
cated a real security trader Section 66 of 
the Transfer of Property Act. The Legis- 
lative Council considered that some dis- 
crimination was necessary and hence vari- 
ed the percentage in the two districts.” 

12. The above is a sufScient answer to 
the contention of the learned counsel for 
the appellant that "Since the parties 
labelled Ext. A1 as 'Kanayadharom’ after 
the commencement of the Malabar Ten- 
ancy Act, 1929 it is conclusive to show 
that the parties iritended the same only 
as a tenure as even under the Amendment 
Act of 1951 dociunents called kanoms are 
considered as mortgages depending upon 
its terms. Ext. A1 is from North Malabar 


and the kanartham is heavy and the rent 
payable is very little. • 

13. A kanom and a mortgage with pos- 
session have therefore many features in 
common and the only way by which a 
conclusion can be reached is to find out 
the object for which the transaction was 
entered into, namely whether it is the 
tramfer of a right to enjoy the property 
or it is only a transfer of interest in pro- 
perty for seeming the repayment of debt 

14. It is therefore necessary to exa- 
mine the elements of the transaction em- 
bodied in Ext. A-1 to find out whether 
the parties intended the creation of a 
lease or debtor and creditor relationship. 
In interpreting Ext. A1 it will be profit- 
able to bear in mind the rule in Davies v. 
Elsby Brothers Ltd., (1961) 1 WLK 170 at 
p. 176 stated thus; 

"It is a general principle of English 
law, not merely applicable to cases of 
misnomer, that the intention which the 
framer of the document has in mind when 
he brings it into existence is not materiaL 
In that we differ from many Continental 
systems. In English law as a general 
principle the question is not what the 
writer of the document intended or meant 
but what a reasonable man reading the 
document would understand it to mean;” 

15. The elements which are usually 
considered relevant to find out the 'inten- 
tion of parties namely the proportion of 
the amount advanced to the value of the 
security, the rate of interest payable on 
the sum advanced, the absence of a pro- 
vision for making improvemmts and the 
proportion of the 'rent’ -or 'purapad’ to 
the income reserved for appropriation 
towards interest taken with the fact that 
the tarwad on the date of Ext. A1 was in 
dire need of money to discharge debts 
only indicate that a reading of the docu- 
ment in a reasonable manner will show 
that Ext A1 was not intended as a lease 
but a mortgage with possession. On the date 
of the execution of Ext. A1 the interest on 
the amovrat advanced thereirader would 
work out at about 12 ■per cent per 
annum. The michavarom or pattom pay-* 
able to- the transferors being ony 50 
edangazhies of paddy per annmn repre- 
sents a very insignificant portion of the 
amount directed to be appropriated 
towards interest. To add to this, the 
usual provisions, one would find in a 
kanom intended as a transfer of property 
for enjoyment, for payment of customa^ 
dues and renewal fees are absent. Apart 
from the above the following recitals m 
Ext. A1 prominently bring out that E^ 
A-1 is only a mortgage. (Here follow the 
recitals in Malayalam) — Ed.) Ibe above 
recitals show that the jenmom right of tne 
tarwad in the properties have been secur- 
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ed for the kanartham by way of mort- 
gage. The dause "(redtal in Malayalam)” 
is very significant and wOl be a conclu- 
sive pointer to the intention of the 
parties to Ext. Al to create a mortgage. 
Though several dedsions were placed 
before us enumerating the diSerent fac- 
tors to be taken into accoimt in the mat-" 
ter of interpretation of documents they 
can only be an aid and the decision of 
this case-shoiild depend solely on the in- 
terpretation of Ext. Al. It is not there- 
fore necessary to discuss those dedsions, 

- 16. We are therefore of the view, that 
Ext. Al is a mortgage and not a kanom 
under Act 1 of 1964. In view of our 
finding that Ext. Al is a mortgage it is 
not possible to contend that Ext. Al is a 
lease tmder Act 1 of 1964 even though 
it may not be kanom within the meaning 
of the Act 

17. No other point was raised before 
us. In confirmation of the judgment and 
decree of the Court below we dismiss the 
second appeal but we make no order as to 
costs. 

Appeal dismissed. 
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(A) Government Land Assignment Regu- 
lation (3 of 1097 ME) Reg. 3, Rulesi 26A 
and 26B — Grant of land — Rights of 
grantee — Government in 1099 ME hold- 
ing that on payment of timber value of 
reserved trees at flat rate of Rs. 35/- pet 
acre of wooded area grantee would ac- 
quire full rights to reserved trees — Pay- 
ment of instalments to he made within 
four years from date of decision and 
consequential notification ■— Paragraph 
in notification not specifying point of 
time from which instalment payment 
should commence as regards grantee 
before 1099 — Grantee, held could not 
choose .his own time for paying instal- 
ments and payments made in 1964 were 
invalid. O.P.No. 337 of 1957 (Kcr) and 
A. S. No. 550 of 1962 (Ker) Overruled. 

(Para 13) 

(B) Constitution of India, Art. 226 — 
Grant of v/aste lands — Whether the 
grantee has acquired rights in the reserv- 
ed trees — Whether contract was formed 
between Government and grantee — Can 
be consMered in a suit instituted for that 
purpose — Court exercising jurisdiction 
under Art. 226 is not proper forum for 
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deciding that matter. Case law discussed. 

(Para 14) 

(C) Government Land Assignment Regu- 
lation (3 of 1097 ME) S. 7 (1) (f) — "Kut- 
tikanom” — It is neither fee nor tax — 
It is Government’s share of value of 
reserved trees — It can vary with mar- 
ket value of timber. 

Kuttikanom is neither a fee nor tax. 
A tax or fee is levied in the exercise of 
sovereign power. In the context Kut- 
tikanom means the Government’s share 
of the value of the reserved trees. The 
grant in the circumstances did not con- 
vey the title to the reserved trees. All it 
did was to grant a concession to the 
grantee to appropriate the trees other 
liian the royal trees enumerated in it for 
consumption within the limits of the 
grant The fact that Kuttikanom was a 
nominal payment in ancient days when 
the value of timber was little, should not 
make one forget its , essentiEd character. 
If Kuttikanom in the context means the 
Government’s share of the value of the 
trees, the value of that share must neces- 
sarily vary with the market value of 
timber. (Para 17) 

Further, if Government have no power 
to fix the value of the reserved trees 
from time to time, under section 7 (1) 
clause (f) of Regulation III of 1097 by fram- 
ing rules so far as grants made before 
1097 are concerned, the Government have 
power as owner of the trees to fix their 
value or the government’s share in it. If 
the value fixed is high and does not re- 
present the Government’s share, it will 
be open to the aggrieved person to file 
a suit for appropriate reiiei 

(Para 17) 

(D) Evidence Act (1872), S. 115 — ^Plea of 
estoppel. 

In order to found a plea of estoppeL 
there must be proof that a party suffered 
detriment by acting upon the representa- 
tion of the other party. (Para 20) 
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MATHEW, J.; Lanwood and Shendumi 
Estates in Kulathupuzha Village, Pathan- 
apuram Taluk, belonged at the relevant 
time to a partnership. The firm appointed 
the 2nd petitioner as its agent to manage 
the estates. The aforesaid estates formed 
part of a bigger estate known as Herford 
-Estate, covering an area of 374.83 acres. 
The land comprised in that estate belong- 
ed to the erstwhile Government of 
Travancore and was assigned under the 
Rules for the sale of Waste Land on the 
Travancore Hills dated 24th April 1965 
to three persons by Ext P-1 dated 29- 
12-1877. 

2. The question of the right of the 
grantees, in respect of trees other than 
the royal trees enumerated in Ext. P-1, 
hereinafter called the reserved trees, in 
this and similar grants was raised by the 
planters, and the Government of Travan- 
core in their proceedings R. O. C. No. 
161/1921/Rev. dt. 28-9-1923 corresponding 
to 12-3-1099 M. E. held that on payment 
of timber value of the reserved trees at 
a flat rate of Rs. 35/- per acre of wood- 
ed area, a grantee would acquire full 
rights to the reserved trees. 

3. On 2nd February, 1894. Rules 26A 
and 26B were added to the Rules fram- 
ed under Regulation HI of 1097 (Gov- 
ernment Land Assignment Regulation). 
Rule 26A provided that in regard to 
reserved trees, the grantee shall pa.v 
their value at such rate per acre of the 
wooded area of the grant, as may from 
time to time be fixed by Government, and 
on such payment, the absolute right over 
all reserved trees in the grant will vest 
in the grantee. The Government issued 
a notification on the same date, w’hicb 
reads; 

"Under Rule 26A of the Rules for the 
sale of Government Lands on the Travan- 
core Hills for coffee or tea cultivation 
dated the 25th February 1923, as amend 
ed by Notification Dis. No. 173 of 1924. 
it is hereby notified, with the sanction of 
His Highness the Maharaja, that in the 
case of grants that may be made rnidei 
the said Rules during a period of four 
years commencing from 1099 and ending 
with 1102 M. E. (inclusive) the rate at 
which the value of reserved trees' on the 
grants is payable, is fixed at Bh. Rs. 35/- 
per acre of the wooded area of eadr 
grant. 

2. The grantees of all estates* assigned 
before 1 099 may, on pa>mient of the said 
rate of Bh. Rs. 35 per acre of the wood- 
ed area, and subject to the other condi 
tions laid down in Rules 26A and 26B 
relating to assignment of lands on the 
Travancore Hills for coffee or tea culti- 
vation, acquire full rights over all the 
reserved trees in their grants; provided 
that no grantee shall be allowed to 
acquire any such right in respect of any 


portion only of his grant Payment may, 
at the option of the grantee, be made in 
five equal annual instalments, but no 
rights wUl vest in him till full pa\Tnent 
is made. Grantees unwilling to pay for, 
and purchase full rights over, reserved 
trees, will have the rights secured to them 
by their title deed and by the Rules ap- 
plicable to their grants T. G. G. dt 19-2- 
1924, Pt. IV. L. R.. Dept, P. 306.” (Govt 
Nctifn. Dis. No. 173-l-24yRev. dated 2nd 
February 1924). . 

4. The 2nd petitioner stating that the 
effect of the notification was that on pay- 
ment at the rate of Rs. 35/- per acre of 
wooded area, the title to the reserved 
trees would vest in the firm, sent a let- 
ter (Ext. P-2) on 8-12-1962 to the 3rd 
respondent praying for permission to cut 
and remove the reserved trees in 99.65 
acres in Linwood estates, that is, 46.56 
acres in Sy. No. 931 /2H and 53.09 acres 
in Sy. No. 931/1 in Kulathupuzha Village 
on payment at the said rate. As there 
was no response to this letter, the 2nd 
petitioner made an application to the .^rd 
respondent (Ext. P-4) on 5-3-1963 repeat- 
ing the prayer. The consent of the 
partners to the permission sought by the 
2nd petitioner was given under Ext. P-5, 
Thereafter, the Forest Department made a 
proposal to the 2nd petitioner by its let- 
ter (Ext. P-6) dt. 25-3-1964 whether the 
2nd petitioner was willing to give a 
written undertaking to abide by the deci- 
sion of the Government as regards the 
rate payable for the tree growth. The 
2nd petitioner agreed to pay at the rate 
to be fixed by Government (Ext P-7). 
The 3rd respondent then sent Ext P-8 
letter to the 2nd petitioner on 29-8-1964 
stating that at the rate of Rs. 100/- per 
acre of the wooded area a sum of Rupees 
10164.85 was payable and directing the 
2nd petitioner to pay the same and pro- 
duce the stamp papers for executing an 
agreement (Ext P-8]. Accordingly, the 
2nd petitioner remitted the amount in the 
State Bank of Travancore, Punalur. and 
sent the chalan receipt to the 3rd res- 
pondent on 10-9-1964. The 3rd respon- 
dent by his letter to the 2nd petitioner 
(Ext P-10) dated 29-10-1964 stated that a 
complete enumeration of the tree growdh 
had been made and that on valuation the 
amount payable by the 2nd petitioner 
W'ould come to Rs. 1,40.700 and directing 
the 2nd petitioner to produce sureti^ 
undertaking to abide by the final deci- 
sion of Government "in regard to 
the revised' rate to be fixed incase 
the revised rate exceeds Rupees 100 
per acre." The 2nd petitioner then 
represented to the 3rd respondent 
(Ext. P-11) that the amount already 
remitted would be more than what is 
legally due and requesting him to pa^ 
the necessary orders permitting the 2nd 
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petitioner to remove the tree growth. The 
2nd respondent, in reply, iniormed the 
2nd petitioner that adequate security has 
to he provided to cover the difference be- 
tween -^e value of the timber at seignior- 
age rate and the provisional value oi 
Es. 100 per acre (Ext. P-13). Thereafter 
by G. p. No. 185/Rev. dt 12-3-1965 and 
by notification S. R. O. No. 117/65 publi- 
shed in the Kerala Gazette No. 12 dated 
23rd March 1965. Government replaced 
Rules 26A and 26B by Rule 26 (1) to (7). 
The new. rule provided that when the 
Government lands are granted, the grantee 
should, instead of paying a flat rate tim- 
ber value for the wooded area in the 
grant, pay the value of all the trees in 
the grant at the average market rate for 
each species or at the current seigniorage 
rate, whichever is higher, as fixed by the 
Chief Conservator or such other officer 
as may be authorised by him. The Gov- 
ernment by Ext. P-14 directed a calcula- 
tion of the amount due from the 2nd 
petitioner on this basis and realisation of 
the balance amount from it. The 2nd 
petitioner by Ext P'16 letter denied its 
liability to pay any amount in excess of 
Rs. 35 per acre of wooded area and pray- 
ed for refund of the excess amount paid. 
The Government by Ext. P-17 dated 15- 
5-1965 directed that if the 2nd petitioner 
will not pay the amount as directed, 
action will be taken in the light of the 
notification G. O. (P) 185/Rev. dated 12- 
3-1965, viz., the Chief Conservator of 
Forests or any officer authorised fay him 
5n this behalf will enter the estates cind 
cut and remove the trees. 

5. The petitioners pray for issue of a 
writ of certiorari or other appropriate 
wrii or order quashing the proceeding? 
of Government evidenced by Ext. P-14 as 
also their proceedings No. 6812/F3/65/AD 
dt. 22-3-1965. for the issue oi a writ of 
mandamus or other appropriate writ, or 
order, directing the respondents to grant 
the required permission and free pass to 
enable the 2nd petitioner or its nominee 
to cut and remove the tree growth in the 
wooded area in 99.65 acres in the Kulath- 
upuzha Village, and for a direction to the 
respondents to refund a sum of Rupees 
7016.60. the amount paid in excess of the 
rate of Rs. 35/- per acre of wooded area. 

6. "When the writ ptetition came up 
for hearing before a single Judge, as he 
felt conaderable doubt about the correct- 
ness of the decision of the Division Bench 
in O. P. No. 337 of 1957, (Ker) he referr- 
ed the case to a Division Bench. The 
Division Bench has placed the case before 
a Full Bench and that is how the mat- 
ter comes before us. 

7. It was submitted for the petitioners 
that the grantees acquired full right in 
the reserved trees comprised in Ext. P-1 
granted by the terms of the grant, that 
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their only obligation if they cut and ca^ 
the timber of the reserved trees outside 
the limits of the grant, is to pay kutti- 
kanom or customs duty or both, as the 
case may he, that ‘kuttikanom* is a nomi-* 
nal fee, or tax, levied m the exercise of 
the sovereign power of the State, and 
cannot be so enhanced as to represent the 
market value of the timber. 

8. Looking at the terms of Ext P-1, 
we are not satisfied that the title to the 
reserved trees passed to the grantees. The 
grant under Ext P-l was for the purpose 
of coffee cultivation. The purpose of the 
grant is relevant to show whether under 
the grant the reserved trees standing on 
the property were intended to be con- 
veyed to the grantees. We are not con- 
cerned in this case with the title to the 
reserved trees which grew up after the 
grant. The petitioners have no case that 
any of the reserved trees in the estates 
was planted or grew up after the grant, 
and that such a tree would stand on a 
different footing from the trees which 
stood on the property on the date of the 
grant So. we are not called upon to con- 
ader any such case. 

9. Ext P-l is a grant made under the 
Travancore Regulation II of 1040 and the 
Rules for the sale of Waste Land on the 
Travancore Hills dated 24th April 1865. 
It conferred a heritable and transferable 
interest in the grantees of the land com- 
prised in it Clause 5 in Ext P-l, which 
Is identical with clause 5 in Form A oi 
the Rules for the sale of Waste Land on 
the Travancore Hills, is the relevant pro- 
vision for deciding this question. It pro- 
vides; 

"Grantees can appropriate to their own 
use within the limits of the grant aU 
timber except the following and such as 
may hereinafter be reserved, namely, 
Teak, Gole Tealc, Blackwood, Ebony, 
Karcomthaly, Sandalwood; should they 
carry any timber -cvithout the limits of 
the grant, it will be subject to the pay- 
ment of kuttikanom or customs duty or 
both, as the case may be. in the same way 
8S timber ordinarily felled”. 

10. We think that If title to the reserv- 
ed trees passed to the grantees, a provi- 
sion of this nature would have been quite 
unnecessary. There was no purpose in 
stating that the grantees will be free to 
appropriate the reserved trees for con- 
sumption within the limits of the grant, 
if title to the trees passed to the grantees; 
the provision is a clear indication that 
the grantees were allowed to cut and ap- 
propriate the reserved trees for consump- 
tion within the limits of the grant as a 
matter of concession. That the title to 
the reserved trees did not pass to the 
grantees in this or similar grants is 
made clear in R, O, C. No. 161/1921/Rev. 
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dated 28-9-1923. That order shows that 
Rs. 35/- per acre of the wooded area was 
fixed by Government as the value of the 
reserved trees and that if a grantee were 
to pay at that rate, he would acquire the 
full rights in the trees. The understand- 
ing of the parties and Government that 
it was as value of the reserved trees that 
Rs. 35/- was fixed is clearly reflected in 
R. O. C. No. 161/1921/Rev. dated 28-9- 
1923. That reads; 

"His Bighness’ Government have given 
their careful consideration to the whole 
question and they feel that it is desira- 
ble, both in the intere^s of the planters 
and of the Government, to set at rest 
the vexed question of timber rights on 
grants made for the cultivation of coffee 
or tea by conferring on the grantees 
absolute right over all the reserved trees 
within the limits of their grants, fexcept 
the five kinds of trees designated 'Royal 
trees’ and described hereunder) after re- 
covering the value of such trees at a 
flat or average rate per acre. The Royal 
trees are: — Teak, Ebony, Blackwood, 
Kanmthaly and Sandalwood. Government 
fixes this rate at Bh, Rs. 35 per acre and 
the value of reserved trees will be re- 
covered at this rate, not on the entire 
area of each ^ant, but only on that por- 
tion of it which is ascertained on inspec- 
tion to be 'wooded’. The idea of Govern- 
ment was to make this flat rate valua- 
tion applicable only to all grants made 
under the Old Waste Land Rules of 1865 
and under the subsequently amended 
Rules up to July 1916. because xmderthe 
amendment to Rule 26 of the Rules dated 
the 5th July 1916, the grantees were free 
to use on their grants timber of the 
reserved species for any purpose other 
than for buildings, free of payment. This 
position was intimated to the planters but 
as they nevertheless desire to secure full 
rights over reserved ti’ees even on grants 
made subsequent to July 1916 by paying 
for them -at the flat rate. Government 
have no objection to extend the flat rate 
of Bh. Rs. 35/- per acre to those grants as 
well, and they direct accordingly. This 
will make the flat rate universally ap- 
plicable to all past grants made under aU 
rules for the cultivation of coffee or tea. 
without any exception. The value of 
reserved trees on each individual grants 
as fixed at the above rate will be payable 
in five equal mmual instalments com- 
mencing fipm the current Malayalam year 
1099. It is however open to any indivi- 
dual grantee -either to pay up the whole 
amoimt due in a lump or in a smaller 
number of instalments than five as he 
chooses. The pmrchase of the tree-growth 
under the above arrangement should be 
made in respect oi entire tree-growtb 
on each grant or title deed area and no 
grantee will be permitted to purchase at 
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a time such .rights on a portion of any 
title-deed area. 

2. If any individual grantee demurs to 
pmrchase rights over the reserved trees 
on his grant under the above arrange- 
ment, he will be left alone with his limit- 
ed rights over such trees and such grants 
will be governed by the conditions in the 
existing title-deeds to him. 

XX XX XX ” 

11. That the 2nd petitioner was under 
no misapprehenaon as to the right of the 
grantees under Ext. P-1 in regard to the 
reserved trees is dear from Eiti. P-2 let- 
ter sent by it to the 3rd respondent The 
letter states: 

“As per the Notification No. Dis. 173 
of 1094/Rev. dt 2-2-1924, the grantees of 
aU estates assigned before 1099 on pay- 
ment of Rs. 35/- per acre of wooded area 
acquire right over tree growth. We there- 
fore request permission for the removal 
of the growth from the wooded area in 
Sy. No. 924/1 on payment of Rs. 35/- per 
acre. We are willing -to pay Thadivila 
for the entire area of 108.90 acres grant- 
ed under Title Deed No. 245 (in Sy. No. 
924/1 of Kulathupuzha Village) and after 
find assessment of the wooded area we 
shall apply for refimd of Thadivila paid 
for bdance area.” 

12. Reference was made by counsd 
for the petitioners to the Travancore Pat- 
tom I^oclamation of 1040, which con- 
ferred full rights in the land on tenants 
of pandarapattom land and the subse- 
quent prodamations and notifications by 
which they acquired the full title to the 
trees in tiie land. They have no appH- 
cation to the land or trees comprised in 
Ext. P-1 grant. 

^ 13. The petitioners contend alterna- 
tively that if Ext. P-1 did not convey the 
title to the reserved trees to thegrOTtees, 
the firm acquired full rights in the 
reserved trees by the 2nd petitioner 
depositing the value of the trees at Rupees 
35/- per acre of the wooded area in 1964 
in pursuance of the Notification nf Gov- 
ernment dated 2-2-1924 incorporating^the 
pro\dsions of R. O. C. No. 161/192l/Rev. 
dated 28-9-1923. The Waste Lands Regu- 
lation n of 1040 was repealed by Gov- 
ernment Land Assignment Regulation 
(Regulation HI of 1097). Section 7 of 
Reflation HI of 1097 provided for mle- 
ma^g power of Government. Section 7 
(1) clause (f) read: 

"Our Government may make rules: 

XX XX XX . 

(f) prescribing the rates at which me 
land may be assigned and the rates at 
which tree-growth may be valued.” 
Government purporting to act under Ime 
clause passed Rules 26A and 26B. The 
notification dated 2-2-1924 was made 
under Rule 26A The contention that tha 
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firm acquired title to the reserved trees 
by depositing at the rate of Rs. 35/- per 
acre of the wooded area is based upon 
second paragraph of the notification dated 
2-2-1924.. 'file contention was that as no 
time limit was specified so far as grants 
made before 1099 M. E. were concerned, 
it was open to the firm to deposit the 
amount calculated in terms of the notifi- 
cation and acquire full rights over the 
reserved trees. Ext, P-4 would make it 
dear that the 2nd petitioner deposited the 
amount with a view to take advantage of 
the provisions in the notification, but we 
are not satisfied that the deposit has been 
made within the time required. If we 
look at the proceedings of Government in 
R. O. C. No. 161/1921/Rev. dated 28-9- 
1923, which preceded the notification, it 
will be dear that the Government did 
not make any distinction between grants 
made before and after 1099, as regartfe 
the period within which the deposit 
should be made. In both the cases, they 
said that the deposit should be made in 
five equal annu al instalments commenc- 
ing from the current Malayalam year 
1099. So far as grants made before 1099 
were concerned, the notification did not 
specify the time within which the five 
equal annual instalments should be paid. 
That this was m inadvertent omission in 
the notification would perhaps be dear 
from the terms of the subsequent Govern- 
ment Order dated 19-11-1928, fixing the 
rate atRs. 50/-. But assuming that the 
terms of the notification dated 2-2-1924 are 
alone rdevant, we think that the reason- 
able reading of the second paragraph of 
the notification is that the deposit must 
be made in five equal annual instalments 
commencing from the date of the noti- 
fication or within a reasonable time of 
it. We do not think that the deposit made 
by the 2nd petitioner in the year 1964 
•would satisfy the requirement of para- 
graph 2 of'tii'e notification, A grantee 
before 1099 cannot choose his o-wn time 
for paying ■the instalments, merdy because 
the paragraph did not specify the point 
of time from which the instalment pay- 
ment should commence. 

14. We have great doubts whether 
Rule 26A and Rule 26B or Rule 26 (1) to 
(7) which replaced them, could have been 
passed by virtue of ■the liile-making power 
under section 7^ of Regulation m of 1097 
as ^at Regulation dealt ■with only fu'ture 
assignment of Government lands. Al- 
though the Waste Lands Regulation (Regu. 
lation n of 1040) has been repealed by 
Government Land Assignment Regulation 
(Regulation m of 1097), and although that 
Regulation was concerned ■with assign- 
ment of Government lands, as it dealt 
with only future assignmen't, we are not 
sure that a rule regarding the incidents 
of grants made before ■the date of ■that 
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Regulation could have been made ■under' 
it. Even assuming that Rules 26 A. and 
26B have been validly framed imder Sec- 
tion 7 of Regulation HI of 1097, and 
would apply to grants made before 1099, 
as already indicated, we do not think 
that the petitioners have satisfied the 
requirements of paragraph 2 of the noti- 
fication, as they have not deposited the 
amount ■within the time. The resiilt can- 
not be otherwise even if we assume ■that 
Rule 26A and 'the notification dated 2-2- 
1924 have no statutory backing. The noti- 
fication would then amount to an offer 
by Government that if any grantee before 
1099 were to make the deposit ■within the 
■time, he would acquire the fuU rights in 
respect of the reserved trees comprised 
in ■Ae grant. The question whether there 
has been an acceptance of ■the offer by 
the firm or its agent in terms of ■the offer 
would pertain to the formation of a con- 
tract and could only be considered in a 
suit instituted for that purpose. A court 
exercising jurisdiction under Art. 226 of 
the Con^tution is not the proper forum 
for deciding the matter. The 2nd peti- 
tioner had agreed on 1-4-1964 under Ext. 
P-7 to pay at a rate ■per acre of the 
wooded area as may be fixed by Gov- 
ernment. He cannot be allowed to urge 
in this proceeding that the agreement is 
not binding on him, Exts. P-10 and P-13 
put it beyond doubt that the rate fixed, 
namely, Rs, 100/- per acre was pro^vi- 
sionaL So, the further question whether 
after the deposit the Government were 
right in demanding further payments by 
the 2nd petitioner for the firm to acquire 
full rights in the reserved trees is one 
which relates to the terms and conditions 
of a contract, if one was formed, and the 
breach thereof and the remedy for that 
also must be sought in a suit. (See in 
this connection, the decisions reported in 
Achuthan v. S^tate of Kerala, 1959 Ker 
LT 125 = (AIR 1959 Ker 239), C. K. 
Achutan v. State of Kerala, AIR 1959 SC 
490, Dr. (Mrs) Rajam Authi v. State of 
Kerala, AIR 1964 Kerala 272 and V. Pun- 
nen Thomas v. State of Kerala, 1968 Ker 
LJ 619 = (AIR 1969 Ker 81) (FB). 

15. We do not think that ■there is any 
substance in the contention that the firm 
was bound to pay only kuttikanom or 
customs duty or both as the case 
may be when reserved trees are 
feUed and taken out of the limits 
of the grant, that Kuttikanom’ is 
only a tax or fee, and the fee or tax can- 
not be so enhanced as to represent the 
market value of the trees themselves. 

16. In the Malayalam and English 
Dictionary by Rev. H. Gundert D. Ph, 
page 278, 'kuttikanom’ is defined as 
meaning "the price of ■timber; fee claim- 
able by the o^wner for every tree cut 
do^wn by the renter”. In "The Manual 
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of Malabar Law” by Kadaloor Eamchan- 
dra Iyer, Chapter page 44, it is stat- 
ed; 

"Kuttikkanom is a mortgage of forests 
by which the landlord assigns on mort- 
gage a tract of forest land, receiving a 
stipulated fee for every tree felled by the 
mortgagee, the entire number of the 
trees to be cut down and the period 
within which they are to be felled beine 
expressly fixed in the karar entered into 
between the parties. ...” 

In the Glossary attached to the Land 
Revenue Manual (1916) Vol. IV. at p. 883, 
the word 'Kuttikkanom’ is said to mean 
"a fee paid to the Sirkar for felling trees 
other than royalties and tax-paying 
trees”. In the Glossary of Admini^ra- 
tive terms, English-Malayalam, by the 
Official Language Committee, at page 302. 
'seigniorage’ is defined as meamng— 
(Ivlalayalam Script omitted — Ed.) 

17. We do not think that "kuttikanom” 
is either a fee or tax. A tax or fee is 
levied in the exercise of sovereign power. 
We think that in the context ''kuttika- 
nom” means the Government’s share oi 
the value of the reserved trees. We have 
already said that Ext. P-1 grant did not 
convey the title to the reserved trees. All 
it did was, to grant a concession to the 
grantees to appropriate the trees other 
than the royal trees enumerated in it, 
for consumption within the limits of the 
grant. The fact that Kuttikanom was a 
nominal payment in ancient days when 
the value of timber was little, should not 
make us forget its essential character. li 
Kuttikanom in the context means the 
Government’s share of the value of the 
trees, the value of that share must neces- 
sarily vary with the market value of tim- 
ber. If the petitioners think that the 
demand under Ext. P-14 does not repre- 
sent the Government’s share of the value 
of the reserved trees, or is in any way 
excessive, it will be open to them to file 
a suit to have that question considered 
and decided. We do not think 'it meet in 
this proceeding to decide that question. 
We are of the view that if Government 
have no power to fix tlie value of the 
reserved trees from time to -time, tmder 
section 7 (1) clause (f) of Regulation III 
of 1097 by framing rules so far as grants 
made before 1097 are concerned, the Gov- 
ernment have power as owner of the 
trees to fix their value or the govern- 
ment’s share in' it and as already indicat- 
ed if the petitioners think that the value 
fixed is high and does not represent the 
Government’s share, it will be open to 
them to file a suit for appropriate relieL 

18, The petitioners’ counsel referred to 
the ' decision of the Dhnsion Bench in O, 
P. No. 337 of 1957 (Ker) and said that 
the decision should govern this case. The 


ground on which that case was decided 
is that the notification of Government 
dated 2-2-1924 did not specify the time 
■vnthin which the deposit- should be made 
so far as grants made before 1099 are 
concerned, and so it was open to the 
petitioner there, to make the deposit at 
any time before the notification was 
repealed and claim ownership of the trees 
in question there. The proceeding of the 
Government in R. O. C. No. 161/1921/Rev. 
dated 28-9-1923, which preceded the noti- 
fication, was not brought to the atten- 
tion of their Lordships when the case 
was argued: and when it was brought to 
their notice during the arguments on the 
review petition filed by the State, their 
Lordships said that there was nothing to 
show that the notification should be read 
along with the Government Order, and 
therefore, there was no time limit for 
depositing the amoimt. With respect, we 
are imable to reach that conclusion and 
we have indicated our reasons for it If 
the notification did not form part of the 
Government Order, then, as we said, the 
reasonable construction of the notifica- 
tion would be that the amoimt must 
be deposited in five equal annual instal- 
ments commencing from the date of 
the notification or at any rate, within 
reasonable time of that data The ded- 
sicn of the Division Bench in A. S. 
No. 550 of 1962 (Ker) only followed the 
decision in O. P. No. 337 of 1957 (Ker) 
without any fresh reasoning. 

19. We do not think that any ques- 
tion . of retrospective operation of R. 2S 
(1) to (7) arises in this case as Govern- 
ment was only regulating the value of 
the reserved trees, the title to which 
remained with them on the date when 
the rule was passed. 

20, It was argued for the petitioners 
that since the 2nd petitioner ‘ deposited 
the amount on faith of the notification 
dated 2-2-1924, the Government ' were 
estopped from contending that the petf' 
tioners did not acquire the title to the 
reserved trees and so the Government 
were precluded from demanding from the 
2nd petitioner any further amount by. 
changing the rules. In support of the 
contention, reliance was placed on fte 
ruling of the Supreme Court in Union 
of India v. Anglo Afghan Agencies AIR , 
1968 SC 718. We do not think that the 
firm or the 2nd petitioner acted upon the 
representation contained in the notifica- 
tion of Government dated 2-2-1924 or that 
any detriment was suffered by them by 
acting upon the representation. In Ext 
P-7 dated 1-4-1964, the 2nd petitioner 
had agreed that if and when the Govern- 
ment happen lawfully to enhance the 
rate, it would be liable and woidd pay 
at such enhanced rate. So, when it depo- 
sited the amount on 9-9-1964, it was ful- 
ly aware of the liability to pay the en- 
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hanced rate. In order to found a plea 
of estoppel, there must be proof that the 
firm or the 2nd petitioner suffered detri- 
ment by acting upon the representation. 
There is no such plea or proof for it. 

21. Counsel for the- petitioners sub- 
mitted that the direction in Ext. P-17 that 
action in the light of notification G. O. 
(P) 185/Rev. dated 12-3-1965 will be 
taken, namely, that the Chief Conserva- 
tor of Forests or any officer authorised 
by him in thLs behalf will be at liberty 
to enter the estates and cut and remove 
the reserved trees is unwarranted.- If the 
direction is imwarranted. this is sl matter 
■ to be agitated in a suit, because it is only 
as proprietor of the trees that the Gov- 
ernment are asserting the right. Besides, 
there is no specific prayer in the writ 
petition to quash the provision in G. O. 
(P) 185/Rev. dated 12th March 1965. which 
sanctions this procedure. 

We dismiss the petition but in the cir- 
cumstances without any order as to costs. 

Petition dismissed. 


AIR 1970 KERALA 27 (V 57 C 6) 
FULL BENCH 

• K. K. MATHEW. T. S. KRISHNA- 

MOORTHY IYER AND V. BALA- 
KRISHNA ERADI, JJ. 

K Prabhakaran Nair, Petitioner v. State 
of K'erala and others. Respondents. 

O. P. No. 549 of 1964, D/- 31-3-1969. 

(A) Cppstitution of India, Art, 226 — 
Orders of High Court on administrative 
side — Writ jurisdiction can be invoked 
to question such orders. AIR 1957 Trav- 
Co. 176 Overruled. AIR 1952 Pat, 309 
(FB) Diss. 

It is well settled that the High Court 
acting in its judicial capacity cannot be 
said to be an authority subject to the 
jurisdiction of the High Court itself under 
Article 226 of the Constitution for the 
issue of a writ of certiorari. But this prin- 
ciple has application only to orders pass- 
ed by Courts in exercise of judicial func- 
tions. There is nothing in the wording 
of Article 226 of the Constitution which 
warrants the imposition of a limitation 
that the jurisdiction of tlie High Court 
under the said Article cannot be invoked 
for the purpose of calling in question 
orders passed by the Chief Justice or by 
High Court itself on the administrative 
side. AIR 1956 SC 285 & AIR 1965 SC 
961 Rel. on. AIR 1945 PC 83 Ref: AIR 
1957 Trav-Co 176. Overruled. AIR 1952 
Pat 309 (FBi, Diss. fParas 5. 6) 

The resiilt of adopting a contrary view 
wo^d lead to the anomalous position that 
while all other Civil servants who may 
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feel aggrieved by orders passed against 
them by other heads of Departments of 
Government, can in appropriate cases 
challenge such orders before the High 
Court under Article 226, the benefit of 
such opportunity is denied to the per- 
sonnel belonging to the staff of the High 
Court and the subordinate Courts, and 
they will be left without the benefit of 
the efficacious and comparatively cheap 
remedy provided for by Article 226 even 
if the ground of challenge against the 
order be a violation of Article 311 of the 
Constitution or of the statutory rules 
framed under Article 309. (Para 7) 

(B) Civil Services — Travancorc Ser- 
vice Regulations — Whether provisions 
of the Regulation are only in the nature 
of executive directions (^aere). 

(Para 8) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 961 (V 52i = 

1965-2 SCR 53, Jyoti Prokash 
Mitter v. H. IL Bose C. J,, 
Calcutta 7 

(1957^ AIR 1957 Trav-Co 176 (V 44) = 

1955 Ker LT 813, Saina Bhai v. 

State 6 

(1956) AIR 1956 SC 285 (V 43) = 

1955-2 SCR 1331, Pradyat Kumar 
Bose v. Chief Justice of Calcutta 
High Court 6, 7 

(1952) AIR 1952 Pat 309 (V 39) = 

. ILR 30 Pat 405 (FB), In re. 

Babul Chandra 6 

(1945) AIR 1945 PC 83 fV 32) = 

1945-2 Mad LJ 314, Goonesinhav. 

De Kretser 5 

(1883) 11 QBD 479 = 52 LJMC 
121, Reg v. Justices of the Cen- 
tral Criminal Court 5 

T. N. Subramania Iyer and K. S. Pari- 
pooman. for Petitioner; GovL Pleader, for 
Respondents (Nos. 1 and 2); V. Sankara 
Menon and K. K, K. Kurup, for Respon- 
dents (Nos. 7 and 8). 

i^lSHNAMOORTHY IYER. J.: The 
petitioner in the original petition apart 
from seeking to quash Ext. P3 passed by 
the second respondent rejecting the peti- 
tioner’s representation Ext P2 which 
questioned the promotion of the persons 
referred to therein as Sheristailar. Dis- 
trict Court in the Travancore-Cochin area, 
has also prayed for being promoted as 
Sheristadar. District Court in the Travan- 
Cochin area earlier than respondents 3 to 
Sin view of his alleged preferential claim 
based upon law qualification. The peti- 
tioner entered service in the Judicial De- 
partment of the erstwhile Travancore 
State on 25-12-1118. He passed the Tra- 
vancore Account Test in 1119 M. E.. gra- 
duated in 1959 and took the B. L, Degree 
in April 1962. By seniority he was ap- 
pointed Sheristadar of the Sub-Court in 
the Travancore-Cochin area in March 
1963. The petitioner’s case is that ac- 
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cording to the rule in force in the Tra- 
vancore State and subsequently in the 
Travancore-Cochin State and also follow- 
ed in the State of Kerala with reference 
to the Travancore-Cochin personnel the 
minimum qualification prescribed for the 
post of the Sheristadar District Court in 
the Travancore Cochin area is Accost 
Test and B. L. degree. According to him, 
even after the formation of tbe Kerala 
State only persons who have passed the 
accoimt test and taken the B. L. Degree 
were promoted as Sheristadar of District 
Comrt in the Travancore-Cochin area and 
that this was the practice till 20-12-1962. 

2. When there was no law graduation 
the second respondent promoted tempo- 
rarily four persons who did not possess 
law qualifications but • who were seniors 
to the petitioner and their appointments 
were regularised on 20-12-1962. The peti- 
tioner &erefore filed Ext. P2 on 31-5- 
1963 to review the order of 20-12-1962 
and promote him as Sheristadar in the 
District Court in the Travancore-Cochin 
area, ExtP2 was rejected by Ext. P3 on 
the sole groimd that "the rule which pres- 
cribed the law qualification as the mini- 
mum qualification for appointment to the 
post of Sheristadar, District Court, in the 
Travancore-Cochin area, is no longer in 
force and hence the petitioner cannot 
challenge the appointment made by the 
High Court. No counter-affidavit has 
been filed on behalf of the first respon- 
dent. But on behalf of the second res- 
pondent the Registrar of the High Court 
has filed a coxmter. 

3. No doubt the petitioner has found- 
ed his petition imder Article 226 of the 
Constitution on the ground that the pro- 
vision fixing the qualification for the 
post of the Sheristadar, District Court, in 
the erstwhile Travancore State is in the 
Travancore Civil Court’s Guide which 
came into force on 1-1-1120 (16-8-1944). 
The relevant rules are Rules 314 and 320 
(iv) in Chapter I, Part II of the Guide. 
Even in the counter-affidavit filed by the 
second respondent the ground justifying 
the rejection of Ext. P2 is based on R. 3 
of the Travancore-Cochin Civil ■ Rules of 
Practice, 1956. It is admitted ' that during 
the period from 1955 to 20-12-1962 the 
High Court has been promoting only law 
graduates as District , Court Sheristadars 
in the Travancore-Cochin area. The rea- 
son given by the second respondent is 
that Rule 3 of the Travancore-Cochin 
Civil Rules of Practice, 1956 was over- 
looked. 

4. In the course of the discussion at 
the Bar a doubt arose whether the pres- 
cription of the qualification for the post 
of the Sheristadar, District Court, in the 
Travancore State was by the Travancore 
High Court or by the Travancore Gov- 


ernment and only embodied in the Civil 
Courts’ Guide, 1120, for reference. The 
particular notifications prescribing the 
qualifications for Sheristadar’s post have 
not been produced. Rule 40 in Part n of 
the Travancore Service Regulations cor- 
rected up to 1959 reads; 

"No person who is not a subject of His 
Highness the Maharaja and who has not 
the requisite academic qualification, as 
per the Public Service Notification (vide 
Appendix No. lA") may be appointed to 
the Public Service in the State vsdthout 
the special sanction of Government, nor 
may any person be appointed ' to the 
Public Service without a certificate in the 
following form (with suitable modifica- 
tions when necessary) from a Medical 
Officer in the Government Service, who 
must be a Licentiate or a Graduate in 
Medicine, or from the Director of Ayur- 
veda.” 

Appendix No. lA of the Travancore Ser- 
vice Regulations prescribes the qualifica- 
tions for the posts in the several depart- 
ments in the State including the Judicial 
Department. It includes the qualifica- 
tions for the post of the Sheristadar, Dis- 
trict Court, or Head Cler^ Munsiffs 
CoTui:. The Government Orders forming 
the basis for the entry are given in the 
third column in Appendix No. lA against 
the entry Sheristadar, District Coiort, or 
Head Clerk, Munsiff’s Court, shown in 
the second column. They are G. O. No.' 
J. 10024, dated the 9th December 1913 and 
G. O. R. Dis. No. 2872/37/JudL dated 11- 
10-1937. The learned counsel for the 
petitioner therefore submitted that the 
prescription of the qualification for the 
post of the Sheristadar. District Court, 
is not by the High Court in its rule mak- 
ing power under the Civil Procedure Code 
of Travancore, but by the Government 
and what is embodied in the Travancore 
Civil Courts’ Guide is only based on fte 
Government Orders. In this connection 
the learned counsel for the petitioner 
referred to an order of the Government 
of Kerala dated 24-7-1958 issued 'by order 
of 'the Governor’. This Order came to be 
passed in the following circumstances. 
Three persons who were working in the 
Judicial Department of the erstwhile Co- 
chin State and who had no law quali- 
fication and acted as Sheristadars m the 
Cochin State were promoted as Sherista- 
dars in the District Courts in the Travan- 
core-Cochin State on the basis of the 
exemption from law qualification grant- 
ed to them by the Government. Persons 
on the Travancore wing having no law 
qualification made representations to the 
Government for exempting them also on 
the analogy of the three persons of the 
Cochin branch. That representation vras 
refused by the Government Order cited 
above stating thus: 
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"The Eegistrar, High Court, has report- 
ed that Ihe persons who are granted 
exemption are Sarvashree M- Kochunny 
Menon, A. B. Narayana Iyer and K. B. 
Chummar. As per the rule in force in 
the erstwhile Cochin State, Law qualifi- 
cation was not required for promotion as 
Sheristadar of District Courts. The peti- 
tioners belonged to the erstwhile Travan- 
core State Service and according to the 
rules in force, in Travancore, law Gradu- 
ates alone were appointed as District Court 
Sheristadars. To adopt a uniform rule 
the High Court decided that only law 
graduates should be posted as Sherista- 
dars of the District Courts. But in doing 
so. eiaim of the above 3 persons (Sri 
Kochunny Menon and two others) came 
in for special consideration and the High 
Court granted them exemption from_ Law 
qualification to hold the post of District 
Court Sheristadar by reason of -fee fact 
that they had also acted as Sheristadars, 

Government have examined the daims 
of the petitioners with reference to the 
relevant rules in the matter and are con- 
vinced that the cases of exemption given 
to Sii Kochunny Menon, Narayanalyer 
and Chummar who belonged to the Co- 
chin area and who had already acted as 
Sheristadars even before the adoption oi 
the unifi ed niles cannot be treated as 
analogous to the case of the petitioners.” 
The above Government Order is also 
stressed by the learned counsel for the 
petitioner as an item of evidence to prove 
the existence of a rule in force on the 
relevant date. The questions whether the 
prescription of qualification for the post 
of the Sheristadar, District Comrt in the 
erstwhile Travancore State was by the 
Government or by the Travancore High 
Court and if it was framed by the latter 
only in exercise of the rule-making power 
under the Travancore Civil Procedure 
Code the adoption of the same by the 
Travancore State in the Travancore Ser- 
vice Regulations and the acceptance of 
the same as amotmting to a rule in 
force even after the formation of 
the Travancore-Cochin State and the 
Kerala State are matters which are 
relevant to a proper consideration 
of Ext. P2. Even if Rule 3 of 
the Travancore Cochin Civil Rules of 
' Practice, 1956 repeals the rule in the 
Travancore Civil Courts Guide prescrib- 
ing the minimum qualification for the 
post of the Sheristadar, the said rule can- 
not in any way affect the Travancore 
Service Relations which have been 
recognised in Rule 2 (1) of the Kerala 
State and Subordinate Services Rules. 
1958. 

It does not appear from the materials 
placed before us that the 2nd defendant 
had this aspect in view when passing Ext 
P3 order. Though in the counter-affida- 


vit filed by the second respondent it is 
asserted that the G. O. of 24-7-1958 al- 
ready referred to proceeded, on a wrong 
impression, there is no counter-affidavit 
filed by the State to that effect. It is not 
possible to discern either from Ext. P3 or 
from the comiter-affidavit filed by the 
second respondent that any groimd other 
than the one stated in P3 was res- 
ponsible for the rejection of Ext. P2..We 
are therefore satisfied that there was no 
proper consideration of Ext. P2 by the 
second respondent in the light of the 
very relevant materials to be taken into 
account Subsequent to Ext P2, the 2nd 
respondent appointed respondents 3 to 8 
having no law qualification as Sherista- 
dars, District Court in the Travancore- 
CocWn area overlooking the alleged claim 
of the petitioner. Ext P-2 has therefore 
to be considered afresh in the light of 
the claims of respondents 3 to 8 also. 

5. The learned counsel for the respon- 
dent pleaded that this writ petition is 
not maintainable as the prayer is for 
issuing a writ to the High Coimt itself. 
It is weU settled that the High Court act- 
ing in its judicial capacity cannot he said 
to be an authority subject to the juris- 
diction of the High Court itself under 
ifrticle 226 of the Constitution for the 
issue of a writ of certiorari. In Goone- 
sinha v. De Kretser, AIR 1945 PC 83 
Lord Goddard observed: 

'Tt is well settled, and counsel did not 
seek to argue to the contrary, that a 
Court having jurisdiction to issue a writ 
of certiorari vidll not and cannot issue it 
to bring up an order made by a Judge 
of that Court. Now will a Superior Coxirt 
issue the writ directed to another Supe- 
rior Court— (1883) 11 Q.B.D. 473— and if 
the Election Judge is to be regarded as a 
special or independent tribunal his Court 
would, in their Lordships’ opinion, be a 
Superior Court. Considering that the 
Court is held before a Judge of the 
Supreme Covurt from whose decision there 
is no appeal, it could not he otherwise. 
But their Lordships are of opinion that 
the_ -^e view is that cognisance of these 
petitions is an extension of, or addition 
to, the ordinary jurisdiction of the Supreme 
Court and consequently certiorari cannot 
be granted to bring up any order made 
in the exercise of that jurisdiction.” 

6. The above principle has application 
only to orders passed by courts in exer- 
cise of judicial ftmctions. The order in 
question was passed hy the High Court 
in exercise of its administrative autho- 
rity in viev? of the control over the 
subordinate courts vested in it. In these 
circumstances we are not prepared to 
hold that the petition is not maintainable. 
We see nothing in the wording of Arti- 
cle 226 of the Constitution which war- 
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rants the imposition of a limitation that 
the jurisdiction of the High Court under 
the said Article carmot be invoked for the 
purpose of calling in question orders pass- 
ed by the Chief Justice or by the High 
Court itself on the administrative side. 
The decision in In re. Babul Chandra, AIR 
1 952 Pat 309 (FB) and Saina Bhai v. State, 

1955 Ker LT 813 = (AIR 1957 Trav Co 
176) were relied on by the learned Gov- 
ernment Pleader to support his conten- 
tion that there is no such power in the 
High Court. But then the Supreme Couri 
pointed out in Pradyat Kumar Bose v. 
Chief Justice of Calcutta High Com^, AIR 

1956 SC 285 at p. 294, thus: 

"This would be enough, to dispose of 
the case against the appellant The learn- 
ed Judges of the High Court have also 
dealt at some length with the question as 
to the maintainability of an application 
for a writ in a case of this kind and of 
the availability of any remedy by way 
of a writ against the action of the Chief 
Justice, whether administrative or judi- 
ciaL 

Arguments in this behalf have also been 
strongly urged before us by the learned 
Advocate-General of West Bengal. In the 
view, however, that we have taken as to 
the contentions raised before us regard- 
ing the validity of the order of dismissal, 
we do not feel called upon to enter into 
the discussion relating to the availabi- 
lity of the writ. We express no opinion 
on the question so raised. 

We consider it, however, desirable to 
say that our view that the exercise of 
power of dismissal of a civil servant is 
the exercise of administrative power may 
not necessarily preclude the availabili^ 
of remedy under Art. 226 of the Consti- 
tution in an appropriate case. That is a 
question on which we express no opinion 
one way or the other in this case.” 

7. Even though the Supreme Court 
has not expressed any final opinion on 
the matter, the above passage seems to 
suggest that an order passed by a Chief 
Justice on the administrative side can in 
an appropriate case be the subject matter 
of a proceeding under Article 226 of the 
Constitution in the same High Court. The 
decision of the Supreme Court was in an 
appeal filed against the decision of the 
Calcutta High Court where a Special 
Bench of that Court took the view that 
no petition under Article 226 of the Con- 
stitution would lie in a High Comt to 
quash the order of the Chief Justice of 
that Court passed on the administrative 
side. It is at any rate clear from the 
decision in AIR 1956 SC 285 that their 
Lordships of the Supreme Court were 
not prepared to accept the extreme view 
of the Calcutta High Court. The subse- 
quent decision of the Supreme Court in 


Jyoti Prokash Mitter V. H. KL Bose. C. J. 
Calcutta, AIR 1965 SC 961. also, by impli- 
cation, tends to support this view. 

The result of adopting a contrary view 
would lead to the anom^ous position that 
while all other civil servants who may 
feel aggrieved by orders passed against 
them by other heads of Departments of 
Government, can in appropriate cases 
challenge such orders before the High 
Court under Article 226, the benefit of 
such opportunity is denied to the per- 
sonnel belonging to the staff of the High 
Court and the subordinate courts, and 
they will be left without the benefit of 
the efficacious and comparatively dieap 
remedy provided for by Article 226 even 
if the ground of challenge against the 
order be a violation of Article 311 of the 
Constitution or of the statutory rules 
framed under Art. 309. We do not think 
that the framers of the Constitutiou while 
enacting Article 226 intended to restrict 
its scope so as to lead to such hardship 
and anomaly. We therefore overrule the 
preliminary objection and hold that the 
petition is maintainable. 

8. We accordingly quash Ext. P3 and 
direct that the petitioner’s representation 
evidenced by Ext. P2 should be consider- 
ed and disposed of afresh in the light of 
the observations contained in' this judg- 
ment. We make it clear that we are not 
expressing any opinion on the question 
whether the provisions of the Travancore 
Service Regulation are only in the nature 
of executive directions. In the circums- 
tances of the case we make no order as 
to costs. 

Order accordingly. 


AIR 1970 KERALA 30 (V 57 C 7) 
FULL BENCH 
P. T. RAMAN NAYAR. 

V, BALAKRISHNA ERADI AND V. 

KRISHNA IYER. JJ. 

P. D. Palakattiunala Devaswom, repre- 
sented by the Secy. Travancore Devas- 
wom Board and others. Appellants v. 
CJlahannan Pylee, Kanjirakkuzhiyil Ala- 
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1965 K. L. T. 616, Partly overruled — 
(Kerala Land Acquisition Act (21 of 1982), 
Ss. 20, 32, 60) — (Travancore Land Acqui- 
sition Act (11 of 1089), Ss. 18, 27) — 

(Civil P. C. (1908), Ss. 2 (2), 26, 96). 

Having regard to the provisions of sec- 
tions 12 and 13 of the Kerala Civil Cou^ 
Act, 1957. irrespective of the value, ir- 
respective of whether the decision is on 
a reference under section 18 or one under 
section 30 of the Land Acquisition Act 
(sections 18 and 27 respectively of the 
Travancore Act, and sections 20 and 32 
of the Kerala Acti and irrespective of 
whetiier the dispute relates to the amount 
of the compensation, or to the title to 
receive it or to both, all appeals from 
decisions of Subordinate Judges lie to the 
High Court It makes no difference whe- 
ther an adjudication regarding title on a 
reference under section 18 of the Central 
Act (section 20 of the Kerala Act and 
Sec. 18 of the Travancore Act’i amounts 
to an award or is only a decree. 

(Paras 2, 6) 

Under the Central and Travancore Acts 
appeals from awards lie only to the High 
Court whatever be the value of the sub- 
ject-matter, The question regarding the 
forum arises only in respect of decrees 
and awards under the Kerala Act and 
decrees that are not awards under the 
Central and Travancore Acts. This ques- 
tion has to be answered with reference to 
the provisions of sections 12 and 13 of 
the Kerala Civil Co\irts Act 

(Para 7) 

A proceeding in "the Co^l^t” under the 
land acquisition statutes is not instituted 
by the presentation of a plaint or in such 
other manner as may be prescribed by 
the rules in the First Schedule to the 
Code, and though the proceeding is a pro- 
ceeding of a civil nature, it is not a suit 
in the sense in which that word is used 
in section 13 of the Kerala Civil Comts 
Act. Therefore, appeals from the decrees 
or orders of a Subordinate Judge’s Court 
in such proceedings lie to the High Court 
under Section 12 of the Kerala Civil 
Courts Act irrespective of the value of 
the subject-matter; and, in no circums- 
tances, can section 13 apply so as to make 
an appeal maintainable in the District 
Court. (Para 8) 

A proceeding in "the Court” under the 
l^d acquisition statutes is not a suit. The 
fiction has had to be enacted, and, it was 
to limit its operation to the award and 
the proceedings pursuant thereto, and 
exclude it from proceedings prior to the 
award that it was. in fact, enacted only 
in respect of the award — else it could 
have been said that the proceeding in 
"the Court” shall be deemed to be a suit. 

(Para 9) 

Hence, under the provisions of theKera- 
la Civil Courts Act, all appeals from tha 
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decisions of a Subordinate Judge under 
the provisions of the Central Act, or the 
Ker^a Act, or the Travancore Act, lie to 
the High Court irrespective of the value 
of the subject-matter. (Amendment ■ in 
Kerala Acts suggested). 1965 Ker L.T. 616 
Partly overruled. - (Paras 11, 12) 

(B) Civil P. C. (19C8), Ss. 96, 11, O. 41 
Rr. 1, 23 — In certain land acquisition ap- 
peals. after hearing parties High Court 
holding that appeals lay to District Coiui 
and ordering return of memorandum of 
appeal — Decision is binding bn parties 
— It is immaterial that the appeals were 
re-entertained by High Court after being 
returned by the District Court upon pre- 
sentation there in accordance with direc- 
tion of the High Court — Land Acquisition 
Act (1894), S. 54. (Para 13) 
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landy v. Viswanathan 13 
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(1965) 2 Ker 159, Thomas v. Vis- 
wanathan PiUai 1, 2. 11, 12, 13 

(1958) AIR 1958 SC 875 (V 45) = 

1959 SCR 703, Venkatachalam v, 
Bombay Dyeing & Mfg. Co. Lti 10 

(1940) AIR 1940 Mad 474 (V 27) = 

ILR (1940) Mad 791 (FB), Chikkanna 


V. Perumal 4 

(1939) AIR 1939 PC 133 (V 26)= 

ILR (1939) AU 460, Mt. Bhagwati 
V. Ram Kali 4 6 

(1936) AIR 1936 Mad 514 (V 23)= 

ILR 59 Mad 554, Krishnamoorthy v. 

SpL Deputy Collector of Land 
Acquisition, Kmnbakonam 4 

(1934) AIR 1934 Mad 103 (2) (V21) = 

ILR 57 Mad 271 (FB), Rajagop^ 

V, Hindu Religious Endowment 
Board. Madras 4 

(1922) AIR 1922 PC 80 (V 9)=ILR 
45 Mad 320, Ramachandra Rao v. 
Ramachandra Rao 3 4. 6 

(1916) AIR 1916 PC 21 (V 3)=ILR 
39 Mad 617, Secy, of State v. 

C. Rama Rao 4 

(1913) ILR 40 Cal 21=39 Ind App 
197 (PC), "Rangoon Botatoung Co,. 

Ltd. V. Collector of Rangoon 3 

(1856) 9 Suth WR 402=Beng LR 
Supp VoL 985, Hurro Chunder 
Roy Chawdhury v. Shoorodhones 
Debia 4 
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wanatha Iyer, for Appellants, Advocate- 
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EAMAN NAYAR, J. : These are appeals 
brought against decisions of "the Court” 
(in each case, a Subordinate Judge) in 
land acquisition proceedings, five of them 
under the provisions of the Kerala Land 
Acquisition Act, 1961 which we shall 
hereafter call the Kerala Act. ^^d the 
remaining five under the provisions of 
the , (Travancore) Land Acquisition Act, 
1089 which we shall hereafter call the 
Travancore Act. (With the exception of 
one provision, namely, section 60 of the 
Kerala Act, the provisions of these two 
statutes are, so far as we are here con- 
cerned, the same as the provisions of the 
Central Act, namely, the Land Acquisi- 
tion Act, 1894, and, in discussing matters 
covered by identical provisions of the 
three statutes, we shall refer to the older, 
better known, and more widely and more 
authoritatively construed provisions of 
the Central Act). In all the ten cases, 
the value of the subject-matter of the 
proceeding is (or is assumed to be) not 
over Rs. 10,000/-. The appeals have not 
been registered pending decision of the 
question whether, in the light of the Divi- 
sion Bench ruling in Thomas v. Viswan- 
athan Pillai, 1965 Ker LT 616 they lie 
to this court and ought not to have been 
instituted in the concerned District Court. 
This question, referred by a single Judge 
to a Division Bench, and, in turn, by liie 
Division Bench to a Full Bench, in the 
wew that the decision just referred to 
might require reconsideration, is the ques- 
tion before us. 

2. We have come to the conclusion 
that, having regard to the provisions of 
sections 12 and 13 of the Kerala Civil 
Courts Act, 1957 (which were not con- 
sidered in 1965 Ker LT 616), irrespective 
of the value, irrespective- of whether the 
decision is on a reference xmder S. 18 
or one under section 30 of the Central 
Act (sections 18 and 27 respectively of 
the Travancore Act, and sections 20 and 
32 of the Kerala Act) and irrespective of 
whether the dispute relates to the amount 
of the compensation, or to the title to 
receive it (in other words, the title to the 
land acquired — apportionment when 
there is more than one person entitled is 
also a question of title, the question be- 
ing the extent of the title or interest of 
each of the persons entitled), or to both, 
all appeals from decisions of Subordinate 
Judges — we ej^ress no opinion as to 
I appeals from decisions of -a Land Acqui- 
Uition Court established under section 58 
I of the Kerala Act;* ’’none has yet been 
established — lie ’to, the High Court. 

And this we think is as it should be. 
For, apart from that disputes regarding 
the amoimt of the compensation general- 
ly involve much larger stakes than the 
subject-matter of the particular proceed- 
ing, any attempt to divide the work be- 
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tween the High Coinrt and the District 
Courts on the basis of the value of the 
subject-matter is fraught with difficulties 
of valuation, and, therefore, with uncer- 
tainty. And, so far as disputes as to title 
are concerned, there is no difference 
whatsoever between a dispute referred 
under section 18 and a dispute referred 
under section 30 of the Central Act. Yet, 
if the value of the subject-matter be the 
basis, it might well happen that, although 
the value be the same, an appeal from 
a decision regarding title on a reference 
under section 30 lies to the District Court 
while one on a reference under S. 18 lies 
to the High Court if the latter be regard- 
ed as an award. Or, if it be not so regard- 
ed, that, in the case of a composite refer- 
ence under section 18, the appeal from 
the decision on the question of title lies 
to the District Court, while the appeal 
from the decision on the question of the 
amotmt of the compensation lies to the 
High Court. We have had the assistance 
of the learned Advocate General, and. of 
course, of counsel for the appellants — 
notice has not gone to the respondents-* 
and gain assurance for our conclusion 
from the circumstance that they have all 
argued for the position that ^ appeals 
lie to the High Court, and are aH agreed 
that that is as it ought to be. 

3. Section 11 of the Central Act 
requires the Collector to 

"make an award xmder his hand of— 

(i) the true area of the land; 

(ii) the compensation which in his opin- 
ion should be allowed for the land; and 

(iii) the apportionment of the said com- 
pensation among aU the persons known 
or believed to be interest^ in the land, 
of whom, or of whose claims, he has in- 
formation, whether or not they have res- 
pectively appeared before him.” 

The third requirement necessarily in- 
volves a determination by him as to which 
among several rival claimants is entitl- 
ed to the compensation. But, in case of 
dispute, section 30 (which though appear- 
ing in a different part of the Act is real- 
ly in the nature of a. proviso to S. 11, 
just as section 29 is supplemental to it) 
enables the Collector, if he is so minded, 
to reserve this question for the decision 
of the Court and to complete the award 
so far as he is concerned — in that event 
he would deposit the amount of the com- 
pensation in the Court as required by 
sub-section (2) of section 31. When that 
happens, the proceeding in the Court is, 
as pointed out by the Judicial Committee 
in Ramachandra Rao v. Ramachaiidra Rao, 
ILR 45 Mad 320 = (AIR 1922 PC 80), not 
different from an ordinary suit (an inter- 
pleader suit) regarding title to the T^o- 
perty acquired — that the property h^ 
been converted into money does not, m 
any way, alter the position. And as 
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their Lordships were anxious to establi^ 
it is only proper that the decision of the 
Court should he subject to the same 
appeals and to the same forums as in an 
ordinary title suit relating to property of 
the same value. 

This led'thdr Lordships to di^gi^' 
between an adjudication regarding title, 
which they held was a decree within the 
meaning of the Civil Ib^'ocedure Code and 
therefore subject to the appeals provided 
by Sections 96, 100 and 109 of the Code, 
on the one hand, and, on the other, a 
detenninalion of the amount of the com- 
pensation which being in the nature of 
an arbitral award was not a decree and 
was, therefore, as held by their Lord- 
ships in Rangoon Botatoung Co. Ltd. v. 
Collector, Rangoon, (1913) ILR 40 Cal 21 
(PC), subject only to such appeals as 
were expressly provided by the statute 
(namely, the Central Act, section 54), the 
Civil Procedure Code making no provi- 
■ sion in this behali 

4. It must now be regarded as w^ 
settled that appeals lie under the provi- 
sions of the Civil Procedure Code from a 
decision by the court on a reference imdCT 
section 30 of the Central Act, the ded.- 
aon being, a decree within the meaning 
of the Code, the forum being determin- 
ed, so far as first appeals are concerned, 
by the provisions of the relevant Civil 
Courts Act There are nixmerous decisions 
of the several High Courts to this effect 
but, for our purposes, it is sufficient to 
refer to the fuU bench decMons in Chik- 
kana v. Perumal, AIR 1940 Mad 474 (FB) 
and K. Raman v. .Special Tahsildar, for 
Land Acquisition, Kozhikode, 1967 Ker LT 
126 = (AIR 1967 Ker 205) (FB). This 
highly satisfactory result has been reach- 
ed by an application of the principle 
laid down in ILR 45 Mad 320 = (AIR 
1922 PC 80), but it must be confessed, 
not without slurring over the require- 
ment in the definition of a decree in sec- 
tion 2 (2) of the Code that the adjudica- 
tion must be in a suit and the require- 
ment in section 26 that "every suit shall 
be instituted by the presentation of a 
plaint or in such other manner as may 
be prescribed” so that a proceeding insti- 
tuted by a mere reference can hardly be 
a suit within the meaning of the Code. 

"As may be prescribed”, of course 
means prescribed by the rules in the 
First Schedule of the Code — see clauses 
(16i and (18) of section 2 thereof — and 
this is forgotten by decisions which de- 
pend on these words to give the word, 
"suit” the wider ambit given to it by Sir 
Barnes Peacock in Burro Chunder Roy 
Chowdhry v. Shoorodhcmes Debia, (1856) 9 
Suth WR 402, as including "any proceed- 
ing in a Court of Justice to enforce a 
demand”, at a time when the Code con- 
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tained no provision like section 26. And 
by presenting a Nelson’s eye to the cdr- 
cuinstance that the decisions which Secre- 
tary of State V, C. Rama Rao, AIR 1916 
PC 21 and ILR 45 Mad 320 = (AIR 1922 
PC 80), said were decrees within the 
meaning of the Code were dedsions in 
appeal rendered at a time when, by defi- 
nition, a decision in appeal was a decree 
within the meaning of the Code whether 
in a suit or not. Oh this connection refer- 
ence may profitably he made to Raja- 
gopala V. Hindu R^ End. Board, Madias 
AIR 1934 Mad 103 (2) (FB) and Kiishna- 
moorthy v. SpL Deputy Collector of Land 
Acquisition Kmnbakoipm, AIR 1936 Mad 
514). Also by assuming that in merely 
recapitulating what had been decided 
in ILR 45 Mad 320 = (AIR 1922 PC 80), 
Mt. Bhagwati v. Ram Kali, AIR 1939 PC 
133, asserted that the change in the defi- 
nition of, "decree” necessitating that the 
adjudication must be in a suit, did not 
alter the position. 

There is the further difficulty that a 
Subordinate Judge appointed to perform 
the fimctions of the Court under S. 3 (d) 
of the Central Act or xmder section 3 
(c-2) of the Travancore Act (as amended 
by the Kerala Civil Courts Act, 1957) does 
not dedde land acquisition cases as a 
Subordinate Judge’s Court or as a Subor- 
dmate Judge so as to attract the provi- 
sions of sedions 12 and 13 of the Kerala 
Civil Courts Act, or, in Madras, S. 13 of 
the Madras Civil Courts Act (Under the 
Kerala Act section 58 sub-section (4). it 
is the Subordinate Judge’s Court ihat has 
been invested with jurisdiction so that 
unless a Land Acquisition Court is esta-' 
blished imder sub-section (1) of the sec- 
tion this particular difficiil^ might not 
arise), 

5. But justice obviously requires that 
in such -cases there should be appeals as 
in an ordinary suit on title; the legisla- 
tive intent to vouchsafe sudh appeals is 
manifest from the opening words of sec- 
tion 54 of the Central Act and S, 38 of 
the Travancore Act, "Subject to the pro- 
visions of the Code of Ctivil Procedure 
applicable to appeals from original 
decrees” and seems to us implidt in sec- 
tions 28 and 60 of the Kerala Act; and, 
with great respect, we think the courts 
rightly brushed aside the difficulties 
created by lapses in draftsmanship. 

6. An adjudication on title on a refer- 
ence xmder section 18 of the Central Act 
stands on the very same footing as such 
an adjudication on a reference xmder sec- 
tion 30 or on a deposit xmder sub-sec- 
tion (2) of Section 31 xmaccompanied by a 
reference. If such an adjudication is of 
its own force, and without resort to the 
fiction in sub-section (2^ of Section 26. 
a decree within the meaning of the Civil 
Procedxire Code and is not an axvard with- 
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in the meaning of Section 54 of the 
Central Act, then the forum of appeal 
would depend, just as in an ordinary suit 
on title, on the value of the subject- 
matter. But, if it is an award within the 
•meaning of Section 54, an appeal would 
lie only to the High Court. The conven- 
tional view reached by an application of 
the principle laid down in ILR 45 Mad 
320 = (AIR 1922 PC 80) seems to be 
that such an adjudication, whether or 
not it is accompanied by an adjudication 
regarding the amount of the compensa- 
tion (the reference under Section 18 be- 
ing a composite reference), is only a decree 
as defined by Section 2 (2) of the Civil 
Procedure Code and is not an award 
within the meaning of the Central Act 

As we have indicated, the result might 
well be the obviously unsatisfactory result 
that, in a given case, the appeal in res- 
pect of that part of the adjudication that 
relates to title lies to the District Court 
whereas the appeal with regard to the 
part that relates to the amount of the 
compensation lies to the High Court. For 
ourselves, we see little difficulty in read- 
ing sub-section (1) of section 26 of the 
Central Act as requiring the award to 
specify the amount awarded to each of 
the claimants under each of the clauses 
of sub-section (1) of section 23 having 
regard to tire fact that the adjudication of 
the court on a composite reference under 
section 18 has, in addition to determin- 
ing the amount to be awarded as com- 
pensation, to determine to whom the com- 
pensation is to be awarded. If that be 
so. the adjudication regarding title would 
also be an award to which section 54 
would apply; and. we might mention 
that, after observing that so far as ap- 
peals to the Privy Council Were concern- 
ed, the distinction drawn between an 
award and a decree in ILR 45 Mad 320= 
(AIR 1922 PC 80t had become academic 
in view of the amendment of section 54 
of the Central Act which provides for 
such appeals in the case of awards, AIR 
1939 PC 133 went on to recognise that 
sub-section (2) of section 26 inferentially 
provides for a determination by the award 
of a dispute as to the persons interested. 
However that might be, as we shall pre- 
sently show, having regard to the provi- 
sions of sections 12 and 13 of the Kerala 
Civil Courts Act, it makes no difference 
for our purposes whether an adjudication 
regarding title on a reference under sec- 
tion 18 of the Central Act (section 20 of 
the Kerala Act and section 18 of the Tra- 
vancore Act) amounts to an award or is 
only a decree. 

7. Section 26, sub-section (2) of the 
Central Act (section 28 (2) of the Kerala 
Act) says that every award made there- 
under shall be deemed to be a decree 
within the meaning of section 2, dause (2) 


of the Civil Procedure Code. Had nothing 
more been said this would have sufficed 
to attract the provisions for appeals in 
sections 96, 100 and 109 of the Code to 
an award. But the forum for a first 
appeal is specified not by section 96 of 
tbe Code which only says that fte ap- 
peal shall lie to the court authorised to 
hear appeals from the decisions of the 
court which passed the decree, but by the 
concerned Civil Courts Act And, under 
those Acts, the value of the subject-mat- 
ter would determine, whether an apped 
from a decision of a Subordinate Judge 
lies to tlie District Court or to the High 
Court. As a matter of policy, it was 
thought that all appeals from awards 
determining the amount of the compen- 
sation as distinguished from mere decrees 
adjudicating only the question of title, 
should lie to the High Court, and, there- 
fore, section 54 of the Central Act pro- 
vides that, subject to the provisions of 
the Civil Procedure Code with regard to 
appeals from original decrees, and not- 
withstanding anything to the contrary in 
any enactment for the time being in 
force, ah appeal from an award shall only 
lie to the High Court. 

The Kerala Act apparently, did not ap- 
preciate tlie difference between adjudica- 
tions that arc awards and those which are 
mere decrees when it provided by sec- 
tion 60 (quite imnecessarily in view of 
sub-section (2) of section 28) that appeals 
shall lie from the award as if the award 
w'ere a decree made by a civil court under 
tl’.e provisions of the Civil Procedure 
Code. And under the Travancore Act 
before its amendment by the Kerala Civil 
Courts Act appeals could lie only to the 
High Court since references were heard 
only by District Courts — section 38 
thereof accordingly provides ’ for an ap- 
peal to the High Court from an award 
leaving appeals from mere decrees to be 
governed by the Civil Procedure Code. 
Thus it is dear that xmder the Central 
and Travancore Acts, appeals from awards 
lie only to the High Court whatever be 
the value of tlie subject-matter. The ques- 
tion regarding the forum arises only in 
respect of decrees and awards under the 
Keiala, Act and decrees that are not 
awards under the Central and Travan- 
core A.cts. This question .has to be ans- 
wered with reference to the provisions^ of 
Sections 12 and 13 of the Kerala Civil 
Courts Act. 

8. Sections 12 and 13 of the Kerala 
Civil Courts Act nm as follows: 

"12. Appeals from decrees and orders 
of District Court or Subordinate Judges 
Court: — Save as provided in S. 13, regi^ 
lar and special appeals shall, when sum 
appeals are allowed by law, lie from the 
decrees or orders of a District Court « 



1970 


P. D. Devaswom v. TJ. Pylee (FB) (Raman Nayar J.) [Prs. 8-12] Ker. 35 


a Subordinate Judge’s Court to the High 
Court 

"13. Appellate jurisdiction of District 
Court and Subordinate Judge’s Court — - 
Appeals from the decrees and orders of 
a Munsiff’s Court and where the amount 
or value of the subject-matter of thesmt 
does not exceed ten thousand rupees, from 
the original decrees and orders of a 
Subordinate Judge’s Court shall, - when 
such appeals are allowed by law, lie to 
the District Court: 

XX XX XX ” 

This means that appeals from the decrees 
or orders of a Subordinate Judge's Court 
lie (when such appeals are allowed by 
law\ to the High Court excepting that 
where the amount or value of the subject- 
matter of the suit does not exceed Rupees 
lO.OOO/- the appeal shall lie to the Dis- 
trict Court. For section 13 to apply so 
as to make the forum of appeal the Dis- 
trict Court instead of the High Court, the 
appeal must be from a decree or order 
in a suit, for, it is only when the amount 
or value of the subject-matter of the suit 
does not exceed Rs. 10.000/- that it comes 
into play. When the appeal is from a 
decree or order in a proceeding which is 
not a suit, section 12 alone applies, and, 
irrespective of the value of the subject- 
matter — in most such proceedings the 
subject-matter would have no money 
value and the Suits Valuation Act would 
not apply to give it one — the appeal 
would lie to the High Court. 

Section 11 of the Kerala Civil Courts 
Act speaks of "original suits and pro- 
ceedings of a civil nature” clearly recog- 
nizing that there are proceedings of a 
civil nature which are not suits within 
the meaning of that statute; that statute 
is. by its very nature, a supplement to 
the Civil Procedure Code, and in parti- 
cular, by sections 12 and 13. prescribes 
the forum for an appeal under section 
96 of the Code; and it is obvious that 
it uses the word, "suit” to mean a suit 
within the meaning of the Code, namely, 
a proceeding "instituted by the presenta- 
tion of a plaint or in such other manner 
as may be prescribecL” A proceeding in 
"the Court” under the land acquisition 
statutes is not instituted by the presenta- 
tion of a plaint or in such other manner 
as may be prescribed by the rules in the 
First Schedule to the Code, and it follows 
tiiat, though the proceeding is a proceed- 
ing of a (dvil nature, it is not a suit in 
tiie sense in which that word is used in 
secticu IS of the Kerala Civil Courts Act, 
Therefore, appeals from the decrees or 
orders of a Subordinate Judge’s Court in 
such proceedings lie to the High Court 
Under section 12 of the Kerala Civil 
Cotuts Act irrespective of the value of 
the subject-matter; and, in no circum- 
stances, can section 13 apply so as to make 


an appeal maintainable in the District 
Court 

9. We are not forgetting that sub-sec- 
tion (2) of section 28 of the Kerala Act 
like sub-section (2) of section 26 of the 
Central Act says that an award shall be 
deemed to be a decree within the mean- 
ing of the Civil Procedure Code — ^there 
is no such provision in the Travancore- 
Act — and that section 60 of the Kerala 
Act says that an appeal lies from an 
award as if the award were a decree 
passed under the Civil Procedure Code. 
But the fiction attaches only to the award; 
it says no more than that the award shall 
be deemed to be a decree; there is no 
fiction enacted in respect of the proceed- 
ing in which the award is made; and it 
does not follow that, because the award 
is to be deemed to be a decree, the pro- 
ceeding in which the award is made is 
to be deemed to be a suit because under 
the definition in section 2 clause (21 of 
the Code a decree is made in a suit, any 
more than it follows that because under 
section 26 of the Code a suit is instituted 
by the presentation of a plaint, a refer- 
ence by the Collector is a plaint and 
therefore exigible to court fee as such. 

On the contrary, it is precisely because 
a proceeding in "the Court” under the 
land acquisition statutes is not a suit that 
the fiction has had to be enacted, and, 
it was to limit its operation to the award 
and the proceedings pursuant thereto, and 
exclude it from proceedings prior to the 
award that it was, in fact, enacted only 
in respect of the award — else it could 
have been said that the proceec^g in 
"the Court” shall be deemed to be a suit 

10. True, a fiction must be mven full 
rein within the limits set for its opera- 
tion; our imagination must not boggle at 
the consequences — see Venkatachalam, 
V. Bombay Dyeing & Mfg. Co. Ltd., AIR 
1958 SC 875. but, beyond those limits, it 
is to be rigidly excluded. 

11. We hold that under the provisions 
of the Kerala Civil Courts Act aU ap- 
peals from the decisions of a Subordinate 
Judge under the provisions of the Cen- 
tral Act, or the Kerala Act or the Tra 
vancore Act lie to the High Court ir- 
respective of the value of the subject- 
matter and that to the extent that it 
held otherwise. 1965 Ker LT 616 was 
wrongly decided. 

12. It is brought to our notice by the 
learned Advocate-General that, following 
1965 Kor LT 616 which was a case of an 
appeal from a decree, and misapplying it 
to awards, appeals have, in fact been 
instituted in District Courts and decided 
by them not merely from decrees but 
also, despite section 38 of the Travan- 
core Act from awards under that Act 
The result oi otxr decision might perhaps. 
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be to render the decisions in those ap- 
peals void. This is a problem beyond 
•our province but is, we think, capable of 
ready solution by the Legislature. A 
provision in the Kerala Act to the effect 
that a decision of the Court as to the 
amount of the compensation or the title 
to receive it (including the apportion- 
ment thereto) shall be deemed to be a 
decree, along with a provision, in place of 
the present section 60, to the effect that, 
notwithstanding anything to fte con- 
trary in any enactment for the time being 
in force, an appeal from a decree of the 
Court shall lie only to the High Court 
would make the position clear both for 
purposes of execution and for purposes 
of appeal whether "the Comt” be a Land 
Acquisition Court or a civil court invest- 
ed with the jmrisdiction of a Land Acqui- 
sition Court. 

And a retrospective provision in the 
Kerala Civil Courts (similar to that in 
section 54 of the Kerala Court-Fees and 
Suits Valuation Act 1959) to the effect 
that no decision in appeal shall be regard- 
ed as defective merely because the ap- 
peal ought to have been instituted in the 
High Court instead of in the District 
Court, or in the District Court instead of 
in the High Court, although that maybe 
a groimd for interference in appeal or 
revision where objection has been taken 
at the earliest possible opportunity and 
the error has resulted in a failure of jus- 
tice, would provide for aU appeals, not 
merely appeals in land acquisition pro- 
ceedings, brought mistakenly though in 
good faith in the High Court instead of 
in the District Court, or, vice versa. 

13. In three of these cases, namely, 
C. P, A. 1871/68, C. F. A, 3327/68 and 
C. F. A. 3332/68, appeals were, in the 
first instance, instituted in this Court 
and they were registered as A. S. No. 530 
of 1968. A. S. No. 91 of 1963 and A. S. 
No. 92 of 1963 respectively. All of them 
arose from references under, section 27 
of the Travancore Act (sectidn 30 of the 
Central Act), and, after hearing both 
sides, this court held that the appeals lay 
to the District Court and ordered the 
return of the memoranda of appeal — ^in 
fact that much was conceded by coun- 
sel having regard to- the decision in 1965 
Ker LT 6l6. On the appeals being pre- 
sented in the Di^ict Court that court 
purporting to-' follow the- decision in 
Tahsildar, Quilandy v. Viswanathan, 1968 
Ker LT 64 (which was a case of a 
dispute regarding the amount of the 
compensation referred to the Court 
under section 20 of the Kerala Act) 
held that the appeals lay to the 
High Court and not to the District Court 

Accordingly, it ordered the return of 
the memoranda of appeal for presenta- 
tion to the proper court and they have 


once again been presented here. It is 
needless to point out that so long as the 
decision of this court, a decision made 
after hearing both sides, stands, that 
decision is binding on the parties and 
that there can be no question of the ap- 
peals being re-entertained by this court 
To say the least, the learned District 
Judge was guilty of grave impropriety in 
holding that he had no jurisdiction in the 
face of the decision of the High Court in 
the very case on hand — possibly he lost 
sight of the fact that the decision was in 
the very case before him and seems to have 
thought that it was a matter of choice be- 
tween two conflicting precedents. 

14. The District Judge’s order return- 
ing these cases is being taken up in revi- 
sion suo motu, and. pending orders in 
revision, the papers will be retained here. 

15. In the remaining seven cases the 
appeals will be registered and numbered, 

Order accordingly. 
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M. U. ISAAC AND 
P, NAEAYANA PILLAI, JJ. 

L. Jose Kannampilly, Applicant v. Con- 
troller of Estate Duty, Kerala, Emakulam, 
Respondent 

Income-tax Refd. Case No. 36 of 1967, 
D/- 4-10-1968, reference made by Income 
Tax Appellate Tribunal, Madras Bench in 
R. A. No. 1050 of 1966-67. 

(A) Estate Duty Act (1953),. S. 10 — 

Deceased depositing certain sums in Bank 
in the name of minor son — Drawing 
intere^ accrued as guardian of donee and 
using it for his own purpose — Deposit 
amoimt passes on death of the deceased 
donor. (Para 4) 

(B) Estate Duty Act (1953), S. 10— "To 

the entire exclusion of the donor” — ^Deeds 
of gift of immoveable properties in favour 
of sons of donor — Donor taking power 
of attorney from major son and manag- 
ing property pursuant thereto and as 
guardian of minor son and utilising 
income — Gifts, held, hit by S. 10 — 
(1957) 32 I. T. R. (Suppl.) 33 (P. C.) & 
(1959) 37 I. T. B. (Suppl.) 89 (P C.) Reli- 
ed on. (Paras 6 to 10) 

Cases Referred; Chronological Paras 
(1968) Am 1968 Ker 203 (V 55) = 

1967 Ker LT 996, Abdul Hameed 
V. Controller of Estate Duty 5 

(1967) AIR 1967 SC 849 (V 54) = 
1967-63 ITR 497, George Da Costa 
V. Controller of Estate Duty 5 

(1964) AIR 1964 Cal 160 (V 51)= 

(1964) 52 TTR (ED) 1. Rash Mohan 
Chatterjee v. Controller of Estate 
Duty ° 
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(1959) 1959-37 ITR (Supp) 89=1958 
AC 435 (PC), Clifford John Chick 


V. Commr. of Stamp Duties 8 

(1957^ 1957-32 ITR (Supp) 33=1956 
AC 512 (PC), Commr. of Stamp 
Duties of New South Wales v. 
Permanent Trustee Co. of New 
South Wales 6 

(1912) 13 CLR 503, Lang v. Webb 8 

(1898) 1898-2 QB 534 = 67 LJ QB 
947, Attorney General v, Earl 
Grey 5 


C. K. Viswanatha Iyer and M. A. T. 
Pai, for Applicant; C. T. Peter, for Res- 
pondent. 

ISAAC, J,: This is a reference made by 
the Madras Bench of the Income-Tax 
Appellate Tribimal under Section 64 (1) 
of the Estate Duty Act, 1953, on the ap- 
plication of the Axsessee. The questions 
referred are: 

(1) Whether on the facts and In the 
circumstances of the case, the sum of 
Rs. 23,000/- deposited by the assessee in 
the Bank in the name of his minor son 
K. L. Baby on 2-1-1957 is includible in 
the estate of the deceased xmder S. 10 
of the Estate Duty Act? 

(2) Whether on the facts and in the 
circumstances of the case, the value of 
the agricultural properties gifted by the 
deceased to his sons under the gift deed 
dated.' 14-12-1956 is includible in the 
estate of the deceased under Section 10 
of the Estate Duty Act? 

2. Kannampilly Lonappan Lonakunju 
died on 14-12-1962. On 2-1-1957 he 
deposited a sum of Rs. 25,000/- in the 
Catholic Syrian Bank, Ltd., in the name 
of his minor son, K. L. Baby. The deceas- 
ed Was the guardian; and in 'that capa- 
city, he drew fte interest from the bank. 
He did not maintain any accoimts regard- 
ing the amounts so withdrawn. Cta 14- 
12-1956, he executed a deed of gift in res- 
pect of some immovable properties in 
favour of his seven sons, of whom there 
were three minors. He took powers-of- 
attomey from the major sons, and he 
was managing these properties till his 
death as attorney of the major sons and 
guardian of the minors. On 2-9-1962, he 
executed his last will, which stated, 
^ong other things, that the income of 
the gifted properties was utilised by him 
to^ the extent of Rs. 49,000. and that the 
said sum can be recovered by the donee 
frcm his Estate.^ The Appellate Tribunal 
and the subordinate authorities held that 
the aforesaid sum of Rs. 25,000/- and the 
properties gifted by the deceased to his 
sons^ would be deemed to be properties 
passing on the death of the donor by 
virtue of section 10 of the Act 

3. Section 10 reads: 

"Gifts whenever made where donor not 
entirely excluded: Broperty taVpn under 


any gift, whenever made, shall be deem- 
ed to pass on "the donor’s death to the 
extent that bona fide possession and en- 
joyment of it was not immediately assum- 
ed by ticie donee and thenceforward 
retained to the entire exclusion of the 
donor or of any benefit to him by con- 
tract or otherwise.” 

Dealing with the deposit of Rs. 25,000/- 
in the name of the minor son of the 
deceased, the Appellate Tribunal stated: 

"The mere deposit of a sum of money 
in the Bank in the name of another per- 
son does not, by itself, constitute a valid 
gift of that amount in favour of that per- 
son. There must be some other evidence 
to show that the donor intended to’ per- 
manently part with his absolute rights 
over the gifted properties in favour of 
the donee and that the donee also ac- 
cepted the gift. There is no such evi- 
dence in this case. There was nothing to 
prevent the deceased, from withdrawing 
this amount from the bank at any time 
he liked. Admittedly, the deceased had 
received the interest that had accrued on 
the deposited amount. The deceased did 
not maintain any account to show that 
he had credited the interest income in 
the name of his minor son. There was no 
need for the deceased to have withdrawn 
the interest from the Bank and he could 
have allowed it to lie in the Bank itself 
to the credit of the minor if it was his 
intention that the interest income shoTold 
also go to benefit of the minor. The 
deceased, therefore, not only retained pos- 
session of this amount but also enjoyed 
the benefit arising from the gifted pro- 
perties in the shape of interest income. 
Therefore, this amount of Rs. 25,00Q also 
has been rightly included in the estate of 
the deceased and such inclusion is hereby 
confinned,” 

4. The learned counsel for the asses- 
see contended that the Appellate Tribu- 
nal went wrong in holding that the depo- 
at of the amoimt made by the deceased 
in tile name of his minor son did not 
constitute a valid gift, that it was on the 
basis of such a finding that the Tribunal 
held this amount was rightly included in 
the estate of the deceased, and that, in 
so far as the said finding was imtenable, 
the inclusion of the said amount as part 
of the deceased’s estate was also wrong. 
Vve think that there is considerable force 
in the contention that the Tribunal’s 
finding that there was no valid gift can- 
not be sustained. The amount was admit- 
tedly deposited in the name of his minor 
son. The deceased drew the interest ac- 
crued thereon only in his capacity as 
guardian. Possession of the deposit receipt 
and dealing with the deposited amount as 
guardian amount to acceptance of the 
gffi. Tliis constitutes under law a valid 
gift of the amount in favour of the son. 
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Still the question, arises whether by vir- 
tue of section 10 of the Act, this amount 
would be deemed property passing on the 
death of the donor. The learned coun-, 
sel for the assessee submitted that the 
donor was drawing the interest on the 
deposit only as guardian, that he was 
liable to account for all amounts of the 
minor which came into his hands, that, if 
the guardian used the amount for his 
own purposes, it would be misappropria- 
tion, and that it would not affect the 
character of the gift The learned coun- 
sel may be right in the above submis- 
sion; but the question is whether sec- 
tion 10 of the Act would be attracted, 
as the donor was having control of the 
donated property as guardian of the donee, 
and he was drawing the interest there- 
on and using it for his own purposes, 
without keeping it separate from his own 
funds. _ The learned counsel for the 
Revenue submitted that this was suffi- 
cient to attract Section 10. 

5. The scope and ambit of the above 
section came up for consideration before 
the Supreme Court in George Da Costa 
V. Controller of Estate Duty. (1967\ 63 
ITR 497 at p. 501 = (AIR 1967 SC 849 
at pp. 850-851). The Supreme Court said: 

"A gift of immovable property imder 
section 10 will, however, l3e dutiable un- 
less the donee assumes immediately ex- 
clusive and bona fide possession and en- 
joyment of the subject-matter of the gift, 
and there is no beneficial interest reserv- 
ed to the donor by contract or otherwise. 
The section must be grammatically con- 
strued as follows; "Property taken under 
any gift, whenever made, of which pro- 
perty bona fide possession and enjoyment 
shall not have been assumed by the donee 
immediately upon the gift, and of which 
property bona fide possession and enjoy- 
ment shall not have been thenceforward 
retained by the donee to the entire ex- 
clusion of the donor from such posses- 
sion and enjoyment, or of any benefit to 
him, by contract or otherwise. The crux 
of the section lies in two parts; (1) the 
donee must bona fide have assumed pos- 
session and enjoyment of the property, 
which is the subject-matter of the gift, 
to the exclusion of the donor, immediate- 
ly upon the gift, and (2) the donee must 
have retained such possession and enjoy- 
ment of the property to the entire ex- 
clusion of the donor or of any benetit to 
him, by contract or otherwise. As a mat- 
ter of construction we are of opinion that 
both these conditions are cumulative. Un- 
less each of these conditions is satisfied, 
the property would be liable to estate 
duty under section 10 of the Act. This 
view is borne out by the decision of the 
Court of Appeal in Attorney-General v. 
Earl Grey { (1898) 2 Q. B. 534, 541), with 
regard to an analogous provision under 


section 38 (2) of the Customs and Inland 
Revenue Act. 1881. as amended by sec 
tion 11 of the Customs and Inland Reve- 
nue Act, 1889.’’ 

The above decision was referred to by 
this Court in Abdul Hameed v. Control- 
ler of Estate Duty 1967 Ker LT 996 at 
p. 999 = (Am 1968 Ker 203 at p. 205) 
and M. S, Menon, C. J., stated: 

"One aspect of S. 10 did not arise for 
consideration in the decision of the 
Supreme Court mentioned above; the fact 
that the words "to the extent” in that sec- 
tion is a conscious departure from d^e En- 
glish provision.” 

The learned Chief Justice then referred 
to the decision of the Calcutta High Court 
in Rash Mohan Chatterjee v. Controller 
of Estate Duty. (1964) 52 ITR (ED) 1 = 
(AIR 1964 Cal lOO’* wherein the above 
aspect was considered; he quoted the 
following passage from the Statement of 
Objects and Reasons, which would show 
the legislative intent of the above depar- 
ture from the English Statute: 

"This clause brings under charge pro- 
perty given in gift, but in which the 
donor retains some interests by contract 
or otherwise. Where the donor retains 
such interests in a part of the property 
only, estate duty is payable on that part 
only.” 

6. In support of the contention that 
the fact that the donor acted as guardian of 
the donee and drew the interest accrued 
thereon and made use of it, without keep- 
ing it separate, was sufficient to bring the 
case under section 10 of the Act. the 
learned counsel for the Revenue cited the 
decision of the Pri\ry Council in Commis- 
sioner of Stamp Duties of New South 
Wales V. Permanent Trustee Co., of New 
South Wales. (1957) 32 ITR (Supp). 

33 (PC) . In that case the testator 
created a trust over certain fund in 
favour of his minor daughter and trans- 
ferred the same to the trustees. Several 
years after that, when the daughter 
attained majority, she opened an uccount 
in a barJc as instructed by her father, lo 
which the trustees transferred the income 
from the trust fund as directed by the 
daughter. The father was also given 
authority by the daughter, as desired by 
him, to withdraw from the account as 
much as he wanted for being used bv 
him, subject to an obligation on his part 
to repay to her the amounts not appli- 
ed for her benefit or at her request Sec- 
tion 102 (2) (d) of the Stamp Duties Act, 
1920 - 1940 , of New South Wales is simi- 
lar in terms to section 10 of the Estate 
Duty Act, 1953; and it reads as follows: 

"102. For the purposes of the assess- 
ment and payment of death duty but 
subject as hereinafter provided the estate 
of a deceased person shall be deemed to 
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include and consist of the following clas- 
ses of property: — (2) (d) Any properirv' 
comprised in any gift made by the deceas- 
ed at any time whether before or after 
the passing of this Act of which bona 
fide possession and enjoyment has not 
been assumed by the donee immediately 
upon the gift and thenceforth retained 
to the entire exclusion of the deceased, 
or of any benefit to him of whatsoever 
kind or in any way whatsoever whether 
enforceable at law or in equity or hot 
and whenever the deceased died.” 

7. The question which arose in the 
above case was whether by virtue of the 
above statutory provision, the estate of 
the deceased would be deemed to include 
the fund settled by the testator in trust 
for his daughter. Dealing with llus ques- 
tion, Viscount Simonds, delivering the 
judgment of the Judicial Committee, stat- 
ed: 

"Section 102 (2) (d) of the Stamp Duties 
Act has been the subject of much judi- 
cial discussion, as have been the corres- 
ponding provisions of the United King- 
dom Finance Acts, but in the present case 
the difference of opinion in the High 
Court is due not to any difficulty in 
ascertaining the law but to that of cor- 
rectly appreciating the facts to which the 
law is to be applied, a difficulty which, 
as has on more than one occasion been 
pointed out in the High 'Court, is not 
dirr.inished by the' transparent defects of 
the procedure by way of case stated. But 
whatever limitations this procedure may 
impose upon an investigation of the facts, 

’ it appears to their Lordships that the 
inference is not only open but inevitable 
that from 1939 onward the testator was 
(to use the words of the Chief Justice) 
"master of the income as it was paid 
over by the trustee". He was, too, in a 
position to ensure that it was so paid 
over. His dual authority from his daugh- 
ter, which enabled him on the one hand 
to direct the trustee how her money 
should be disposed of and on the other 
to deal with it when it reached the bank, 
placed him in a position of unchallenge' 
able control, unless and until it was re- 
voked. And it was not revoked. In these 
circumstances, the conclusion is irresisti- 
ble that the daughter, who at material 
times was the sole beneficiary under the 
settlement, did not retain bona fide 
possession and enjoyment of the trust 
property to the entire exclusion of her 
father or of any benefit to him. Here it 
does not seem that any nice question 
arises whether jt was from the subject 
matter of the gift that -the donor (the 
testator) was excluded or. alternatively, 
from any benefit, nor whether it is neces- 
sary that the benefit taken by the donor 
should impair the possession and enjoy- 
ment by the donee of the subject matt^ 


of the gift. For here the design and the 
result of the arrangement were that the 
daughter’s possession and enjoyment were 
reduced and impaired precisely by the 
measure of the testator’s use and enjoy- 
ment of her income.” 

8. The above decision was quoted with 
approval by the Privy Council in Clifford 
John Chick v. Commissioner of Stamp 
Dudes (1959) 37 ITR (Supp) 89 (PC). Deal- 
ing with an argument, that section 102 
(2\ (d) of the ISIew South Wales Statute 
had no application to a case, where the 
donor happened to enjoy a benefit out 
of the gifted properties under a transac- 
tion which was not related to the gift, 
the Privy Council stated: 

"Their Lordships see no reason why a 
gloss should be put upon the plain words 
of the sub-section by excluding from its 
operation such transactions. As long ago 
as in 1912 in Lang v. Webb (1912) 13 
C. L. R. 503 (a case where a testatrix 
gave certain blocks of land to her sons 
and on the same day took leases from 
them of the same land) Isaac J. said: 
"the lease, however, gave to the donor 
possession and enjoyment of the land it- 
self, which is a simple negation of exclu- 
sion, and brings the case within the sta- 
tutory liability. It was argued that as 
the rent was full value, the lessee’s pos- 
session and occupation were not a bene- 
fit. The argument is unimportant because 
the lease, at whatsoever rent, prevents 
the entire exclusion of the donor." This 
view of the sub-section has never been 
departed from and their Lordships res- 
pectfully adopt the words of Isaac J. in 
the present case. It is irrelevant that the 
donor gave (if he did give) full considera- 
tion for his right as a member of the 
partnership to possession and enjoyment 
of the land that he had given to his son,” 

9. These authorities fully support the 
contention of the learned counsel for the 
Revenue; and accordingly we hold that 
the gift of Rs. 25,000/- made by the 
deceased in favour of his son would he 
deemed property passing on fee death of 
fee deceased under Section. 10 of fee 
Act, 

10. The position regarding the gift of 
fee Agricultural properties is similar, if 
not stronger for fee Revenue. Admit- 
tedly, these properties were managed by 
fee donor as attorney of fee major sons 
and guardian of the minor sons: and their 
income was taken and utilised _ by the 
donor. Section 10 of fee Act is clearly 
attracted. 

11. In the result, we answer both fee 
questions in fee affirmative and against 
the assesses. The Controller of Estate 
Duty will get fee costs from fee assesses, 
the applicant in this reference. A copy, 
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of the judgment •will be forwarded to the 
Appellate Tribunal as required by Sec- 
tion 64 (6) of the Act. 

Reference answered against the 

assessee. 


AIR 1970 KERALA 40 (V 57 C S) 

M. U. ISAAC AND 
P. NARAYANA PILLAI, JJ. 
Pakrutheen Vava Ra'wther Abdul 
Hameed Ra'wther, Appellant v. Raman 
Pillai Balakrishna PiRai and others. Res- 
pondents. 

A, S. No. 293 of 1966, D/- 25-9-1968, 
from judgment of Raghavan, J. in S. A 
No. 1242 of 1965. 

Transfer of Property Act (1882), Ss. 106, 
116 — Lease deed containing imdertak- 
ing by tenant to surrender building on 
expiry of lease .period — Corresponding 
undertaking by landlord to return ad- 
vance amount without interest at that 
time — Tenant continuing in possession 
after expiry of lease period — Suit for 
eviction held not maintainable, unless 
lease was determined by notice under 
S. 106. , 

In the absence of an agreement to the 
contrary, Section 116 of the Act applies 
to a lessee continuing in possession of the 
property after the expiry of the period 
of the lease and in such a case, a notice 
satisfying the requirements of S. 106 is 
necessary to determine the lease. (Para 5) 
Mere pro'vision in a lease deed that the 
tenant shall surrender the building on the 
expiry of the period of the lease •without 
any dispute or any damage to the build- 
ing, and that on the expiry of the said 
period, the landlord shall return the 
advance amount without interest at timt 
time does not amount to a contract d^ 
pensing •with the reqtiirements of a notice 
as pro'vided in S. 106. Therefore, in such 
a case, if a tenant holds over the properly 
after the expiry of the lease period. Sec- 
tion 116 of the T. P. Act applies and the 
landlord is not entitled to get a decree 
for eviction •without determining the lease 
by a valid notice as required by S. 106 
of the T. P. Act. 1963 Ker LJ 556 and 
Am 1949 F. C. 124 Foil. AIR 1964 SC 461 
Explained. Am 1964 Ker 218, Ref. to. 

(Paras 6, 7) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 461 (V 51) = 

(1963^ Sup 2 SCR 906, Puran Chand 
V. MotUal 4 

a964) AIR 1964 Ker 218 (V 51)=' 

1963 Ker LT 1009. Subramonia 
Iyer v. Ammu 6 

(1963) 1963 Ker LJ 556=ILR a963t 
1 Ker 712, Moothorakutty v, 

Ayissa Bi 4 


. Raman Pillai (Isaac J.) A.I.B. 

(1949) Am 1949 FC 124 (V 36)=- 
1949 FCR 262, Kai Khurshroo 

Bezonjee v. Bai Jerbai 5 

T. N. Subramaiua Iyer, for Appdiant; 
G. Viswanatha Iyer and K. George Var- 
ghese, for Respondent (No, 3). 

ISAAC, J.: This is a defendant’s ap- 
peal under Section 5 of the Kerala High 
Court Act, 1959 from the judgment of our 
learned brother, Raghavan J., in S, A 
No. 1242 of 1965; and it arises out of a 
suit for e'viction of tlie defendant from a 
shop building held by him imder a lease 
deed Ext. D-1 dated 28-9-1961, and also 
for arrears of rent and future rent. Ext, 
D-1 was executed by the defendant in 
favour of the first plaintiff; and the rights 
of the first plaintiff subsequently devolv- 
ed on the third plaintiff. The lease was 
for a period of one year on monthly rent 
of Rs. 17.50, payable before, the 30th of 
every month. The defendant also paid a 
premium or advance of Rs. 200/- in con- 
sideration of the lease. The period of the 
lease expired on 28-9-1962; but the defen- 
dant remained in possession of the shop 
building after the expiry of the said 
period, and paid rent as pro'vided in 
Ext. D-1, till the end of September 1963. 
Thereafter he defaulted payment of 
rent. The defendant was, therefore, 
called upon several times to sur- 
render the building and pay the 
arrears of rent; but he did not do 
so in spite of notices sent 'to him. Ext. D-4 
dated 4-2-1964 and Ext. D-3 dated 5-5- 
1964 are two notices issued to the defen- 
dant on behalf of the landlord. Both 
Exts. D-4 and D-3 required the defendant 
to surrender the . building within 15 days 
of the date of the said noticesL The defen- 
dant did not comply with the demand 
aPd therefore this suit •was instituted, 

2. The defendant contended among 
other things that the suit •was not main- 
tainable, as the tenancy of the building 
had not been validly terminated. This 
contention •was apparently based on the 
pro'visions contain^ in Sections 106 and 
116 of the Transfer of Property Act, 1882. 
Section 106, the first part of which alone 
is relevant, reads as follows: — 

"106. In the absence of a contract or 
local law or usage to the contrary, a 
lease of immovable property for agricul- 
tural or manufacturing purposes shall be 
deemed to be a lease from year to year, 
terminable, on the part of either le^or 
or lessee, by six months’ notice expiring 
•with the end of a year of the tenancy; 
and a lease of inunovable property for 
any other purpose shall be deemed^ to be 
a lease from month to month, terminable, 
on the part of either lessor or lessee, by 
fifteen days’ notice expiring •with the end 
of a moniR of the tenancy,” 

Section 116 deals •wiffi the effect of hold- 
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ing over of the property after the deter- 
minatioii of the lease; and it reads; — 
"116. If a lessee or under-lessee of pro- 
perty remains in possession thereof after 
the determination of the lease granted to 
the lessee, and the lessor or his legal 
representative accepts rent from the 
lessee or under-lessee, or otherwise assents 
to his continuing in possession, the lease 
is, in the absence of an agreement to the 
contrary, renewed from year to year, or 
from month to month, according to tlie 
purpose for which the property is leased, 
as specified in Section 106.” 

3. The defendant contended that, as 
he was holding over the property after 
the expiry of the period of one year for 
which the lease was given, and as the 
landlord had admittedly received rent 
thereafter for another one year, the lease 
had been renewed by virtue of Section 116 
of the Act, and that it would not be 
determined except by a notice as requir- 
ed by Section 106 of the Act. There is 
no dispute that neither Ext. p-3 nor 
Ext. D-4 would satisfy the requfrements 
of Section 106. But the plaintiffs con- 
tended that Ext. D-1 contained a contract 
to the effect that a yearly or monthly 
tenancy as provided in S. 116 would not be 
created after the expiry of the original 
period of the lease, and that a notice as 
required by Section 106 was not neces- 
sary to determine the lease. The plain- 
tifis relied on the following proviaon in 
Ext. D-1; — 

(Original extract in Malayalam omitted). 

The trial Court accepted the plaintiffs’ 
contention, and decreed the suit. This 
contention was also accepted by the 
Suboidinate Judge, before whom the 
defendant filed an appeal. He, therefore 
filed Second Appeal in this Court. The 
learned Single Judge held that the above 
provision did not amount to a contract 
dispensing with the requirements of a 
notice as provided in Section 106; but he 
also held that Section 116 did not apply 
to a lease, which was for a fixed period, 
and that in such a case the question of 
determination of lease by a notice as 
required by Section 106 did not aiise. In 
the result, he confirmed the decree, 
though for entirely different reasons. The 
, defendant, therefore, filed the present 
appeal. 

4. Our learned brother relied on a 
decision of the Supreme Court in Puran 
Chanda v. Motilal, AIR 1964 SC 461 in 
support of his view that Sections 106 
and 116 of the Transfer of Property Act 
did not apply in the case of a lessee 
remaining in possession of the property 
after the expiry of the period of the 
lease and paying rent to the landlord. It 
may, _ however, he mentioned that an 
opposite view was expressed by the 
learned Judge in Moothorakutty v. Ayissa 
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Bij 1963 Ker LJ 556. In that case he 
said; — ■ 

"Ext. A was of the -year 1941 with a 
term of six years which expired in 1947. 
Thereafter till the filing of the suit in 
1949, the tenant was holding over; and 
to such a tenancy, Section 116 of the 
Transfer of Property Act njust apply.” 
It does not appear that this decision v/as 
brought to the notice of the learned 
Judge. The learned counsel for the 
plaintiffs contended that in the light of 
the above decision of the Supreme Court, 
the decision of this Court in Moothora- 
kutty’s case, 1963 Ker LJ 556 was wrong. 
This contention requires a careful exa- 
mination. The case before the Supreme 
Court arose out of a suit for eviction of 
a tenant of a building. The lease was for 
a period of one year commencing on 1st 
August 1952, on a monthly rent of 
Rs. 70/-. On 27-6-1954, the landlord 
issued notice to the tenant calling upon 
him to vacate the building by mid- 
night of 31st July 1954-lst August 1954. 
On 2-8-1954, the landlord instituted the 
suit for eviction. One of the contentions 
In the suit — and this was urged before the 
Supreme Court also — ^was that the notice 
was not v^d in determining the tenancy, 
as it was short by 24 hours. In dealing 
with the above contention, the Supreme 
Court said; 

"It is not necessary in this appeal to 
express our opinion on the v^dity of 
the contention, for we are satisfied that 
the term of the tenancy had expired by 
efflux of time; and, therefore, no ques- 
tion of statutory notice would arise.” 

It is the above passage that has been 
quoted by our learned brother in support 
of his decision trader appeal. There is 
no finding in the Supreme Court case that, 
after the e^iry of the period of ^ne 
year for which the lease was created, the 
tenant was holding over, and a tenancy 
under Section 116 of the Transfer of Pro- 
perty Act had been created. We cannot 
assume that it was an omission. It must 
be a case where Section 116 had no 
application; and if so, the tenancy had 
expired by efflux of time, and no ques- 
tion of notice arose, as held by the 
Supreme Court. This decision does not, 
therefore, support our learned brother’s 
view that Sections 106 and 116 of the 
Transfer of Property Act have no appli- 
cation to the case of a tenant holding 
over after the expiry of the period of the 
lease. 

5. The above question arose pointedly 
for decision before the Federal Court in 
Kai Khurshroo Bezonjee v. Bai Jerbal, 
AIR 1949 FC 124. Tliat case arose out 
of a suit for eviction of a lessee of a build- 
ing. The period of lease expired on 
31-8-1942; and the landlord bad issued 
notices to the lessee, requiring him and 
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the sub-lessees to vacate the building on 
the expiry of the period. But they did 
not surrender the -building. They continu- 
ed to pay the rent and the landlord con- 
tinued to accept the same, till the suit 
was instituted on 7-12-1945. It was con- 
tended among other things that the suit 
was not maintainable for want of a pro- 
per notice as required by Section 106 of 
the Transfer of Property Act, as tho 
tenants were holding over the property 
under Section 116 of the Act. Dealing 
with this matter, the Federal Court said: 

"On the determination of a lease, it is 
the duty of the lessee to deliver up 
possession of the demised premises to 
the lessor. If the lessee or a sub-lessee 
under him continues in possession even 
after the determination of the lease, the 
landlord imdoubtedly has the right to 
eject him forthwith; but if he does not, 
and there is neither assent nor dissent on 
his part to the continuance of occupation 
of such person, the latter becomes in the 
language of English law a tenant on 
sufferance who has no lawful title to the 
land but holds it merely through the 
laches of the landlord. If now the land- 
lord accepts rent from such person or 
othervdse expresses assent to the continu- 
ance of his possession, a new tenancy 
comes into existence as is contemplated 
by Section 116, T.' P. Act, and unless 
there is an agreement to the contiary, 
such tenancy would be regarded as one 
from year to year or from month to 
month in accordance with the provisions 
of Section 106 of the Act.” 

The Court also added: 

"What Section 116, T. P, Act contem- 
plates is that on one side there should 
be an offer of taking a renewed or fresh 
demise evidenced by the lessee’s or sub- 
lessee’s continuing in occupation of the 
property after his interest has ceased and 
on the other side there must be a definite 
assent to this continuance of possession 
by the landlord expressed by acceptance 
of rent or otherwise.” 

This decision is clear authority for the 
position that, in the absence of an agree- 
ment to the contrary. Section 116 of the 
Act would apply to a lessee continuing 
in possession of the property after the 
expiry of the period of the lease, and 
that in such a case, a notice satisfying 
the requiremens of Section A06 is neces- 
sary to determine the lease. 

6. The learned counsel for the plain- 
tiffs however contended that the lease 
created under Section 116 of the Act 
would be one from year to year or from 
month to'.rnonth, only in the absence of 
an agreement to the contrary, that Ext. 
D-1 contained such an agreement, that 
notice as required by Section 106 of the 
Act was not, therefore, necessary to deter- 
mine the lease, and that the finding of 


our learned brother to the contrary was 
wrong. We have already extracted the rele- 
vant portion of Ext. D-1, on which reliance 
was made. It only states that the tenant 
shall surrender the building on the ex- 
piry of the period of one year without 
any dispute or any damage to the 
building, that on the expiry of the 
said period, the landlord shall return to 
the tenant the sum of Rs. 200/-, which 
the landlord was receiving as 
advance, without interest, and that then 
the tenant shall surrender the building. 

The learned counsel contended that the 
tenancy was for a period certain, and 
thereafter until the amount of advance 
was returned by the landlord to the 
tenant, and that Section 106 of the Act 
had, therefore, no application to the case. 
This contention was advanced on the basis 
of certain observations contained in the 
decision of this Court in Subramonia Iyer 
V. Ammu, 1963 Ker LT 1009 = (AIR l’964 
Ker 218). It is unnecessary for us to 
consider the above contention, as we are 
in agreement with our learned brother 
that the lease deed does not make out an 
agreement to the contrary, as canvassed 
by the plaintiffs’ learned counseL In our 
opinion, the clause relied on by him is 
only a conditional undertaking on the part 
of the tenant to surrender the building 
on the expiry of the period of the lease, 
and a corresponding undertaking on the 
part of the landlord to return the advance 
amount without interest at that time. A 
number of decisions were cited by the 
learned counsel in support of his conten- 
tion that this clause would make out auch 
an agreement. It is unnecessary to refer 
to any of them as they do not deal with 
a similar clause, and ordinarily any_ deci- 
sion on the construction of a particular 
clause in a document cannot be of any 
assistance in construction of another docu- 
ment. 

7. We are, therefore, constrained to 
differ from the conclusion of our learned 
brother, and hold that the plaintiffs are 
not entitled to get a decree for eviction 
in this suit, as Ihe defendant has bem 
holding over the property under S. 116 
of the Transfer of Property Act after the 
expiry of the period of the lease, and 
as the lease thus created has not been 
determined by a valid notice as required 
by Section 106 of the Act. The third 
plaintiff has also got a decree for arreare 
of rent and future rent after setting on 
the advance paid by the defendant; Put 
no question of future rent or set off of 
the advance amount arises in the absence 
of a decree for eviction. We, therefore, 
give a decree to the 3rd plaintiff for 
arrears of rent payable at the rate fixed 
in the lease deed till the end of August 
1968. All amounts found by the tnm 
Court to have been paid towards rent and 
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all payment made thereafter ynli be 
given cre^t to the defendant. Disputes, 
if any. regarding payments made after the 
date of the trial Court’s decree, will be 
settled by the execution Court. The third 
plaintifi will also get interest at 6% per 
annum on the amounts found due_ here- 
under from this date. In the circum- 
stances of the case, we direct the parties 
to bear their respective costs in all the 
Courts. 

Order accordingly. 


AIR 1970 KERALA 43 (V 57 C 10) 

M. U. ISAAC AND 
. P. NARAYANA PILLAI. JJ. 

The Good Land Plantation (Private) 
Ltd.. Puthupally Village, Appellant v. 
State Bank of Travancore. Respondent. 

A S. No. 39 of 1965, D/- 2i)-l-1989, 

from judgment of a learned judge of tliis 
Court in O. S. No. 1 of 1963, reported in 
AIR 1965 Kerala 297, 

(A) Banking Companies Act (1949), Sec- 
tion 45 (10) — Default in conducting chitty 
by foreman bank due to order of mora- 
torium made by Central Government — 
Scheme for amalgamation of foreman 
bank with State Bank of Travancore — 
Suit for amount subscribed by plaintiff on 
ground of default — Orders under S. 45 
(10) providing that period during which 
chitty was not conducted would be treat- 
ed as period of suspension — Held, that 
orders were beyond scope of power con- 
ferred on Central Government under 
S. 45(10) — (Travancore Chitties Act (26 
of 1120), Ss. 38 (2), 39 (2), 41.) 

The plaintiff was a • subscriber *in a 
chitty conducted by the Kottayam Bank 
Ltd., which was governed by the Travan- 
core Chitties Act, 1120 under which the 
foreman had to register a "Variola” which 
was the articles of agreement between 
the foreman and the subscriber. The 
Central Government acting under S. 45 
(7) had sanctioned a scheme for amalga- 
mation of the Kottayam Bank Ltd., (the 
foreman bank) with the State Bank of 
Travancore. It had made provision regard- 
ing the chitties conducted by Uie fore- 
man bank. He instituted the suit against 
the State Bank of Travancore lor the 
amount subscribed by him for the fi’^ 
four instalments of the chitty on the al- 
legation that he became entitled to get 
that amount under Section 41 of 1120 Act 
as the foreman defaulted the chitty after 
fourth instalment. The ordy defence was 
that the default took place on .account of 
the order of moratorium made by the_ 
Central Government under Section 45 (2) 
and by virtue of orders made by the Cen- 
tral Government under S. 45 (10), provid- 
ing that the period during wliich the 
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chitty was not conducted should be treat- 
ed as a period of suspension of the 
chitty. The plaintiff’s contention was that 
the orders passed under S. 45 (10) were 
beyond the powers of Central Govern- 
ment. 

Held, that the orders were beyond the 
scope of the power conferred on llie Cen- 
tral Government under S. 45 (10). 

(Para 8) 

A reading of S. 45 (10) shows that an 
order thereunder can be made only for 
the purpose of removing any difficulty 
that arises in giving effect to the provi- 
sions of the scheme, and that the said 
order should not be inconsistent with the 
provisions of the scheme. Under the Tra- 
vancore Chitties Act and the provisions of 
the Variola, the foreman became liable to 
the plaintiff to pay the amount of subscrip- 
tion contributed by it on the tennina- 
fcon of the chit^. There was nothing in 
the scheme which modified or otherwise 
affected that liability. The scheme made 
the defendant (State Bank of Travancore) 
liable to pay the said amount to the plain- 
tiff What the order lander S. 45 (10) 

provided was that the period during 
which the chitty was not conducted 
would be treated as a period of suspen- 
sion of the chitty by a special resolution 
of the subscribers. 'The result of that 
provTsion was that the right of the plain- 
tiff to get from the defendant the amount 
subscribed to the chitty was taken awa.y 
and substituted with a liability to draw 
the prize amount on furnishing security 
for payment of future instalments. This 
was a provision which was clearly incon- 
sistent with the provisions of the scheme. 

(Para 8) 

Even if the object of the scheme for 
amalgamation in respect of the chitties 
was that the defendant bank should con- 
tinue them in spite of the fact that they 
were terminated, the orders were be- 
yond the scope of S. 45 (10). It did not 
empower the Central Government to pass 
any order which would materially affect 
the rights and liabilities of persons as 
under the scheme. A provision that the 
period during which the chitty was not 
conducted should be treated as a period 
of suspension and that the chitty should 
be revived and continued after the said 
period was of far-reaching consequence 
to the non-prized subscribers. 

(Para 9) 

'The order under sub-section (10) could 
only be one for removing difficulties, if 
any. in giving effect to the provisions of 
the scheme, and it could not amend, alter 
or add to the provisions contained in the 
scheme, in such a way as to affect the 
rights and liabilities of persons there- 
under. The orders passed under S. 45 
(10) amounted to such an amendment or 
addition to the scheme, and they were 
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These two questions alone were raised by 
the parties before the learned trial Judge, 
who decided both questions against the 
plaintiff and dismissed the suit It may 
here be mentioned that he did not sped- 
lically consider the validity of Ext. P-4. 
The plaintiff has raised the same ques- 
tions before us. 

6. I shall now consider the first ques- 
tion. There is no dispute that the chitty 
was not conducted by the foreman with 
effect from the fifth instalment and that 
under the provisions of the Ikavancore 
Chitties Act and the terms of the variola, 
the foreman would become liable to pay 
to the plaintiff on the fifth instalment, 
namely 10-1-1961, the amount of Rs. 1,600/- 
which it had subscribed to the chitty. 
The only defence is that the default took 
place on account of the order of morato- 
rium njade by the Central Government, 
and that by virtue of Exts. P-3 and P-4, 
the period during which the chitty was 
not conducted should be treated as a 
period of suspension of the chitty. The 
effect cf the moratorium was to stay com- 
mencement or continuance of all actions 
and proceedings against the foreman from 
18th December 1960 till 16th June 1961, 
and to direct that the foreman shall not 
make any payment to any depositors or 
discharge any liabilities or obligations to 
any other creditors during the above 
period, except as otherwdse provided by 
the order of moratorium. Discharge of 
chitty liabilities was not one of the pay- 
ments permitted by the order of mora- 
torium. 

The order of moratorium does not and 
could not condone the default of the 
chitty by the foreman. But by virtue of 
that order, the foreman was not permitt- 
ed to discharge the plaintiff’s liability till 
16th June 1961, and the plaintiff was 
debarred from instituting any action for 
the amount of subscription which it 
became entitled to get on account of the 
termination of the kuri till the above 
date. In the meanwhile, the scheme was 
sanctioned by the Central Government for 
the amalgamation of the foreman bank 
with the defendant bank. It has made 
provision regarding the chitties conducted 
by the foreman bank; and I have already 
extracted that provision. 

7. The plaintiffis contention is that, 
under the scheme, all the assets and lia- 
bilities of the Kottayam Orient Bank 
Ltd., stood transferred to the defendant 
as from the prescribed date: that in rela- 
tion to the chitties, the defendant became 
the foreman, and it "shall continue to 
exercise all powers and to do all such 
acts and things as would have been exer- 
cised or done by the transferor bank in 
so far as they are not inconsistent with 
this scheme”; that accordingly the defen- 
dant became liable to discharge the lia- 


bility of the original foreman and to pay 
the amount subscribed by the plaintiff to 
the chitty on the expiry of the period of 
moratorium: that Exts. P-3 and P-4, in so 
far as they wipe off the said liability by 
treating the period during which the 
chitty was not conducted as a period of 
suspension by a special resolution of the 
subscribers, was something inconsistent 
vdth the provisions of the scheme; that no 
difficulty arose for giving effect to the 
provisions of the scheme; that in effect 
Exts, P-3 and P-4 contain an amendment 
of the scheme; and that they are. there- 
fore. beyond the scope of sub-section (10) 
of Section 45 of the Banking Companies 
Act Dealing %vith the above contention, 
the learned trial Judge stated: 

"The object of the scheme was that the 
defendant bank should take over and 
conduct the business of the Kottayam 
Orient Bank Ltd., and, so far as the chit- 
ties rim by the latter were concerned, the 
object was that these chitties. should be 
run to a successful conclusion by the de- 
fendant bank. But the scheme lost sight 
of the fact that the chitties had already 
terminated under the provisions of sub- 
section (2) of section 39 read ynth sub- 
section (2) of Section 38 of the Chitties 
Act by reason of the failure to conduct 
it at the monthly instalments which fell 
due during the period of the moratorium 
and that, for continuing the chitty, it 
would be necessary to suspend it for the 
period of the moratorium and prolong it 
by that period which, both under sub- 
section (1) (iv) of section 13 of the Chit- 
ties Act and clause 29 of the variola, 
could be done by a special resolution of 
the subscribers to the chitty. It was 
therefore necessary to provide for the pro- 
longation of the chitty and for its conti- 
nuance as if it had not terminated if the 
object of the scheme were to be fulfill- 
ed. and it is precisely to remove the dif- 
ficulty which stood in the way of the 
object being fulfilled that the impugned 
order was made. It is no use saying that 
the defendant bank could have had no 
difficulty in accepting that the chitty had 
terminated and paying off the unprized 
subscribers. For, that would not be to 
work the scheme which clearly contem- 
plates that the defendant bank should run 
the chitties to a successful conclusion. The 
difficulty tliat stood in the way of this 
being done was certainly a difficulty in 
giving effect to the provisions of the 
scheme.” 

With the greatest respect, I am unable to 
agree with the learned Judge. The scheme 
was for the amalgamation of the Kotia- 
yam Orient Bank Ltd., with the defen- 
dant bank; and it was effected by mak- 
ing a statutory transfer of all the assets 
and liabihties of the former bank in 
favour of the latter. So far as the Chit- 
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ties are concerned, I can find nothing in 
the scheme, and particularly m the pro- 
vision therein relating to chitties, to show 
that the object was to run them "to a 
successful conclusion”. The Keserve Bank 
and the Central Government were at the 
time of making the scheme admittedly 
aware of the fact that the Kottayam 
Orient Bank Ltd. were running chitties. 

It is an obvious fact that during the 
period of the moratorium, the conduct of 
the chitties would be defaulted; and there 
is no warranty for assuming that th-^y 
were not aware of that fact or of the 
liability of a defaulting foreman of the 
chitties. Conduct of chitties is not a nor- 
mal banking business; and ordinarily Lke 
Reserve Bank would not allow a banl< 
like the State Banlc of Travancore^ to take 
up chitty business for conducting the 
defaulted chitties run by the Kottayam 
Orient Bank Ltd. 

It is all the more so; because it was 
not possible to run these ^ chitties tinless 
they were revived; and if in spite of that, 
the Reserve Bank and the Central Gov 
emment wanted the State Bank of Tra- 
vancore to rim these defaulted chitties 
"to a successful conclusion”, necessary 
provision would have been certainly made 
in the scheme itself. The absence of anv 
such provision shows that they did not, 
at the time of making the scheme, want 
the defendant to conduct these chitties. 
Whatever that may be, there is nothmg 
in the scheme to show the contrary, 
namely tiie object of the scheme, so fax 
as the chitties were concerned, was that 
the defendant should continue to conduct 
them, in spite of the fact that they had 
been terminated, 

8. I shall now quote sub-section (10) ' 
of Section 45 of the Banking Companies 
Act; 

"If any difficulty arises in giving effect 
to the prolusions of the scheme, the Cen- 
tral Government may by order do any- 
thing not inconsistent with such proid- 
sions which appear to it necessary or 
expedient for the purpose of removing 
the difficulty.” 

A reading of the above provMon shows 
that an order thereunder can be made 
j!y,Y purpose of removing any 

^tifxculty that arises in giving effect to 
the provisions of the scheme, and that 
the said order should not be inconsistent 
^th the provisions of the scheme. Under 
the Travancore Chitties Act and the pro- 
wsions of the Variola, the foreman became 
liable to the plaintiff to pay the amount 
of subscription contributed by it on the 
termination of the chitty, namdy 10-1* 
1961. There is nothing in the scheme 
t^ch has modified or otiierwise affect- 
that liability. The scheme made the 
defendant liable to pay the said amount 
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to the plaintiff. There is no difficulty 
in paying the amount. The difficulty is 
only for not paying it; and what was 
achieved by Exte. P-3 and P-4 was the 
creation of that difficulty. What Ext. 
P-3 provides is that the period during 
which the chitty was not conducted would 
be treated as a period of suspension of 
the chitty by a special resolution of the 
subscribers. The result of that provision 
was that the right of the plaintiff to get 
from the defendant the amount subscrib- 
ed to the chitty was taken away and 
substituted with a liability to draw the 
prize amount on furnishing security for 
payment of future instalments. This is a 
provision which is clearly inconsistent 
with the provisions of the scheme. Exts. 
P-3 and P-4 are, therefore, in my view 
beyond the scope of the power conferred 
on the Central Government under sub- 
section (10) of Section 45 of the Banking 
Companies Act. 

9. As held by the learned trial Judge, 
if the object of the scheme in respect of 
the chitties was that the defendant bank 
should continue them in spite of the fact 
that they were terminated, I would still 
hold that Exts. P-3 and P-4 are beyond 
the scope of the above statutory provi- 
sion. In my opinion, it does not empower 
the^ Central Government to pass anv order 
which would materially affect the rights 
and liabilities of persons as imder the 
sclieme. Sub-sections (4) and (5) of Sec- 
tion 45 provides that the Reserve Bank 
may prepare a scheme containing the 
necessary provisions. Sub-section (6) pro- 
vides that a scheme for amalgamation 
shall be sent in draft to all banking com- 
panies concerned in the amalgamation, 
and that the Reserve Bank may make 
such modifications in the draft as it may 
consider necessary in the light of sugges- 
tions and objections received from tire 
said banking companies and from any 
members, depositors or other creditors of 
those companies. Sub-section (7) pro- 
vides that the scheme shall, thereafter, 
be placed before the Central Government, 
and that it may sanction the scheme with- 
out any modification or with such modi- 
fications as it may consider necessary, 

A provision that the period during 
which the chitty was not conducted should 
be treated as a period of suspension and 
that the chitty should be rewved_ and con- 
tinned after the said period is of faiv 
reaching consequence to the non-prized 
subscribers. The present case is illustra- 
tive. The plaintiff auctioned the chitty 
on 10-12-1960 for Rs. 12,000/- reducing a 
sum of Rs. 8,000/- from the chitty amount, 
on the baas that it would get the prize 
amount on 10-1-1961 on furnishing secu- 
rity for the future instalments. In aU 
probability, the chitty might have been 
auctioned at such a reduced amount for 
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meeting an urgent need. As the chitty 
was defaulted by the foreman, the plain- 
tiff did not get the prize amount: but it 
became entitled to get the subscribed 
amount. By Exts. P-3 and P-4, the period 
from 18th December 1960 till 31st Decem- 
ber 1962 was treated as a period of sus- 
pension of the diitty, with the result the 
plaintiff can only claim to get the prize 
amount of Rs. 12,000 on 10-1-1963 on its 
furnishing security for pa 3 nnent of Rupees 
18,000/- in 45 futiire instalments. It may 
not at that time require this amount; or 
even it required the amount, it may not 
be in a position to furnish the security 
and draw the amount. StiU. the plain- 
tiff has to pay the future instalments 
amounting to Rs. 18,000/-, against which 
it would get credit only for the prize 
amount of Rs. 12,000/-. 

Thus the right of the plaintiff to get 
the subscribed amoiuit was converted into 
a liability by virtue of the orders Exts. 
P-3 and P-4. If such a provision was 
included in the scheme prepared by the 
Reserve Bank, I cannot postulate that 
persons like the plaintiff would not have 
objected to that provision, and that even 
after considering such an objection, the 
Reserve- Bank would have still retained 
this provision or the Central Government 
would not have made the necessary modi- 
fication therein. Therefore, in my opinion 
these are matters which should come in 
the scheme, when it is prepared by the 
Reserve Bank, The order that 'can be 
passed under sub-section (10) of S. 45 can 
only be one for the very limited purpose 
mentioned therein. It does not provide 
for any objection being r^ed by any 
interested person before the order is 
made. Therefore, it must be of such a 
nature as not to ^ve room for any per- 
son for raising any substantial objection 
thereto. In other words, the order under 
sub-section (10) can only be one for re- 
I moving difficulties, if any, in giving 
effect to the provisions of the scheme, 
and it cannot amend, alter or add to the 
provisions contained in the scheme, in 
such a way as to affect the rights and 
liabilities of persons therermder. In my 
view, Exts. P-3 and P-4 amount to such 
an amendment or addition to the scheme, 
and they are beyond the scope of sub- 
section (10), 

10. There is ako another aspect of 
this question, which does' not. appear to 
have been presented before the learned 
trial Judge. The effect of Ext. P-3 was 
to treat the period from 18th December 
1960 till 31st December 1961 or any part 
of that period as a period of suspension 
of the chitty as if by a special resolution 
of the subscribers. Assuming that Ext 
P-3 is valid, the result is that the chitty 
would be revived, and it has to be con- 
ducted by the foreman after the expiry 


of the above period in accordance with 
the terms and conditions of the variola 
with effect from the next instalment 
This, I suppose, would remove the so- 
called difficulty in giving effect to the 
provisions of the scheme for running the 
chitties. Accordingly, the defendant had 
to conduct the chitty in this case on the 
instalment which falls on 10-1-1962. Ad- 
mittedly the defendant did not conduct 
it either on the above or on the next in- 
stalment. All that is stated in the writ- 
ten statement is that the defendant was 
proposing to revive the chitty and con- 
tinue the same with effect from lOlh 
March 1962. Therefore, by virtue of the 
defendant’s default to conduct the chitty 
on 10-1-1962, it has to be deemed to have 
terminated on the above date. Ext. P-4 
was passed to extend the period of sus- 
pension created by Ext P-3, In other 
words. Ext. P-4 provides that the period 
from 31-12-1961 till 31-12-1962, which is 
a period after the revival of the chitty 
by Ext, P-3, would also be treated as a 
period of suspension of the chitty by a 
special resolution of the subscribers. 

In any wew of the matter, this is not 
a provision for removing any difficulties 
for giwng effect to the scheme for the 
conduct of the chitties, the difficulties 
having been already removed by Ext 
P-3. Ext. P-4 is iso inconsistent with 
the provisions of the scheme read with 
Ext. P-3. Ext, P-4, is, therefore, certain- 
ly beyond the scope of sub-section (10) 
of Section 45 of the Banking Companies 
Act; and this is sufficient to entitle the 
plaintiff to claim payment of amount 
subscribed by it in the chitty. 

11. I shall now proceed to consider the 
question relating to the constitutional 
valichty of Section 45 (10) of the Bank- 
ing Companies Act. This provision is 
attacked on the ground that it is in ex- 
cess of permissive delegation, and it 
founts to an abdication of the legisla- 
tive power. Article 245 of the Constitu- 
tion provides that subject to the provi- 
sions of the Constitution ^e power to 
make laws for the whole of India is vest- 
ed in Parliament, and the power to make 
laws for the State is vested in the Legis- 
lature of the State. Broadly speaking, the 
authority must remain where it is locat- 
ed; and it cannot be delegated. At the 
same time, it is well established that the 
essential legislative fimction consists in 
the determination or choosing of the legis- 
lative policy and of formally enacting 
that policy into a binding rule of conduct, 
and that it is permissible for the Legis- 
lature to confer upon administrative 
authorities powers to make subordinate 
legislation for the pimpose of implement- 
ing the provisions of the Statute. What 
exactly constitutes the essential feature 
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, A. P. SEN, J.: — By this application 
under Articles 226 and 227 of the Consti- 
tution of India, the petitioners, the 
Modern Stores, Jabalpur and their Mana- 
ger (hereinafter referred to as the 'Manage- 
■menth apply for a writ of Certiorari for 
quashing an award of the Presiding 
Officer, Labour Court, Jabalpur, dated 
■15th April 1963, which directs the re-in- 
statement of the 9 salesmen discharged 
from their service and payment of back 
wages and allowances to them with effect 
from 1st January 1968, and for an appro- 
priate writ or direction to restrain that 
authority, from • implementing' the said 
-Award. 

2. The relevant facts, briefly stated, 
are these. The Modern' Stores, Jabalpur, 
are the sole distributors of cigarettes 
manufactured by the Imperial Tobacco 
Company, Limited, under a distributing 
agreement dated 20th May 1967, for the 
Jabalpur region. For distributing ciga- 
rettes to the retail dealers, the Manage- 
ment employed the respondents nos. 3 
to 11 as salesmen (hereinafter referred 
to as the 9 'salesmen’). These 9 salesmen 
have formed an Union of themselves, 
known as the Cigarettes Salesmen’s Union, 
which is duly registered as a trade Union. 
Apparently, .the Union started agitation 
for betterment of the Service conditions 
of its members and eventually, the 
Management entered into an agreement 
dated 16th March 1967 with the Union, 
laying dovm the terms and conditions of 
their employment. Among other terms, 
Avhat is of significance, is Clause 4, which 
•guarantees to them permanence of their 
■service. It reads; 

fTl 

•0^5 r^jqf 5ii?iiTT ery 

I 3tqs[T I i" 

Thereafter, the Union appears to have 
•moved the Labour Court, Jabalpur, for 
•fixation of minimum wages for the sales- 
■men employed by the Management, under 
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the Minimurh Wages Act, (Act No. XI of 
1948). While the proceedings were ■pend- 
ing. the Management served a' notice of 
termination of ser-vice, of the 9 salesmen 
from 1st January 1968 stating: 

31, -q ^ gru ^7 fqiU 91 ^ ^ 

^sidi- 9^ nr I 3f(^ 3riRr?5 % sttt 
4 I I 

’irir 1 1 % sTgeri fiiisir I srrqqiT 

airq ^ trq; firf 9J -d«ir 

After this notice of retrenchment, the 
9 salesmen started an agitation alleging 
that in reality there was a wrongful 
termination of their employment, as a 
mark of punishment for their trade Union 
activities. The Management, accordingly, 
entered into an agreement with the 
Union on 22nd January 1968 in Form'C* 
under Rule 7 of the Madhya Pradesh In- 
dustrial Disputes Rules, 1957. In accord- 
ance therewith, the dispute as "regards 
the termination of service of the 9 sales- 
men was referred to the respondent no. 1 
Shri Krishnadas Shah, Presiding Officer, 
Labour Court. Jabalpur, for his arbitra- 
tion under Section 10-A of the Indus- 
trial Disputes Act, 1947. Incidentally the 
agreement shows that 9 out of ll sales- 
men are affected by the notice of termi- 
nation. Immediately upon the reference 
being made, the learned Presiding Officer 
commenced his arbitration proceedings. 
The Union filed its statement of claim be- 
fore the Tribunal, attributing ulterior 
motives to the management in terminating 
the ser^vices of its members, i. e., of the 
9 salesmen in question. It was 
alleged that these 9 salesmen •were 
not rendered really surplus, on account of 
any genuine change in the method of 
business by the Management, but that 
they, in the guise of ordering retrench- 
ment had, in fact -victimised the 9 sales- 
men, for forming a trade Union and for 
agitating for the betterment of their ser- 
vice conditions. In other words, the Union 
urged that the notice of termination was 
a colourable exercise of the power of 
retrenchment which the Management 
ordinarily has, and was. in reality, an 
unfair labour practice which was lacking 
in good faith and the notice was, there- 
fore, a notice of termination of services 
as a disciplinary action, by way of punish- 
ment. 

■ Apart from this, the Union also alleg- 
ed that the mandatory feauirements of 
'Section 25-F were not complied mth and, 
therefore, the retrenchment, if an-y, was 
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invalid .and also that the notice of termi- 
nation being in breach of the settlement 
arrived at between the_ Union and the 
Management was invalid. The Manage- 
ment however, in their written statement 
denied the charge of victimisation ' and 
asserted that the difference between the 
purchase price charged by the manufac- 
turers and the retail selling price fixed by 
them was the margin of profit of the 
Modern Stores. Apart from this, the 
Management are not entitled to any dis- 
count or commission on the price for 
employing salesmen for . distribution of 
cigarettes and their margin of profit was 
not sufficient to cover the cost of distri- 
bution. That they had, therefore, termi- 
nated the employment of the 9 salesmen 
on grounds of economy as they had now 
decided to distribute cigarettes themselves 
to the retailers directly, instead of 
through the salesmen in question and, 
therefore, their services had become 
surplus. In their supplementary state- 
ment, the Management also tried to sup- 
port their order of termination on the 
ground of misconduct of the 9 salesmen, 
and furnished a statement of allegations 
which showed that their working had 
become increasingly unsatisfactory. After 
taking the evidence adduced by the par- 
ties, the Tribunal has by the impugned 
Award found the retrenchment of the 9 
salesmen to be illegal and has, according- 
ly, directed the Management to re-instate 
all these 9 salesmen and to pay them their 
back wages and allowances w.e.f. 1st 
January 1968. 

3. It is urged by the learned Counsel 
appearing on behalf of the Union that al- 
though the functions of an arbitrator to 
whom a dispute is referred under S. 10-A 
of the Act are of a quasi-judicial nature, 
the High Court should not ordinarily 
interfere with an Award rendered by him 
settling the dispute, unless there was 
some kind of injustice caused by his ad- 
judication. In support of this contention, 
the learned counsel placed reliance on 
Agnani v. Badri Das, 1963-1 Lab LJ 684 
(SC), and Parry’s (Calcutta) Employees’ 
Union v. Parry & Co., 1966-1 Lab LJ 535 
= (AIR 1961 Cal 31). We are unable to 
accept the contention. In Agnani’s case, 
1963-1 Lab LJ 684 (SC) (supra), their 
Lordships of the Supreme Court had re- 
versed the decision of the Punjab High 
Court reported in Badri Das v. Industrial 
Tribunal, Punjab, Patiala, 1962-1 Lab LJ 
526= (AIR 1961 Punj 515), mainly on the 
ground that it had exceeded in its juris- 
diction under Article 226 of the Constitu- 
tion, in interfering with the findings of 
the Industrial Tribunal in regard to the 
construction of a resolution by which an’ 
Inquiry Committee was appointed by the 
Management and as regards the nature of 
misconduct proved against the petitioner 
fai that case. Now, it is well settled that, 
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only errors of jurisdiction, the wrongful 
assumption or non-exercise of it, or errois 
of law apparent on the face of the record, 
justify the issue of a writ of Certiorari 
and not on a mere error of fact which has 
to be demonstrated by a process of rea- 
soning. The Punjab High Court had in 
that case, unwittingly, assumed the 
jurisdiction of an appellate Court, which 
clearly is distinguishable from the jiuris- 
diction of the High Courts under Article 
226 of the Constitution. 

In Parry’s case, 1966-1 Lab LJ 535 =» 
(AIR 1961 Cal 31) (supra), H. K. Bose, 
C.J. and B. C. Mitra, J., reversed the 
judgment of, a Single Judge of the Cal- 
cutta High Court because he had tried to 
review findings of fact or inference drawn 
by the Industrial Tribunal in that case, 
from the evidence adduced before it by 
the parties and upon a re-appraisal of 
the evidence,, substituted another set of 
findings of his own, on the merits of con- 
troversy which had to be tried and decid- 
ed exclusively by the Industrial Tribunal 
itself. Neither of these decisions are, in 
our opinion, really applicable, to the pre- 
sent case. Recently, we had 'occasion to 
deal with this aspect in Hindustan Steel 
Ltd. V. Presiding Officer, Industrial Tri- 
bunal-cum-Labour Court (Central), Jabal- 
pur, Misc. Petn. No. 153 of 1967, D/- 10-2- 
69 (MP), and this is what we have 
stated: 

"We would like to affirm that a writ 
of Certiorari can issue against an arbitra- 
tor functioning under Section 10-A ot 
the Industrial Disputes Act In Rex v. 
Disputes Committee of National Joint 
Council for the Craft of Dental Techni- 
cians, 1953-1 All ER 327, Lord Goddard' 
C. J. had stated: 

'There Is no instance of which I know 
in the books, where certiorari or prohibi- 
tion has gone to any arbitrator except a 
statute^ arbitrator, and a statutory arbi- 
trator is a person to whom, by a statute, 
the parties must resort.’ 

Following this dictum, there was a con- 
flict of opinion whether an arbitrator 
functioning under Section 10-A of the 
Industrial Disputes Act, 1947; was » 
statutory arbitrator against which a "writ 
of certiorari’’ can issue under Article 226. 
That conflict has now been settled by 
their Lordships of the Supreme Court in 
Engineering Mazdoor Sabha v. Hind' 
Cycle Ltd., AIR 1963 SC 874. Having 
regard to the different provisions of the 
Industrial Disputes Act and the rules- 
framed thereunder, their Lordships have 
stated that, although an arbitrator ap- 
pointed under Section 10-A cannot_ be 
treated to be exactly similar’ to a private 
arbitrator to whom a dispute has been 
referred by an arbitration agreement 
under the Arbitration Act, neverthel^s, 
he is clothed with certain powers, his- 
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procedure is regulated by a set of rules 
and the award pronounced by him is 
given by statutory provisions a certain 
validity and a binding character for a 
specified period; therefore, such an arbi- 
trator must be regarded as a statute^ 
arbitrator. Their Lordships, accordmgly 
held that a writ may issue for quashing 
his award under Article 226 of the Con- 
stitution. These principles equally apply 
to this case. Even otherwise, the present 
reference of an industrial dispute for its 
adjudication is to the Industrial Court, 
which imdoubtedly is a tribunal amen- 
able to this Court’s directions under Arti- 
cle 227 of the Constitution.” 

We find no reason to take view of this 
Court’s powers under Articles 226 and 
227 of the Constitution in relation to ad- 
judications and/or arbitrations under Sec- 
tion lO-A of the Industrial Disputes Act, 
1947, liferent from that taken by _us in 
this case. It would, indeed,' ■ result in a 
"complete failure of justice”; to use the 
words of the learned counsel for the 
Union, if we did not issue a writ oi 
Certiorari in this case for quashing the 
impugned Award which is vitiated by 
errors apparent on the face of the record. 

4. The true legal concept of "retrench- 
ment” in the Industrial law is not in 
doubt. Retrenchment is a managerial 
function, and it is for the Management to 
decide the number of workmen requir- 
ed to carry out efficiently the work 
involved in their industrial undertaking, 
and this must always be left to be deter- 
mined by the Management in their 
discretion. Sometimes, the number of 
employees may, however, exceed the 
reasonable and legitimate needs of the 
undertaking. In such a case, if any work- 
men become surplus, it would then be 
open to the Management to retrench 
them, for proper reasons. The principle 
that it is always open to an employer to 
terminate the services of an employee, as 
a result of a reorganisation of his busi- 
ness, has now been authoritatively laid 
down by their Lordships of the Supreme 
Court in Macropollo D. and Co. (Pvt.) 
Ltd. V. Macropollo D. and Co. (Pvt.) Ltd, 
Employees’ Union, AIR 1958 SC 1012. 
In that case, the facts were that previous 
to 1946 the firm of M/s D. Macropollo, 
which carries on business in Calcutta as 
tobacconists, used to sell their manufac- 
tured products through distributors. They 
had no workmen of their own for distri- 
buting the goods. In 1946, because of the 
communal riots, the system had to be 
changed. The concern, therefore, introduc- 
ed the use of their ovti outdoor-salesmen 
who distributed the goods to the .Pan- 
walas and petty retail dealers. In or about 
1954, owing to the slackness of business, 
it was found no longer practicable from 
the business point of view to continue the 
Company’s own outdoor-sales department. 
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In other words, the Company decided to 
revert back to the old practice of selling 
through distributors again. In these alter- 
ed circumstances, the distributors again 
appointed their own outdoor-salesmen 
and the Company had no concern with i^ 
and, accordingly, served notice.s of termi- 
nation. It was alleged that this discharge 
of the outdoor-salesmen by M/s D. 
Macropollo and Co. Ltd., was against the 
provisions of the Industrial Disputes Act 
and was, therefore, illegal. This conten- 
tion was, however, repelled by their 
Lordships of the Supreme Court, stating: 

"We have no doubt that on the record 
it must be taken as fully proved that the 
appellant has adopted the re-organisation 
scheme and the same has been imple- 
mented in all the areas where the appel- 
lant’s business is conducted, between 
1954 to 1957. It would be fantastic to 
‘-suggest that in adopting this scheme of 
re-organisation over such a wide area 
the appellant was actuated by malice 
against its employees in Calcutta or that 
the scheme is a mere device adopted by 
the appellant for the purpose of discharg- 
ing them. 

X ■ X X X XX 

If the re-organised scheme has been 
adopted by the appellant for reasons of 
economy and convenience, and it has been 
introduced in all the areas of its business, 
the fact that its implementation would 
lead to the discharge of some of the em- 
ployees would have no material bearing 
on the question as to whether the re-orga- 
nisation has been adopted by the appel- 
lant bona fide or not; and so the learned 
Judge was clearly in error in attaching 
importance to the consequence of re- 
organisation, in regard to the fourteen 
salesmen in the present case. Their dis- 
charge ^d retrenchment would have to 
be considered as an inevitable, though 
very unforiunate, consequence of the re- 
organised scheme which the employer, 
acting bona fide, was entitled to adopt.” 
Thus it follows that an employer has the 
right to re-organise his business, and it 
such re-organisation becomes necessary 
for reasons of economy or convenience, 
then the fact that it may lead to discharge 
of some of his employees will not matter 
and no inference can be drawn that such 
discharge is mala fide. In other words, 
such discharge will be an inevitable, 
though a very unfortunate consequence 
of a re-orgamsation scheme, which the 
employer acting bona fide is entitled to 
adopt. In Roval Calcutta Golf Club v.^ 
Third Industrial Tribimal, West Bengal, 
(1960) 64 Cal WN 186. D. N. Sinha, J. (as 
he then was), reiterated this principle, in 
the following words; 

"A person has the right to re-organise 
his business in any fashion he likes, for 
the purpose of economy or convenience. 
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'and nobody is entitled to tell him how he 
'should conduct his business. The only 
iimitation is that he should do it bona 
fide and not for the purpose of victmusing 
■his employees and in order to get rid ol 
their services, which it would otherwise 
not be permissible. Provided, however, 
that he acts within these limits, it is not 
for the Court of the Tribunal to tell him 
how he should conduct his business.” 

in that particular case, the Royal Cal- 
cutta Golf Club decided to, terminate the 
employment of its female labourers who 
were all along engaged on a temporary 
basis for removing leaves, weeding the 
greens, etc., from its golf courses, with 
,the intention of handing over this part of 
the work to a contractor, as the , Club 
officials felt that employment of female 
labourers was undesirable on account . of 
'difficulty experienced by them, in carry- 
ing out proper supervision of their work. 
According to Sinha J., the question whe- 
ther this particular change would bring 
about any economic relief to the Club 
was not one and the only test. Apart from 
this, there was also the test of conveni- 
ence and the Club authorities had adduc- 
ed evidence to the effect that they found 
it extremely inconvenient to supervise 
this kind of labour and at various times 
of the year the female labour had to sit 
idle, and could not be diverted into other 
employement and, therefore, became al- 
together a dead-weight upon the Club. 
The learned Judge held that if for that 
reason the Club wanted to re-organise 
its system of employment of labour, and 
brought in a contractor to do the job, 
there was no explicable reason why the 
well accepted principle should not be 
applied. 

In Workmen of Subong Tea Estate v. 
The Outgoing Management of Subong 
Tea Estate, 1964-5 SCR 602= (AIR 1967 
SC 420), M/s Macneill & Barry Ltd., who 
managed the Subong Tea Estate, trans- 
ferred the said Estate to another concern, 
and their Manager, accordingly, served 
notices on 8 employees, intimating that 
their services would no longer be requir- 
ed. The employees in question were also 
paid retrenchment compensation, but it 
appears that the requirements of Sec- 
tion 25-F were not fully complied -with. 
The Union representing the said emplo- 
yees protested against the retrenchment. 
The dispute in regard to the retrench- 
ment, was referred to the Industrial Tri- 
bunal, under Section 10{l)(d) of the 
Industrial Disputes Act. Although, their 
Lordships held that the retrenchment was 
invalid in law and the acceptance of 
retrenchment compensation, if • any, by 
the workmen concerned, would not create 
a bar against them in the proceedings, for 
the reason that such technical pleas are 
not generally entertained in an industrial 
adjudication, and though they also held 
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that no case had been made out there for 
effecting any retrenchment at all, that 
case is, however, an authority for the 
following proposition: 

“The management can retrench its em- 
ployees for proper reasons. It is undoubt- 
edly true that it is for the management 
to decide the strength of its labour force, 
for the number of workmen required to 
carry out efficiently the work involved in 
the industrial undertaking - of any . em- 
ployer must always be left to be deter- 
mined by the management in its discre- 
tion, and so, occasions may arise when 
the number of employees may exceed the 
reasonable and legitimate needs of the 
undertaking. In such a case, if any work- 
men become surplus, it would be open to 
the management to retrench them. Work- 
men may become surplus on the ground 
of rationalisation or on the ground of 
economy reasonably and bona fide adopt- 
ed by the management, or of other 
industrial or trade reasons. In all these 
cases, the management would be justified 
in effecting retrenchment in its labour 
force.” 

5. Applying these principles to the 
facts of the present case, we find that, the 
Tribunal has arrived at its adjudication, 
on a complete misconception of law. It 
has held that the termination of employ- 
ment of these salesmen be illegal, not on 
any finding that no new system had really 
b_een_ adopted by the Management for 
distribution of cigarettes, as alleged by 
them but on the hypothesis that the 
change in the system of working intro- 
duced by the Management was with an 
ulterior object (i) of victimising their 
employees, for their trade union activities, 
and (ii) of earning greater profits, by 
dispensing with their services. In this 
connection, the Tribunal observed: 

“iff ^ ^ ftJlT 

'TT^r sfrar 1 1 

arq^r qTr ntflr 

f^r 

qro 1 ^ q'fo ^ 

^ 11% q arsR-e’ 

qt giu fflRqrr irqs % aqRiinff 

trqi IRF «fr JTRff Vll IPR 

w 1 1 qjfwr ^ 

i liRoi ^ 

% qurr siRr | cf^ 

Rqiq% % qapq- ^ ^ 

gqiRlRT # IR ^ qR qRT^Tff q^^q? 

RfiffT 1 1 3R RRqj ^ 

1 1 ” 
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At another place, the Tribunal has re- 
marked : 

% aRFvr H 3mr ^ 

^ tT^ HR q5T Htgcl T^HT \ 

H q^ H HHfFltrr qT® i isrr t 

??i% SRF ra’RS H^HF % ^cFHHFH 
IH HHifftTF qq ?F^ q^fq? v srf qwir h m 
Hf Hq qiqt f% n't nrsn 
qqtF trqi qir4 hCf f%^F ^ trqj hf^ ^zr 
% qiH ^fqq'lq^ ^^f ^qn't ^f fqtRqr qsr 
qsFH ^;|qr i sFqqr q-iq H^fqsRqi 1 1 
q^Fti ^F qscraivf q qq> st'r 

HHURF f3FF F^qq H^qriqF* ^ q^ql^R q qF^F%55 
HRF 3T[Fq ^ qJF cR |3Tr I (qq^ qf® q) 1 
* * ♦ 

, w vp ar^q^q qqiirar sMf q^F® 1 I I ^F 

3jq^ qqRF qqr I F% ^q qq#d % qq v % 

SF^HR qqq^ -tfqiRqq ^q^F ^qHF Cf l%q^2F 
^ raqii qif qiq qrq^ tJrq % qrq ^ 
qSF qjiq ^rqqq^ fF q^f f^SF 
qir.q^F i 

* * ' * 

'Hfr ^?qqqf % qsrq % arr^qj iri% tiq q^t 
qqq I .^r qr^’q q Irf qfq( qCf ^f^f i 

* * * 

“am: ^^qqqlf W Rq^F^q q;F qr BTFl^JqF ^fq 

q^F q;Rq qqrqF qqF I q^ qCr qCr 1 1 qr^ ^sf^ 
qj ^Ft ^ % q7 qqr I r% q^Crq |q 
^ ^^ql (r'^fqfe) F%qF 1 1 tf; ssqT % hf ^f| 
qfRq qFw qfr 1 1 ” 

And, eventually the conclusion reached by 
it, was to the following effect : 

''q qrqlf Cr q;Rq iq ^f qqr ^ gqq 

F%q qrq % q(%q q;Fqq qfr | \ qqtf ^ 

RsqqF |q qe^iqqf qqqTr sjfqqq q 3Rq 
qFr^FFlqF % qRq F%qiiq qqFq % qqR I I 
^qq qFi^.'iT ql qtqqqF sRTqq 1 1 F%?^1f ^rf 
«FTH 5t ^F ^ ^FF;q qCF rq^Fsr aq qq^qr f% 
qqqq q^iq ^qX RF^qF q qR qqq qr ^h^f^r 
’S qR qiF;Rr ^F q^RF 1 1 qf^ iqqiqqrarf # |q 
qqiFF; q qqq ^ r^f Cf q| ^r raql 
FRqqf ql qqi ql ^f| §wf hCf Crq*! \ 
f^qq aqgrfhqj srif^ CrI i” 
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6. We have quoted the relevant por- 
tions of the impugned Award in extenso 
because the findings that have been arriv- 
ed at, are self-contradictory, and, in our 
view, the eventual award can, therefore,, 
hardly be supported. In the first place, 
the Tribunal holds that the Management 
had "acted with the ulterior object of 
victimising their employees” so as to get, 
rid of their services, with the motive of 
earning higher profits, which otherwise 
was not permissible, and termination of 
their employment for this reason, was 
not an act justifiable under the industrial 
law. Nevertheless, it has also in the same 
breath, held that the Management want 
to introduce a new system of distribution 
of cigarettes, directly to the retailers, 
after allowing to them a commission to 
cover their own cost of collection. So far 
as such reorganisation of business is con- 
cerned, the law on the subject has 
already been stated, and an employer has 
undoubtedly the right to arrange his 
affairs in any fashion he likes. It is, there- 
fore, obvious that the findings reached 
by the Tribunal are illogical and such 
inconsistent findings cannot be allowed to 
co-exist because if the Union has succeed- 
ed in establishing a case of victimisation, 
it could not at the same breath, arrive at 
contrary conclusion that the Management 
truly and really want to introduce a new 
system of distribution of cigarettes with- 
out the agency of the 9 salesmen in 
question. 

7. The learned counsel appearing on 
behalf of the Union has, however, strenu- 
ously endeavoured to support the Award, 
on other grounds. Firstly, it is urged that 
the finding reached by the Tribunal that 
the Management had bona fide adopted a 
new system of distribution of cigarettes, 
was wholly outside the terms of reference. 
In fact, the termination of employment 
was not claimed by the Management 
themselves to be a retrenchment of the 
workmen in question. Our attention was 
invited to (i) the notice of termination, 
(ii) the terms of reference under S. 10-A 
ibid, as well as to (iii) the written state- 
ment filed by the Management, before 
the Tribunal. Now, the question whether 
the Management were entitled to justify 
the termination of employment as a 
"retrenchment”, is one for the Tribunal 
to decide, having regard to the notice of 
termination, the terms of reference which 
define the extent of its jurisdiction as 
also the written statement. Secondly, 
relying on the Supreme Court decision in 
the case of Workmen of Subong Tea 
Estate, 1964-5 SCR 602= FAIR 1967 SC 
420) (supra), it is also urged that the 
impugned* retrenchment had not been 
validly effected by the Management be- 
cause the requirements of Section 25-F 
had not been fully complied with. No 
doubt. Section 25-F prescribes the condi-. 
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tions precedent for retrenchment, S. 25-G 
lays down the procedure for such re- 
trenchment and Section 25-H recognises 
the rights of retrenched workers for re- 
employment. When the requirements of 
Section 25-F are not fulfilled, the re- 
trenchment would per se be invalid but 
this is a question which cannot be decid- 
ed without further investigation. 

Thirdly, it was urged that the retrench- 
ment, if any, was also invalid, because it 
was in breach of the settlement arrived 
at between the Union and the Manage- 
ment, as per the Agreement dated 16th 
March 1966 which guaranteed to the 
workmen their permanence of employ- 
ment, and the retrenchment being con- 
trary to this agreement could not be sup- 
ported, unless the said settlement was 
avoided in the manner provided under 
the Act. It is clear that under Sec. 25-J, 
the Management cannot act in derogation , 
of any right which the workinen ' rnay 
have, under an Award for the time being 
in force, or, any subsisting contract with 
the employer, in our view, the term of 
permanency in an employment is itself a 
"benefit” within the meaning of Sec. 25-J 
ibid. But we do not know whether- the 
aforesaid Agreement has the force of a 
"settlement” under the Act. We would, 
therefore, leave the parties free to urge- 
these questions before the Tribunal itself, 
particularly when the infirmity in the 
Award already adverted to, vitiates it 
altogether. 

8. Before remitting the reference for 
a fresh adjudication under Section 10-A 
ibid, we feel it necessary to state that the 
following contentions urged by the 
Management in challenging the validity 
of the Award, namely — 

(1) The existence of an industrial dis- 
pute i.e., a dispute between the employers 
and their workmen, is a pre-requisite of 
a reference under Section 10-A of the 
Industrial Disputes Act, 1947, and inas- 
much as a dispute between the Union 
and the Management cannot be so regard- 
ed, the proceedings before the Tribunal 
are vitiated; and 

(2) The failure of the State Govern- 
ment to publish the arbitration agree- 
ment in the Official Gazette within one 
month fromnthe date of receipt of its 
copy, has resulted in a non-compliance of 
the mandatory requirements of Section 
Q.0-A(3) of the Act, and hence the im- 
pugned award is vitiated; 

cannot be accepted, for the reasons we 
shall presently state. 

9. As to the first, the reliance placed 
on the decision of this Court in Aulia 
Bidi Factory, Burhanpur v. Industrial 
Tribunal, Madhya Pradesh, 1966 MPLJ 
354= (AIR 1967 Madh Pra 44), is wholly 
Inapposite. In that case, the Court was 
concerned with the validity of a reference 


under Section 10(1) of the Industrial Dis- 
putes Act, under which the State Govern- 
ment was required to form an opinion 
that an "industrial dispute”,- as defined 
in Section 2(k), existed, or, was appre- 
hended. Now, the formation of an opinion 
as regards the existence of an "industrial 
dispute” between the employers and their 
employees, is a condition precedent to 
the validity of the reference of such dis- 
pute under Section 10(1), as unless there 
was an "industrial dispute” factually in 
existence within the meaning of Section 
2(k), in respect of which a reference is 
made, the reference itself would be in- 
valid. That case is hardly an authority 
for the proposition now sought to be 
advanced by the . learned counsel, foi 
challenging the validity of a reference 
under Section 10-A, in the present case. 
The agreement in Form 'C’ under Rule 7 
was signed on behalf of the workmen by 
the Secretary, -the Cigarettes Salesmen’s 
Union, of, which the 8 salesmen are mem- 
bers. The Management knew full well 
that non-employment of all these 9 sales- 
men was the "industrial dispute” in 
question which existed between them 
and their employees, and having agreed 
to a reference of such dispute for adjudi- 
cation in arbitration, they cannot now be 
heard to say that the dispute referred 
was not an 'Industrial Dispute’ within the 
meaning of Section 2(k) of the Act, or, 
that the- reference under Section 10-A 
ibid made by the parties, or, the Award 
rendered therein were invalid, particu- 
larly when they throughout participated 
in the proceedings before Tribunal, 

with full knowledge of the nature of the 
actual dispute that had been referred, 
without any objection. Once it is shown 
that a body of workmen, acting through 
their ' union or otherwise. Sponsored a 
workmen’s dispute with the manage- 
ment, it becomes an 'industrial dispute’ 
as defined in Section 2(k) ibid. See, News- 
papers Ltd. V. State Industrial Tribunal, 
AIR 1960 SC 1328; The Bombay Union of 
Journalists v. The Hindu, Bom- 
bay, 1961-2 Lab LJ 436 = (AIR 1963 SC 
318); and Suman Verma v. Naiv-Bharaf 
Karmachari Sangh, 1967 MP LJ 184 = 
(AIR 1967 Madh Pra 275). According to 
these decisions, what is essential for, con- 
verting a dispute in respect of an alleged 
wrongful termination of employment into 
an 'industrial dispute’ is that , before it is 
referred to the Labour Court or the 
Tribunal for adjudication, it must be 
supported by the Union of the employees 
or by an appreciable number of the em- 
ployees in the same establishment. That 
test is clearly satisfied in the present case. 
The decision in Aulia Bidi Factory’s case, 
1966 MP LJ 354= (AIR 1967 Madh Pra 
44) .(supra) is not applicable to the dr- 
cumstances of the present case, being 
clearlv distinguishable oh facts. 
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10. The only other contention is , equal- 
ly untenable. Section 10-A{3) in terms 
makes it obligatory for the State Govern- 
ment to publish the arbitration agreemei^ 
in their Official Gazette within one month 
from the date of its receipt. The Agree- 
ment between the Management and the 
Union, in Form 'C\ under Rule 7, was 
executed by the parties before the Assist- 
ant Labour Commissioner, Jabalpur 
Division on 21st January 1968, who by 
his D.O. letter dated 23rd January 1968 
forwarded it in original, to the Presiding 
Officer, Labour Court, Jabalpur, for his 
formal consent so , that it could be sent 
to the Government for publication in the 
Gazette, as required by Section 10-A(3) 
of the Act. The Tribunal signified its 
willingness to take up the dispute in 
arbitration, by its letter No. 140/68 of 
even date. Thereafter, the agreement in 
question was forwarded to the State 
Government for publication, and it ap- 
pears that it was' actually "published in 
the Official Gazette on 29th March 1968. 
In the meanwhile; the Tribunal had 
assumed the reference and completed its 
proceedings by drawing up an award on 
8th March 1968, but did not make and 
pronounce it until 15th April 1968 for 
want of a notification under S. 10-A(3) 
which was still awaited. In the cir- 
cumstances, it may be that' the publica- 
tion of the agreement in the Official 
Gazette was actually after the awdrd had 
been prepared by the Tribunal: The 
learned counsel appearing for the 
Management, however, contends that all 
the requirexriehts of Section 10-Affi) are 
mandatory. We are unable to accept the 
contention. Now, that Section reads: 

"10-A(3). A copy of the arbitration 
agreement shall be forwarded to the 
appropriate Government and the concilia- 
tion officer and the appropriate Govern- 
ment shall, within one month from the 
date of the receipt of such copy, publish 
the same in the official Gazette.” 

On a true construction of the section, we 
are of the view that although the first 
condition as regards the publication of an 
agreement in the official Gazette is obli- 
gatory, i.e., a sine qua non, the other 
namely, of its notification 
TOthm' one month from its receipt, is only 
directory and not imperative. In our view, 
the requirements of Section 10-A(3) are' 
partly mand'atbry ‘ and partly directory. 
The Award is, therefore, not rendered in- 
valid merely by the subsequent notifica- 
Uon of the Agreement in the Official 
Gazette, mot on account of the Tribunal 
haying assumed the reference or having-’ 
written out the Award In anticipation. 

11. The result is. that the petition 
partly succeeds and is allowed. The 
Award . o'f the Presiding Officer, Labour 
Court Jabalour. dated 15th April 1968. is 


hereby quashed by a writ of Certiorari, 
with the direction that he shall now re- 
ad] udicate upon the dispute referred to 
him under Section 10-A of the Industrial 
Disputes Act, 1947, in the light of our 
observations made above. The costs shall 
abide the event. . Hearing fee Rs. 100/-,' if 
certified. 

Order accordingly. 
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BISHAMBHAR DAYAL C. J., 

SHIV DAYAL AND A. P. SEN JJ. - 

Shri Digambar Jain and others. Appli- 
cants V. Sub Registrar, Stamps, Indore, 
Opposite Party. 

Misc. Civil ’Case No. ‘ 85 of 1965, 
D/- 4-8-1969. 

(A) T. P. Act (1882), S. 8 — Interpre- 
tation of deeds — Harmonious Construc- 
tion —■ Meaning of words — True or 
literal meaning. 

The cardinal rule of construction is that 
a document must be read as a whole, 
each clause being read in relation to the 
other parts of the document, and an 
attempt should be made to arrive at an 
interpretation which will harmonise and 
give effect to the other clauses thereof. 
It is not legitimate to pick out an expres- 
sion torn from its context and try to 
interpret the document as a whole in the 
light of that expression. Such a forced 
construction on the document in question 
cannot but defeat the very object which 
its executants had in view. (Para 7) 

It is the duty of the court to give to 
the expression its true meaning. It is 
competent for a court to disregard the 
literal meaning of the words used in a 
document and to give to them their real 
meaning if they are sufficiently flexible 
to bear that interpretation. (Para 8) 

(B) Stamp Duty — Indore Stamp Act 
(2 of 1907), S. 2(9), Schedule I, Arts. 17 
and 47-A — Document merely declaring 
existence of trust coupled with transfer 
of its management — Does not fall with- 
in definition of term "conveyance” — < 
Stamp duty leviable thereon will be 
governed by Art, 47-A and not under 
Art. 17 — (Words and Phrases "Con- 
veyance”). 

Where from the recitals in the docu- 
ment it is clear that the executors were 
only making a declaration of a pre-exist- 
ing trust coupled with transfer of its 
management and were not transferring 
their ownership in any specific trust pro- 
perty nor were they creating a trust by 
executing the deed in favour of'’ the 
trustees, such a document, by no stretch 

IM/IM/D905/69/YPB/D ^ 
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of reasoning, be treated as a "convey- 
ance” as defined in S. 2(9). The stamp 
duty leviable thereon will be governed 
by Art. 47-A of Schedule I to the Act 
and not under Art. 17 thereof. 

(Paras 8, 9, 10) 

V. S. Dabir, for Applicants; Kumari 
Rama Gupta, Govt. Advocate, for Oppo- 
site Party. 

A. P. SEN J.:— The Chief Controlling 
Revenue-authority, Madhya Pradesh 
(hereinafter referred to as 'the Revenue- 
authority’) has stated this case under 
Section 55(1) of the Indore Stamp Act 
(No. II of 1907) (hereinafter referred to 
as 'the Act’), referring the following ques- 
tions for the opinion of this Court: — 

(1) Whether the trust-deed dated 11-9- 
57, as on record, is to be held to be a 
'declaration of trust’ of or concerning anv 
property, or a 'conveyance’ within the 
meaning of Section 2(9) of the Act; and , 

(2) Whether the stamp duty leviable 
on the document will be governed by 
Article 47-A of Schedule I to the Act or 
by Article 17 of the Schedule. 

2. The circumstances giving rise to 
this reference, briefly stated, are these. 
By a deed executed on 11th September 
1957, seven persons, describing them- 
selves as the Panchas managing the 
affairs of 'Shri Digambar Jairi Tera 
Panthi Mandir of Indore’ and its proper- 
ties, transferred the management thereof 
to a committee of eleven trustees named 
in the deed, defining their functions', 
powers and duties. The deed recited, 
inter alia, that after the constitution' of 
this committee of management, the entire 
property of the temple valued at 
Rs. 1,18,651.00 would no longer be in the 
supervision and. control of the Panchas 
but the management thereof would stand 
^'transferred’ to the trustees. It was en- 
grossed on a stamp-paper worth Rs. 18.75 
Paise and was presented by the trustees 
before the Sub-Registrar, Indore for 
registration. According to the Sub-Regis- 
trar, the deed amounted to a 'convey- 
ance’ and, as such, should have borne 
stamp worth Rs. 1,462.50 Paise. There- 
fpre, under Section 37 of the Act, he for- 
warded the deed to the Collector along 
vuth his opinion, for an adjudication as 
to the proper stamp duty payable thereon. 
The Collector, agreeing with the Sub- 
Registrar, held the instrument to be defi- 
ciently stamped; and, upon his determi- 
nation that it was' chargeable with a duty 
of Rs. 1,462.50 Paise as a deed of convey- 
ance, directed under Section 39(l)(b) of 
the Act that the trustees should make 
good the deficit of Rs. 1,443.75 Paise, and 
since the matter concerned a trust, a 
nominal penalty of Rs. 5.00 was imposed. 
Being aggrieved by the decision of the 
^Collector, the trustees preferred a revi- 
sion before the Board of Revenue, 


Madhya Pradesh, which has been invested 
with the powers of the Chief Controlling 
Revenue authority. The members of the 
Board of Revenue dealing \vith the revi- 
sion as the Chief Controlling Revenue- 
authority for the time being expressed 
conflicting views on the question. Shrr 
K. Radh^rishnan, President pf the Board 
of Revenue, held that the document was- 
a conveyance as defined in Section 2(9> 
of the Act and not a mere declaration 
governed by Article 47-A of Schedule I 
to the Act. His successor-in-office Shri Y. 
Bhargava reviewed that 'decision at the 
request of the trustees for the purpose of 
making a reference and found that there 
were errors apparent on the face of the 
record. The result vyas that the revision 
was re-heard by Shri R. , C. , Rai Poddar, 
President, Board of Revenue, who was of 
the view that the deed ’ in its recitals 
tends to show that what was intended by 
the Panchas was hot merely to make a 
declaration of trust but also' ‘to transfer 
their rights of ownership in specific trust 
property. In other words, the learned 
President indicated that the document in 
question effected both a . declaration of. 
trust as well as a conveyanca of the trust 
property to the trustees, 'anid,' thereforCf 
being an instrument comprising of two 
distinct transactions, it was gpyemed by 
Article 47-A of Schedule 'I to the 
Act. However, since the matter regarding 
the proper stamp duty leviable was not 
free from doubt,' he has made this referr 
ence. , 

' 3. The answer to the questions referred 
depends on whether the instrument m- 
question was a conve,yance within the 
meaning of Section 2(9) or' one making a 
declaration of trust under Article 47-A of 
Schedule J to the Act. . ,, - 

4,, The recitals ,in' the instrument 
which are material for answering the 
questions are these: . ' t 

^ H sfR =^3 yqra (qR^ifcRr 

r% qRt%g Er-rn t 

^ r% tfq; -^r 

ETRi I afn: g q:r apircT'iJ- 

g=qre ^q % =qsR ^ qi^W'q q’qr qr 
<54 ^q % qsRjfr sir, 

fflqi 54iRq; 3 rr, % 

% srgeR ?qdqfl 5^2 rI # siq^ ^< 1 ^ srfSrfRf 

q;?;fi ^ ^ % =qE?R % ^fq^ ? > 
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^ TiF?5q5iJir wfT^rRr 

'Hi sir ^ifi aiR^R jii^rt ^i m^iRi 

aiRi ^ ^r Cmr i 

^ sil *1# u SIR =lua^ 

I 1 %!%^ sffj; % 

^ tl% ^ ill’ll Sfl f%sfr ^T i%\ I 

% ^l^STR # ^7 % =^R 

H RS^q, 

^fir% 1 1 

^ ?irri m 5?;r 'fsfr 4% 

^ ^rm ^l^r i 

4: ^ 
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^r ^q^r^ % sTggri; s^sijfr # 

^ ^?T |rasi?i t ^ ^cfr I, ^^i m ^^sisTr 

*5^ 3iH^-r iRf Cr sr^ 

1 1 *^ 5itr tRi Cr ^ srrci ^.r sqrJi sr^. 

sTi^ afr?; 31^55 ^'rr% ^ 

^*rt ^r %\i\ qr^ i’ 

The entire controversy turns on the 
meaning of the expression “ qr^^^f^r ^ 
^R^rr^rr ” appearing in the deed. 

5. Before dealing with the questions 
referred, it would be convenient to refer 
to the provisions of Section 2(9) and 
Articles 17 and 47-A of Schedule I to the 
Act; 


‘Section 2(9), In this Act, unless there is something repugnant in the subject or 
context, ‘conveyance’ includes a conveyance on sale and every 
' instrument by which property, whether movable or immovable, 

IS transferred inter vivos and which is not otherwise specifically 
provided for by Schedule I”. 

‘Article 17. . Conveyance (as defined by Section 2 (9)), not being a Transfer charged 

or exempted under No. 45 — 

where-the amount or value of the consideration for such convey- 
ance as set forth therein exceeds Rs. 900/ but does not exceed 
• Rs: i:ooo 

and tor every 


Rs. 500 or part 
thereof in excess of Rs. 1,000 
'Article 47-A., Declaration of Trust of or com 
cerning any property when 
made by any writing not being 
a will ■ ■- 


Twelve rupees eight annas; 

Six rupees four' annas”. 

The same duty as on a Bond 
(No. 12) for a sum equal ta 
the amount or .value of the 
property concerned as set 
forth in the instrument but 
not exceeding eighteen rupees 
and twelve annas.” 


These provisions are in pari materia with 
Section 2(10), Article 23 and Article* 64-A 
respectively of the"^ Indian Stamp Act 
■(No. II of 1899), which, with such modi- 
fications as felt necessary,' seems to have 
■been extended by the Holkar Darbar to 
'the erstwhile Indore State. 

' '6. In stating the case, the Revenue- 
authority 'has indicated that in its opinion, 
the_ document was one creating a trust 
which involved transfer of specific pro- 
perty to the ' trustees, and, therefore, it 
had to be stamped both as a conveyance 
as well as a declaration of trust and was 
chargeable under Articles 17 and 47-A of 
Schedule I to the Act. It states: 

"The recital in the document tends to 
show that what was intended was not 
merely the declaration of a trust but also 
the transfer of rights of ownership and 
succession '( “ ariR'^r?; fli^^BiHr ^ ^rr^igr^iT ) of 
specified properties from the seven 
'^^chas to the eleven . trustees named in 
the document. The authors of the' trust 
AI6..?yidently different persons from the 
trustees, and the properties given in trust 


are also quite specific 

It will not be altogether unrea- 
sonable to hold that the document in 
question effects a declaration of trust as 
.well as a conveyance to the trustees of 
the specified trust property, and thus it 
being an instrument comprising two dis- 
tinct transactions is governed by both 
Article 47-A and Article 17 of the Sche- 
dule for its taxation. If the temple and 
the Jain commimity were the real owners 
of the property in question they did not 
at least come in the picture in the trans- 
action that was being made in the docu- 
ment in question. For the purpose of 
determining the stamp duty leviable on 
the document we have to go by the facts 
recited in the document itself and it is 
not possible to go into other facts which 
do not appear in the document that is tu 
be taxed.” 

■It would be noticed that the Revenue- 
authority arrived at that conclusion hav- 
ing regard to the expression “ 

fir^.rffr ^ appearing in the. instru- 

ment. 
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7. We are unable to agree with the 
Revenue-authority on the interpretation 
of the document in question. From the 
recitals appearing therein, the instrument 
is one declaring the pre-existence of a 
trust coupled with transfer of manage- 
ment from one set of trustees to another. 

■ The cardinal rule of construction is that 
a document must be read as a whole, each 
clause being read in relation to the other 
parts of the document, and an attempt 
should be made to arrive at an interpre- 
tation which will harmonise and give 
effect to the other clauses thereof. It is 
not legitimate to pick out an expression 
torn from its context and try to interpret 
the document as a whole in the light of 
that expression. Such a forced construc- 
tion on the document in question cannot 
but defeat the very obiect which its excu- 
tants had in view. In our opinion, the ex- 
pression *' ^ has, 

not been used in its usual sense as signi- 
fying rights of ownership in property or 
heritability of such rights. 

8. The document is undoubtedly in- 
artistically drafted. It is, therefore, the 
duty of the Court to give to the' expres- 
sion its true meaning. It is competent for 
a Court to disregard the literal meaning 
of the words used in a document and to 
give to them their real meaning, if they 
are sufficiently flexible to bear that inter- 
pretation. In our view, the expression 

( ^ ) j^ust be 

interpreted, in the context in which it 
appears, las meaning 'authority, power 
and contrdl’ which the Panchas had over 
the management of the trust and the pro- 
perties endowed to the temple. Indeed, 
the Panchas of Shri Digamber Jain Tera- 
panthi Mandir had no kind of ownership 
in the endowed properties. They were 
merely holding the same in trust for the 
beneficiaries, i.e., the Digamber Jain 
Terapanthi sect, for the worship of the 
Tirthankars enshrined in the temple. 

; From the recitals in the document, it 

; appears that the Panchas were only mak- 
ing a declaration of a pre-existing trust 
and were not transferring their ownership 
in any specific trust property because 
they had' none. Nor were they creating 
a trust by executing the deed in favour 
of the ■ trustees. 

9. It, accordingly, follows that the 
deed in question does not fall within the 
definition of the term 'conveyance’, as 
defined in Section 2(9) of the Act, because 
there was no 'transfer’ of any property 
by the Panchas to the trustees as envisag- 
ed in^that section. What had been trans- 
ferred was only the management of the 
trust. On a plain reading of the recitals, 
no other construction is possible than that 
the instrument merely declares the exist- 
ence of trust coupled with the transfer of 
its management. Such a document ' can. 


by no stretch of reasoning, be treated as 
a conveyance. Even otherwise, the defi- 
nition of the term 'conveyance’ as con- 
tained in the Section excludes such a 
document from its purview, because, even 
as a transfer, if any, it . is 'otherwise 
specially provided for’ by Schedule I to 
the Act, viz., by Article 47-A as 'Declara- 
tion of Trust’ and was, therefore, not 
liable to be stamped as 'conveyance’ rmder 
Article 17. 

10. In that view, our answer to the 
first question is that the deed dated 11th 
September 1957, executed by the Panchas 
of Shri Digambar Jain Terapanthis was 
a 'Declaration of Trust’ and not a 'Con- 
veyance’ within the meaning of Section 2 
(9) of the Act. The answer to the first 
question answers the second. The stamp 
duty leviable thereon will, therefore, be 
governed by' Article 47-A of Schedule I 
to the Indore Stamp Act, 1907, and not 
under Article- '17 thereof. The trust will 
be entitled to its costs of these proceed-/ 
ings. Hearing fee Rs. 150.00, if certified.! 

Reference answered accordingly.' 
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FULL BENCH 

P. K. TARE, K. L. PANDEY AND , , 
SURAJBHAN, JJ. ■ 

State of Madhya Pradesh, Appellant v, 
Hukumsingh Ramprasad and others, 
Respondents. ■) p, 

Criminal Appeal No. 84 of 1965, D/- 29- 
7-1969, decided by Full Bench on order 
of reference made by Shiv Dayal and ' 
N. M; Golvalkar, JJ., D/- 3-3-1966. 

Criminal P.C. (1898), Ss. 345(6), 369, 
430, 403 — Trial for offences under Ss, 307, 
325, 324, 148 and 149 of I.P.C. — Convic- 
tion of some accused for offence under 
S. 323 only — Subsequent acquittal of 
those accused under S. 345(6), Cr.P.C. by 
coinpounding of offence in appeal , without 
notice to State — State appeal against 
acquittal of those accused of offences 
under Ss. 307, 148 and 149 and of remain- 
ing accused for offences under Ss. 301, ( 
325,' 324, 148 and 149 is no^^ barred. 

Where the accused was prosecuted for>' 
offences under Ss. 307, 325, 324, 14^- and 
149 of I.P.C. and some of them' were con- 
victed for offence under S. 323, an order 
of their acquittal, in . appeal, under 
S. 345(6) of Criminal P. C. passed on 
application for leave to compound the 
offence under S. 323, does not bar a State 
appeal against their acquittal of offences 
under Ss. 307, . 148 and 149 . when _ such 
order of acquittal was passed without 
notice to the State. So also a State appeal 

IM/IM/D911/69/SNV/P 
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against an order of acQuittal of the re- 
maining co-accused under Ss. 307, 325, 
324, 148 and 149 is not barred, subject' to 
the limitations that the judgment in 
appeal filed by an accused after notice to 
the State becomes final. Criminal Appeal 
No. 219 of 1966, D/- 30-10-1968 (SCI, Foil. 

(Paras 1 and 8) 

Cases Referred: Chronological Paras 


(1968) Cri. Appeal No. . 219 of 1966 
D/- 30-10-1968 = 1969-2 SCWR 133, 
Nirbhay Singh v. State of Madhya 
Pradesh 7, 8 

(1963) AIR 1963 Guj 21 (V 50) = 

1963 (1) Cri LJ 168, State v. 
Diwanji Gardharji 6 

(1958) AIR 1958 Punj 233 (V 45) = 

1958 Cri LJ 938 (FB), The State 
V. Mansha Singh 6, 7 

(1955) AIR 1955 SC 633 (V 42) = 

1955 Cri LJ 1410, U. J. S. Chopra 
. V. State of Bombay 6 

(1952) AIR 1952 Madh Bha 81 (V 39) 

= 1952 Cri LJ 887 (FB), State v. 

Kalu- 6, 7 

(1932) AIR 1932 Nag 121 (V 19) = 

28 Nag LR 233=33 Cri LJ 849 
(FB), Mohammadi Gul v. Emperor 6, 7 

(1914) AIR 1914 All 191 (2) (V 1) 

= 15 Cri LJ 64, Sailani v. Emperor 5 


M. L. Chansoria, Dy. Govt. Advocate, 
for the State; Rajendra Singh, S. C. Dutt 
and Surendra Singh, as amicus curiae. 

TARE, J.; — The following questions 
have been referred to this Full Bench by 
a Dmsion Bench of this Court by order, 
dated 3-3-1966;— 

(1) Does an order of acquittal under 
Section 345(6),- Criminal Procedure Code, 
passed on an application for leave to com- 
pound an offence under Section 323, Penal 
Code of which the accused was convicted 
by the trial Court, bar a State appeal 
against his acquittal of the offence under 
Section 307 of the Penal Code, even when 
such order under Section 345(6), Criminal 
Procedure Code, was passed without 
notice to the State? 

^) Does such an order of acquittal bar 
a State aT>peal from his acquittal under 
Sections 148 and 149, Penal Code? 

(3) Does such an order of acquittal bar 
a State appeal from an order of acquittal 
s co-accused under Sections 307, 325, 
o24, 148 and 149, Penal Code? If so, to 
what exteht?'''’’ 

2. The, said questions arose under the 
following circumstances; In Sessions Trial 
No. 90 of 1964 of the Court of Additional 
Sessions Judge, Vidisha, 10 persons in 
all by name Hukumsingh, Mehtab, Lal- 
smgh, Moharsingh, Haiku, Raghuwar- 
prasad, Laxman, Ramnarayan, Bala- 
prasad and Shivcharan were prosecuted 
for alleged offences under Sections- 307, 
325, 324, 148 and 149, Indian Penal Code 
in connection with an incident that took 
nlace on- 13-10-1963 .when the accused 


were said to have committed the said 
offences. The trial Judge acquitted the 
other 6 accused and found Hukumsingh, 
Moharsingh, Haiku and Mehtab guilty of 
the offence under Section 323, Indian 
Perial Code and sentenced them to rigor- 
ous imprisonment for 3 months. 

3. Hukumsingh and 3 others who had 
been convicted by the trial Judge filed 
Criminal Appeal No. 17 of 1965 in the 
High Court. According to the High Court 
Rules, that appeal went before a Single 
Bench. In that appeal, an application was 
made for composition of the offence under 
Section 323, I.P.C. and by order, dated 
16-2-1965, permission was granted to 
compound the offence and consequently, 
those 4 accused were acquitted under 
Section 345(6), Criminal Procedure Code. 
In that case although notice had been 
ordered to be issued to the State, the 
order in question came to be passed before 
■the interim date fixed by the office for 
appearance of the other side i.e. 23-2- 
1965. Thus, the State had no opportunity 
to put in appearance in that case as the 
offence' ’’had already been allowed to be 
compounded on 16-2-1965. It is pertinent 
to note^^that the application -did not bear 
the signatures of the victims who might 
have been considered to be complainants, 
nor it was made on their behalf, -nor had 
anybody signed on their behalf. However, 
it appears as per the order of the -learned 
Single Judge that complainants had ap- 
peared before him. 

4. Thereafter' on 19-4-1965, .ithe State 
filed the present appeal i.e. Criminal Ap- 
peal No. 84 of 1965 against alHthe 10 
accused claiming that they be convicted 
under Sections 307, 325, 324 read with 
Sections 149 and 148, Indian Penal Code. 
Therefore, on behalf of the accifs'ed an 
objection was raised that thei'-present 
appeal filed by the State was not tenable 
as the order, dated 16-2-1965, in Criminal 
Appeal No. 17 of 1965 filed by 4 accused 
had become final and the rights:'- of the 
State to file an appeal was lost, e.i, 

5. Finality to a judgment of a' criminal 
Court has been conferred by Section 369, 
Criminal Procedure Code which allows 
merely accidental slips or clerical errors 
to be corrected and subject to tHa-ppower, 
a judgment in a criminal case cannot be 
altered by that Court. Similarly, S.-430, 
Criminal Procedure Code makes the' 
appellate judgment in a criminal case 
final except in cases covered by Sec. 417, 
Criminal Procedure Code • or Chapter 
XX55II, Criminal Procedure Code. ^ In 
some types of cases, Section 403, Criminal 
Procedure Code, debarring a second trial, 
may also be relevant. This has been a 
debatable question in the past on which 
there was a difference of opinion in some 
High Courts. In Sailani v. Emperor, AIR 
1914 All: 191(2), two persons , were tried 
for causing simple hurt to another person 
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the value to be attached to it is obvious. 
S. 13(5) refers to admissibility of the 
report and leaves it to the Court to deter- 
mine, in thedight of the circumstances of 
the case, what value ought to be attached 
to it. There is nothing in this provision to 
indicate that the report would be admis- 
sible only- if it is obtained in the manner 
prescribed by the rules made under the 
Act. (Para 5) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 Delhi 198 (V 56) 

= 1969 Cri LJ 881, Nawal Kishore 
V. State 7 

(1968) Cri. Appeal No. 29 of 1968, 

D/- 2-12-1968=1969 Ker LT 50 
(SC), K. K. Pookunju v. K. K. 
Ramakrishna Pillai 7 

(1968) AIR 1968 Bom. 247 (V 55) 

= 1968 Cri LJ 729, Krishna Raja- 
ram V. M. V. Koranne 7 

(1968) AIR 1968 J. & K. 17 (V 55) i 

= 1968 Cri LJ 162, Jammu Muni- 
cipality V. Faquir Hussain 7 

(1968) AIR 1968 Mys 196 (V 55) 

= 1968 Cri LJ 952, Belgaum 
Borough Municipality v. Shridhar 
Shanker 7 

(1967) AIR 1967 SC 970 (V 54) = 

1967 Cri LJ 939, Mimicipal Corpo- 
ration of Delhi V. Ghisa Ram 5 

(1967) 1967 Cri LJ 1723=1967 M.P. 

LJ 872, State of Madhya Pradesh 
V. Abbasbhai 1, 9 

(1967) AIR 1967 Mys 33 (V 54) = 

1967 Cri LJ 382, Laxman Sitaram 
V. Statfe of Mysore 7 

(1967) AIR 1967 Raj 237 (V 54) = 

1967 Cri LJ 1374, State of Raja- 
sthan V. Kapoor Chand 7 

(1966) AIR 1966 SC 128 (V 53) = 

1966 Cri LJ 106, Mangaldas v. 

State of Maharashtra 5 

(1966) AIR 1966 Ker 70 (V 53) = 

1966 Cri LJ 416, Food Inspector, 
Cannanore Municipality v. P. 
Kannan 7 

(1966) Cri.r Appeal No. 180 of 1966, 

D/- 2538-1966 (M.P.), State of 
Madhya Pradesh v. Shankar 
Lai 1, 2, 4, 7, 9 

(1966) Cri. Appeal No. 495 of 1964, 

D/- 3-10-1966 (M.P.), Municipal 
Council Multai v. Juggan 2 

(1966) AIR 1966 Mys 244 (V 53) = 

1966 Cri LJ 1036, Mary Lazrado 
V. State of Mysore 7 

(1966) AIR 1966 Ori 81 (V 53) = 

1966 Cri LJ 562, State v. Uma- 
charan Rani' 7 

(1964) AIR 1964 All 199 (V 51) = 

1964 (1) Cri LJ 502, Municipal 
Board, Faizabad v. Lalchand 7 

(1964) AIR 1964 Guj 136 (V 51) = 

1964 (2) Cri LJ 32, State of Guja- 
rat V. Shantaben ' ' 4, 7 

(1952) AIR 1952 Nag 83 (V 39) = 

1952 Cri LJ 448, The State v. 
Sonabai 2 


(1951) AIR 1951 Nag 191 (V 38) = 

1952 Cri LJ 471, Dattappa v. 

Buldana Municipality 2 

M. V. Tamaskar, Dy. Government 
Advocate, for the State. 

PANDEY, J.: — This case comes before 
us on a reference made by Golwalkar 
and Bhave, JJ., for examining the cor- 
rectness of the view taken by Newasker 
and Sen, JJ. in State of Madhya Pradesh 
V. Shankerlal, Cri. Appeal No. i80 of 1966, 
D/- 25-8-1966 (MP), which was decided 
along with State of Madhya Pradesh v. 
Abbasbhai, 1967 MP LJ 872= (1967 Cri LJ 
1723). The same question is raised in 
Ataul Haque v. State of Madhya Pradesh, 
(Cri. Revn. No. 431 of 1966 (MP) ), and 
Kundanlal v. State of Madhya Pradesh, 
(Cri. Revn. No. 591 of 1966 (MP) ), and, 
therefore, these two cases also are before 
us for the same purpose. 

2. In the first case, the respondent 
Chhotekhan was convicted under S. 7 
read with Section 16(1) (a) (ii) of the 
Prevention of Food Adulteration Act, 

1954, for selling adulterated milk and 

was sentenced to rigorous imprisonment 
for one year and a fine of Rs. 2,000/- or, 
in default, to like imprisonment for a 
further term of six months. In appeal, 
the Sessions Judge acquitted Chhotekhan 
on the ground that there was no specific 
evidence to show which preservative had 
been added to the sample of milk sent 
to the Public Analyst and what was the 
quantity so added and, therefore, his 
report was of no value. In taking that 
view, the Sessions Judge relied upon 
Dattappa v. Buldana Municipality, AIR 
1951 Nag 191. Against that acquittal, the 
State filed this appeal, which came up for 
hearing before Golwalkar and Bhave JJ. 
They regarded Dattappa’s case, 
AIR 1951 Nag 191, decided by Mudhol- 
ker J. (as he then was) as overruled by 
The State v. Sonabai AIR 1952 Nag 83, 
and Municipal Council, Multai v. Juggan, 
Cri. Appeal No. 495 of 1964. D/- 3-10- 

1966 (MP). 

It was, however, argued that there- 
was no specific evidence to show that a 
specimen of the seal had been sent sepa- 
rately as required by Rule 18 of the 
Prevention of Food Adulteration Rules, 

1955, or that the Public Analyst had 
compared the seal on the container with- 
the one separately sent to him as requir- 
ed by Rule 7 of those Rules and, there- 
fore, the report of the Public Analyst 
was not admissible in evidence. For this- 
view, reliance was placed upon Shanker- 
lal’s case, Cri. Appeal No. 180 of 1966, 
D/- 25-8-1966 (MP), mentioned in the- 
opening paragraph. Golwalkar and Bhave- 
JJ. doubted the correctness of the view 
taken in that case and made this refer- 
ence. 

3, In the second case, Ataul Haque- 
was convicted under Section 7 read with 
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adulterated milk and sentenced to rigor- 
ous imprisonment for one year and a 
.fine of Rs. 2,000/- or, in default, to a 
further term of like imprisonment for 
four months. He has challenged his con- 
viction . inter alia on the ground that no 
evidence was led to show that the provi- 
sions of Rules 7 and 18 of the Prevention 
of Food Adulteration Rules, 1955, were 
complied with. In the third case too, 
Kundenlal was convicted under Section 7 
read with Section 16(l)(a)(i) of the Act 
for selling adulterated ghee and sentenc- 
ed to rigorous imprisonment for one year 
and a fine of Rs. 2,000/- or, in default, to 
like imprisonment for three months. He 
too has raised the point that Rules 7 and 
18 ibid were not complied with. 

4. In Shankerlal’s case, Cri. Appeal 
No. 180 of 1966, D/- 25-8-1966 (MP), the 
Division Bench relied upon State of Guja- 
rat V. Shantahen, AIR 1964,, Guj 136, and 
observed: 

*'It cannot be doubted that the report 
of the Public Analyst is admissible only 
under certain circumstances. It is admis- 
sible under the Prevention of Food 
Adulteration Act provided certain forma- 
lities are observed. If the formalities are 
not observed, the reports cannot be made 
.admissible. That shows that the rules are 
mandatory. If the rules are mandatory, 
there cannot be a presumption that offi- 
cial acts have been properly performed. 
The fixing of the seal is no doubt an 
official act, sending the sample of the 
seal also is an official act, but the admis- 
sibility of the 'document depends on the 
performance of the official acts which 
should be proved by evidence. There i? 
not an iota of evidence in this report. 
Section 13(5) of the Act says that the 
report signed bv the Public Analyst can 
be used as evidence of the fact stated 
therein. It is therefore clear that the 
public analyst must mention in his report 
that he received the seal intact and he 
had compared the seal with the specimen 
seal that was sent to him by the Food 
Inspector and they tallied. If that is done, 
no other proof may be necessary.” 

5. Section 13(5) of the Act, which pro- 
.vides for use of report of the public 
analyst as evidence, reads: 

"Any document purporting to be a 
report signed by a Public Analyst, unless 
it has been superseded imder sub-sec- 
tion (3), or any document purporting to 
be a certificate signed by the Director of 
the Central Food Laboratory, may be 
used as evidence of the facts stated there- 
in in any proceeding under tMs Act or 
under Sections 272 to 276 of the Indian 
Penal Code (Act XLV of 1860): 

Provided that any document purporting 
to be a certificate signed by the Director 
of the Central Food Laboratory shall be 


final and conclusive evidence of the facts 
stated therein.” 

The distinction between relevancy or ad- 
missibility of a piece of...,, evidence and 
the value to be attached to it is obvious 
and need not be elaborated. It is plain 
enough that sub-section (5) refers 
to admissibility of the report and 
leaves it to the Court to determine, in 
the light of the circumstances of the case, 
what value ought to be attached to it. It 
may be noted that there is nothing in this 
provision to indicate that the report 
would be admissible only if it is obtained 
in the manner prescribed by the rules 
made under the Act. So, in Mangaldas v. 
State of Maharashtra, AIR 1966 SC 128, 
their Lordships observed: 

"This provision clearly makes the 
report admissible in evidence. What value 
is to be attached to such report must 
necessarUy be for the Court of fact which 
has to. consider it. Sub-section (2) of Sec- 
tion 13 gives an opportunity to the accus- 
ed vendor or the complainant on payment 
of the prescribed fee to make an applica- 
tion to, the Court for sending a sample of 
the allegedly adulterated commodity 
taken under S. 11 of the Act to the 
Director of Central Food Laboratoi'y for. 
a certificate. The certificate issued tsy the 
Director would then supersede the report 
given hy the Public Analyst. This certi- 
ficate is not only made admissible in 
evidence under sub-section (5) but is 
given finality to the facts contained there- 
in by the proviso to that sub-section. It 
is true that the certificate of the Public 
Analyst is not made conclusive, but this, 
only means that the Court of fact is free 
to act on the certificate or not. as it 
thinks fit." (Page 132). 

In a subsequent case. Municipal Corpora- 
tion of Delhi V. Ghisa Ram, AIR 1967 SC 
970, their Lordships laid down 'that the 
report of the Public Analyst does not 
cease to be good evidence even where a 
certificate from the Director of the 
Central Food Laboratory cannot be ob- 
tained for any cause and the conviction 
of the accused is unsustainable on the 
ground that, by reason of deprivation of 
the valuable right under Section 13(2) of 
the Act owing to lapse of time, he is pre- 
judiced in his defence. 

6. In this case, we are not required to 
consider what value should be attached 
to the report of the Public Analyst where 
it is established by evidence that a speci- 
men of the seal had not been sent sepa- 
rately to the Public Analyst or he did, 
not also compare the seal on the container 
with the other seal. In this situation, the 
Court may conclude that it was not 
established that the sample seized was. 
examined by the Public Analyst. The- 
limited question before us is whether 
there is, in view of illustration ,(e) under- 
Section 114 of the Evidence Act, a rebut-- 
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rtable presumption that official acts like 
sending' a specimen seal separately and 
the comparison of the seal on the con- 
tainer with that seal so sent were proper- 
ly performed. 

7. In Shankerlal’s case, Cri. Appeal 
No. 180 of 1966. D/- 25-8-1966 (MP) 

(supra), it was observed that, since the 
rules were mandatory, there could be no 
presumption that the procedure as there- 
in prescribed, being official acts, were 
properly followed. For that view, reliance 
was placed upon the observations of the 
'Gujarat High Court in Shantaben’s case, 
A.IR 1964 (juj 136 (supra). There is, how- 
ever, nothing in the judgment of Raju J. 
■delivered in the Gujarat case to indicate 
that he considered the applicability of 
Section 114 of the Evidence Act and 
illustration (e) thereunder to the acts of 
the Food Inspector and the Public Ana- 
lyst. That aspect of the question was not 
considered in Mary Lazarado v. State 
of Mysore, AIR 1966 Mys 244; State of 
Rajasthan v. Kapoor Chand, AIR 1967 
Raj 237, and Belgaum Borough Munici- 
pality V. Shridhar Shanker, AIR 1968 
■Mys 196, also, although the ■view taken 
in the Gujarat case was adopted. A con- 
trary view was, however, taken in Muni- 
cipal Board, Faizabad v. Lai Chand, AIR 
1964 All 199; State v. Uma Charan Ram, 
AIR 1966 Ori 81; Laxman Sitaram v. 
State of Mysore, AIR 1967 Mys 33, and 
Nawal Kishore v. State, AIR 1969 Delhi 
198, without referring to the presumption 
under Section 114 of the Evidence Act 
and also in Food Inspector, Cannanore 
Municipality v. P. Kannan, AIR 1966 Ker 
70; Jammu Municipality v. Faquir Hus- 
sain, AIR 1968 J. & K. 17, and Krishna 
Rajaram v. M. V. Koranne, AIR 1968 
Bom. 247, on the basis of the presumption 
under the section. In many of these cases, 
the Gujarat case was specifically distin- 
guished or dissented from. The contrary 
■view taken in these cases is supported by 
the folloudng observations of the Supreme 
'Court in K. K. Pookunju v. K. K. Rama- 
'krishna Pillai, Cri. Appeal No. 29 of 1968, 
D/- 2-12-1968 (SC); 

"The only point of any substance which 
•has been pressed before us by the learn- 
ed counsel for the appellants is that the 
■Rules framed under the Act had not 
been complied with inasmuch as it has 
■not been proved that the specimen im- 
-pression of the seal used had been sent 
to the Public Analyst. Rule 18 of the 
Prevention of Food Adulteration Rules, 
1955, provides that a copy of the memo- 
randum and a specimen impression 
of the seal used to seal the TDacket shall 
be sent to the Public Analyst separately 
by post. The High Court was not at all 
impressed with the contention based on 
Rule. 18. It relied on the report of the 
Public Analyst Exh. P-9 which was in' 
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Form HI as prescribed by the Rules in 
which it was stated, inter alia, that the 
Public Analyst had received from the 
Food Inspector a sample of compounded 
misky asafoetida marked No. C. 2/65 for 
analysis, properly sealed and packed and 
that he had found the seal intact and 
unbroken. The contention which ' ‘was 
pressed and which has been reiterated 
before us is that it is nowhere stated in 
Exh. P/9 that the Public Analyst had 
compared the specimen impression of the 
seal with the seal on the packet of the 
sample. The High Court relied on the 
principle that official acts must be pre- 
sumed to have been regularly performed. 
Under Rule 7, the Public Analyst has to 
compare the seal on the container and 
the outer cover with the specimen im- 
pression received separately on receipt 
of the packet containing the sample for 
the analysis. The High Court considered 
that it must be presumed that the Public 
Analyst acted in accordance with the 
Rules and he must have compared the 
specimen impression received by him 
with the seal of the container. 

We do not find any error in the decision 
of the High Court on the above point." 

_ 8. The principle embodied in illustra- 
tion (e) under Section 114 of the Evidence 
Act IS that when any judicial or official 
act is shown to have been done in a 
manner substantially regular, it is pre- 
sumed that the formal requisites for its 
validity have been complied with. As we 
have mdicated _ elsewhere, if the Statute 
itself had pro'vided that certain regula- 
tions and formalities must be complied 
with before the report of the Public Ana- 
lyst could be admitted in evidence, the 
position would_ have been different,’ for, 
in that case, it ■would be necessary to 
specifically establish that those regula- 
tions and formalities were duly observed. 

In the absence of such a pro'vision, what 
purports to be report signed by a Public 
Analyst is, without any other proof, ad- 
missible in evidence and the presumption 
arising under Section 114 of the Evidence 
Act to the regular performance of official 
acts also applies to it. The accused is not 
thereby prejudiced. He may rebut the 
presumption b.y cross-examining prosecu- 
twn witnesses or leading other eiddence. 
He has also been given under sub-sec- 
tion (2) of Section 13 of the Act the right! 
to show, if possible, that the report is! 
incorrect. So, in AIR 1967 SC 970 (supra),' 
the Supreme Court observed: 

"Ob'viously the right has been given to 
the vendor in order that, for his satisfac- 
tion and proper defence, he should be 
able to have the sample kept in his charge 
analysed b.y a greater expert whose certi- 
ficate is to be accepted by Court 'as con- 
clusive e-vidence.” (Page 972). 

_9._ For all these reasons, we are oi 
opinion that the idew taken in Cri. Appeal 
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M70 • ^ • Dwarka Prasad v. Sub-Registrar 

Nd: 180 of 1966, D/- 25-8-1966 (MP) 

'(supra) and 1967 MP LJ 872= (1967 Cri 
LJ 1723) (supra) is not correct. In our 
opinion, the presumption under Sec. 114 
of the Evidence Act and Illustration (e) 
! thereunder in relation to regular per- 
formance of official acts applies to the 
j report of a Public Analyst. It is, however, 
a rebuttable presumption. That being so, 
i such a report is not inadimssible only 
^ because it has not been specifically esta- 
blished by evidence aliunde that the 
Irequirements of Rules 7 and 18 of the 
IPrevention of Food Adulteration Rules, 
01955, were duly complied with. 

Order accordingly. 
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SPECIAL BENCH 
BISHAMBHAR DAYAL C. J., 

SHIV DAYAL AND A, P. SEN, JJ. 

Mahaian Dwarka Prasad, Applicant v. 
Sub-Registrar, Narsinghpur, 0pp. Party. 

Misc. Civil Case No. 299 of 1965, D/- 

23-7-1969. 

Stamp Duty — Stamp Act (1899), S. 2 
IIB) and S. 2(24) (b) — Division of joint 
family property by Karta — It is parti- 
tion and not settlement. 

A deed of partition necessarily presup- 
53 oses that more than one person has a 
ioint share in the property and that joint 
-share is divided between the parties. 
T^ere the Karta who is the father exer- 
cises the power to divide the joint family 
property, the document bringing about 
the division is clearly an instrument of 
partition within the meaning of S. 2(15) 
of the Stamp Act, whether all the co- 
owners have got a share is not relevant. 
Therefore, such a document is liable to 
Stamp Duty. The document could be a 
'settlement' within the meaning of S. 2 
^24) (b) if the property belong^ to the 
•settler. When the property is of the joint 
•family and not of the settler alone, the 
<document by which such property is 
■divided cannot be described as a ’settle- 
ment’. (Paras 4,5) 

R. S. Dabir, for Applicant: Ku. Rama 
'Gupta, Go-vt. Advocate, for Opp. Party. 

BISHAMBHAR DAYAL, C. J.;— This 
•is a reference under the Indian Stamp 
Act, 1899_. The questions have been refer- 
red to this Court on account of a requisi- 
tion made by, this Court in Miscellaneous 
-Petition No. 331 of 1964. The questions 
•referred are: 

'(1) Whether the Batwaranama dated 
■3rd_ September 1959 is a document on 
■which a stamp duty is le^viable under the 
- provisions of the Indian Stamp Act, 1899? 
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(2) If so, whether the docuihent is an 
instrument of partition ■within the mean- 
ing of Section 2(15) of the Act, or an 
instrument of non-testamentary settle- 
ment within the meaning of Section 2 
(24) (b) of the Act?’ 

2. The facts which have been stated in 
the reference giving rise to the dispute 
are that one Dwarka Prasad executed the 
document in question, by which he distri- 
buted the property between himself and 
his sons. The sons were minor and were 
represented by their mother as guardian. 
No share was given to the mother. In the 
document, Dwarka Prasad stated that he 
had the right to partition the property, 
and because there was no certainty of 
life he had decided to make the partition. 
The document is described as a deed of 
partition. It is in Hindi, and the relevant 
portion of the document has been quoted 
in the. reference as follows: 

wr® ^ ^ 

JiW =^38:21 did \i % I d dil^d 

dR ^ 'dJiid % d 

I dd dfr 1 1 

^ jiriT =d^q5r d-r 

dd^d diasd drar tiiddt *r[Bdr| % 

^ dSdW ddr ^ d dr dFiJfld 

^ arf^dR: 1 1” 

3. When the document was presented 
for registration the Registrar impounded 
the same and sent it for the opinion of 
the Collector, The Collector considered 
it to be a non-testamentary settlement as 
defined by Section 2(24) (b) of the Act, 
On a revision before the Board of Reve- 
nue the same was upheld and the Board 
refused to make a reference; but when a 
writ petition was allowed, the reference 
has now been made. During this refer- 
ence, it appears to have been taken for 
granted that this was a joint Hindu family 
consisting of Dwarka Prasad, his two 
minor sons Anilkumar and AJchilkumar, 
and the -wife of Dwarka Prasad and 
mother of the two sons. The Revenue 
authorities were of opinion that this parti- 
tion deed had been executed by Dwarka 
Prasad alone and this was not the result 
of a multilateral agreement between the 
members of the family and therefore it 
could not be described as a partition, but 
it must be held to be a disposition of pro- 
perty by Dwarka Prasad and also because 
mother had not been given a share. 

4. Having heard learned counsel for 
both the parties, we are of opinion that 
the Revenue authorities were not right in 
taking that view of the case. Under the 
definition of 'instrument of partition’ 
under Section 2(15) oi the Stamp Act, 
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property. In the present case, the property 
has actually been divided. Whether all 
the co-owners have got a share is not 
relevant. A deed of partition necessarily 
presupposes that moife- , than one person 
have a ioint share in the property and that 
ioint share is divided between the parties. 
In the present case, there is no dispute 
that the property was divided by Dwarka 
Prasad, as he states in the document, in 
the exercise of his right to divide the 
property. This indicates that this was' 
ioint family property and, Dwarka Prasad 
being the Karta of the family exercised 
that right to divide it. When the Karta 
who is the father exercises the power to 
divide the property, such a division is 
binding upon the sons. We are therefore 
satisfied that this document is clearly an 
instrument of partition within the mean- 
ing given to it by the Stamp Act. 

5. The document could be a 'settle- 
ment’ within the meaning of Section 2 
(24) (b) if the property had belonged to 
the settler. The relevant sub-section is 
as follows: 

"Settlement” means any non-testa- 
mentary disposition, in writing, of mov- 
able or immovable property made — 

(b) for the purpose of distributing pro- 
perty of the settler among his family 

The property therefore must be "of the 
settler”. If the property is of the .joint 
family and not of the settler alone, the 
document by which such property is 
divided cannot be described as a 'settle- 
ment’. 

6. There is no allegation before us 
that this document is not chargeable to 
any duty. Our answer to the questions 
referred to us therefore is: 

'(1) The document is liable to stamp 
duty under the Indian Stamp Act, 1899. 

(2) The document is an instrument of 
partition within the meaning of S. 2(15) 
of the said Act.’ 

7. These answers shall be sent to the 
Board of Revenue, 

Reference answered accordingly. 


AIR 1970 MADHYA PRADESH 34 
(V 57 C 10) 

SHIV DAYAL AND S. M. N. RAINA, JJ. 

Laxmi Chand Gangaram, Plaintiff, Ap- 
pellant V. Brijbhushandas and others. 
Defendants, Respondents. 

First Appeal No. 23 of 1965, D/- 27-11- 
1968, from decree of 1st Addl. Dist. J., 
Gwalior, D/- 11-11-1963. 

Civil P. C. (1908) O. 34, R. 11 and S. 107 
— Interest pendente lite — Powers of 
Court — Court has discretion whether to 
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Rule 11 of O. 34 makes a clear distinc-' 
tion .between twp periods: (i) from the date' 
of the suit upto the date of redemption; 
and (ii)-froni.the date of redemption to the' 
date of realisation. For the" former, the 
Court may allow interest on the principal! 
amount at the rate payable on the princi-J 
Pal, or .where no such rate, is fixed, - at' 
such rate as the Court deerris reasonable.,- 
For the latter period .the question has- 
been left in the discretion of the Court 
and interest 'may be allowed on the total 
amount due. In respect of interest pen- 
dente lite it is in the discretion of the- 
Court whether to allow or not the con- 
tractual rate of interest: AIR 1940 FC 20, 
Rel. on. - (Para 4V 

It is settled law that under Order 34 
Rule 11 C.P.C. the Court is not bound to 
allow contractual rate of interest -for the 
period from the date of the suit to the 
date fixed for payment in the preliminary 
decree and the matter is discretionary 
with the Court. But, the discretion can-' 
not be exercised arbitrarily or caprici- 
ously. In exercising its discretion the 
Court has to bear in mind that.it must be 
exercised .judicially as any other discre^ 
tion. This means that all the circurostan-r 
ces of the case must be present to the 
mind of the Court. No hard and fast rules- 
can be formulated. Where interest claim- 
ed is penal or extortionate or is contrary 
to the provisions of any law the rate must 
be reduced. The Court can have regard 
to the length of litigation, the nature of 
the loan and' other circumstances of the 
particular case. Where rate of interest is 
fixed as one of the terms of the mort- 
gage, the discretion must be exercised oni 
sound principles. In the exercise of such 
discretion the Court should ask itself 
whether there is any reason' for not allow- 
ing the contractual rate of interest. If it 
finds that the rate is penal, excessive, or 
unconscionable, it would not allow that 
rate, but would reduce - it to a reasonable- 
extent. A variety of circumstances may 
weigh before the Court when in exercise- 
of its discretion it does not allow, interest 
pendente lite at the contractual rate,: 
even if the rate of interest is not, penal' 
or unconscionable or otherwise excessive.- 
If a Judge proceeds on a wrong principle- 
in a matter within his discretion his order 
may be set aside by an appellate Court. 
(1876) 3 Ch. D. 380, Rel. on. (Para 6) 

Cases Referred: Chronological Paras- 
(1940) AIR 1940 FC 20 (V 27) = 

ILR (1940) Kar 33, Jaigobind 
Singh V. Lachmi Narain Ram 5- 

(1927) AIR 1927 PC 1 (V 14) = 54 
Ind. App. 1, Jagannath Prosad v. 
Surajmul Jalal 3 

(1876) 3 Ch D 380, Watson v. Rod- 
well 
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A. R. Naoker, .for,: Appellant; J. ,R. 
Sharma, for-. Respondent; 

JUDGMENT:— The. appellant’s suit for 
sale against the -respondents was in respect 
of mortgaged property on foot of a mort- 
gage dated September 2, 1956, ■ for 

Rs. 17,000/-, and another mortgage dated 
July 6, 1947, for Rs. 5,000/-. The agreed 
rate of interest under the former was 
10 annas per cent per month and under 
the latter 12 annas, per cent per month. 
The suit was instituted on April 19, 1957. 
The defendants resisted the suit. The 
trial Court passed a preliminary decree 
for sale -for the entire claim of the plain- 
tiff i.e. principal sum Rs. 22,000/- and 
interest at the stipulated rates from the 
date of the execution of the mortgages to 
the date of the institution 9 f the suit. But 
from the date of the institution of the 
suit to the date of preliminary decree it 
allowed 3% per annum (4 annas per cent 
per month). 

2. In this appeal the plaintiffs griev- 
ance is that there was no justification for 
not allowing interest pendente lite at the 
contractual rates ■ as it was mandatory 
under Order 34, Rule 11, C.P.C. Alter- 
natively, it is argued that discretion' has 
been exercised arbitrarily. Under O. 34, 
Rule 11 of the Code of Civil Procedure a 
Court may order payment of interest upto 
the date on which payment of the amount 
found due or declared under the prelimi- 
nary decree is to be made by the mort- 
gagor at the rate payable on the princi- 
pal. 

3. The provisions now contained in 
Order 34, Rule 11 C.P.C. were enacted by 
the C. P. C. Amendment Act No. 21 of 
1929. Earlier, in Jagannath Prosad v. 
Surajmul Jalal, 54 Ind App 1 = (AIR 1927 
PC 1), the suit was to enforce by sale a 
mortgage bond which provided for inte- 
rest at 12% per annum with quarterly 
rests. The Subordinate Judge passed a 
decree in favour of the plaintiff and 
allowed interest at 9% per armum until 
the date of the institution of the suit and 
6% per annum from that date until pay- 
ment. The plaintiffs appealed as to the 
interest allowed. The High Court allowed 
the appeal and made a decree for interest 
at 12% per annum with quarterly rests, 
as stipulated in the bond, to the date fix- 
ed by the decree for payment, and there- 
after at 6% per annum. The Privy Coun- 
cil took the view that till the period of 
redemption has expired, the matter re- 
mains in contract and the interest has to 
be paid at the rate and with the rests 
specified in the contract ol mortgage. 

4. After the decision of the Privy 
Council the present Rule 11 in Order 34 
of the Code of Civil Procedure was enact- 
ed by Act No. 21 of 1929. This Rule makes 
a clear distinction between two periods: 
Hi) from the date of the suit upto the date 


of redemption; and (ii) . fr 9 m the date of 
redemption to the date of realisation. For 
the former, the Court may allow interest 
on. the principal aihount at the rate pay- 
able oh fhe principal, ~ br where no '.such 
rate is fixed; -at such rate as the Court 
deems reasonable. For the latter period 
the question has been left in the discre- 
tion of the Court and interest may be 
allowed on the total amount due. In 
respect of interest pendente lite it is in 
the discretion , of the Court .whether to 
allow or not the contractual rate of inte- 
rest. , - 

5. Sulaiman J. speaking for the Court 
observed in Jaigob'ind Singh v. Lachmi 
Narain Ram, AIR 1940 FC 20, thus: — 

"This special provision, which removes 
any conflict that there might have been 
between Section 34 and Order 34, Rules 2 
and 4, gives a certain amount of discre- 
tion to the Court; . ' so far as interest , 
pendente lite and subsequent interest are' 
concerned. It is no longer absolutely obli- 
gatory on the Courts to. decree interest 
at the contractual rate upto the date of 
redemption in all circumstances, if there 
be no question of the rate being penal, 
excessive or substantially _ unfair . within 
the meaning of the Usurious Loans Act. 
1918.” 

His Lordship further observed: — 

"Of course, whether the Court would 
or would not give relief in respect of inte- 
rest in excess of nine per centum simple 
per annum, and if so to what extent, will 
depend on the special circumstances of 
each case.” 

Their Lordships emphasised that the use 
of the word 'may’ indicates that the Court 
has a discretion and re.iected the conten- 
tion that the word 'may' should be read 
as 'shall’. In that case, the suit was to 
enforce simple mortgage debts carrying 
interest at Re. 1-1-0 per cent per mensem 
compound every year. In the opinion of 
the High Court compound interest at 
Re. 1-1-0 per cent per mensem with 
yearly rests was quite prudent one. The 
question arose before the Federal Court 
whether the Court was bound to allow the 
contractual rate of interest pendente lite. 
Their Lordships allowed interest at 12% 
per annum simple from the date of the 
institution of the suit to the date fixed 
for payment in the revised decree to be 
passed by the High Court. Interest was 
allowed at 6% per annum after that date 
on the aggregate amount of principal, 
interest and costs upto the date of reali- 
sation. 

6. Thus, it is settled law that under 
Order 34, Rule 11 C.P.C. the Court is not 
bound to allow contractual rate of inte- 
rest for the period from the date of the 
suit to the date fixed for payment in the 
preliminary decree and the matter is dis- 
cretionary with the Court. But, the dis- 
cretion cannot be exercised arbitrarily or 
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capriciously. In exercising its discretion 
the Court has to bear in mind that it 
must be exercised judicially as any other 
discretion. This means that all the cir- 
cumstances of the case must be present 
to the mind of the Court. No hard and 
fast rules can be formulated, "^^ere 
interest claimed is penal or extortionate 
or is contrary to the provisions of any 
law the rate must be reduced. The Court 
can have regard to the length of litiga- 
tion, the nature of the loan and other 
circumstances of the particular case. 
Where rate of interest is fixed as one of 
the terms of the mortgage, the discretion 
must be exercised on sound principles. 
In the exercise of such discretion the 
Court should ask itself whether there is 
any reason for not allowing the contrac- 
tual rate of interest. If it finds that the 
rate is penal, excessive, or unconscion- 
able, it would not allow that rate, but 
would reduce it to a reasonable extent. 
A variety of circumstances may weigh 
before the Court when in exercise of 
its discretion it does not allow interest 
pendente lite at the contractual rate, even 
if the rate of interest is not penal or un- 
conscionable or otherwise excessive. If a 
Judge proceeds on a wrong principle in 
a matter vdthin his discretion his order 
may be set aside by an appellate Court. 
[See, Watson v. Rodwell, (1876) 3 Ch. D 
380]. 

7. In the present case the suit was 
instituted as back as on April ' 19, 1957. 
The plaintiff has not yet been able to 
reap the fruits of his decree. Shri Naoker 
has shown us from the record that the 
respondent was himself a prior mortgagee, 
that a decree for "redemption was passed 
and the mortgagor was ordered to pay 
Rs. 35,152/15/0, that when he deposited 
the amount in the trial Court in pursuance 
of the decree for redemption the appel- 
lant made an application for attachment 

of that amount, but by raising all sorts 
of objection the defendant has not 
permitted the plaintiff to withdraw that 
amount. Even during ' the pendency of 
tWs appeal an application was made by 
the appellant that he should be permitted 
to withdraw that amount but the respon- 
dent opposed it. 

8. While the contractual rate was 

no annas and 12 annas per cent per 
months the trial Court allowed only 
4 annas per cent per month with the fol- 
lowing observations: — ' ■ 

"In view of the fact that plaintiff 
Brijbhushandas has no other means of 
livelihooa>^cept the rents of the houses 
under mortgages. I allow -/4/- per cent 
p.m. interest omthe decretal amount, from 
the date of the institution of the suit tiD 
the realisation of the decretal amount, 
and proportionate costs.” 

The trial Court is not right when it says 
that at the time when- the mortgage was 


V. Tarabai (S. M. N. Raina J.) A.l. R. 

executed the maximvun rate of interest 
allowable on the mortgage was only 6% 
per annum. On September 2, 1946, and 
July _6, 1947, the Gwalior Interest Act 
was in force under which the maximum 
rate of interest allowable on the secured 
debts was Rs. 12% per annum. That Act 
was repealed by the Madhya Bharat 
Interest Act, 1956, which came in force 
on August 18. 1956. 

9. That the defendant is earning rents 
of houses under the mortgages was a 
ground to be considered against him 
rather than as one in his favour. Under 
the Madhya Pradesh Money Lenders Act, 
the Usurious Loans Act and the Madhya 
Bharat Interest Act interest can be charg- 
ed at the rate of 6% per annum on the 
secured debts. We are of the opinion that 
having regard to the circumstances of the 
case the plaintiff should be allowed inte- 
rest from the date of the suit to the date 
of realisation at the rate of Rs. 5% per 
annum on the principal amount i.e, 

, Rs. 22.000/-. 

10. The appeal is partly allowed. The 
judgment and decree of the trial Court 
are modified only to this extent that the 
plaintiff shall get interest on Rs. 22,000/- 
at Rs. ^5% per annum from the date of 
the institution of the suit till realisation. 

• The rest of the decree of the trial Court 
is maintained. Parties shall bear their 
own costs in this appeal. 

Order accordingly. 


AIR 1970 MADHYA PRADESH 36 
(V 57 C 11) 

SHIV DAYAL AND S. M. N. RAINA, JJ. 

Anna Saheb, Appellant v. Tarabai, 
Respondent. 

First Appeal No. 13 of 1966, D/- 28-11- 
1968, against judgment and decree of 
Dist. J., Gwalior in Civil Suit No. 3-A of 
1965. 

(A) Hindu Marriage Act (1955), S. 10 

(l)(b) — Cruelty : — Husband’s petition 
for restitution of conjugal rights — 
Defence of cruelty — Husband, on cer- 
tain occasions, persuading his wife to 
accompany him and even pressing her 
for the same — This conduct on the hus- 
band’s part giving rise to unpleasantness 
because wife was unwilling to go with 
him — Held, such conduct on husband’s 
part was perfectly justified and could, by 
no stretch of imagination, be treated as 
cruelty. (Para 9) 

(B) Hindu Marriage Act (1955), S, 23 
(l)(d) — Delay — In order to disentitle 
petitioner to relief on ground of dela.y it 
has to be shown that delay was both un- 
necessary and improper — Conduct of 
parties must be t aken into account to 
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see if delay was really culpable — Held 
on facts that there was no unreasonable 
delay on part of petitioner so as to dis- 
entitle him to relief (Paras 11 and 12) 
(C) Hindu Marriage Act (1955), S. 9 
— Reasonable excuse — Meaning of — • 
Even those excuses which do not strictly 
fall tmder S. 9(2) can be considered as 
reasonable excuses — If husband is not 
guilty of misconduct, his petition cannot 
be dismissed merely because wife does 
not like to stay with him. 

A petition for restitution of conjugal 
rights cannot be dismissed merely on the 
ground that there was no possibility of 
the parties ever making a happy home in 
the absence of any positive evidence to 
show that the petitioner _ himself \vas 
responsible for creating a situation like 
that. Under sub-section (1) of S. 9 of the 
Act, the relief of restitution of conjugal 
rights can be decreed, if the court is 
satisfied that the respondent has, without 
reasonable excuse, withdrawn from the 
socie^ of the petitioner. The words 'rea- 
sonable excuse’ have not been defined. 
Any excuse which falls within the pur- 
view of sub-section (2) of S. 9 would 
certainly be a reasonable excuse, but 
there may be other excuses which, though 
they do not strictly fall within the pur- 
view of sub-section (2), can stiU be con- 
sidered as a reasonable excuse so as to 
disentitle the petitioner to the relief: 
AIR 1963 Madh Pra 5, Rel.- on. (Para 14) 

Thus, if the evidence shows that the 
petitioner (husband) is guilty of miscon- 
duct, which though does not fall within 
the purview of sub-section (2), is such as 
to furnish a reasonable excuse to his wife 
to withdraw herself from his society, the 
petition may be dismissed, and in this 
connection the court may examine the 
conduct of the husband to see if there is 
any possibility of the parties living to- 
gether happily. (Para 15) 

But if the husband is not guilty of mis- 
conduct. the petition cannot be dismissed 
merely because the wife does not like 
her husband or does not want to live with 
him, because he is too poor or is other- 
wise not fit to be a proper life companion 
for her. Once a marriage has been 
solemnised the husband is entitled to the 
society of his wife and he cannot be 
denied such society merely because she 
does not like him, and for reasons of her 
own does not feel happy with him: AIR 
1964 Madh Pra 73, Disting. (Para 17) 

(D) Hindu Marriage Act (1955), S. 9 
— Husband’s petition for restitution of 
conjugal rights — Defence of maltreat- 
ment on part of husband — Burden is on 
• respondent wife to prove it. (Para 6) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 Madh Pra 73 (V 51) 

=1963 kIP LJ 426, Baburao v. 

Mst. PushUa Bai JR 


M. N. Raina J.) [Prs. 1-6] M. P. 37 

(1963) AIR 1963 Madh Pra 5 (V 50) 

= 1962 MP LJ 987, Tulsa v. 

Pannalal 14 

A. R. Naoker, for Appellant, P. D. 
Gupta, for Respondent. 

S, M. N. RAINA, J.: — This is an appeal 
by the husband whose petition for resti- 
tution of conjugal rights has been dismis- 
sed by the District Judge, Gwalior. 

2. The petitioner aged about 30 years 
is a painter by profession. He was married 
to the respondent on 17-6-49. The parties 
are Hindus and the marriage was accord- 
ing to the usual Hindu rites. After the 
marriage the parties lived together in 
Lashkar. 

3. The case of the petitioner-appellant 
is that on 15-12-1951 the respondent went 
away and did not return. He served the 
respondent with a notice on 7-12-1964 
calling upon her to come and live Avith 
him but she refused to accept the notice. 
Thus, according to him the respondent 
has withdrawn herself, from his society 
without any reasonable excuse. He, there- 
fore. claimed a decree for restitution of 
conjugal rights. 

4. The respondent contested the suit 
on a number of groimds. She alleged that 
the marriage was liable to be annulled as 
she was a minor at the time of her marri- 
age and the consent of her father was 
obtained by fraud. She further alleged 
that it was the petitioner, .who had 
deserted her and that he had also treated 
her with such cruelty as to give rise to 
an apprehention in her mind that it would 
not be safe for her to live with him. She 
also raised certain other pleas with which 
we are not here concerned and contended 
that the petitioner was not entitled to a 
decree for restitution of conjugal rights. 

5. The learned trial Judge held that 
it has not been proved that the marriage 
was vitiated by fraud, or that the respon- 
dent was treated -with cruelty. He further 
held that it was not proved that the peti- 
tioner had deserted her. On other points 
he held in favour of the petitioner. But 
he dismissed the petition on the ground 
that it was inordinately delayed and 
there was no possibility of the parties 
making a happy home because wife (res- 
pondent) was not willing to live with the 
husband (petitioner) and eSorts at con- 
ciliation had failed. 

6. The learned coxinsel for the respon- 
dent questioned the finding of the trial 
Judge on the issue relating to cruelty. 
We have carefully gone through the evi- 
dence on this point and we think that the 
finding is correct. The burden of proving 
illtreatment was on the respondent. Her 
version is that she never Kved with the 
petitioner and even the marriage was 
not consummated. If so there woidd be 
no occasion for the appellant to illtreat 
her. As we shall point out later , her con- 
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tention that she never lived with the 
appellant does- not appear to be correct. 
But on the basis of her own version no 
inference of illtreatment can be drawn. 

7. The only illtreatment about which 
she spoke in the .vntness-box is that the 
petitioner used to visit her and pressed 
her to accompany him and this gave rise 
to quarrels. She also asserted that he used 
to bring with him goondas and also used 
to beat her. There can be no doubt that 
the respondent, who does not appear to 
have much regard for truth was trying to 
exaggerate and distort facts in order to 
give a new colour ‘ ter the ordinary inci- 
dents at which the appellant seems to 
have persuaded her to accompany him. 
It is significant that the respondent’s 
father stated that on certain occasions 
the appellant had attempted to take the 
respondent with him by physically drag- 
ging her. Apparently, his knowledge is 
based on what he was informed by the 
respondent, because none of these inci- 
dents took place in his presence. But it is 
significant that he did not allege that 
the appellant had obtained the assistance 
of the goondas or assaulted his wife. 

8. Yashwantrao (P. W. 2) who is the 
brother of the respondent says that he 
once witnessed a quarrel in which the 
appellant asked the respondent to accom- 
pany him and the quarrel took place 
because she was unwilling. Jaisingh Rao 
(D. W. 4) no doubt asserted that on one 
occasion he had seen the petitioner 
assaulting Tarabai, but he was rightly 
disbelieved by the trial Judge. He appears 
to be an over-zealous witness having 
scant regard for truth. The appellant on 
his part denied using force against the 
respondent. It is significant that he was 
not even cross-examined on this point. 


9. Thus, all what we can gather from 
the evidence on record is that the peti- 
tioner on certain occasions persuaded the 
respondent to accompany him and even 
pressed her for the same, and this gave 
irise to unpleasantness because she was 
unwilling to go with him. Such a conduct 
on the part of the husband is perfectly 
.iustified and can by no stretch of imagi- 
n^ipn_be treated as cruelty. We, there- 

the finding of the trial 

10 Th findings of the trial 

Judge aglinstX^® respondent were not 

questioned bef,^ it is therefore 

not necessary to them. 

11. The only point'^i'l^^f^ains for 
consideration is whether tnfc^.trial Court 
was iustified in disallowing 
on the ground of delay and certain othelr 
considerations referred to above. It is true 
that S. 23 of the Hindu Marriage Act lays 
down that the relief shall not be decreed 
unless the Court is satisfied that there 
has not been any unnecessary or improper 


delay in instituting the proceedings. But 
in order to disentitle the petitioner to the 
relief on this gf ound , it . has to be shown 
that the delay was both unnecessary and 
improper. For this purpose we must take 
into -account the conduct of the, parties to 
see if the delay was really culpable, 

12. In the present case we do not find 
that there was such unreasonable delay 
in the presentation of the petition as may 
disentitle the appellant to claim restitu- 
tion of conjugal rights. From the evidence 
on record it is clear that Mst. Chhotibai 
(since dead) was the adoptive mother of 
the appellant and it was she, who had 
brought about this marriage. She died 
about 4 years before the institution of the 
suit and according to Parwatrao (D.W. 1), 
father of jespondent Tarabai continued 
to live with Chhotibai' until she died. 
Now while Tarabai was living with her 
mother-in-law there could be no question 
of the petitioner instituting any pro- 
ceedings for restitution of conjugal rights 
because he was apparently free to go to 
his mother and enjoy the society of his 
wife. 

13. The learned counsel for the appel- 
lant urged that the date 15-12-1951 in 
paragraph 3 of the plaint is incorrect and 
that it should have been 15-12-1961. 
There is some substance in this conten- 
tion, but the proper course for the appel* 
lant was to have the mistake rectified by 
a suitable application for amendment. 
However, in 'this case we find that even 
the respondent admitted that she lived 
with Chhotibai until her death. It further 
appears from the evidence adduced by 
the respondent herself that “ after the 
death of Chhotibai the appellant made 
several attempts to bring the respondent 
with him and this even led to some un- 
pleasantness, because she was reluctant 
to accompany him. In these circumstances, 
we find that there was no unreasonable 
delay on the part of the petitioner in 
filing this petition. 

14. The next point for consideration 
is whether the extreme reluctance of the 
respondent and her assertion that she 
cannot live happily with the appellant 
should be taken into consideration, end 
on this ground the appellant should be 
denied the relief prayed for by him. The 
learned trial Judge in paragraph 20 oi 
the judgment observed as under:— 

"Moreover, as I see it, the wife does not 
at all like to live with her husband. The 
efforts to bring about a conciliation 
have failed. (Order-sheet dated 15-9-65). 
When she appeared in Court, she again 
declined to go to her husband. She is too 
smart for agreeing to live with her poor , 
artist husband. . There is, thus, no possi- 
bility of their ever making happy home. 
In these circumstances, a decree for resti- 
tution of conjugal rights would not be 
justified.’' 
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|We must ■ observe that the approach of 
fee learned Judge was erroneous and 
' apparently based oh a misapprehension 
. of law. A petition for restitution of con- 
' iugal rights cannot be dismissed merely 
’ on the ground that there was no possibi- 
' lity of their ever making a happy home 
in the absence of any positive evidence 
to show that the petitioner himself was 
responsible for creating a situation like 
this. Under sub-section (1) of Section 9 
of the Act, the relief of , restitution of 
conjugal rights can be decreed, if the 
court is satisfied that the respondent has, 
without reasonable excuse, withdrawn 
' from the society of the petitioner. The 
words 'reasonable excuse’ have not been 
' defined. Any excuse which falls within 
the purview of sub-section (2) of Sec. 9 
would certainly be a reasonable excuse, 
but there may be other excuses which 
though they do not strictly fall within 
the purview of sub-section (2) can stUl be 
considered as a reasonable excuse so as- 
to disentitle the petitioner to the relief 
(vide Tulsa v. Pannalal, AIR 1963 Ma'dh 
■Pra b]. 

' 15. Thus, if the evidence shows that 
(the petitioner (husband) is guilty of mis- 
( conduct, which though "does not fall with- 
' in the purview of sub-section (2), is such 
as to furnish a reasonable excuse to his 
wife to withdraw herself from his society. 

• the petition may be dismissed, and in this 
’connection the court may examine the 
conduct of the husband to see if there is 
']any possibility of the parties living to- 
Bgtither happily. 

16. In Baburao v. Mst. Sushila Bai, 
AIR 1964 Madh Pra 73, it was observed 
as under: — 

"Even if it were possible to reach a 
different conclusion with regard to 
•cruelty, we are satisfied that the relations 
'between the parties have come to such 
a pass that they can no longer live happi- 
ly together and it is in the interest of the 
happiness, health and safety of the wife 
that she is not forced to be in .the com- 
pany or society of the petitioner by a 
decree of the restitution of conjugal 
■rights.” 

The aforesaid observations were made 
with reference to the misconduct of the 
husband. In that case there was positive 
evidence to show that the wife used to be 
habitually beaten by the husband and the 
latter even neglected to provide her with 
food. The husband was addicted to drink- 
ing. In the aforesaid circumstances it was 
held that the attitude of the husband 
-amounted to legal cruelty and constituted 
a groimd for refusal of the degree for 
restitution of conjugal rights. It was fur- 
ther held that even if it was possible to 
, 'reach a different conclusion with regard 
to cruelty - the , relations between the 
parties had -come to such a pass that they 
vcould no longer live 'happily together. 


and, therefore, it was in the interest of 
happiness, health and safety that she 
should not be forced to be in the company 
or society of the husband. 

17. But if the husband is not guilty i 
of misconduct, a petition cannot be dis- 
missed merely because the wife does not 
like her husband or does not want to live 
with him, because he is too poor or is 
otherwise not fit to be a proper life com- 
panion for her. Once a marriage has been 
solemnised the husband is entitled to the 
society of his wife and he cannot be 
denied such society merely because she 
does not like him, and for reasons of her 
own does not feel happy with him. 

18. Since in this case it has not been 
proved that the appellant has been guilty 
of any misconduct and it appears that the 
respondent has withdrawn herself from 
the society of the appellant without any 
reasonable excuse, he is entitled to a 
decree for restitution. ■ 

19. The appeal is, therefore, allowed 
and the petitioner is hereby granted a 
decree for restitution of conjugal rights. 
However, taking into account all the facts 
and circumstances of this case we hereby 
direct that the parties shall bear their 
own costs in both the courts. 

Appeal allowed. 


AIR 1970 MADHYA PRADESH 39 
(V 57 C 12) 

P. V. DIXIT, C. J. AND G. P. SINGH, J. 

Nanhelal, Petitioner v. Asstt. Registrar, 
Co-operative Societies, Narsinghpur and 
others. Respondents. 

Misc. Petn. No. 505 of 1966, D/- 6-2- 
1969. 

(A) Co-operative Societies — M.P. Co- 

operative Societies Act, 1960 (17 of 1961), 
S. 63(1) — Word 'caused’ is used in S. 63 
(1) in sense of 'causa causans’ meaning 
effective cause — Held, lack of super- 
vision or control over employees on part 
of petitioner (President of Society) may 
have facilitated misappropriation or mis- 
conduct but it was not real effective cause 
of loss — Effective cause- was misappro- 
priation or misconduct of employee.s — 
Similarly, delay on part of petitioner to 
report to authorities about misappropria- 
tion could not be said to be cause of loss 
to society. (Para 3) 

(B) Co-operative Societies — M.P. Co- 

operative Societies Act, 1960 (17 of 1961), 
S. 63(1) — Liability under S. 63(1) arises 
when loss is caused by gross negligence 
and not merely by ordinary negligence 
— Gross, negligence . connotes, "'igher 
degree of negligence — It ‘ ^'.nco 

not arising merely from 

sight or mistake of 

DM/FM/B479/69/JHS/I>' ■ • 
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some culpable default: (1869) L.R. 2 PC 
317, Ref, (Para 4) 

Cases Referred: Chronological Paras 
(1869) LR 2 PC 317=38 LJ PC 25. 

Giblin v. McMullen 4 

M. Adhikari, for Petitioner; Ku. Rama 
Gupta, Govt. Advocate, for Respondents. 

. SINGH, J.:-^ The petitioner was the 
President of the Tahsil Weaver’s Co-ope- 
rative Society, Narsinghpur. On 10th 
September, 1962 the Assistant Registrar, 
Co-operative Societies issued a notice 
under Section 63(1) of the Madhya Pra- 
desh Co-operative Societies Act, 1960 
calling upon the petitioner to show cause 
why an amount of Rs. 4,493-37 paise be 
not recovered from him. After the peti- 
tioner submitted his reply to the show 
cause notice, the Assistant Registrar by 
his order dated 15th June, 1964 held him 
liable to the extent of Rs. 1,597-01 paisa 
and ordered him to pay the same. The 
petitioner then went up on appeal to the 
Board of Revenue, which was dismissed 
as barred by limitation. The petitioner by 
this petition under Articles 226 and 227 
of the Constitution seeks a writ in the 
nature of certiorari to quash the order 
of surcharge made by the Assistant Regis- 
trar against him. 

2. In the final order, by which the 
Registrar held the petitioner liable, the 
findings are that though the loss to the 
Society was caused by the acts of mis- 
appropriation and misconduct committed 
by the employees of the Society, the 
petitioner was liable for his negligence in 
not exercising proper supervision and 
control over them and in not making a 
reference to the departmental authorities 
soon after the misappropriation or mis- 
conduct was brought to his notice. It will 
thus be seen that the petitioner was not 
surcharged for any act of his, which may 
have itself resulted in loss to the Society, 
but for the loss arising from acts of mis- 
appropriation and misconduct of the em- 
ployees of the Society. 

3. The order of surcharge is supported 
by the learned counsel for the respondent 
under Section 63(1) of the Act on the 
ground that the petitioner "caused defici- 
ency or loss by gross negligence” within 
the meaning of these words as they occur 
in that section. In our opinion, however, 
when the petitioner himself was nol 
directly responsible for the loss, it cannot 
be said that he caused any loss to the 
Society. The word "caused” as it is used 
in Section 63(1) must be understood in 
the sense of "causa causans” meaning 
thereby the real effective cause (see 
Stroud’s Judicial Dictionary p. 423, Vol. I) 
In the instant case, on the findings, the 
loss to the Society was caused by the mis- 
appropriation or misconduct of its em- 
ployees. Lack of supervision or control 
over the employees on the part of the 


petitioner may have facilitated misappro- 
priation or misconduct, but it cannot be . 
said that it was the real effective cause of I 
the loss. The effective cause was the acts 1 
of misappropriation or misconduct. For I 
the same reason, delay in making the 
report caimot be said to be the cause of 
the loss to the Society. On the findings 
of fact recorded by the Assistant Regis- 
trar, It could not have been reasonably 
inferred that the petitioner was liable for 
causing any loss to the Society by Ms 
negligence and the order against the peti- 
tioner cannot be upheld. 

4. There is yet another defect in the- 
impugned order. There is no finding that 
the petitioner was guilty of gross negli- 
gence; the finding merely is that the peti- 
tioner was guilty of negligence. There is- 
a distinction between negligfence and gross 
negligence, although the exact dividing, 
line is difficult to demarcate. "Gross negli- 
gence” connotes Mgher degree of negli- 
gence; it is negligence not arising merely 
from some want of foresight or mistake; 
of* judgment but from some culpable- 
default; see Giblin v. McMullen, (1869)' 
LR 2 PC 317 at p. 337. In Black’s Law 
Dictionary the expression is defined as. 
follows: 

"The intentional failure to perform a^ 
manifest duty in reckless disregard of 
the consequences as affecting the life or 
property of another; such a gross want 
of care and regard for the rights of others 
as to justify the presumption of wilful- 
ness and wantonness.” 

The liability under Section 63(1) arises 
when loss is caused by "gross negligence” 
and not merely by ordinary negligence. 
In the absence of a finding that the peti- ^ 
tioner was guilty of gross negligence, ; 
the order of surcharge cannot be sus-*' 
tained. 

5. The petition is allowed. The order 
of the Assistant Registrar dated 15th 
June, 1964 in Surcharge Case No. 5 of 
1962 in so far as it relates to the peti- 
tioner is hereby quashed. There will be 
no order as to costs of this petition. The 
amount of security deposit shall be re- 
funded to the petitioner. 

Petition allowed. 


AIR 1970 MADHYA PRADESH 40 
(V 57 C 13) 

K. L. PANDEY AND A. P. SEN, JJ. 
Indermal Tekaji Mahajan, Appellanf 
V. Ramprasad Gopilal and another. Res- 
pondents. 

First Appeal No. 150 of 1967, D/- 20-1- 
1969, from decree of fourth Addl. Dist. 
J., Indore, D/- 29-9-1967. 

(A) Civil P.C. (1908), S. 21 — Held, 
that, as no prej udice was caused to appel- 
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lant by reason o£ the fact that suit was 
tried at wrong place, conclusion of trial 
Court that it had jurisdiction to try suit 
was not assailable. (Para 6) 

(B) Negotiable Instruments Act (1881), 

S. 118 — Presiunption under — Can be 
rebutted by direct or circumstantial evi- 
dence or even presumption of law or fact: 
AIR 1981 SC 1316, Foil. (Para 7) 

(C) Civil P.C. (1908), O. 12, R. 1 — 
Admission in written statement must be 
taken as a whole or not at all. 

An admission in a written statement may 
be taken as a whole or not at all. There 
is, however, some ' misconception about 
the mode in which this principle should 
be used in order to operate against the 
defendant. The true principle is that if 
a written statement incorporates an ad- 
mission of some facts favourable to the 
plaintiff and a denial of certain other 
facts favourable to him or an assertion 
of still other facts which are unfavour- 
able to him, he (plaintiff) must, if ^ he 
wants to take advantage of the admission, 
take not only the first set of facts.^ as truly 
stated but also the second set of facts 
as so stated. But the principle is limited 
in application to facts and does not em- 
brace within its ambit any plea of law 
raised by the defendant on the cumula- 
tive effect of the two sets of facts. (1868) 
9 Suth W. R. 130 & (1868) 9 Suth W. R. 
190 (FB) and AIR 1915 P.C. 2, Foil. 

(Para 13) 

(D) Civil P.C. (1908), O. 7, R. 7— Where 

alternative case, which plaintiff could' 
have made, but did not make in plaint, 
is admitted by defendant in written state- 
ment, it is permissible to grant to plaintiff 
relief on that basis: AIR 1951 SC 177, 
Foil. (Para 14) 

(E) Civil P. C. (1908), O. 6, R. 2 — 

Variance between pleadings and proof — 
Rule that no amount of evidence can be 
looked into upon plea that was never 
made is based mainly on principle that 
no party should be prejudiced by change 
in case introduced by this method: AIR 
1915 PC 89, Ref. (Para 15) 

(F) Contract Act (1872), Ss. 2(d), 25 — 

Promise to perform existing contract with 
third person can be good and valid con- 
sideration for another contract. Case law 
discussed. (Paras 16 and 22) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 Madh Pra 37 (V 50) 

= 1962 MP LJ 781, Gopal Co. Ltd., 
Bhopal V. Hazarilal Co., Bhopal 18 

(1961) AIR 1961 SC 1316 (V 48) = 

1961 Andh LT 601, Kundan Lai 
V. Custodian Evacuee Property, 
Bombay 7 

(1960) AIR 1960 SC 115 (V 47) = 

1960 MP LJ 1, Radha Prasad 
Singh V. Gajadhar Singh 8 

(1951) AIR 1951 SC 120 (V 38) = 

1950 SCR 781, Sarju Pershad v. 
Jwaleshwari 8 


(1951) AIR 1951 SC 177 (V 38) = 

1951 SCR 277, Firm Shrinivas 
Ram Kumar v. Mahabir Prasad 14, 15> 
(1949) AIR 1949 PC 32 (V 36) = 

ILR (1949) Mad 487, Veeraswami 
V. Warayya & 

(1945) AIR 1945 PC 35 (V 32) = 

1945-1 Mad LJ 136, Virappa v. 
Periakaruppan & 

(1930) AIR 1930 PC 57 (1) (V 17) 

= 24 SLR 138, Siddik Mahomed 
Shah V. Mt. Saran ' 1& 

(1929) AIR 1929 PC 202 (V 16) = 

ILR 7 Rang 498, Netherlands-che 
Handel v. Chettiar Firm, R.M.P. & 
(1915) AIR 1915 PC 2 (V 2)=ILR 
39 Bom 399, Motabhoy MuUa 
Esabhoy v. Mulji Haridas 15 

(1915) AIR 1915 PC 89 (V 2) = 30 
Mad LJ 444, Haji Umar v. 
Gustadji Muncherji Cooper 15 

(1868) 9 Suth WR 130, Sooltan Ali 
V. Chand Bibee 15 

(1868) 9 Suth WR 190=Beng LR 
Sup Vol 904 (FB), Poolin Beharee 
V. R. Watson and Co. 13 

(1866-67) T1 Moo Ind App 7=6 Suth 
WR 57 (PC), Eshanchunder Singh 
V. Shamachum Bhutto 15 

(1861) 158 ER 121=30 LJ Ex 225, 
Scotson V. Pegg 19, 21 

(1860) 142 ER 62=9 CB NS 159. 

Shadwell v. Shadwell 19, 21 

S. D. Sanghi, A. P. Tare, M. L. Jam 
and C. M. Kirtane, for Appellant; H. K. 
Maheshwari (for No. 1) and H. N. Vijay- 
wargiva (for No. 2), for Respondents. 

PANDEY, J.: — This appeal by the- 
defendant 1 is directed against a money 
decree for Rs. 30,000/- together with inte- 
rest and costs grounded upon a promis- 
sory note dated 10th September, 1962, 
which he had executed for that sum in 
favour of the defendant 2, who subse- 
quently endorsed it in favour of the 
plaintiff. 

2. The material facts which are not 
in controversy may be shortly stated. At 
Uiiain, the defendant 1, Indermal, had 
executed in favour of the defendant 2, 
Mohammad Hussain, the promissory note 
Ex. P. 1 dated 10th September, 1962 for 
an apparent consideration of Rs. 30,000/- 
repayable on demand and carrying inte- 
rest at 6% per annum. On the back of 
that document, there is an endorsement 
in favour of the plaintiff, Ramprasad, 
which purports to have _ been made at 
Mhow in Indore Civil District within the- 
jurisdiction of the lower Court. Upon- 
demand having been made by the plaintiff 
for the amount due on the promissory- 
note, the defendant 1 did not make any 
payment. 

3. Ramprasad (Plaintiff) averred that 
the promissory note was executed for a. 
cash consideration of Rs. 30;000/-, that it 
was endorsed in his favour at Mhow for 
consideT-ation and that, being thus the- 
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holder in due course, he is entitled to 
recover the amount due thereon. While 
the promisee Mohammad Hussain (defen- 
dant 2) accepted these averments, _ the 
promisor Indermal (defendant 11 resisted 
the claim on several grounds. 

4. The defendant 1 denied that he 
received any consideration for the pro- 
missory note and pleaded that he execut- 
ed that document in order to persuade 
the defendant 2 to sign the sale deed of 
Nazar Ali Mills, Uinain, so that the sale 
proceeds thereof might be made available 
for satisfying the numerous creditors of 
those Mills. According to the defendant 
1, the consideration for execution of the 
■promissory note 'was thus against public 
policy and unlawful. Further, the amount 
■due under the promissory note was, by 
■agreement arrived at between the parties, 
adiusted towards the amount due to the 
defendant 1 under a decree passed. against 
several persons including the defendant 2, 
who did not then return the promissory 
note on the pretext that it was lost. The 
•defendant 1 further denied that the plain- 
tiff was the holder of the promissory note 
in due course and contested his claim 
that it was duly negotiated or endorsed 
in his favour either at Mhow or for con- 
sideration. 

5. Upon a consideration of the evi- 
dence led by the parties, the lower Court 
held inter alia that the promissory note 
was negotiated and endorsed at Mhow for 
a consideration of Rs. 20,000/- and, there- 
fore, the Court at Indore had .iurisdiction 
to try the suit but the plaintiff, being 
admittedly aware that the amount had 
already become due and had not been 
paid in spite of demand, was not a holder 
in due course. The promissory note itself 
was, however, found to have been execut- 
ed by the defendant 1 for Rs. 30,000/- 
received by him in cash and it was fur- 
ther held that, even the consideration for 
that document, as pleaded by him in his 
defence, was valid and good in law. 

6. In the memorandum of appeal, the 
•defendant 1 raised ground No. 20 to 
challenge the lower Court’s conclusion 
■ that it had .iurisdiction to try the suit. 

His counsel, however, readily, conceded 
' before us that he was unable to show that 
• any prejudice was caused by reason of 
the fact that the suit was tried at a wrong 
place, Indore, instead of Ujjain. That 
being so, the conclusion is, having regard 
to the provisions of Section 21 of the 
Code of Civil Procedure, not assailable. 
The further finding that the plaintiff was 
not a holder in due course was, in view 
of the evidence on record and the circum- 
stances of the case, not challenged before 
us. The learried counsel for the defendant 
1. however, vigorously attacked the fol- 
lowing conclusions: 


(i) That the promissory note was' "exe- 

cuted for a cash' -consideration of 
Rs. 30,000/-. ■ ’ • 

(ii) That even otherwise; it was, in the 
circumstances pleaded by the defendant 1 
himself, supported by good and valid 
consideration. 

(iii) That there was no adjustment or 
appropriation of the amount due on the 
promissory note towards payment of a 
debt owing by the defendant 2 and other 
persons. 

(iv) That , endorsement was made for 
consideration of Rs. 20,000/-. 

1 . The question whether the promis- 
sory note in this case was executed for a 
cash consideration of Rs. 30,000/- was 
debated at the bar at some length. In 
considering this controversy, we must 
bear in mind the statutory presumption 
arising under Section 118 of the Negoti- 
able Instruments Act, 1881, and the legal 
position that the presumption may be 
rebutted by direct , or circumstantial evi- 
dence or even presumption of law or fact. 
So, in Kundan Lai v. Custodian, Evacuee 
Property, Bombay, AIR 1961 SC 1316, 
Subba Rao J., who spoke for the Court, 
observed: ; 

"To illustrate how this doctrine works 
in practice, we may take a' suit ' on a pro- 
missory note.. Under S. 101 of the Evi- 
dence Act, 'whoever desires aiiy Court to 
give judgment as to any legal right or 
liability dependent on the existence of 
facts which he asserts, must prove that 
those facts exist’. Therefore, the burden 
initially rests on the plaintiff' who ha.s to 
prove that the promissory note was exe- 
cuted by the defendant. As soon as the 
execution of the promissory note is prov- 
ed, the rule of presumption laid down in 
S. 118 of the Negotiable Instruments Act 
helps him to shift the burden to the other 
side. The burden of proof as a question 
of law rests, therefore, on the plaintiff, ' 
but as soon as the execution is proved, 
S. 118 of the Negotiable Instruments Act 
imposes a duty on the Court to raise a 
presumption in his favour that the said 
instrument was made for consideration. 
This presumption shifts the burden of 
proof in the second sense, that is, the 
burden of establishing a case shifts to 
the defendant. The defendant may adduce 
direct evidence to prove that the promis- 
sory note was not supported by conside- 
ration, that, if he adduced acceptable 
evidence, the burden again shifts to the 
plaintiff and so on. The defendant may 
also rely upon circumstantial evidence 
and, if the circumstances so relied upon 
are compelling, the burden may likewise 
shift again to the plaintiff. He may also 
rely upon presumptions of fact for in- 
stance those mentioned in S. 114 and 
other sections of the Evidence Act. Under 
S. 114 of the Evidence Act, 'The Court 
may presume the existence of any fact 
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which it thinks likely to' have happened, 
•regard being had to the common course 
of natural events, human conduct and 
public and private business, in their rela- 
tion to the facts of the , particular case’. 
Illustration (g) to that section show's that 
the Court may presume that evidence 
which could be and .is not produced would, 
if produced, be unfavourable to the per- 
son who withholds it. A plaintiff who says 
that he had sold certain goods to the 
defendant and that a promissory note 
was executed as consideration for the 
goods and that he is in possession of the 
relevant account books to show that he 
was in possession of the goods sold and 
that the sale was effected for a particular 
consideration, should produce the said 
account books, for he is in possession of 
the same and the defendant .certainly 
cannot be expected to produce his docu- 
ments. In these circumstances, if such a 
relevant evidence is withheld 'by' the 
plaintiff, S. 114 enables the Court to draw 
a presumption to the effect that, if produc- 
ed, the said accounts would be unfavour- 
able to the plaintiff. This presumption, 
if raised by a court, can under certain 
•circumstances rebut the presumption of 
law raised under Section 118 of the Nego- 
■tiable Instruments Act. Briefly stated.' 
the burden of proof may be shifted by 
presumptions of law or fact, and pre- 
sumptions of law or presumptions of fact 
tnay be rebutted not only by direct or cir- 
cumstantial evidence but also by pre- 
sumptions of law or fact.” (Pages 1318-9) 

8. In the course of arguments, we 
were also reminded that this is a Court of 
appeal and that we should be slow to 
interfere with the lower Court’s findings 
■of fact. In this connection, the counsel 
referred to us the oft-cited cases, namely, 
Netherlands-che v. Chettiar Firm, R. M 
P., AIR 1929 PC 202, Virappa v. Peria- 
haruppan, .A.IR 1945 PC 35, "Veeraswami 
v. Narayya, AIR 1949 PC 32, Sarfu Per- 
shad v. Jwaleshwari, AIR 1951 SC 120, 
and Radha Prasad Singh v. Ga.iadhav 
Singh, 1960 MP LJ 1 = (AIR 1960 SC 115). 
The way in which the conclusions reach- 
ed by the first Court on questions of fact 
should be approached and regarded is 
well settled and it is not necessary for 
us to dilate upon considerations which 
should be borne in mind in any examina- 
tion of such conclusions in appeal. We 
•consider it sufficient to say that, in this 
case, the proved circumstances not only 
shift the onus of proof in regard to pay- 
ment of Rs. 30.000/- in cash as considera- 
tion for the promissory note, but they 
-also contra-indicate and render improba- 
ble the conclusion reached on the point 
by the lower Court. 

9. In proof of the circumstances, in 
•which Mohammad Hussain came in pos- 
session of Rs. 32,000/-. he produced the 
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undated Ikrarnam'a Ex, 2D-1. He admit- 
ted that it was executed on the same date 
(the date of the promissory note) by Fazl 
Hussain, Allahbux, Asgarbhai, Saifuddin 
and Ismail. The relevant portion of that 
document reads: 

Wlf W ^ 3T[3Tr 

f%?fr iRr % ^^ooo 

f^55Rr mi 1. 1 s ^ » o 

mm I i pIch % % 'ur 

\6Cooo qfcTcT 

1 5JT q;r nff I Pfi 

mRi mi ffff q%JTr ^ qifi Cr wmi \ 

^l 3ci[3crr q g 

qff % ^fr iff 

m^i ^ di m 

ffdff % ^qffr tsooo gffff ffrad %5 

^m^i % ffci: €i 

Iff 74 ffff? ff liff r 1 

These recitals unmistakably indicate that, 
.in that document, Rs. 32,000/- was shown 
to have been given to Mohammad Hussain 
out of the proceeds of sale of Nazar Ali 
Mills. But, in the witness-box, he 
(Mohammad Hussain 2 t),W. 2) repudiated 
that suggestion, though he continued to 
accept that the amount was paid to him 
at the time of registration of the sale deed 
in respect of those Mills [Paragraph 27] 
and also in the office of the registering 
officer [Paragraph 8]. The recitals of the 
sale deed Ex. D. 1-12 dated 10th Septem- 
ber, 1962, whereby the Nazar Ali Mills 
were sold, show that no part of the con- 
sideration of Rs. 12,75,000/- of that deed 
was received in cash by any of the ven- 
dors of Nazar Ali Mills, who executed 
Ex. 2D-1. It is true that Inayat Hussain, 
an executant of Ex. D. 1-12, received a 
sum of Rs. 65,000/- out of the considera- 
tion for that sale deed, but Mohammad 
Hussain admitted that he did not then 
receive any amount from Inayat Hussain 
[Mohammad Hussain 2 D. W. 2, Para- 
graph 8], The position, therefore, is that 
five of the vendors of the Nazar Ali Mills, 
who had not received any' part of the 
sale price of those Mills, executed Ex. 2- 
D-1 showing that out of that price, a sum 
of Rs. 32,000/- was paid to Mohammad 
Hussain. None of these five executants 
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was examined by him to prove that the 
amount was, or would be, so paid. Fur-- 
ther, when Mohammad Hussain was 
pointedly questioned on the point, he was 
obliged -to state that either Fazal Hussain 
or Allabux paid to him the amount. 
Rs. 32,000^ [Mohammad Hussain 2 D. W. 
2, Paragraph 8]. In regard to Ex.2D-l it- 
self, which Mohammad Hussain had pro- 
duced, he made varying . inconsistent 
statements including the one that he 
could not say in which year it was exe- 
cuted or indeed anything at all [Moham- 
mad Hussain 2 D. W. 2, Paragraph 27]. 

Although all these statements indicated 
a virtual repudiation of that document, its 
purpose and effect the learned Judge of 
the lower Court observed in paragraph 14 
of his judgment that it showed that 
Mohammad Hussain had received on the 
occasion, like Indermal (defendant 1) and 
Inayat Hussain, a siun of Rs. 1,32,000/- 
out of the amount due to him from the 
Nazar Ali Mills and Rs. 93,000/- remained 
to be paid to him by the Mills. In so 
doing, the Judge failed to take into 
account unambiguous admissions made 
by Mohammad Hussain to the effect that 
he did not receive the amount out of the 
sale proceeds of Nazar Ali Mills, that not 
all the executants of Ex. 2-D-l paid to 
him that amount and that either Fazal 
Hussain or Allabux did so. Even apart 
from the consideration that neither Fazal ' 
Hussain nor Allabux was likely to per- 
sonally discharge any part of the debt 
due from the Nazar Ali Mills, there is 
the fact that these two persons were not 
examined presumably because they 
would not have supported Mohammad 
Hussain either in regard to the payment 
or their ability to make it. Nay, Jagan- 
nath and Nathulal, who attested the 
promissory note and in whose presence 
the consideration of Rs. 30,000/- was said 
to have been paid in cash, were also not 
examined. It is reasonable to presume 
that they too would not have supported 
payment of Rs. 30,000/- in cash conside- 
ration for the promissory note. 

This is not all. Admittedly, Mohammad 
Hussain was impecunious for the last 9 
years in debts and in no position to leffd 
money. Indeed, even on 10th September, 
1962, he needed money [Mohammad Hus- 
sain 2 D. W. 2, paragraph 8]. Thus he 
was not in a position to advance any loan. 
On the other hand, Indermal was_ in 
affluent circumstances and had received 
on the same day a sum of Rs. 3,25,000/- 
in payment of the amount due to him 
from the Nazar Ali Mills. In these cir- 
cumstances, it was extremely unlikely for 
him to borroV for investment "as capital 
for his business’’ a sum of Rs. 30,000/- 
on interest terms from Mohammad Hus- 
sain. Further, if Mohammad Hussain had 
advanced the amount in cash on interest 
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terms, it was improbable that he would 
have endorsed for a consideration of only 
Rs. 20,000/- the promissory note on which, 
on the date of endorsement, a sum of 
Rs. 34,725/- inclusive of interest was due 
from an admittedly solvent party. Finally, 
when Indermal stated in his notice Ex. 
P. 6 dated 5th June, 1965, that there was 
no valid consideration for the promissory 
note, the plaintiff, who claimed in the 
witness-box to have been duly informed 
that it was for cash consideration, would 
not have remained altogether silent about 
it in his reply Ex. P. 7 dated 17th June, 
1965. 

10. It may be, as observed by the 
lower Court, that Manaklal 1 D. W. 2, 
Shrawanlal 1 D. W. 3, Udharam 1 D. W. 4 
and Hakimuddin 1 D. W. 7 are not dis- 
interested and their evidence is not 
dependable otherwise also, but we do not 
propose to take a different view about 
their credibility. We consider this ques- 
tion in the light of inherent probabilities 
and the weight of evidence. In paragraph 
15 of the judgment of the lower Court, 
it has referred to the subsequent 
conduct of Indermal lest we think that 
that conduct is not inconsistent with the 
promissory note being without any cash 
consideration,. In our opinion, the fact 
that Mohammad Hussain did not receive 
any part of the consideration of the sale 
of the Nazar Ali Mills as sought to be 
shown by Ex. 2D-1 dated 10th September. 
1962 and the presumption arising from- 
the fact that he did not examine the per- 
son who he claimed gave him Rs. 32,000/- 
to enable him to advance a loan of 
Rs. 30,000/- to Indermal rebutted the 
presumption under Section 118 of the 
Negotiable Instruments Act, 1881, and 
shifted the onus of proof. 

Further, having regard to the conside- 
rations set out in the foregoing para- 
graph, we are also of opinion that this 
shifted onus of pro-vdng, as alleged, that 
the consideration for the promissory note 
was a cash advance of Rs. 30,000/- was 
not discharged by the prevaricating, sup- 
pressive and unsupported evidence of 
Mohammad Hussain 2 D. W, 2. In short, 
we conclude, differing from the lower 
Court, that the consideration for the 
promissory note was not a cash advance 
of Rs. 30,000/-. We may, however, add 
that this conclusion does not affect the- 
claim grounded on the promissory note 
because, as we would show in the sequel, 
it was otherwise supported by good and 
valid consideration, 

11. In paragraph 13(5) of his written- 
statement, Indermal (defendant 1) plead- 
ed that there was no consideration for 
the promissory note or that such consi- 
deration, even if , regarded as existing- 
technically, was illegal and oppos'^d to- 
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public policy on the following averments. 
The Nazar Ali Mills, which was owned by 
Mohammad Hussain and 31 others of 
one Bohra family, was largely indebted. 
For recovery of a small sum due to 
Government, the Mills had been sold by 
public auction for Rs. 7,00,000/- only. 
Some disinterested persons intervened 
and got the sale set aside. Then the 
owners of the Mills decided to sell it and 
satisfy the claims of all its creditors. 
Mohammad Hussain too agreed to that 
course. Since there were numerous 
owners, they appointed six among them- 
selves, including Mohammad Hussain, as 
agents for the purpose. There was a 
contract with two persons, Gendalal and 
Parasmal, for sale of the Mills for 
Rs. 12,50,000/- and a separate contract for 
sale of another property for Rs. 75,000/-. 

Since the Mills were subject to charge 
■for payment of several debts, the credi- 
tors too were called. Indemal, who too 
■was a creditor, extended his full co-ope- 
ration to facilitate the sale. There were 
two such meetings but, at the time of 
execution of the sale deed, Mohammad 
Hussain did not sign it on some pretext 
or another and thus the contract feU 
through. However, Mohammad - Hussain 
subsequently agreed to extend full co- 
operation and also gave an assurance- that 
he would sign the sale deed. Thereafter 
a ne-w contract was made with Bachharaj 
Factories (Private) Limited to sell the 
Mills for Rs. 12,75,000/-. All agreed to it, 
but, at the time of execution of the sale 
deed, Mohammad Husain said that, before 
signing it, he would, like other execu- 
tants, take Rs. 60,000/- as commission 
over and above the agreed price. Then, 
.at the instance of others, Indermal inter- 
vened and, by executing the promissory 
note dated 10th September, 1962 for 
Rs. 30,000/- in lieu of the commission 
"demanded by Mohammad Hussain, induc- 
od him to execute the sale deed. 

12. The lower Court framed issues 3 
ia) and (b) to cover the plea of want of 
good and valid consideration for the pro- 
•missory note. In support of this plea, 
Indermal stated in the •witness-box inter 
alia that the sale of the Mills to Bachhrai 
Factories (Private) Limited was arranged 
through him, that, at the time of execu- 
tion of the sale deed, Mohammad Hussain 
declined to sign it saying that he would 
•do so only if Rs. 60,000/- be paid to him 
and that, in the end. it was settled be- 
tween him (Indermal) .and Mohammad 
Hussain that the forrher would pay 
'Rs. 30,000/- to the latter who would then 
-sign the sale deed. Continuing, Indermal 
etated that it was in pursuance of this 
agreement that he (Indermal) executed 
the promissory -note without recemng 
any cash consideration and added ‘ that, 
before the contract for sale was made 
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■with Bachhrai Factories (Private) Limit- 
ed, Mohammad Hussain had promised not 
to ask for more money but, at the time 
of execution of the sale deed, he became 
obdurate and insisted on getting more 
money. 

13. The learned counsel for Indermal 
attacked the conclusion of the lower Court 
that the passing of valid consideration 
could be spelled out of the plea contained 
in paragraph 13(5) of his -written state- 
ment maiiily on the ground that it was 
not permissible to dissect a pleading and 
to found a conclusion, as was done by the 
lower Court, only that part of it which 
was favourable to Mohammad Hussain. 
The principle no doubt is that admission 
in a written statement may be taken as a 
whole or not at all. There is, however, 
some misconception about the mode in 
which it should be used in order to ope- 
rate against the defendant. It is, there- 
fore, necessary to refer to two leading 
cases bearing on the point. Long ago. Sir 
Barnes Peacock laid do-wn in Sooltan Ali 
V. Chand Bibee, (1868) 9 Suth WR 130, 
that a written statement was not a plead- 
ing in confession and avoidance whereby 
a defendant was bound by the confession 
and compelled to prove the avoidance 
and that, if .used against the defendant, 
the whole statement must be taken to- 
gether. Gi-ving an instance of application 
of the principle. Sir Barnes Peacock de-vis- 
ed a hypothetical illustration; 

"Suppose a man should be sued for 
goods sold and delivered and should state 
and swear to the statement that the goods 
were bought and delivered to him in a 
shop by a person whom he did not know 
and that he paid for them at the time. 

If that statement were true, he could 
not honestly state that he had never 
bought the goods, and if the statement 
that he had bought them, was to be taken 
against him -without also taking his state- 
ment that he -paid for them at the time, 
the greater injustice might be done, for 
he would be xmable to compel the 
attendance of the man who sold the goods, 
inasmuch as he was unkno-wn to Mm, 
but if the plaintiff being unable to read 
one part of the statement as e-vidence 
against the defendant without reading in 
his favour what he said as to payment, 
the plaintiff would have to cite the man 
who sold the goods for the purpose of 
pro-ving Ms case, and then if the -witness 
should speak the truth, the statement 
would make out Ms defence by eliciting 
from the -witness on cross-examination 
the fact that the defendant had paid for 
the goods at the time.” 

TMs -view was repeated by Sir Barnes 
Peacock in a subsequent Full Bench case 
in Poolin Behar'ee v. R. Watson and Co. 
(1868) 9 Suth WR 190 (FB). The same 
principle was laid down by .the Judicial 
Committee in Motabhoy Mulla . Essabhoy 
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V. Mulji Haridas, AIR 1915 PC 2. In that 
case, Lord IDunedin observed; ■ - 

"It is permissible- for a tribunal to 
accept part and- reject the rest of any 
witness’s testimony. -But an admission in 
pleading cannot be so dissected, and if it 
is made subject to a condition, it must 
either be accepted subject to the condition 
or not accepted at all. Therefore the 
admission that the promissory note was 
to be held as satisfied on 30th January 
by a new debt on the part of Hyderally, 
provided that security was found for the 
whole debt by that date cannot be treated 
as an admission that in any case the 
promissory note was to be held as satis- 
fied by 30th January.” (Page 4) 

It is plain that the principle illustrated 
above is that, if a written statement in- 
corporates an admission of some facts 
favourable to the plaintiff and a 
denial of certain other facts favour- 
able to him or an assertion of still 
other facts which are unfavourable to 
him, he (plaintiff) must, if he wants to 
take advantage of the admission, take 
not only the first set of facts as truly 
stated but also the second set of facts as 
so stated. But the principle is limited in 
application to facts and does not embrace 
within its ambit any plea of law raised 
b'v the defendant on the cumulative effect 
of the two sets of facts. We would show 
in the following paragraphs that -.the con- 
clusion reached by the lower Court can 
be supported on this basis. 

14, It is now well established that 
.where an alternative case, which the 
|plaintiff could have made, but did not 
make in the plaint, is admitted by the 
defendant in his written statement, it is 
permissible to grant to the plaintiff relief 
on that basis. So, in Firm Shrinivas Ram 
Kumar v. Mahabir Prasad, AIR 1951 SC 
177, Mukherjee J. (as he then was) held: 

"The rule undoubtedly is that the 
Court cannot grant relief to the plaintiff 
on a case for which there was no founda- 
tion in the pleadings and which the other 
side was not called upon or had an oppor- 
tunity to meet. But when the alternative 
case, which the plaintiff could have made, 
was not only admitted by the defendant 
in his written statement but was express- 
ly put forward as an answer to the claim 
which the plaintiff made in the suit, there 
would be nothing improper in giving the 
plaintiff a decree upon the case which 
the defendant himself makes. A demand 
of the plaintiff based on the defendant’s 
own plea cannot possibly be regarded 
with surprise by the latter and no ques- 
tion of adducing evidence on these facts 
would arise when they were expressly 
admitted by the defendant in his plead- 
ings.” (Pages 170-80) 

15- In this case, the matter does not 
rest there. As we indicated earlier, the 


facts alleged by Indermal in paragraph 13 
(5) of his written statement as. constitute 
ing want. of consideration and- the consi- 
deration being unlawful or opposed tct 
public .pbhcy were put in issue and the 
burden of proving those facts was rightly 
placed on Indermal. Examining himself 
in support of those issues, he disclosed in 
his evidence that, before the contract was 
made, Mohammad Hussain had promised 
not to ask for- more money but after the 
bargain was made through him (Inder- 
mal), Mohammad Hussain did so. There 
is a variation between this evidence and 
the pleading to the effect that all (pre- 
sumably including Mohammad Hussain) 
had agreed to the contract and then 
Mohammad Hussain turned back and 
asked for more money. The rule ho doubt , 
is that no amount of evidence can be 
looked into upon a plea that was never 
made: Siddik Mahomed Shah v. Mt. 

Saran, AIR 1930 PC 57 (1). But that rule 
is based mainly on the principle that no - 
party should be prejudiced by the change 
in the case introduced by this method. In 
Eshenchunder Singh v. Shamachurn 
Bhutto, (1866-67) 11 Moo Ind.App 7 (PC), 
Lord Westbury, in delivering the judg- 
ment of the Board, observed: 

"It will introduce the greatest amount 
of uncertainty into judicial proceedings if 
the final determination of causes is to be 
founded upon inferences at variance with 
the case that the plaintiff has pleaded, 
and, by joining issue in the cause, has 

undertaken to prove They desire to 

have the rule observed, that the state of 
facts, and the equities and ground of. 
relief originally alleged and pleaded by 
the plaintiff, shall not be departed 
from ” 

These observations were, however, ex- 
plained by the Board in Haji Umar v. 
Gustadji Muncherji Cooper, AIR 1915 
PC 89. Viscount Haldane, who delivered 
the judgment of the Judicial Committee,' 
observed that the principle was not to be 
applied in an abstract way and added: 

"In applying such a principle the whole 
of the circumstances must be taken into 
account and carefully scrutinised. The 
question is in ultimate analysis one of 
circumstances and not of law.” (Page 92) 
We have already . noticed in the case of 
AIR 1951 SC 177 (supra) an example of 
departure from the rule which was permit- 
ted because, in the facts of that case, the 
question of surprise could not possibly 
arise and no injustice could possibly result 
to the defendant. Similar considerations 
persuade us to take the . view that Inder- 
mal could not be prejudiced by his own 
evidence given on the issues he had under- 
taken to prove, though that evidence is 
in one respect at variance within his 
pleading on the point. If, as disclosed by 
the evidence, Mohammad Hussain 
promised, before the contract was made,. 
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"If A is already bound -to do a certain 
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that-;he would not. ask for more money, 
that -’assurance ■ could not , -prevent him 
from ‘exercising his freedom of contract 
by hot accepting, the terms of the bargain 
subsequently settled through Indermal 
and’ demanding a larger price for. the 
shares represented .by :him in the transac- 
tion. But we do not propose to rest our 
decision ' on this narrow ground. , We 
would show , hereafter , , that the ultimate 
result is not different even if we consider 
cumulatively all the facts pleaded in 
paragraph . 13(5) of , Indermal’s written 
statement. ■ , 

16. Shri Sanghi, learned counsel for 
Indermal, suggested that the contract for 
sale of Nazar - Ali Mills’ was really a 
tripartite contract to which the creditors, 
including Indermal, were parties. We do 
not find anything in paragraph 13(5) or 
elsewhere In his written statement to show 
that the creditors too were parties to the 
contract which was made with Bachhara] 
Factories (Private) Limited. The facts as 
pleaded in paragraph 13(5) taken together 
do, however, show that all the owners of 
the Nazar Ali Mills, including Moham- 
mad Hussain, had agreed to the contract 
for sale of the Mills with that Company 
but, at the time of execution of the sale 
deed, Mohammad Hussain insisted on 
taking a suih of money as commission 
over and above the agreed price and, in 
lieu of the commission thus demanded, 
Indermal agreed to pay, Rs. 30,000/- for 
which he executed the promissory note. 
In short, therefore, Indermal, a third 
party, who was looking forward to re- 
covering from the sale price a large sum 
of money upon completion of the sale, 
executed the promissory note and thereby 
induced Mohammad Hussain to perform 
his part of the executory contract for 
sale, which he was already bound to 
perform under the contract with Bachha- 
rai Factories (Private) Limited. The ques- 
tion is whether the promise to perform 
an existing contract with a third party 
can be a good and valid consideration for 
another contract. 

17. The definition of consideration in 
Section 2(d_) of the Indian Contract Act 
comprehensively provides that when, at 
the desire of the promisor, ' the promisee 
or any other person has done or abstain- 
ed from doing, or promises to do or 
abstains from doing, something, such act 
or abstinence or promise is called the 
consideration for -the promise. It will be 
readily seen that, according to this defir 
nition, the fresh promise, which Moham- 
mad Hussain gave to Indermal, for ful- 
filling his part of the executory contract 
for sale is the consideration for the pro- 
missory note. Sir Frederick Pollock and 
Sir D. F. Mulla in their commentary on 
the Indian Contract and Specific Relief 
Act (Eighth Edition, pages 209-10) ob- 
serve; 


thing, not by the general law, but under 
a contract with Z; it seems plain, that 
neither the performance of it nor a fresh; 
promise thereof without any addition or 
variation • will • sup-port a promise by Z,. 
who is already entitled to claim perform- 
ance. For Z is none the better thereby 
in point of law, nor A any worse. But 
what if M, a third person not at present 
entitled to claim anything, offers a pro-- 
mise to A, in consideration of (a) A’s per-, 
formance of his obligation to Z, 'or (b)- 
A’s promise to M to perform that obliga- 
tion? These questions have given rise to- 
great difference of learned opinion iiu 
England and America. They do not seem 
to have been considered by Indian Courts.- 
Such English authority as there is favours-, 
the opinion that the performance is a 
good consideration; but the reasons given, 
are not very clear, and seem that both 
performance and promise must be good-, 
consideration in such a case, or neither. 
It is submitted, however, that on principle 
this assumption is not tenable. The test is. 
whether there is any legal detriment to- 
A, the supposed promisee. Now A’s per- 
formance of what he already owes to Z 
is no detriment to him, as has been point- 
ed out, and indeed the resulting discharge- 
of his liability seems rather to be am 
advantage; and therefore it is no consi- 
deration for a new promise by any one. 
But A’s promise to M to do something, 
though he may have already promised Z 
to do that same thing, is the undertaking 
of a new obligation to a new party. Ther^ 
is no reason why it should not be made 
binding by M’s counter-promise, as in- 
any other case of a contract by reciprocal 
promises, unless the law forbids the same- 
performance to operate in discharge _ of 
two distinct contracts. There is no positive 
authority for any such rule of law, and; 
when we bear in mind that in a contract, 
by reciprocal promises, the promises are- 
the consideration for each other, and not 
the performance, no, such rule appears to 
be demanded or warranted by principle.”" 

18. In Gopal Co. Ltd., Bhopal v. 
Hazarilal and Co., Bhopal, 1962 MP LJ 
781 = (AIR 1963 Madh Pra 37), a Di-vision 
Bench of this court had to consider 
whether the promise to do a thing which 
the promisee was already bound to do 
under a contract -with a third party could- 
be good consideration to support a con- 
tract. The facts of that case were these. 
'The plaintiff had entered into a contract 
•with a textile mill for purchase of some 
bales of cloth. The defendant, which was 
the sole selling agent of the mill, signed 
the contract, as guarantee broker. After 
taking part delivery of the first consign- 
ment, the plaintiff refused to take 
further delivery of the goods mainly- 
because it would _ be put to- 
loss Q-wing to fall in the 
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■price. The defendant, which was the 
•guarantee broker as already indicated, 
induced the plaintiff to. take delivery of 
the remaining part of the first lot by 
offering to purchase some bales from the 
plaintiff at the contract price or to pay 
to him at his option a sum of Rs. 25,000/-. 
The plaintiff accepted the offer, took deli- 
very of the goods and subsequently 
•brought a suit to recover from the defen- 
•dant Rs. 25,000/- with interest and, in the 
alternative, claimed the loss which it had 
suffered on the bales agreed to be pur- 
chased by the defendant. The claim was 
resisted inter alia on the ground that the 
agreement to pay Rs. 25,000/- was -without 
consideration and unenforceable because 
it was nothing more than a gratuitous 
offer for something which the plaintiff 
was already boimd to do under the con- 
tract with the textile mill. The Di-vision 
Bench refected that contention and held 
that there was good consideration to 
support the contract relating to payment 
of Rs. 25,000/-. In doing so, the Di-vision 
Bench referred inter alia -to the English 
law and particularly to the two leading 
cases on -the point. 

19. In Halsbury’s Laws of England, 
Simonds Edition, Volume 8, page 117, the 
law is thus stated: 

"The fact, moreover, that the promisee 
is already under a legal liability to some 
third person to perform the act does pot 
prevent his promise to perform it at the 
request of the promisor from constituting 
a valid consideration.” 

One of the leading cases mentioned at the 
foot-note is Shadwell v. Shadwell, (1860) 
142 ER 62. In that case, an uncle wrote 
to his nephew, who was already engaged 
to be married, as follows: — 

"I am glad to hear of your intended 
marriage with Ellen Nicholl; and, as I 
promised to assist you at starting,' I am 
happy to tell you that I -will pay to you 
1501 yearly during my life and until your 
annual income derived from your profes- 
sion of a Chancery Barrister shall amount 
to 600 guineas.” 

The plaintiff married Miss N. He never 
earned as much as six hundred guineas. 
The annuity fell into arrears; the uncle 
died and the plaintiff sued his executors. 
In regard to the question whether there 
was consideration for the promise to pay 
-the annuity, ' the majority of the judges 
answered in the affirmative. They observ- 
ed that there was benefit to the promisor 
because the marriage was an "object of 
interest with a near relative” and a detri- 
ment to the promisee because he may 
have made the most material changes in 
his position and have incurred pecuniary 
liabilities ' resulting in embarrassment, 
which would be in every sense a loss if 
the income which has been promised 
should be withheld”. The other leadine 
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case mentioned at the foot-note is Scot- 
son V. Pegg, (1861) 158- ER 121. There 
Scotson promised to deliver to X, or to 
his order a cargo of coal' then on board 
a ship. X made an order in favour of 
Pegg. Subsequently, Pegg made an agree- 
ment -with Scotson that if the latter deli- 
vered the coal to him, he would in return 
unload and discharge the coal at a fixed 
rate each day from the date when the 
ship was ready for discharge. This he 
failed to do, and when sued by Scotson, 
pleaded that there was no consideration 
for the promise because Scotson was 
already liable to deliver the coal under 
the contract with X and had, therefore, 
promised no more than what he was 
bound to perform in any case. The Court 
held that there was consideration and 
Pegg was liable. Wilde B. observed: 

"If a person chooses to promise to pay 
a sum of money in order to induce an- 
other to perform that -which he has 
already contracted with a third person 
to do, I confess I cannot see why such a 
promise should not be binding.” 

20. Pollock has considered the ques- 
tion -whether the promise in such a case 
is valid consideration in his treatise on 
Principles of Contract, Tenth Edition, at 
pages 183 to 187 and concluded: 

"What is here mentioned is that a pro- 
mise made for valuable consideration, and 
otherwise good as between the parties, is 
not the less valid because the perform- 
ance -will operate in discharge of an 
independent liability of the promisor to 
a third person under an independent con- 
tract already existing. This was the opi- 
nion of W. H. Leake, a most accurate 
la-wyer, and of Prof. Langdell of Har- 
vard.” (Page 186-7) 

21. Referring to the two cases, (1860) 
142 ER 62 (supra) and (1861) 158 ER 121 
(supra), Anson observes: 

"But it seems reasonable to hold that 
they establish that the performance of an 
existing duty to a third party is a good 
consideration. Indeed, this is the interpre- 
tation which has generally been adopted.” 

(Page 99) 

"There is, in fact, very little reason 
why either the promise or the perform- 
ance’ of an existing contractual duty to 
a third party should not be a' good consi- 
deration. The promisor gets a benefit for 
which he bargains, something to which he 
was not pre-viously entitled and which he 
Would not otherwise have received. Al- 
though consideration is sometimes thought 
of only in the sense of a detriment to the 
promisee, this overlooks the fact that it 
may also consist of a benefit conferred 
on the promisor as the result of a bar- 
gain made between them. Further, there 
are no sound reasons of public policy, as 
there might be. say, in the case of the 
performance of an existing duty to the 
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(1 of 1891), S. 3 (22))— (General Clauses 
Act (1897), S. 3 (42) ). 

In a case where the Board took the 
landed goods into its custody for delivery 
to the consignee and in respect of which 
it was charged with negligence, the 
Claimant argued that the Board was not 
a 'person’ within the meaning of Sec. 110 
of the Madras Port Trust Act and could 
not therefore, claim protection under that 
provision. Particular emphasis was laid 
on Sections 41 and 41-A in support of the 
argument that the Act made a distinction 
between a person and the Board. 

Held, overruling the above plea, that 
the word 'person’ in Section 110 was of 
sufficient amplitude to include the statu- 
tory body, the Board, created under the 
Act. (Para 17) 

Under Section 6, the Board is a body 
corporate with perpetual succession and a 
common seal and shall sue and be sued 
in the name of the Trustees of the Port 
of Madras, Section 3 (22) of the Madras 
General Clauses Act, 1891, defines the 
word 'person’ so as to include any com- 
pany or association of indmdiials whether 
incorporated or not. Section 104 of the 
Madras Port Trust Act clearly contem- 
plates the possibility of the word 'person' 
including the word 'Board’ where the con- 
text permits. Judgment in ILR (1961) 
Mad 877 by Ganapathia Pdlai, J. Affirmed. 

(Para 17) 

(D) Madras Pott Trust Act (2 of 1905), 
Ss. 110, 39 and 40 — Suit by insurer as 
subrogee — Protection under S. 110 can 
be claimed against — Fact that Board v/as 
not obliged to perform the several acts, 
held, could not afiect the position. 

In a suit by the Insurer as a subrogee 
on his rights acquired by subrogation 
against the Port Trust Board and based 
upon the liability incurred by the Board 
by its neglect of duty as a bailee, the 
Board claimed protection under Sec, 110 
of the Madras Port Trust Act, and plead- 
ed that the suit filed after 6 months from 
the accrual of the cause of the suit (i,e., loss 
■due to damage to goods) was barred under 
that provision. 'The insurer argued that 
the suit by him in that regard could not 
be considered to be for anything done or 
purported to have been done in pursuance 
of the Act and was therefore, out of the 
purview of Section 110, 

Held, that the action being in respect 
of a matter covered by Section 110, the 
' protection of that section was not taken 
away by reason of the fact that the suit 
was not by the owner or consignee of the 
goods but by the insurer. The liability 
of the Board for damages was its ne- 
glect of duties as a bailee and the insurer’s 
claim in substance was to enforce that 
liability. The substantial cause for the 
suit was the same whoever figures as the 
plaintiff — ^whether it be the consignee or 
1970 Mad./4 II G— 30 
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the insurer. The juridical basis of the 
insurer’s rights on his paying the assured 
confirms the above view. (Para 20) 

That the insurer claimed by subroga- 
tion, might give him only the locus standi 
to maintain the action. But the liability 
of the Board was not by virtue of the sub- 
rogation. The liability arose by virtue of 
its having handled the goods of the as- 
sured and stacked them negligently pend- 
ing delivery to the consignee. Clearly its 
handling and stacking was in performance 
of functions under Section 39 of the Act. 
Section 40 specifically provided that the 
responsibility of the Board for the loss, 
destruction or deterioration of goods which 
it had taken charge of would be that of 
a bailee. (Para 18) 

Nor could protection under Section 110 
be taken away on the ground that the 
Board was free to undertake or not the 
services and the performance of the ser- 
vices on the requirement of the owner 
could not be construed to be anything 
done or purported to be done in pursu- 
ance of the Act. It was undeniable that 
it was in pursuance of the powers given 
under the Act the services were under- 
taken. The language of Section 110 was 
of sufficient amplitude to cover even the 
class of functions for which no duty was 
cast by Section 39 (1) but only power was 
given to undertake them. Further, the 
duty undertaken by the Board or its act 
which had given rise to the cause of ac- 
tion need not necessarily be an obligatory 
one. Once the Board assumed functions 
under the Act whether optional or obliga- 
tory, it could call in aid the protection 
afforded by Section 110. AIR 1965 Mad 
133 at pp. 135, 136 & AIR 1966 Cal 190, 
Foil.; (1941) 1 All EB 66 at pp. 70, 72 and 
76 & (1952) AC 452, Rel. on; Judgment 
in ILR (1961) Mad 877 by Ganapathia 
Pillai, J. Affirmed. (Paras 19 and 20) 

(E) Madras Port Trust Act (2 of 1905), 
Ss. 110, III, 39 and 40 — Protection under 
— Omission to perform statutory duty also 
covered — (Madras General Clauses Act 
(1 of 1891), S. 3 (2) ). 

Breach of statutory duty as well as an 
omission to perform a statutory duty 
would both fall under the protection given 
by the provisions of Section 110. Sec- 
tions 110 & 111 go together. While Sec- 
tion 110 deals with notice and limitation 
of suits or other proceedings, Section 111 
saves the liability of the Board for acts 
of default of its employees in certain cir- 
cumstances. (Para 3.8) 

The services which the Board has to 
perform and could perform statutorily 
under the statutory powers and duties 
cannot be dissociated from its omissions 
and failures in relation to the goods. Any 
action which is called for will properly 
be covered bv the words 'anything done 
or purporting to be done in pursuance of 
this Act’. Under the Madras General 
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Clauses Act, words which refer to 
the acts done extend also to illegal omis- 
sions. AIR 1937 PC 306, at p. 310. Foil. 
Judgment in ILR (1961) Mad 877 by 
Ganapathia Pillai, J. Affirmed. 

(Para 18) 

(F) Madras Port Trust Act (2 of 1905), 
S. 110 — Suit by owner or insurer as sub- 
rogee stands on same footing — Timje 
begins to run from date of loss — Plea 
that in the case of an insurer, it com- 
mences from the time he pays the assured 
overruled. Judgment in ILR (1961) Mad 
877 by Ganapathia Pillai, J. Reversed — 
(Marine Insurance Act (1963), S. 79) — 
(T. P. Act (1882), Ss. 92, 130-A, 135-A) — 
(Limitation Act (1908), Art. 120). 

The claims against the Port Trust Board 
in actions falling under Section 110 of the 
Madras Port Trust Act, whoever figures 
as the plaintiff, whether it be the assured 
or the insurer, must be within six months 
from the accrual of the cause for the 
claim by the assured against the Board. 
There can be no fresh start under Sec- 
tion 110, on the insurer getting subrogated 
to the rights of the assured. The argu- 
ment that the insurer gets the right to 
sue only on payment to the assured and 
hence the date of such payment should 
be taken as the time when limitation com- 
mences cannot be upheld. (Para 26) 

The question for consideration is not 
when the insurer acquired his right to 
sue. That would be relevant when limita- 
tion begins to run from when the right 
to sue accrued as in Art. 120 of the Limi- 
tation Act, 1908. From the language of 
Section 110 which provides a special 
period of limitation, the question as to 
when time begins to run in favour of the 
person sought to be sued should be found 
out. Section 110 provides for two things 
as a pre-condition to suits contemplated 
thereunder: (1) one month’s previous 

notice in writing of the intended suit and 
of the cause thereof; and (2) the suit shall 
not be commenced after six months from 
the accrual of the cause of such suit. The 
starting point for limitation is the accrual 
of the cause of the suit. The expression 
"such suit” refers to the suit described 
earlier, that is, the suit for anything done 
or purported to have been done in pur- 
suance of the Act. It is the cause of that 
suit that has to be set out in the notice 
and it is from the accrual of that cause, 
the period of six months starts running. 
When there is a special period of limita- 
tion and it gives its own starting point, 
it has got to be applied notwithstanding 
any inconvenience that may arise from 
its literal application. (Paras 8 and 21) 
Under Section 9 of the Limitation Act, 
the time which has once begun to run 
will as a rule continue to do so. No sub- 
sequent disability or inability to sue stops 
, it. In view of the position of the sub- 
rogee in law and the rights he acquires by 


subrogation, it is not correct to say that 
the subrogee is not affected by any rule- 
of limitation which applies to the other 
person. (Para 22) 

The doctrine of subrogation comes in. 
where one person has a claim against 
another and a third person is in certain 
circumstances allowed to have the benefit 
of the claim and the remedy of enforc- 
ing it, although it has not been assign- 
ed to him. Section 79 of the Marine 
Insurance Act, 1963, has taken the place 
of Sections 130-A and 135-A of the 
T. P. Act. On the same lines, it provides- 
that an insurer on payment to the assur- 
ed steps into the shoes of the assured,, 
and acquires all his rights and remedies, 
"as from the time of the casualty caus- 
ing the loss.” 

In regard to the liability of the wrong- 
doer, that is, the person liable for the loss, 
on the language of these provisions it is 
plain that no different cause of action 
arises in favour of the insurer. Neither 
the character nor extent nor content of 
the original liability of the wrong-doer 
is changed or affected by the subrogation: 
and the insurer’s rights and remedies date 
from the time of the casualty causing the 
loss. The principles of subrogation as ap- 
plied to mortgages under Section 92 of 
T. P. Act apply. It confers on the insurer 
no greater rights. Nor does it provide him 
with further remedies than the assured 
himself had at the time he was paid off" 
and the insurer got subrogated. Though 
there can be no subrogation without the 
assured being paid, the insurer has to 
establish that it is the negligent act of 
the party proceeded against that was the 
proximate cause of the damage to the pro- 
perty of the assured. Therefore, an in- 
surer has no independent cause of action 
against the wrong-doer and no fresh period’ 
of limitation starts for the insurer on his- 
paying the assured. He has no indepen- 
dent claim of his own against the person 
responsible for the loss and even though- 
he has instituted the suit in his own name,. 
he must be regarded as the assured him- 
self. (Paras 6, 7, 22 to 24 & 26) 

Under the Limitation Act plaintiff in- 
cludes any person from or through whom- 
he derives his title to sue. The particular 
definition may not apply here^_ but the in- 
surer who derives his rights standing in 
the shoes of the assured, unless statute 
pro-vides to the contrary, cannot claim a 
different period of limitation. The 
special law under Section 110 of the 
Madras Port Trust Act, makes no distinc- 
tion as to who happens to be the plain- 
tiff. (Para 25) 

The reason providing for a shorter 
period of limitation under Section 110 is 
that there may be difficulties in public- 
authorities whose officers %vill be cliang- 
ing or retiring, in preser-vlng and secur- 
ing evidence if actions are unduly delay- 
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ed. The protection accorded to the 
Trustees of the Port Trust having regard 
to the volume and variety of work they 
have to handle is not unusual as to 
warrant liberal construction of S. 110. 
AIR 1965 Mad 133 at pp. 135, 136 (Obiter) 

& (1891) 139 US 154 = 35 Law Ed 155 & 
(1877) 3 AC 279 at p. 293 & AIR 1964 Mad 
269 at p. 274 (FB), Foil.; Judgment in ILR 
(1961) Mad 877 by Ganapathia Pillai, J. 
Reversed. (Paras 8 & 21) 
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v. Commercial Union Ins. Co. 23 

(1877) 3 AC 279 = 38 LT 1, 

Simpson & Co. v. Thompson 
Burrell 25 

V. V. Raghavan and_ N. Nagaraian, for 
Appellant; V. Thyagarajan for King and 
Partridge, for Respondent. 

ANANTANARAYANAN C. J. : I have 
had the advantage of reading the .iudg- 
ment just delivered by my learned 
brother. I entirely agree with him, not 
merely on the conclusion that the appeals 
ought to be allowed, but also on the 
grounds upon which that conclusion has 
to be based. 

2. It may, hence, appear somewhat 
superfluous that I should write a separate 
Sudgment. however, condensed. But I 
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am impelled to do so, for an important 
reason. It is possible to present the cen- 
tral argument that Mr. V. Thyagarajan 
has sought to put forward, in these ap- 
peals, as the horns of a dilemma. Pre- 
sented in that form, the argument has 
the merit of great plausibility, at least on 
the first scrutiny. It is for this reason that 
I propose to tersely examine the links, in 
the logical chain of this argument, and to 
demonstrate that our conclusion follows 
as the correct one, even conceding the 
plausibility. 

3. The process of reasoning is best ex- 
pressed, I think, in the following form. Is 
there a suit known to law by an insurer, 
as in this case, who has, partially or 
wholly, reimbursed the assured on a con- 
tract of indemnity, or Marine Insurance, 
in respect of loss or injury to the goods, 
and who seeks to recover from the wrong- 
doer, to a proportionate extent, as one who 
is subgrogated to the rights of the party 
originally damnified? Certainly, such a 
suit is known to law, and is a well- 
known instance of the application of the 
equity doctrine of subrogation to Marine 
Insurance. It was originally expressed in 
Sections 130-A and 135-A of the Trans- 
fer of Property Act, and this concept is 
now embodied in Section 79 of the Marine 
Insurance Act, 1963, which repeals those 
sections of the Transfer of Property Act. 
We must here emphasise that, though the 
content of the claim or action by the sub- 
rogee is identical with, and cannot be dif- 
ferent from, the rights of the assured, to 
whom the insurer is subrogated, neverthe- 
less, the insurer can claim to be subrogat- 
ed, only proportionately to the extent to 
which he has compensated the assured 
for loss or damage to the goods. These 
principles are not in controversy. 

4. Next, to follow the argument of Mr. 
Thyagarajan a little further, what would 
comprise the bundle of rights known as 
the cause of suit, or "cause of action” for 
the subrogee to recover from the wrong- 
doer damages to the proportionate extent? 
It is here that the classical definition of 
Lord' Esher becomes significant, that the 
cause of action is 'every fact which it 
would be necessary for the plaintiff to 
prove, if traversed, in order to support 
his right to the judgment of the Court’. 
Mr. Thyagarajan argues, is it not neces- 
sary for the insurer-plaintiff to prove, in 
an action of that kind, that he paid com- 
pensation to the assured to the extent to 
which he claims relief against the wrong- 
doer, standing in the shoes of the assured, 
as he does, upon the equity principle of 
subrogation? The answer is certainly in 
the affirmative. 

Mr. V. V. Raghavan for the Board of 
the Port Trust of Madras does not dispute, 
for example, that if a suit were brought 
forward by the insurer against the Board, 
without this vital link being averred and 
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proved, that would be a fatal bar to the 
suit. Here Mr. Thyagaranan rightly con- 
tends that the depth of the implications of 
this issue was not measured in Madras 
Port Trust v. A. M. SafiuUa & Co., (1962) 
2 Mad LJ 29 at p. 32 = (AIR 1965 Mad 
1133 at p. 135) when Jagadisan, J., observ- 
ed in that judgment: 

"The fact that the subrogee gets a com- 
plete cause of action only after payment 
to his assignor cannot give an extended 
period of limitation to the subrogee by 
computing the period of six months from 
the date of subrogation. The recognition 
of a fresh starting point of limitation in 
favour of the subrogee from the date of 
subrogation may lead to the anomaly of 
reviving barred claims”. 

The learned Judge was careful to qualify 
these opinions, by observing that he was 
not finally deciding the matter; it was left 
open and the observations have to be con- 
strued as obiter. 

5. The real point of Thyagarajan is 
this; and that inevitably confronts the op- 
poser with the seeming horns of a 
dilemma. A suit of this character is 
known to law, and, indeed, it has been 
explicitly recognised. But such a suit 
does not lie, until the cause of action for 
the insurer to sue the third party wrong- 
doer is perfected or made complete, by 
payment to the assured by the insurer. 
That may take place on the last date of 
the period of six months, from the date 
when the loss or damage accrued. If that 
is the date of limitation reckoned from "the 
accrual of the cause of such suit or other 
proceeding,” occurring in Section 110 of 
the Madras Port Trust Act (2 of 1905), 
then it would logically follow that such a 
suit could not be instituted at all by the 
insurer; he would be wholly deprived of 
his equitable remedy as a subrogee. 
Hence, this construction of Section 110 is 
itself anomalous, and ought not to be 
adopted. 

The other horn of the dilemma is that 
if, on the contrary, we hold that the 
insurer also is bound to bring the suit 
within six months from the date of oc- 
casion of loss or damage, it would be far 
more reasonable to suppose that Sec. 110 
applied only to suits by the person ori- 
ginally damnified, and did not at all in- 
clude suits by the insurer-subrogee within 
its scope. Article 120 of the Indian 
Limitation Act, 1908, the residual article, 
would apply, and these suits would be 
perfectly within time. 

6, But, on deeper scrutiny, I think that 
It could be shown that this dilemma does 
not really exist, and that the view that 
we have adopted, which is briefly stated, 
in the obiter observations of Jagadisan, J., 
in (1962) 2 Mad LJ 29 at p. 32= (AIR 1965 
Mad 133 at p. 135), is the correct one. The 


real answer must be, firstly, that such ai 
suit is certainly known to law, but, se- 
condly, that such a suit must nevertheless 
be filed within the special period of limi- 
tation prescribed for all such suits under 
Section 110 of the Madras Port Trust Act. 
One ground of justification for this view, 
has been referred to by my learned 
brother. The content of the rights of the 
subrogee cannot differ substantially from 
the rights of the assured, who was ori- 
ginally damnified by the negligence of the 
Port Trust authorities. The simple reason 
is that the insurer steps into the shoes of 
the assured, by virtue of the doctrine of 
subrogation as applied to Marine Insur- 
ance. He may be subrogated propor- 
tionately or wholly, but his right is 
derivative, and identical with the right of 
the assured, to recover against the Port 
Trust for loss or damage. If the Port 
Trust is not liable to the assured, upon an 
application of any principle or, on the 
facts, ipso facto it is not liable to the 
insurer-subrogee. It is for this reason that, 
if the Port Trust can rely upon Sec. 110 
for a plea of limitation, with regard to 
any action by the assured, who originally 
sustained the loss, brought more than six 
months from the date of the damage or 
injury, it can equally plead that an ac- 
tion by the subrogee not brought within 
the same period of limitation, would be’ 
barred. It carmot be that the Port .Trust 
is entitled to have the suit by the party 
that originally ■ sustained the loss, if 
brought, dismissed upon a ground of law 
(here, limitation), but that the same argu- 
ment is not available as against the in- 
surer-subrogee. 

7. But it might be conceivably argu- 
ed. and Mr. Thyagarajan does press this, 
that on the ground of the very process of 
reasoning exhibited above, we should hold 
that Section 110 does not apply to the 
suit by the insurer-subrogee; it is the resi- 
dual Art. 120 of the Limitation Act that 
would apply. Here, I think, the answer 
is to be sought in the intendment behind 
Section 110, as a legislative provision 
designed to secure public authorities, like 
the Madras Port Trust, from being con- 
fronted with claims so belated that It 
would be unduly onerous for the public 
authority to defend itself against such 
claims. My learned brother has attempted 
to show how the other argument, based 
on Sections . 39 (1) (a) to (d), 39 (2) and 
41-A of the Madras Port Trust Act, can- 
not be considered as valid, when it is 
sought to be pressed to justify the con- 
clusion that Section 100 will not apply to 
facts of this kind, because the duties were 
voluntarily assumed by the Board, or be- 
cause the language of Section 110 would 
not include omissions in respect of acts, 
as contrasted with positive performance. 

I find myself in entire agreement with 
his conclusions on that aspect. 
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8. But, this apart, the true intendment 
of Section 110 is a protection aiforded to 
the statutory authority, like the Port 
Trust, even at the risk of some inconveni- 
ence or difficulty to a party situated like 
the insurer-subrogee. This can be Illus- 
trated acutely by pointing out the con- 
sequence of an opposite view. An ac- 
cident causing loss or damage may occur, 
and the settlement of claims as between 
the assured and the insurer may be pro- 
tracted: if the insurer-subrogee is to have 
the period of limitation reckoned only 
from the date of payment, conceived as 
an essential part of his 'cause of action’, 
it may be impossible for the Board to 
defend itself, owing to the obliteration of 
evidence or knowledge of the facts. The 
provision is a statutory safeguard, design- 
ed in the interests of public bodies like 
the Port Trust, performing these difficult 
duties, and undertaking heavy responsi- 
bilities as bailees and ware-house-pro- 
viders. Since all the parties are presumed 
to know the law, the intention is that in- 
surers, who are parties to a policy of 
Marine Insurance, which is a contract of 
indemnity, should be careful to see that, 
if they desire to sue the Board, as stand- 
ing in the shoes of the assured, they are 
able to demonstrate a total right to do so, 
including payment, in whole or in part, 
to the assured, within a period of six 
months from the date of injury or loss, 
and to file a suit within that period. In 
this interpretation, the words "from the 
accrual of the cause of such suit or other 
proceeding” occurring in Section 110, must 
be related to the earlier words defining the 
suit referred to, as a claim against the 
Board or person "for anything done, or 
purporting to have been done, in pur- 
suance of this Act”. The cause of such 
suit is, necessarily, the occasion of loss 
or damage, whether it is the party ori- 
ginally damnified who is suing, or an in- 
surer who has compensated him and who 
sues as subrogee. It equally follows that 
this provision is designed to secure for 
the Port Trust a protection from any such 
claim under any other provision con- 
cerning limitation, such as Art. 120 of the 
Limitation Act. 

9. For these reasons, I agree in the 
Sudgment and conclusions of my learned 
Brother. ‘ 

10. NATESAN, J. ; These appeals from 
the decision of Ganapathia Pillai, J., in 
the Original Civil Jurisdiction of this 
Court which raise common questions of 
fact and law, are between the same par- 
ties and were heard along with another 
suit, C. S. No. 4 of 1957 (Mad), also be- 
tween the very same parties. That suit 
was dismissed as barred by limitation and 
the suits now under appeal having been 
decreed, the defendants, the Trustees of 
the Port Trust of Madras (hereinafter re- 
ferred to as the Board) have preferred 


these appeals. The Home Insurance 
Company Ltd., a company incorporated in 
the United States of America, was the 
plaintiff in the three suits and is the res- 
pondent in the appeals before us. We may 
first set out certain material facts. 

11 . Messrs. Fimberg and Trading 
Company, Dallas, Texas, in the United 
States of America consigned to Messrs, 
Baijnath Ganghadar and Company Ltd., 
Bombay, (hereinafter referred to as the 
assured) 750 bundles of high density 
American cotton in three consignments, by 
the steamer "s. s. Queen City”, which 
arrived in Bombay on 31st January, 1952. 
In due course the goods were transhipped 
to "s. s. Jalapankshi” for carriage to 
Madras and the goods arrived at the 
Madras Port on 27th April, 1952. The 
three consignments of cotton had been 
insured with the respondent (hereinafter 
referred to as the insurer) under three 
policies of insurance, one a consignment of 
500 bales, another a consignment of 200 
hales, and the third consignment being 50 
bales. The landing of the cotton at the 
Madras Port commenced on 29th April, 
1952, and it was completed on 4th May, 
1952. Applications for the clearance and 
survey of the goods on behalf of the as- 
sured were filed in the office of the Board 
on 12th May, 1952. On the 18th May, 
1952, and on the following three days there 
was heavy rain in Madras as a result of 
which the goods got drenched and were 
considerably damaged. Thereupon the 
assured made claims on the insurer in a 
sum of Rs. 41,537-4-0 in respect of the 
consignment of 500 bales, the subject- 
matter of C. S. No. 4 of 1957, Rupees 
13,215-14-0 in respect of the 250 bales in 
C. S. No. 5 of 1957 (Mad) (the subject of 
appeal in O. S. A. No. 28 of 1961) and 
Rs. 3,339-1-0 in respect of the 50 bales in 
C. S. No. 6 of 1957 (Mad) (the subject of 
appeal in O. S. A. No. 37 of 1961). The 
insurer, after satisfying himself that the 
claims were valid, paid the assured their 
claims and filed the aforesaid three suits 
against the Board on the basis that the 
insurer had become subrogated to the 
rights of the assured. 

12. It was contended for the insurer, 
that the Board, after duly receiving the 
goods into its custody on landing, was In 
the position of bailee of the goods and 
had been grossly negligent in not properly 
storing the bales and protecting them 
from the weather as any prudent owner 
of the goods would have done in the cir- 
cumstances. The insurer had paid the 
assured in respect of the claim relating to 
C. S. No. 4 of 1957 (Mad) on the 18th 
September, 1952, the claim in respect of 
C. S. No. 5 of 1957 (Mad), on 7th Novem- 
ber, 1952, and the claim in respect of 
C. S. No. 6 of 1957 on 31st October, 1952. 
The suit C. S. No. 6 of 1957 (Mad) was 
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filed on 29th April, 1953 and C. S. Nos. 4 
and 5 of 1957 (Mad) were filed on 4th July 
1953, the Court being closed between 4th 
May 1953 and 3rd July, 1953. The 
defence by the Board to the action was 
two-fold: ' (1) on the merits _ it was con- 
tended that there was no negligence on the 
part of the Board in taking care of the 
goods, that the general practice was to 
stack compressed American cotton in the 
open, that that practice was followed in 
the present case, that it was only during 
the rainy season that the bales used to be 
covered by tarpaulin, and that the rain on 
18th May, 1952, was unusual and non- 
seasonal. Certain difficulties in the matter 
of storage of the goods were pleaded. 
Consignees were charged with delay in 
clearing their consignments when there 
was too much congestion in the port due 
to heavy arrivals of bales of American 
cotton. (2) It was contended that the 
claims were barred by limitation. This 
defence was rested on Section 110 of the 
Madras Port Trust Act, 1905 (hereinafter 
referred to as the Act) which provides a 
special period of six months for action 
against any person for anything done or 
purported to have been done in pursuance 
of the Act from the accrual of the cause 
of the suit. 

13. On the question of negligence, the 
learned Judge, after a close analysis of 
the evidence and having regard to the 
law governing the matter, held that the 
Board did not take care of the goods in 
the manner expected of a bailee, and that 
it continued to be negligent even after 
the 18th of May when rain had fallen. 
He has taken the view that the Board 
cannot be held to have discharged the 
burden of proof that was laid on it to 
show that it had taken all the care in- 
cumbent upon a bailee. On the question 
of limitation it was contended for the 
insurer that if Section 110 of the Act 
were to apply, anything done or purport- 
ed to have been done must be under a 
statutory duty, and that in the present 
case it was only a voluntary assumption 
of an obligation which no doubt the Act 
permitted. It was pointed out that it was 
only a case of breach of contract by a 
public authority which had authority to 
enter into a contract but not under a 
duty to do so. It was said that under 
the provisions of the Act no statutory 
duty was cast upon the Board in respect 
of the goods imported into the Port either 
for accepting the goods as a bailee or 
storing them as warehouse-man. The 
further plea was that Section 110 of the 
Act spoke only of an action against any 
'person’ and the Board was not a ’person’ 
as contemolated in the Act. There 
was a further ground urged against 
accepting the applicability of Section 110 
to the present case. It was submitted that 
Section 110 contemplated only action in 


respect of things done or purported to be 
done and not in respect of omissions. It 
was said that the negligence of duty by 
a bailee could not be construed to be any- 
thing done or purported to have been done 
in pursuance of the Act. On these con- 
tentions it was urged for the insurer that 
the Board could not avail itself of the pro- 
tection of S. 110 of the Act. 

It was further argued that as the insu- 
rer’s claim was as subrogee the cause of 
action for the suits arose only on payment 
and the suits within six months of the 
payment would be within time even if 
they were beyond six months after the 
damage or negligent act of the Board. 
There was also a submission that only 
Art. 120 of the Indian Limitation Act, 1908 
applied and not the special period of 
limitation provided under Section 110 of 
the Act. The learned Judge, on an ex- 
amination of the relevant provisions of the 
Act and the authorities placed before him, 
rejected the insurer’s contention that Sec- 
tion 110 of the Act would not apply to 
the case. He held that the period of limi- 
tation provided in Section 110 would ap- 
ply. But the learned Judge accepted 
without much discussion the argument 
that the cause of action for the suits under 
Sec. 110 of the Act arose only* when the 
subrogee made the payments. In that 
view, the learned Judge, while dismissing 
C. S. No. 4 of 1957 (Mad) as barred by 
limitation (there is no appeal preferred 
against that decision) decreed C. S. Nos. 5 
and 6 of 1957 (Mad) in favour of the 
insurer as in time. These two suits had 
been filed within six months of the pay- 
ment by the insurer to the assured, the 
payment being within six months of the 
occurrence of damage, 

14. Before us learned Counsel for the 
Board questions the tenability of the view 
of the learned Judge that the cause of ac- 
tion for a subrogee for purposes of limita- 
tion is different from the one available to 
the assured. The reasoning of the learn- 
ed Judge is that for completing the cause 
of action for the insurer, besides the 
damage, there must be payment. The 
learned Judge observes that none can dis- 
pute that the cause of action for a sub- 
rogee is not the same as the cause of ac- 
tion for the person to whose rights he 
has become subrogated, because in addi- 
tion to the facts which constitute the 
cause of action for the latter the subrogee 
must allege and prove payment of money 
which the Board was bound to pay. The 
learned Judge states that while the con- 
tent of the rights claimed by the sub- 
rogee. meaning thereby the relief ob- 
tainable, is determined by the content of 
the right to which he gets subrogated, on 
the question of limitation the subrogee is 
not affected by any rule of limitation 
which applied to the assured. It is the 
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validit^'^ of this assumption that is sub- 
stantially put in issue in these appeals by 
Mr. V. V. Raghavan, learned Counsel for 
the Board. 

Of course Counsel for the Board would 
also question the finding of the learned 
Judge on the question of negligence and 
learned Counsel for the insurer would 
maintain the decree with the plea which 
no doubt has been overruled by the learn- 
ed Judge, that Section 110 gave no pro- 
lection to the Board and it could not be 
•availed of by the Board at any rate with 
reference to the suit claims. We may 
immediately state that we are in entire 
agreement with the learned Judge on his 
finding on the question" of negligence and 
his \T.ew as to the applicability in general 
of Section 110 of the Madras Port Trust 
Act. The further question -arising in the 
actual application of Section 110, when 
limitation starts to run against the 
insurer on subrogation to the rights of 
Ihe assured is a question of some con- 
siderable importance and requires careful 
consideration. Learned Counsel are agre- 
-ed before us that except for obiter dicta 
by a Division Bench of this Court in 
,(i962) 2 Mad LJ 29 = (AIR 1965 Mad 133), 
Ihe matter is res Integra. It will be 
convenient in the circumstances to first 
•deal with the contention raised by Coun- 
sel on either side on the question on 
Avhich we are in agreement with the 
learned trial Judge. 

15. First to take up the question of 
negligence of the Board in respect of the 
goods, there can be no dispute that the 
Board took charge of the goods under 
Section 39 of the Madras Port Trust Act 
^and the responsibility of the Board for 
the loss, destruction or deterioration of 
the goods of which it has talven charge 
under Section 40 of the Act is that of a 
bailee under Sections 151, 152 and 161 of 
the Indian Contract Act. The Board as 
a bailee is bound to take as much care of 
the goods bailed to it, as a man of ordi- 
nary prudence under similar circums- 
tances takes care of ■ his own goods. It 
is a settled principle of law that in a 
case governed by the provisions of Sec- 
tions 151 and 152 of the Indian Contract 
Act the loss or damage of the goods 
entrusted to the bailee is prima facie 
evidence of his negligence. The burden 
of proof is therefore, on the bailee to 
disprove negligence when damage or loss 
■ is established. 

In the present case rain occurred first 
on the night of the 18th May, 1952. Im- 
mediately on the 19th May 1952, the 
agents of the consignor, Messrs Best and 
■Co., wrote a letter, Eidiibit P-26 to the 
Board giving notice of the claim for 
-damages caused to the cotton bales by 
rain. They pointed out that the bales 
were stored in the open in the Harbour 


premises uncovered by tarpaulin. No 
doubt rain in summer about the middle 
of May is not common in Madras. But in 
the present case the log book maintain- 
ed by the Board for May, 1952 shows 
that even on 17th May, the Port Trust 
received a telegram from the Madras 
Observatory which led the Port Trust to 
continue hoisting distant cautionary signal. 
The signal had been hoisted even on the 
previous day as a result of then prevailing 
weather conditions. Showers occurred 
both on the morning and afternoon of 
the 19th May also. On the 20th of May 
the Board received advice from the 
Madras Meteorological Office to replace 
the distant cautionary signal by local 
cautionary signal. It is needless to refer 
in detail to the weather conditions during 
the relevant period, on the 18th May, and 
on the three subsequent days found in 
the log book. There had been showers 
and winds with squalls of high velocity. 
The evidence on record shows that on the 
16th of May itself the weather conditions 
began to show indications of the coming 
summer storm. Even after the rain on 
the 18th May and the letter by the con- 
signor’s agents, Messrs Best & Co., the 
Board had not taken steps to prevent fur- 
ther damage to the goods. No attempt 
was made to requisition and cover the 
bales of cotton with tarpaulin to avoid 
further soaking by rain. 

IG. In this connection reference may 
be usefully made to the decision of the 
Privy Council in Brabant & Co., v. Thomas 
Mulhali King. 1895 AC 632 at p. 640. In 
that case an action was commenced for 
damages for the loss and destruction of 
certain cases of dynamite and other ex- 
plosive goods which had been stored in 
the Government Storehouse at Brisbane. 
They had been stored in sheds near the 
water-edge and the Government was 
charged with neglect, in that they stored 
the goods at too low a level, and further 
they failed to talce reasonable and proper 
measures to save the goods or part there- 
of on the advent of the floods. Setting 
the principles, the Privy Council ob- 
served; 

"Their Lordships can see no reason to 
doubt that the relation in which the Gov- 
ernment stood to the appellant-company 
was simply that of bailees for hire. They 
were, therefore, under a legal obligation 
to exercise the same degree of care to- 
wards the preservation of the goods en- 
trusted to them from iniury. which rmght 
reasonably be expected from a skilled 
storekeeper, acquainted with the risks to 
be apprehended either from the character 
of the storehouse itself or of its locali'^: 
and that obligation included, not only the, 
duty of taking all reasonable precautions 
to obviate these risks, but the duty of 
taking all proper measures for the pro- 
tection of the goods when such risks were 
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Imminent or had actually occurred . 

In the light of the above principles, on 
the facts we have no hesitation in agreeing 
with the learned Judge that the Board 
did not take care of the goods in the 
manner expected of a bailee and it con- 
tinued to be negligent even after the 18th 
of May when rain had fallen. 

17. Next we shall consider the appli- 
cability of Section 110 in general to a 
case of negligence of the Board with re- 
ference to the goods landed which the 
Board has taken into its custody for deli- 
very to the consignee. In our view, not 
much discussion of the law is called for 
on this aspect of the case, as the matter 
in so far as this Court is concerned is con- 
cluded by the Division Bench Judgment of 
this Court in (1962) 2 Mad LJ 29 = (AIR 
1965 Mad 133), already referred to. The 
question directly arose in that case even 
as it required, consideration by the learn- 
ed trial Judge in this case with reference 
to C. S. No. 4 of 1957 (Mad). In fact, the 
Division Bench refers with approval to 
this part of the .iudgment now under ap- 
peal. Section 110 which provides for 
notice and limitation of suits or other pro- 
ceedings runs thus; 

"No suit or other proceeding shall be 
commenced against any person for any- 
thing done, or purporting to have been 
done, in pursuance of this Act without 
giving to such person one month’s previous 
notice in writing of the intended suit or 
other proceeding, and, of the cause there- 
of, nor after six months from the accrual 
of the cause of such suit or other pro- 
ceeding”. 

The application of this section was op- 
posed on two grounds; (1) that the Board 
was not a 'person’ for claiming protection 
under this section, (2) that the action 
being by the insurer as a subrogee on his 
rights acquired by subrogation against the 
Board and based upon the liability in- 
curred by the Board by its neglect of duty 
as a bailee, the suit could not be consider- 
ed to be for anything done or purported 
to have been done in pursuance of the 
Act. 

Mr. V. Thyagaraian, learned Counsel 
for the insurer, referred to several sec- 
tions in the Act where the Board has been 
referred to and dealt with distinctly as 
such and sections where the word 'per- 
son’ has been used which could not refer 
to the Board at all. Particular emphasis 
was laid on Sections 41 and 41-A which 
according to learned Counsel brought out 
clearly the distinction which the Act has 
made between a person and the Board. 
But under Section 6, the Board is a body 
corporate with perpetual succession and a 
common seal and shall sue and be sued 
in the name of the Trustees of the Port of 
Madras. Section 3 (22) of the Madras 
.General Clauses Act, 1891 defines 


the word 'p.erson’ so as to include any 
company or association of individuals 
whether incorporated or not. Sec. 104 of 
the Madras Port Trust Act clearly con- 
templates the possibility of the word 'per- 
son’ including the word 'Board’ where the 
context permits. There can be no doubt 
that the word 'person’ in Section 110 is of 
sufficient amplitude to include the statu- 
tory body, the Board created under the 
Madras Port Trust Act. 

18. On the second aspect urged in re- 
gard to the application of S. 110, to ap- 
preciate precisely how the liability arose, 
we have to look at the charge made 
against the Board. That the insurer 
claims by subrogation, may give him only 
the locus standi to maintain the action. 
But the liability of the Board is not by 
virtue of the subrogation. The liability 
arose by rdrtue of its having handled the 
goods of the assured and stacked them 
negligently pending delivery to the con- 
signee. Clearly its handling and stack- 
ing was in performance of functions under 
Section 39 of the Act. Section 40 speci- 
fically provides that the responsibility of 
the Board for the loss, destruction or 
deterioration of goods which it has taken 
charge would be that of a bailee under 
Sections 151, 152 and 161 of the Indian 
Contract Act. While the Act does not 
make it obligatory on the part of the 
Board to undertake the several services 
contemplated under Section 39, by Sec- 
tion 39 it certainly empowers the Board 
to provide all reasonable facilities accford- 
ing to its powers for the services rmen- 
tioned in Cls. (a) to (d) of Section rM (1). 
The Board is also empowered to un(^ertake 
those services. The Board shall f under 
S. 39 (2) if required by the owner, pi;rfornJ 
in respect of goods all nr any of the ser- 
vices mentioned in Cls. (a), (b) and (d) of 
sub-s. (1) of S. 39. Of course the Board 
could not be compelled to perform any 
service which it has relinquished under the 
Provisions of Sec. 41-A. Sub-section (3> 
of S. 39 provides that the Board shall, if 
required, take charge of the goods for the 
purpose of performing the services and 
shall give a receipt in the prescribed form 
and to the effect prescribed b.y the Cen- 
tral Government. Among the services 
enumerated. Cl. (b) refers to receiving, re- 
moving. shifting, transporting, storing, or 
delivering goods brought within the 
Board’s premises. First, the contention 
that mere negligence or omission in the 
Performance of a duty undertaken — ^may 
be under the powers conferred by the 
statute — ^will not be protected by Sec- 
tion 110, does not call for any serious dis- 
cussion. Sections 110 and 111 go together. 
While Section 110 deals with notice and 
limitation of suits or other proceedings, 
Section 111 saves the liability of the 
Board for acts of default of its employees 
in certain circumstances. In our view 
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breach of statutory duty as well as an cover even the class of functions for which j; 
omission to perform a statutory duty no duty is cast by Section 39 (1) but only 
would both fall under the protection given power is given to undertake them, 
by the provisions of Section 110. The In Griffiths v. Smith, (1941) 1 All ER. 
Board under the Act is to take due care 66 at pp. 70, 72 end 76, the question was 


of the goods awaiting delivery to the whether the English Public Authorities- 
consignee. Section 40 of the Act imposes Protection Act, 1893, would protect the 
the responsibility of a bailee on the Board managers of a non-provided school who- 
for the loss, destruction or deterioration were found to be a public authority under 
of the goods it has taken charge of. It is the Act, from an action for damages by- 


a responsibility which the Board under- an invitee to an exhibition in the school, 
takes pursuant to the Act. The Board’s who was' injured through the collapse of 
default in delivering the goods is closely a floor due to want of repair. Section 1 


connected with what the Board has to do relied upon ran as follows: 


in the matter of receiving, removing, shift- 
ing, transporting, storing or delivering 
.goods brought within the Board’s premises. 
The services which the Board has to per- 
form and could perform statutorily under 
the statutory powers and duties cannot be 
dissociated from its omissions and failures 
in relation to the goods. Any action which 
is called for will properly be covered by 
the words 'anything done or purporting 
to be done in pursuance of this Act’. 
Under the Madras General Clauses Act, 
1891 words which refer to the acts done 
extend also to illegal omissions. 


"Where after the commencement of 
this Act any action, prosecution, or other 
proceeding is commenced in the United- 
Kingdom against any person for any act 
done in pursuance or execution, or in- 
tended execution of any Act of Parlia- 
ment or of any public duty or authority 
or in respect of any alleged neglect or- 
default in the execution of any such act 
duty, or authority, the following provi- 
sion shall have effect: (a) the action, pro- 
secution, or proceedings shall not lie or- 
be instituted unless it is commenced with- 
in 6 months next after the act, neglect or 


On this question we have the weighty 
authority of the Judicial Committee which 
had to construe the corresponding provi- 
sion in Section 142 of the Calcutta Port 
Act, 1890, which runs in these terms: 

"No suit shall be brought against 'any 
person for anything done or purporting 
or professing to be done in pursuance of 
this Act, after the expiration of three 
months from the day on which the cause 


default complained of, or, in case of a 
continuance of injury or damage, within, 
six months next after the ceasing thereof' 


Posing for consideration the question whe- 
ther the neglect or default proved against' 
the managers could be considered to be 
in the execution of their statutory duty 
or authority, 'Viscount Simon, L. C. said 
that the question must be answered in the 
affirmative. The Lord Chancellor said: 


of action in such suit shall have arisen’’. 
The Judicial Committee observed in 
Calcutta Port Commissioner v. Corpora- 
tion of Calcutta. ILR (1938) 1 Cal 440 at 
p. 449 = (AIR 1937 PC 306 at p. 310) thus: 


"The real question is whether the 
managers, in authorising the issue of in- 
vitations to the display on the school pre- 
mises after school hours, should be re- 
garded as exercising their function of 


"The respondents argued that the Indian 
statute fell to be strictly construed, and 
that while it protects against a claim based 
on breach of statutory duty, it does not 
protect against an omission to perform a 
statutory duty. Their Lordships are un- 
able to accept either argument. The argu- 
ment is unsupported by authority, or from 
any other source’’. 

19 & 20. Nor can protection under Sec- 
tion 110 be taken away on the ground 
that the Board is free to undertake or not 
the services and the performance of the 
services on the requirement of the o-wner 
cannot be construed to be anything done 
or purported to be done in pursuance of 
the Act. May be it is optional for the 
Board to undertake the services and 
may be the o\vner’s request has to be 
there to make it obligatory; but it is un- 
deniable that it is in pursuance of the 
powers given under the Act the services 
are undertaken. Section 110 speaks of 
anything done 'in pursuance’ of the Act. 
The language is or sufficient amplitude to 


managing the school It would 

be within the discretion of the managers- 
to decide whether they would approve 
such a display or whether they would not. 
The point is, however, that -they did ap- 
prove it, and that they did so in the 
course of carrying on this public ele- 
mentary school and of exercising the 
powers of management conferred upon 
them by the Education Act.’’ 

Viscount Maugham in his speech said- 

"It is sufficient to establish that the act 
was in substance done in the course of 
exercising for the benefit of the public an 
authority or a power conferred on the 
public authority not being a mere inci- 
dental power, such as power to carry on 
a trade. The words in the section are 
'public duty or authority’, and the latter 
word must be taken to have its ordinary 
meaning of legal power or right and does- 
not imply a positive obligation’’. 

"With great appositeness we may refer 
also to the decision of the Judicial Com- 
mittee in Firestone Tyre and Rubber Co. 
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V. Singapore Harbour Board, 1952 AC 452, 
where in an action for damages for short 
•delivery of goods landed in Singapore 
Harbour by the Singapore Harbour 
Board which under the Singapore 
Ports Ordinance was authorised to carry 
on the business of wharfingers and ware- 
housemen and was carrying on for the 
benefit of the public within the statutory 
powers, the applicability of the Public 
-Authorities Protection Ordinance which is 
similar to the language to the English 
Public Authorities Protection Act was con- 
sidered. True the releyant sections in the 
English Public Authorities Protection Act, 
1895 and the Singapore Ports Ordinance 
•specifically contemplate protection even in 
respect of neglect or default in the ex- 
ecution of any act or public duty or auth- 
ority. But the relevance of these cita- 
tions is with reference to their interpre- 
tation of the words ’any act done in pur- 
. suance or execution, or intended execu- 
tion’, to show that the duty undertaken by 
the Board or its act which has given rise 
to the cause of action need not necessarily 
be an obligatory one. In 1952 AC 452 at 
p. 468, the Judicial Committee observed: 

"The board, having constructed or 
become possessed of warehouses, which 
must be regarded as a normal and neces- 
sary adiunct to a port such as Singapore, 
could elect whether to let them out to 
■others for periods less than three years 
(or with consent of the Governor for 
longer periods) or themselves to operate 
them as wharfingers and warehousemen 
and levy rates for the wharfage or storage 
of goods therein. Having chosen the latter 
alternative they did not thereby cease to 
function as a harbour board and under- 
take some purely subsidiary actiyity of a 
non-public nature. They were supplying 
facilities essential to the shipping com- 
ynunity in one of the wavs authorised by 
■the Ordinance by which they were created 
a harbour board charged vdth the manage- 
■ment and control of the port, and were 
thus fulfilling one of the main purposes 
for which they had been given statutory 
powers.” 

The Judical Committee further said: 

"Futhermore, as previously stated, the 
existence or non-existence of a contract is 
not a decisive test, and on the facts of 
the present case their Lordships are clear- 
ly of opinion that the question of con- 
tract is immaterial to their decision since, 
on any view, the board were exercising 
their permissive powers to perform a 
normal function of a harbour board and 
in so doing were_ providing a service 
•essential to the shipping and commercial 
community of Singapore and according- 
ly. entitled to the protection of the 
Public Authorities Protection Ordinance.” 
The language of Section 110 of the Madras 
Port Trust Act which we have to interpret 
is wider in its scope and quite plain 


and emphatic. The protection of the, 
section would be available in respect of 
anything done or 'purported to have 
been done’ in pursuance of the Act. The 
Singapore Ordinance even as the English 
Act did not contain the words 'purport- 
ed to have been done in pursuance of the 
Act.’ It protected only acts done in 
pursuance of or execution or intended 
execution of any Act. Still the Privy 
Council said that the harbour board has 
the protection of the Ordinance as they 
were supplying facilities to the shipping 
community in one of the ways authoris- 
ed by the Ordinance, which created the 
Board, and were fulfilling one of the 
main purposes to which they had been 
given statutory powers. 

In ILR (1938) 1 Cal 440 at p. 448 = 
(AIR 1937 PC 306 at p. 309), referring to 
the words 'purporting or professing to 
act in pursuance of the statute’ in Sec- 
tion 142 of the Calcutta Port Act, the 
Judicial Committee observed: 

"Their Lordships regard these words 
as of pivotal importance. Their presence 
in the statute appears to postulate that 
work which is not done in pursuance of 
the statute may nevertheless be accord- 
ed its protection, if the work professes or 
purports to be done in pursuance of the 
statute.” 

No doubt Section 110 does not contain 
the word 'professing’. But that, in our 
view, cannot make any difference to the 
applicability of the observations of the 
Judicial Committee. Once, the Board 
assumes functions under the Act whether 
optional or obligatory, it can call in aid 
the protection afforded by Section 110. 
Apart from the decision of the Division 
Bench of our own Court in (1962) 2 Mad 
LJ 29 at pp. 33 and 34 = (AIR 1965 Mad 
133 at pp. 135, 136) we have on this ques- 
tion the decision of a Division Bench of 
Calcutta High Court in Commissioner for 
the Port of Calcutta v. Kaitan Sons & Co., 
AIR 1966 Cal 190. 

In (1962) 2 Mad LJ 29 at pp. 33 and 34 
= (AIR 1965 Mad 133 at pp. 135, 136) also 
the charge against the Board was impro- 
perly stacking goods, without taking suf- 
ficient precautions to keep them safe from 
being drenched in rain, and this Court 
observed: 

"The fulfilment of a statutory duty by 
the Board is not merely the literal obedi- 
ence to the letter of the Act but is also 
the carrying on of things and matters 
which are incidental to and necessars’^ for 
the proper and effective discharge of that 

duty. We have no difficulty in 

holding that the defendants received and 
stacked the goods in the special platform 
in the Harbour premises purporting to dis- 
charge their statutory function in pursu- 
ance of the Act”. 

The fact that the suits now under con-| 
sideration have been instituted by the' 
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insurer cannot make any difference to the 
applicability of Section 110. The action 
being in respect of a matter covered by 
Section 110, the protection of that section 
is not taken away by reason of the fact 
that the suit is not by the o\\mer or con- 
signee of the goods but by the insurer. 
.The liability of the Board for damages is 
' its neglect of duties as a bailee and the 
Insurer’s claim in substance is to enforce 
.that liability. The substantial cause for 
the suit is the same whoever figures as 
the plaintiff whether it be the consignee 
or the insurer. The indisputability of this 
■position becomes manifest presently when 
'.we discuss the juridical basis of the in- 
’surer’s rights on his paying the assured. 

21. We shall, now take up the really 
substantial point for consideration by us, 
the question when time begins to run for 
an action like the present one by the in- 
surer as subrogee. In (1962) 2 Mad LJ 29 
at pp. 33 and 34 = (AIR 1965 Mad 133 at 
p. 135) though obiter, it is stated: 

"The subrogee’s right is just the same 
as that of the person whose rights are 
subrogated. The subrogee steps into the 
shoes of his assignor and can have no 
higher rights than his assignor. The cause 
•of action in a case governed by Section 110 
gets barred after the lapse of six months 
subsequent to its accrual. The fact that 
the subrogee gets a complete cause of ac- 
tion only after payment to his assignor 
cannot give an extended period of lindta- 
tion to the subrogee by computing the 
period of six months from the date of 
subrogation. The recognition of a fresh 
starting point of limitation in favour of 
the subrogee from the date of subrogation 
may lead to the anomaly of reviving 
barred claims". 

Proceeding it is said; 

"It is however, unnecessary to express 
any opinion on the question whether the 
subrogee may sustain a claim under Sec- 
tion T 10 of the Act though such a claim 
is unenforceable by his assignor”. 

It has therefore become necessary to ex- 
amine the matter carefully somewhat at 
length. 

Mr. V. Thyagarajan. learned Counsel 
appearing for the insurer, stressed that 
time would not run against a person who 
cannot act and the subrogee had no right 
of action till payment. Learned Counsel 
emphasised that the cause of action for the 
suit of the subrogee was his settlement 
with the assured, and that but for satisfac- 
tion of the claims of the assured by pay- 
ments he could not file the suits. Re- 
ference was made to Lord Esher’s defini- 
tion of a cause of action as 'every fact 
which it would be necessary for the plain- 
tiff to prove, if traversed, in order to sup- 
port his right to the judgment of _ the 
Court’. But the auestian for consideration 
is not when the insurer acquired his right 


to sue. That would be relevant when 
limitation begins to run from when the 
right to sue accrued as in Art. 120 of the 
Limitation Act, 1908. We have to con- 
sider the language of Section 110 which 
provides a special period of limitation, 
and find out therefrom, when time begins 
to run in favour of the person sought to 
be sued. Section 110 provides for two 
things as a precondition to suits contem- 
plated thereunder; (1) one month’s pre- 
ruous notice in writing of the intended suit 
and 6f the cause thereof; and (2) the suit 
shall not be commenced after six months 
from the accrual of the cause of such suit. 
The starting point for limitation is the 
accrual of the cause of the suit. The ex- 
pression "such suit” immediately takes us 
to the suit described earlier, that is, the 
suit for anything done or purported to have 
been done in pursuance of the Act. It is 
the case of that suit that has to be set 
out in the notice and it is from the ac- 
crual of that cause, the period of six 
months starts running. When we are on 
a special period of limitation and it gives 
its own starting point, we are bound to 
apply that notwithstanding any incon- 
venience that may arise from its literal ap- 
plication. 

Learned Counsel contends that an in- 
surer may pay an assured his claim on the- 
last day of the six months period since 
the neglect or damage complained of. It 
is said that in such a case the insurer 
would be left without the equitable remedy 
of reimbursement from the wrong-doer 
and this cannot be the intendment of the 
enactment. But there is no ambiguity in 
the section. The language is clear and the 
inconvenience suggested is not unsur- 
mountable. Section 110 is modelled on the 
lines of similar provisions protecting public 
authorities from delayed actions. A 
shorter period of limitation in respect of 
actions against them is provided. In 
England prior to Juna 1954 actions against 
public authorities were in general subject 
to a limitation period of one year. Now 
there is no difference. One may see some 
reason behind the rule providing a shorter 
period of limitation; there may be dif- 
ficulties in public authorities whose officers 
will be changing or retiring, in preserving 
and securing evidence if actions are unduly 
delayed. We do not think that the pro- 
tection afforded to the Trustees of the 
Port Trust hawng regard to the volume 
and variety of work they have to handle 
is anything unusual to liberally construe 
Section 110. It has been judicially noticed 
that insurance companies often protected 
themselves in their contracts providing a 
period of time for the subsistence of the 
rights of the assured against them, gene- 
rally three months, from the rejection of 
the claim by the insurer. We cannot say 
that the Trustees have less need of the 
protection afforded by the statutory’’ com-. 
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-v^ Singapore Harbour Board, 1952 AC 452, 
where in an action for damages for short 
-delivery of goods landed in Singapore 
Harbour by the Singapore Harbour 
Board which under the Singapore 
Ports Ordinance was authorised to carry 
on the business of wharfingers and wai’e- 
housemen and was carrying on for the 
benefit of the public within the statutory 
’Powers, the applicability of the Public 
-Authorities Protection Ordinance which is 
similar to the language to the English 
Public Authorities Protection Act was con- 
sidered. True the releyant sections in the 
English Public Authorities Protection Act, 
1895 and the Singapore Ports Ordinance 
-specifically contemplate protection even in 
respect of neglect or default in the ex- 
ecution of any act or public duty or auth- 
ority. But the releyance of these cita- 
tions is with reference to their interpre- 
tation of the words 'any act done in pur- 
ijsuance or execution, or intended execu- 
tion’, to show that the duty undertaken by 
, the Board or its act which has given rise 
to the cause of action need not necessarily 
• be an obligatory one. In 1952 AC 452 at 
p. 468, the Judicial Committee observed: 

"The board, having constructed or 
become possessed of warehouses, which 
must be regarded as a normal and neces- 
sary adiunct to a port such as Singapore, 
could elect whether to let them out to 
•others for periods less than three years 
(or with consent of the Goyernor for 
longer periods) or themselves to operate 
them as wharfingers and warehousemen 
and levy rates for the wharfage or storage 
• of goods therein. Haying chosen the latter 
alternatiye they did not thereby cease to 
function as a harbour board and under- 
take some purely subsidiary activity of a 
-non-public nature. They were supplying 
facilities essential to the shipping com- 
munity in one of the ways authorised by 
the Ordinance by which they were created 
a harbour board charged with the manage- 
ment and control of the port, and were 
thus fulfilling one of the main purposes 
for v,rhich they had been giyen statutory 
powers.” 

The Judical Committee further said: 

"Futhermore, as preyiously stated, the 
existence or non-existence of a contract is 
not a decisiye test, and on the facts of 
the present case their Lordships are clear- 
ly of opinion that the question of con- 
tract is immaterial to their decision since, 
on any view, the board were exercising 
their permissive powers to perform a 
normal function of a harbour board and 
in so doing were providing a service 
essential to the shipping and commercial 
community of Singapore and according- 
ly, entitled to the protection of the 
Public Authorities Protection Ordinance.” 
The language of Section 110 of the Madras 
Port Trust Act which we haye to interpret 
is wider in its scope and quite plain 


and emphatic. The protection of the, 
section would be available in respect of 
anything done or 'purported to haye 
been done’ in pursuance of the Act. The 
Singapore Ordinance even as the English 
Act did not contain the words 'purport- 
ed to have been done in pursuance of the 
Act.’ It protected only acts done in 
pursuance of or execution or intended 
execution of any Act. Still the Privy 
Council said that the harbour boa'rd has 
the protection of the Ordinance as they 
were supplying facilities to the shipping, 
community in one of the ways authoris- 
ed by the Ordinance, which created the 
Board, and were fulfilling one of the 
main purposes to which they had been 
given statutory , powers. 

In ILR (1938) 1 Cal 440 at p. 448 = 
(AIR 1937 PC 306 at p. 309), referring to 
the words 'purporting or professing to 
act in pursuance of the statute’ in Sec- 
tion 142 of the Calcutta Port Act, the 
Judicial Committee observed: 

"Their Lordships regard these words 
as of pivotal importance. Their presence 
in the statute appears to postulate that 
work which is not done in pursuance of 
the statute may nevertheless be accord- 
ed its protection, if the work professes or 
purports to be done in pursuancfe of the 
statute.” 

No doubt Section 110 does not contain 
the word 'professing’. But that, in our 
view, cannot make any difference to the 
applicability of the observations of the 
Judicial Committee. Once tl\e Board 
assumes functions under the Act whether 
optional or obligatory, it can call in aid 
the protection afforded by Section 110. 
Apart from the decision of the Division 
Bench of our own Court in (1962) 2 Mad 
LJ 29 at pp. 33 and 34 = (AIR 1965 Mad 
133 at pp. 135, 136) we have on this ques- 
tion the decision of a Division Bench of 
Calcutta High Court in Commissioner for 
the Port of Calcutta v. Kaitan Sons & Co., 
AIR 1966 Cal 190. 

In (1962) 2 Mad LJ 29 at pp. 33 and 34 
= (AIR 1965 Mad 133 at pp. 135, 136) also 
the charge against the Board was impro- 
perly stacking goods, without taking suf- 
ficient precautions to keep them safe from 
being drenched in rain, and this Court 
observed: 

"The fulfilment of a statutory duty by 
the Board is not merely the literal obedi- 
ence to the letter of the Act but is also 
the carrying on of things and matters 
which are incidental to and necessary for 
the proper and effectiye discharge of that 

duty We haye no difficulty in 

holding that the defendants received and 
stacked the goods in the special platform 
in the Harbour premises purporting to dis- 
charge their statutory function in nursu-, 
ance of the Act”. 

The fact that the suits now under con-j 
sideration haye been instituted by the' 
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^Eurer cannot make any difference to the 
applicability of Section 110. The action 
being in respect of a matter covered by 
Section 110, the protection of that section 
is not taken away by reason of the fact 
that the suit is not by the owner or con- 
signee of the goods but by the insurer. 
!The liability of the Board for damages is 
[its neglect of duties as a bailee and the 
.insurer’s claim in substance is to enforce 
'that liability. The substantial cause for 
ithe suit is the same whoever figures as 
' the plaintiff whether it be the consignee 
or the insurer. The indisputability of this 
; position becomes manifest presently when 
i we discuss the iuridical basis of the in- 
surer's rights on his paying the assured. 

21. We shall now take up the really 
substantial point for consideration by us, 
the question when time begins to run for 
an action like the present one by the in- 
surer as subrogee. In (1962) 2 Mad LJ 29 
at pp. 33 and 34 = (AIR 1965 Mad 133 at 
p. 135) though obiter, it is stated; 

"The subrogee’s right is just the same 
as that of the person whose rights are 
subrogated. The subrogee steps into the 
• shoes of his assignor and can have no 
higher rights than his assignor. The cause 
pf action in a case governed by Section 110 
gets barred 'after th'e lapse of six months 
subsequent to its accrual. The fact that 
the subrogee gets a complete cause of ac- 
tion only after payment to his assignor 
■cannot give an extended period of limita- 
tion to the subrogee by computing the 
period of six months from the date of 
subrogation. The recognition of a fresh 
starting point of limitation in favour of 
the subrogee from the date of subrogation 
may lead to the anomaly of reviving 
barred claims”. 

Proceeding it is said; 

"It is however, unnecessary to express 
any opinion on the question whether the 
subrogee may sustain a claim under Sec- 
tion 110 of the Act though such a claim 
is unenforceable by his assignor”. 

It has therefore become necessary to ex- 
amine the matter carefully somewhat at 
length. 

Mr. _V. Thyagaraian, learned Counsel 
appearing for the insurer, stressed that 
time would not run against a person who 
cannot act and the subrogee had no right 
of action ;ill payment. Learned Counsel 
emphasised that the cause of action for the 
suit of the subrogee was his settlement 
\Yith the assured, and that but for satisfac- 
tion of the claims of the assured by pay- 
ments he could not file the suits’. Re- 
ference was made to Lord Esher’s defini- 
tion of a cause of action as ’every fact 
which it would be necessary for the plain- 
tiff to prove, if traversed, in order to sup- 
port his right to the nudgment of the 
Court . But the Question for consideration 
IS not when the insurer acquired his .right 


to sue. That would be relevant when 
limitation begins to run from when the 
right to sue accrued as in Art. 120 of the 
Limitation Act, 1908. We have to con- 
sider the language of Section 110 which 
provides a special period of limitation, 
and find out therefrom, when time begins 
to run in favour of the person sought to 
be sued. Section 110 provides for two 
things as a precondition to suits contem- 
plated thereunder; (1) one month’s pre- 
\dous notice in writing of the intended suit 
and 6f the cause thereof; and (2) the suit 
shall not be commenced after six months 
from the accrual of the cause of such suit. 
The starting point for limitation is the 
accrual of the cause of the suit. The ex- 
pression "such suit” immediately takes us 
to the suit described earlier, that is, the 
suit for anything done or purported to have 
been done in pursuance of the Act. It is 
the case of that suit that has to be set 
out in the notice and it is from the ac- 
crual of that cause, the period of six 
months starts running. When we are on 
a special period of limitation and it gives 
its own starting point, we are bound to 
apply that notwithstanding any incon- 
venience that may arise from its literal ap- 
plication. 

Learned Counsel contends that an in- 
surer may pay an assured his claim on the 
last day of the six months period since 
the neglect or damage complained of. It 
is said that in such a case the insurer 
would be left without the equitable remedy - 
of reimbursement from the wrong-doer 
and this cannot be the intendment of the 
enactment. But there is no ambiguity in 
the section. The language is clear and the 
inconvenience suggested is not imsur- 
mountable. Section 110 is modelled on the 
lines of similar provisions protecting public 
authorities from delayed actions. A 
shorter period of limitation in respect of 
actions against them is provided. In 
England prior to Jime. 1954 actions against 
public authorities were in general subject 
to a limitation period of one year. Now 
there is no difference. One may see some 
reason behind the rule providing a shorter 
period of limitation; there may be dif- 
ficulties in public authorities whose officers 
will be changing or retiring, in preserving 
and securing erddence if actions are unduly 
delayed. We do not think that the pro- 
tection afforded to the Trustees of the 
Port Trust having regard to the volume 
and variety of work they have to handle 
is anything unusual to liberally construe 
Section 110. It has been .iudicially noticed 
that insurance companies often protected 
themselves in their contracts providing a 
period of time for the subsistence of the 
rights of the assured against them, gene- 
rally three months, from the rejection of 
the claim by the insurer. We cannot say 
that the Trustees have less need of the 
protection afforded by the statutory’- com- 
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pulsion for acceleration of the proceedings 
that may be brought against them. It 
may also be in public interest that such 
claims are speedily settled. Whether any 
discrimination in this regard is iustified 
or not, we have to interpret the section 
as it stands and apply the law. 

22. It is a well-established principle of 
the law of limitation that time which has 
once begun to run will as a rule continue 
to do so. No subsequent disability or in- 
ability to sue stops it — see Section 9 of 
the Limitation Act, 1908. The learned 
Judge at the trial, when he observed that 
the subrogee is not affected by any rule 
of limitation which applies to the other 
person, overlooks the position of the sub- 
rogee in law and the rights he acquired 
by subrogation. The doctrine of subroga- 
tion comes in where one person has a 
claim against another and a third person 
is in certain circumstances allowed to have 
the benefit of the claim and the remedy 
of enforcing it, although it has not been 
assigned to him. Section 130-A of the 
Transfer of Property Act provides when 
and how a policy of marine insurance may 
be transferred, and Section 135-A with 
the subrogation which we. are concerned 
runs thus: — 

"(1) Where a policy of marine insurance 
has been assigned so as to pass the bene- 
ficial interest therein, the assignee of the 
policy is entitled to sue thereon on his 
own name; and the defendant is entitled 
to make any defence arising out of the 
contract which he would have been entitl- 
ed to make if the action had been brought 
in the name of the person by or on behalf 
of whom the policy was effected. 

(2) Where the insurer pays for a total 
loss, either of the whole, or, in the case 
of goods, of any apportionable part, of 
the subject-matter insured he thereupon 
becomes entitled to take over the in- 
terest of the insured person in whatever 
may remain of the subject-matter so paid 
for, and he is thereby subrogated to all 
the rights and remedies of the insured 
person in and in respect of that subject- 
matter as from the time of the casualty 
causing the loss. 

(3) Where the insurer pays for a partial 

loss, he acquires no title to the subject- 
matter insured, or such part of it as may 
remain, but he is thereupon subrogated to 
all rights and remedies of the insured per- 
son as from the time of the casualty caus- 
ing the loss in so far as the insured person 
has been indemnified by such payment 
for the loss, f 

(4) Nothing in Cl. (e) of Section 6 shall 
affect the provisions of this section”, 

B.y virtue of Section 135-A the insurer on 
payment to the assured steps into the 
shoes of the assured, and acquires all his 
nghts and remedies, "as from the time 
of the casualty causing the loss”. The 


bar of transfer of a mere right to sue is 
removed, and the remedies available to 
the assured get vested in the insurer on 
his paying the assured. Clearly the in- 
surer gets himself substituted for the as- 
sured vis-a-vis the wrong-doer and the 
substitution takes effect from the time of 
the casualty causing the loss. In regard 
to the liability of the wrong-doer, that 
is, the person liable for the loss, on the 
language of these provisions it is plain 
that no different cause of action arises in 
favour of the insurer. Neither the 
character nor extent nor content of the 
original liability of the wrong-doer is 
changed or affected by the subrogation; 
and the insurer’s rights and remedies date 
from the time of the casualty causing the 
loss. 

These provisions found in the Transfer 
of Property Act, which apply to the cases 
on hand are now found in Section 79 of 
the Marine Insurance Act, 1963, which re- 
peals Sections 130-A and 135-A of the 
Transfer of Property Act. We may here 
point out that Section 135-A of the Trans- 
fer of Property Act and Section 79 of the 
Marine Insurance Act, 1963 which replac- 
ed the former are just verbatim reproduc- 
tions of Section 79 of the British Marine 
Insurance Act, 1906. Subrogation with 
reference to insurance as suclf, is not 
defined in the Transfer of Property Act; 
but we have the definition of subrogation 
in Section 92 of the Transfer of Property 
Act in relation to mortgages and its prin- 
ciples are well known. The effect of sub- 
rogation is to place the insurer in the 
shoes of the assured and enable the in- 
surer to recover the amount from the per- 
son who ought to have paid. It confers 
on the insurer no greater rights. Nor does 
it provide him with further remedies than 
the assured liimself had at th.e time he 
was paid off and the insurer got subrogat- 
ed, Of course it is the payment to the 
assured that subrogates the insurer to the 
assured’s rights against the wrong-doer. 
Without such payment there can be no 
subrogation. But the payment does not 
extinguish the liability of the wrong-doer 
or the other person responsible for the 
loss to the assured. Only the benefit of 
this liability, when subsisting enures to 
the benefit of the insurer. The insurer 
has to rest upon the cause for action which 
had accrued to the assured when he got 
himself subrogated. It may not be that 
in every case of loss a third party is liable 
to the assured, the assured might have 
acquired by contract absolute indemnity 
against loss and the insurer might not be 
able to recover anything from the third 
party for subrogation. The assured may 
have really no cause of action against the 
alleged wrong-doer, though the insurer 
has to pay him. Before the insurer canl 
recover under the doctrine of subrogation,} 
he will have to establish the cause of ac- 
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tion and liability of the wrong-doer for 
damages. He must establish that it is the 
negligent act of the party proceeded 
against that was the proximate cause of 
the damage to the property of the as- 
sured. 

23. Contracts of insurance are consi- 
dered re^y as contracts of indemnity 
and the principle of subrogation is applied 
to it being an equitable arrangement inci- 
dental to all contracts of indemnity and to 
payments on accoimt of the indemnity. 
Subrogation is an equity rule and the 
equity of subrogation arises as the assured 
has concurrent remedies for relief from 
the loss against the person responsible for 
the loss, say on contract or tort, and also 
against the insurer on the contract of in- 
surance, each independent of the other. 
And equity will not permit the injured to 
be doubly compensated by the insurer and 
the person liable for the loss. On pay- 
ment to the assured by the insurer in 
terms of his policy the doctrine of sub- 
rogation steps in and vests in the insurer 
the rights the assured has against the 
person who has caused the loss. He suc- 
ceeds to all the ways and means by which 
the assured may have reimbursed himself 
for the loss from the person responsible 
for the loss. 

Arnould in his classic on Marine Insur- 
ance (British Shipping Laws Vol. 10, 
page 1193) states the position thus; 

" it is entirely foreign to the 

spirit of contracts of indemnity that a per- 
son damnified should recover his loss more 
than once; it is, therefore, clear that if 
he has already recovered from a third 
party, there can be no liability under the 
contract of indemnity. On the other hand, 
if he has not previously recovered from 
such third party, but has the right to do 
so, there is no reason why such third 
party should be allowed to allege that his 
Lability has been satisfied or reduced by 
a payment made by a stranger to him, 
under a contract with which he has noth- 
mg to do. The third party remains liable 
to the person indemnified just as if there 
had been no contract of indemnity. But 
the person indemnified can only take the 
sum recovered from the third party as 
for the indemnifier, and similarly, 

y® has not himself received any sum to 
which he is entitled, he is boimd to afford 
the latter all facilities for doing so. In 
Practice, the commonest way in which the 
Pnnciple of subrogation is applied to in- 
surance, is for the insurer to pay the 
claim of the assured, and then to institute 
proceedings in the name of the latter, but 
for^ his ovm benefit, against the party 
ultimately liable” — ^Para 1215. 

. In the Law of Insurance by Preston and 
Colinvaux, 2nd Edition, at page 128 we 
find the position stated thus: 

"The right of 'subrogation’ rests upon 
the ground that the insurer’s contract is 


in the nature of a contract of indemnity 
and that he is therefore, entitled, upon 
paying a sum for which others are pri- 
marily liable to the assured, to be propor- 
tionately subrogated to the right of ac- 
tion of the assured against them”. 

In Macgillivray on Insurance Law, 5th 
Edition, para i882, the Learned Author 
points out that the right of subrogation is 
a corollary of the general principle that 
insurance is only a contract to indemnify 
the assured, that the insurer’s right of 
subrogation arises whenever he pays a 
loss for which he is liable under his 
policy, and that it arises upon payment 
of a partial as well as upon payment of a 
total loss. The learned author states in 
para 1886; 

"The legal right to compensation re- 
mains in the assured, and, therefore, un- 
less there has been an express assignment 
of the legal right, actions at law brought 
for the benefit of the insurer are brought 
in the name of the assured. In Courts of 
Equity or of Admiralty the insurer has 
always been allowed to sue in his own 
name”. 

In Porter’s Laws of Insurance, 8th Edi- 
tion, at page 232 the position is stated 
thus: 

"The insurer, having contracted to in- 
demnify, could not insist on others being 
sued first who were primarily Liable, or 
on consolidation of his action with others 
by the same assured against other insurers 
in respect of the same loss. The mere 
payment of a loss by the insurer does not 
afford any defence to a person whose fault 
has been the cause of the loss in an action 
brought against the latter by the assured. 
But the insurer acquired by such payment 
a corresponding right in any damages re- 
coverable by the assured against the 
wrong-doer or other party responsible for 
the loss”. 

At page 237, the learned author points 
out: — 

"An insurer suing the party through 
whose fault the loss occurred can only 
assert the right of the assured, and will 
be subject to any defence or equities which 
would be good against him. The insurer 
stands in no relation of contract or privity 
with such a party. His title arises out 
of the contract of insurance, and is derived 
from the assured alone, and can only be 
enforced in right of the latter. Thus, 
where damage occurred through contribu- 
tory negligence, that defence would be an 
answer to the action of the subrogated 
insurer. Again, if two ships of the same 
owner collided by the fault of one to the 
destruction of the other, the insurer could 
not sue the owner, since they claim under 
him”. 

24. Having regard to the universality 
of the subject under consideration we 
may point out that similar wews are 
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expressed on the insurer’s right of subro- 
gation in the opinion of the Supreme 
Court of the United States of America in 
St. Louis, I. M. and S. R. Co. v. Commer- 
cial Union Ins. Co., (1891) 139 US 154 = 
35 Law Ed 155. It is thus seen that an 
insurer’s rights are not higher than that 
of the assured and that he has no in- 
dependent cause of action against the 
wrong-doer. In fact the claims under the 
assured standing in his shoes and assert- 
ing his rights. Only, on payment, pro 
tanto, without more, he gets substituted 
for the assured in relation to the person 
who is responsible for the loss and is 
answerable for the loss. And this substi- 
tution occurs without reference or leave 
of either that person or the assured. 

In Stroud’s Judicial Dictionary, 3rd 
Edition, volume 4, at page 2896, quoting 
Dixon on Subrogation, subrogation is 
defined thus; 

'Subrogation’ is the substitution of 
another person in the place of a creditor 
to whose rights he succeeds in relation 

to the debt subrogation 

differs from a transfer or assignment of a 
debt, and from delegation, in the circum- 
stances that it does not, necessarily, depend 
upon the creditor, but may be made in- 
dependently of him. It is, properly 
speaking, but a fictitious cession made to 
one who has a right to offer payment; it 
is not a true cession nor sale of a debt, 
but such as is conceded by law and may 
have effect by operation of law and the 
act of the debtor, even without the con- 
sent of the creditor from whom the debt 
proceeds”. 

25. Under the Limitation Act plaintiff 
includes any person from or through whom 
he derives his title to sue. The particular 
definition may not apply here, but the 
insurer who derives his rights standing in 
the shoes of the assured, unless statute 
provides to the contrary, cannot claim a 
different period of limitation. The special 
law with which we are concerned. Sec- 
tion 110 of the Madras Port Trust Act, 
makes no distinction as to who happens 
to be the plaintiff. As under the English 
law the insurer has to sue in the name 
of the assured, no que.stion of different 
period of limitation could arise there. In 
fact an additional ground is sought to be 
raised in these cases in appeal that the 
suits by the plaintiff alone are not main- 
tainable. Being taken for the first time 
and having regard to the nature of the 
objection we have not permitted the rais- 
ing of the new point at this stage. For the 
insurer, the decision of the Calcutta High 
Court in Alliance As.surance v. Union of 
India, (1958) 62 Cal WN 539, is cited for 
the position that in view of Section 135-A 
of the Transfer of Property Act, there is 
no bar in this counti’y to the insitution of 
suits by the insurer in his own name. As 


we have not heard any arguments on this- 
question and as in the view we take of 
the other question, it is unnecessary to- 
decide it, we are not expressing any con- 
sidered views on it. In Simpson and Co. 
V. Thompson Burrell, (1877) 3 AC 279 at 
p. 293, it is observed by the House of 
Lords: 

'Tn England, the action must be in the 
names of the ship owner, not of the un- 
derwriters. I think this material as show- 
ing that it is the personal right of action, 
of the ship owner, the benefit of which 
is transferred to the underwriters. Irk 
other systems of jurisprudence, or it may 
be in our own as altered hereafter the as- 
signee of such a right may be able to sue 
in his own name”. 

Sheldon in his Law of Subrogation, 2nd 
Edn. while defining Subrogation, says at 
page 3: — 

"It is a legal fiction, by force of which 
an obligation extinguished by a payment 
made by the third person is treated as 
still subsisting for the benefit of this third 
person, who is thus substituted to the 
rights, remedies, and securities of another. 
The party who is subrogated is regarded 
as entitled to the same rights, and indeed 
as constituting one and the same person 
with the creditor whom he succeeds”. 

26. This being the true position of an 
insurer and the persona of the assured is ' 
continued in him for the purposes of re- 
covery from the wrong-doer or person 
responsible for the loss, we fail to see 
how it can be claimed that a fresh period , 
of limitation starts for the insurer on his 
paying the assured. He has no indepen- 
dent claim of his own against the person 
responsible for the loss and even though 
he has instituted the suit in his own name, 
he must be regarded as the assured him- , 
self — see Sheldon quoted above. 'The 
Board in this case, on expiry of the period , 
of six months, can claim a _ complete 
defence to any action against it by the 
consignee or owner for any negligence or 
default in the due delivery of goods landed 
and taken charge of by it. 

On what principle is this protection 
taken away on the insurer taking the ■ 
place of the consignee or owner, when the 
substitution is without reference to the 
Board and when there is no new contract 
or fresh liability incurred by the Board , 
on the substitution? The Board is not 
directly liable to the insurer and can be 
called upon to pay only what it may have 
to pay to the consignee or owmer. General 
considerations and the principle of subro- 
gation above discussed do not call for an 
interpretation of Sec. 110 to permit ex- 
tending the period prescribed. This is- 
not a case of contribution between joint 
tort-feasors or co-sureties or several 
insurers who have insured against loss 
from the same perils the same property 
where the liability is against the joint 
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tort-feasors or co-sureties or co-insurers 
inter se arises, for the first time on pay- 
ment by one of the entire or more than 
their proportionate share of liability. Here 
what the insurer has to enforce is the 
very liability which the assured could 
have enforced, that is the primary liabili- 
. ty. Only the insurer has taken his place. 
The cause for action against the defen- 
dant is of the assured. Time under Sec- 
tion 110 of the Act started running against 
the assured in favour of the defendant on 
the occurrence of the 'casualty causing the 
loss’ in the language of Section 135-A of 
the Transfer of Property Act. In the 
light of the above discussion we have no 
hesitation in the circumstances in holding 
that the claims against the Board in ac- 
' tions falling under S. 110 of the Madras 
Port Trust Act like those now under con- 
sideration whoever figures as the plaintiff 
— whether it be the assured or the insurer 
—must be within six months from the ac- 
crual of the cause for the claim by the 
assured against the Board. There can be 
no fresh start under Section 110, on the 
insurer getting subrogated to the rights of 
'the assured. 


We may by way of analogy usefully 
refer here to the view of the maiority of 
the Judges in the Full Bench case Valli- 

Sivathanu Pillai, 
P- 169 = (AIR 1964 
Mad 269 at p. 274 (FB) ), where the ques- 
tion of limitation on subrogation arising 
wim reference to a redeeming co-mort- 
consideration. At page 169 
(of Mad p) = (at p. 274 of AIR) Rama- 
chmdra Iyer, C. J. observes: 

Is argued for the appellant that as 
toe redeeming mortgagor becomes a 
mortgagee vrath respect to his co-mort- 
f'^^^^niing the main mortgage, 
lo become a mort- 
g g e from that time, the period of fifty 
years prescribed by Article 136 of the 
avancore Limitation Regulations should 

from the date of payment 
n r^emption. I cannot accept this 
contention. In a subrogation what the 
eoeemmg co-mortgagor obtains is a right 
to stand in the shoes of the mortgagee 
Whom he had satisfied and, as pointed out 
M V. Somasundaram, (1959) 2 

Mad LJ 122 _= (AIR 1959 Mad 555) if the 
subrogation wants to en- 
f rights over the mortgage redeem- 
V ’ would be governed by the rules of 
imitation which would be applicable to 
the mortgage redeemed”. 


27. It is not contended that the_ suits 
paer appeal would be in time if limita- 
tion commenced from the act of negli- 
gence of the Board complained of which 
recited in damages. These suits, if they 
had been instituted by the assured^ him- 
^If, would have been barred by limita- 
tion and met successfully by the Board 
tvith the plea of limitation. It follows 


that the decrees in the two suits in ques- 
tion have to be set aside and the suits- 
dismissed. The appeals are therefore, 
allowed. On the question of costs the 
Board has been found responsible for the 
damages. It is succeeding only on the 
point of limitation and on that, the learned 
trial Judge has taken a different view. In. 
the circumstances ■ the parties will bear- 
their respective costs in the trial Court. 
The appellants will be entitled to their- 
costs in the appeals. 

Appeals allowed^ 
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M. ANANTANARAYANAN C. J. AND 
M. NATESAN J. 

A. Mohambaram, Appellant v. M. A.. 
Jayavelu and others. Respondents. 

W. A. Nos. 179 and 190 of 1968, D/- 
6-12-1968 from decision of Kailasam, J. in- 
W. P. No. 436 of 1968. 

(A) Constitution of India, Art. 226 — 
Quo Warranto — Requisites for the issue- 
of — Office of Public Prosecutor is a 
public office — Importance of the office 
stated — (Criminal P. C. (1898), Ss. 4 (1)' 
(t) and 493). 

To sustain a quo warranto writ, the ap- 
plicant has to satisfy the Court that the 
office in question is a substantive public 
office and that the incumbent whose posi- 
tion is questioned is holding the post 
without legal authority, that is, in appoint- 
ing him the Government has contravened 
statutory provisions or binding rules. The 
office of Public Prosecutor is a public of- 
fice and hence an appointment to that post 
can form the subject-matter of a petition 
under Art. 226 seeking a writ of quo- 
warranto. (Paras 5 and 10) 

The office of Public Prosecutor involves- 
duties of public nature and of vital in- 
terest to the public. Provisions under 
Sections 417, 493, 422 and 494 of Cri- 
minal P. C. bring out the importance of 
that office. These show that Public Pro- 
secutor is not a just an Advocate engaged- 
by the State to conduct its prosecutions. 
The importance of the office from the- 
point of -view of the State and the com- 
munity, is brought out in Section 494. Cri- 
minal P. C. which vests in the Public 
Prosecutor a discretion to apply to the 
Court for its consent to -withdraw from- 
the prosecution of any person. The con- 
sent, if granted, has to be followed by 
the discharge of the person or his acquittal' 
as the case may be. AIR 1965 SC 491 at p. 
494 & AIR 1957 SC 389 at p. 393 & AIR- 
1961 Mad 450 at p. 460 & AIR 1938 PC- 
266, Rel. on. (Paras 5 and 10) 

(B) High Court Rules and Orders — 
Madras High Court Criminal Rules of ' 

GM^r/C709/69/TVN^ ^ . 
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Practice and Circular Orders, 1958, R. 45 
— Rule valid, and mandatory — Rules 
framed in exercise of power xmder Arti- 
cles 227 and 309 of Constitution — Con- 
travention fatal to appointment — On 
facts, held. Government had appointed a 
.person as public prosecutor not nominated 
•by the Collector — Order of appointment 
■quashed — Mandamus to act upon nomin- 
•ation sent by collector and appoint writ 
.petitioner accordingly refused — Govern- 
ment is not bound to accept nomination 
.sent by Collector — Order in W. P. No. 436 
of 1968 (Mad) by Kailasam, J. reversed on 
•facts — (Constitution of India, Arts. 227, 
309 and 226) — (Criminal P. C. (1898), 
Section 492). 

Per Anantanarayanan, C. J. : It could 
not be seriously disputed that the pream- 
ble to the Criminal Rules of Practice, 1958, 
is conclusive that Art. 227 of the Constitu- 
tion is the foundation for Rule 45 of the 
•above Rules, particularly Art. 227 (2) (b), 
which invests the High Court with power 
to make and issue rules "for regulating 
the practice and proceedings of such 
'Courts”. Relevant part of the Proviso to 
Art. 309 of the Constitution could, equally, 
be regarded as the foundation of the 
Rule. (Para 6) 

It cannot be urged that the State Gov- 
■ernment could appoint a public prosecutor 
•whoever they liked, irrespective of the 
■procedure laid down by Rule 45, or the 
nomination of the Collector, for the rea- 
sons that it was the appointing authority 
and that the Collector was a subordinate 
■of the Government. The State was bound 
to conform to the rule of law so that its 
decision should be predictable, and in 
• conformity with the principle. Arbi- 
trariness in any such sphere, if counten- 
anced or tolerated, would gravely jeopar- 
dise the rule of law and may even bring 
it to an end. AIR 1967 SC 1427 at p. 1434 
.& AIR 1968 Ker 244, Rel. on. (Para 7) 

Per Natesan, J. : Tracing the rules as to 
.appointment of Public Prosecutor from 
1895 to the latest Criminal Rules of 
Practice and Circular Orders, 1958, it 
would be clear that the procedure relat- 
■ ing to the appointment of Public Pro- 
secutor relate to practice and proceedings 
of the Court. The Governor of Madras 
approving the' rules forwarded by the 
High Court, purports to exercise the 
powers conferred by Article 227 of 
the Constitution and all enabling powers. 
Vide Article 227, Clause (2) and the 
related Proviso. The power, to frame 
rules for regulating the practice and pro- 
ceedings of Criminal Courts can properly 
include the qualifications of the person 
■who has to function as Public Prosecutor 
in Criminal Courts. Rule 45 cannot be 
considered inconsistent with the pro'vision 
'of Section 492. Criminal P. C. vesting the 
•power of appointment of Public Prosecutor 


in the State Government. . The rule does 
not, in the least, ' detract from the power 
of Government to appoint Public Pro-- 
secutor. It only sets out the procedure 
which the Government v/ill follow in 
making the appointment. Notwithstanding 
the rule, the power to appoint Public Pro- 
secutor still vests in the State Govern- 
ment and so the requirement of Art. 227 
for validity of the rule that it shall iiot be 
inconsistent ■with the provision of any law 
for the time being in force, is fully satis- 
fied. (Para 11) 

Rule 45 can be sustained also under the 
Proviso to Art. 309 of the Constitution, 
under which the Executive too could make 
rules regulating the recruitment and the 
conditions of service of persons appointed 
to public posts. The fact that the Rule in 
question does not purport to have been 
made under the power conferred by Arti- 
cle 309 is immaterial since it is not deci- 
sive. But while appro^ving the rules, the 
Governor had declared that it was done in 
exercise of the powers conferred by 
Article 227 of the Constitution and all 
other powers thereunto enabling. If the 
High Court under Article 227 may not 
properly frame a rule with reference to 
the appointment ot Public Prosecutor as 
matter relating to practice and proceed- 
ings of Criminal Courts, the rule should 
be deemed to have been made under the 
proviso to Art. 309 which enables the Gov- 
ernor or such person as he may direct to 
make rules regulating the recruitment and 
the conditions of ser^vice to posts in 
connection with the affairs of the State. 

(Para 12) 

Further, though the original rule re- 
garding the appointment of Public Pro- 
secutor which acquired statutory force by 
■virtue of Section 96-B (4) of the Govern- 
ment of India Act, 1919, was not continu- 
ed. that factor could be taken into con- 
sideration in examining the character of 
the present rule. The statutory force of 
the rule could not be devalued after the 
Constitution when the citizens were as- 
sured of the sovereignty of the Rule of 
Law. (Para 12) 

The submission that rule is only for 
guidance of the Executive and non-ad- 
herence to the rule is not justiciable has 
to be rejected. Statutory rules cannot be 
described as or equated with administra- 
tive directions. The clear and unambi- 
guous expression in Art. 309 of the Con- 
stitution that rules made by the Governor 
or such person as he may direct regulat- 
ing the recruitment and the conditions of 
ser^vice of persons appointed, until pro^vi- 
sion in that behalf is made by or under 
an Act, shall have effect subject to the 
provisions of any such Act. must be given 
its full and unrestricted meaning. Having 
regard to the history of the rule regarding 
the appointment of Public Prosecutor, the 
rule must be held to have been made 
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vmder consiitutional powers and so has 
statutory force, whether it is Art. 227 or 
the Proviso to Art. 309. (Para 12) 

■In this case, applications were called for 
tli6 post of GovGimnsGt Plea.d6r-*curn.- 
Public Prosecutor originally in vogue m 
the district. The District Bar Association 
sent names of 17 Advocates for consi^ra- 
tion to the Collector. Thereafter, ^ere 
was a proposal to appoint septate indi- 
viduals for the posts. The CoUectcir ior- 
warded the list to the District and S^- 
aons Jiid^e to propose names for the "^sts 
separately on the assumption that there 
would be separate incumbents for the 
posts. The District and Sessions Judge 
furnished two distinct panels containing 
five names each for appointment to the 
two posts. The respondent’s name whose 
appointment- to the post of Public Pro- 
secutor was impugned, was found only 
in the panel of names for the appointment 
of Government Pleader and that of the 
appellant (Writ-Petitioner) for the ap- 
pointment of Public Prosecutor, each 
panel containing five names. The Collec- 
tor in forwarding his nomination to the 
Government while agreeing with the 
panels given by the District and Sessions 
Jucige, specifically recommended that the 
appellant (Writ Petitioner) who was then 
Adciitional Public Prosecutor be appoint- 
ed Public Prosecutor. No alternative 
name was given by the Collector for the 
post. The Collector recommended that the 
present appointee (respondent) may be ap- 
pointed as Additional Public Prosecutor 
which post would fall vacant by the ap- 
pellant (Writ Petitioner) being appointed 
as the Public Prosecutor. Thus, while the 
Collector had not recommended the pre- 
sent appointee for either of the posts then 
vacant, the District Judge, who was con- 
sulted, recommended the present ap- 
pointee only for the post of Government 
Pleader. So neither the authority that 
had to be consulted imder the ride, nor 
the authority that had to nominate, re- 
commended the present appointee for the 
post of Public Prosecutor. 

Held, that the appointment made by the 
Government violated the mandatory pro- 
vision under Rule 45 of Criminal Rules of 
Practice under which the. appointment 
should be on the nomination of the Col- 
lector. This was so notwithstanding the 
fact that the Government was not boimd 
to accept the nomination sent by the Col- 
lector. It might reqiure the Collector to 
make a fresh nomination or call for a 
panel of names with his recommendation 
in consultation with the Sessions Judge. 
For appointment not to contravene the 
nde, it must be a nominee of the Collec- 
tor that should be appointed for the post. 
However, the appointment would be by 
the Government which had to take the 
final decirion, (Paras 13 & 16) 
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Though it was an administrative order, 
no absolute discretion lay with the Gov- 
ernment for making the appointment. It 
had to be made in accordance with a rule 
and a procedure prescribed had to precede 
the appointment. An order contravening 
the rule and procedure prescribed was 
liable to be set aside. Rules made under 
statutory powers, unless they were con- 
stitutionally invalid, must be adhered to. 
Statutory rules which were functional in 
character were not made to be violated 
at the caprice of the Executive Authority 
concerned. Tliere was no such thing as 
absolute or untrammelled discretion, the 
nursery of despotic power, in a democracy 
based on the rule of law. (Para 18) 

However, the appellant (writ petitioner) 
was not entitled to the issue of a writ of 
mandamus directing the Government to 
appoint him to the post of Public Pro- 
secutor on the ground that his name was 
the only one recommended by the Col- 
lector. The Government was not bound to 
appoint the person nominated by the Col- 
lector. He could only claim that he 
should be considered for the post. AIR 
1961 Mad 450, Disk; (1948) 1 KB 223 & 
AIR 1967 SC 1427 at p. 1434 & AIR 1968 
Ker 244 & AIR 1953 Mad 392, 393, ReL 
on; Order in W. P. No. 436 of 1968 (Mad) 
by Kailasam, J. Reversed (taldng a dif- 
ferent view of the facts). (Para 24) 

(C) Constitution of India, Arts. 14 and 
16 — Appointment — Discretiopary orders 
by the Executive — Extraneous or im- 
proper matters — Consideration of — Dis- 
cretion must be held exercised beyond 
authority. 

If people who have to exercise a public 
duty by exercising their discretion take 
into account matters which the Courts con- 
sider not to be proper for the guidance of 
their discretion, then in the eye of law they 
have not exercised that discretion. IVhen 
considerations extraneous to the suitabi- 
lity of a person for appointment are taken 
into account in malting an appointment, 
there is an abuse of discretionary power, 
and so the exercise of power exceeds the 
bounds of authority. The other aspirants 
for the oflBce would have been left out of 
consideration on totally irrelevant grounds. 
In such a case Arts. 16 and 14 are violated. 

(Para 20) 

The fact that an aspirant for office hap- 
pened to be an active member of a poli- 
tical party in power by itself should not 
and could not disqualify him if otherwise 
suitable for being appointed to a post. 

(Para 21) 

(D) High Court Rules and Orders — 
Madras High Court Criminal Rules of 
Practice and Circular Orders, 1958, R. 45 
— Standi Orders of the Government 
relating to appointment of Law Officers in 
the mofussU — Standing Orders have no 
statutory force — Government can relax 
them in suitable cases. 
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Standing Orders of the Government re- 
garding appointment of Law Officers in 
tile mofussil are devoid of statutory force 
and remain merely as declarations — ^no 
doubt public and explicit declarations — 
but still only declarations by Government 
of their intention and line of conduct. 
Such Standing Orders have no legal sanc- 
tion behind them and the Government 
may. in suitable cases in the exercise of 
discretion, relax the rules. Hence, the 
rule embodied in the Standing Order re- 
quiring 7 years’ standing at the bar, for 
the appointment of a Law Officer can be 
relaxed by the Government in its discre- 
tion in a suitable case. AIR 1961 Mad 
450, Foil, (Para 22) 

(E) High Court Rules and Orders — 
Madras High Court Criminal Rules of 
Practice and Circular Orders, 1958, R. 45 

— Object of the Rule. 

Rule 45 of the Madras Criminal Rules of 
Practice and Circular Orders, 1958, pro- 
vides that the State Government should 
appoint a Public Prosecutor on the nomi- 
nation of the Collector who shaU consult 
the Sessions Judge before submitting his 
nomination to the Government. The 
object of the provision is self-evident viz., 
that it intends to secure to the Govern- 
ment, the appointing authoritv, real as- 
sistance. The Collector, the executive head 
in the district, may be properly expected 
to offer his advice in the matter. He is 
required imder the rule to act in consulta- 
tion with the Sessions Judge, the appro- 
priate authority, to give advice for the 
selection. The consuitation which has to 
precede nomination by the Collector is 
obviously intended to secure a conference 
of two minds eminently fitted for the task. 

(Para 17) 

(F) Words and Phrases — “Nomination” 

— Word synonymous with naming, pro- 
posing or recommending. (Para 15) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Ker 244 (V 55) = 

1968 Ker LT 268, K. M. Joseph • 

V. State of Kerala 7, 18 

(1967) AIR 1967 SC 1081 (V 54) = 

1967-1 SCR 373 = (1967) 2 SCJ 
830, Raja Anand v. State of 

U. P. 20 

(1967) AIR 1967 SC 1427 (V 54) = 

1967-1 ITJ 903 = 1967-2 SCJ 102, 
Jaisinghani v. Union of India 7, 18 
(1965) AIR 1965 SC 491 (V 52) = 

(1964) 4 SCR 575, University of 
Mysore v. Govinda Rao lO 

(1961) AIR 1961 SC 751 (V 48) = 

1961 (1) Cri LJ 773 = 1961-2 SCR 
679, State of Uttar Pradesh v. 
Baburam 12 

(1961) AIR 1961 Mad 450 (V 48) = 

ILR (1961) Mad 553, Ramachandran 

V. Alngiris\vami 10, 12, 22 
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1957 SCJ 336 = 1957 SCR 279== 


1957-1 Mad LJ (Cri) 247. State of 
Bihar v. Ram Naresh 10 

(1953) AIR 1953 Mad 392 (V 40) = 

1953-1 Mad LJ 88. Pushpam v. 

State of Madras 17 
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ILR (1952) Nag 267, Miss Cama V. 
Banwarilal 23 

(1951) 342 US 98 = 96 L Ed 113, 

United States v. M. Wunderlich 18 

(1948) 1948-1 KB_ 223 = 1947-2 All 
ER 680, Associated Provincial 
Picture Houses Ltd. v. Wednesbmy 
Corporation 18 

(1938) AIR 1938 PC 266 (V 25) = 
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388, Faqir Singh v. Emperor 10 


V. Thyagaraian, for Appellant: Govern- 
ment Pleader, T. Govindarajulu and P. M. 
Sundaram, for Respondent. 

ANANTANARAYANAN C. J. I have 
had the advantage of perusing the judg- 
ment of mv learned brother, which dis- 
cusses all relevant aspects of these Writ 
Appeals, in considerable detail. I am in 
entire agreement with his conclusions, 
and, if I am appending a brief, separate 
judgment, it is only because of the impor- 
tance of the vital aspect. 

2. The facts on the record themselves 
are incontrovertibly established, and, 
indeed, there are no two views permis- 
sible on the facts. Briefly stated, in mak- 
ing the appointment of the first respondent 
to the office of the Public Prosecutor, 
North Arcot Sessions Division, the State 
was not appointing a person who had been 
nominated bv the Collector, or was any 
nominee of the Collector, under Rule 45 
of the Criminal Rules of Practice. The 
view to the contrary, taken by the learned 
Judge (Kailasam, J.) is clearly based on a 
misconception of the actual facts of the 
record, as my learned brother has so 
plainly shown. 

3. On this aspect, which is the factual 
aspect, it is sufficient to be very brief. As 
the rule makes it mandatory for the Col- 
lector to consult the Sessions Judge, what 
actually happened was that the Collector 
referred the names of W Advocates, 
furnished by the Bar Association, to the 
District and Sessions Judge, to enable him 
to propose names, separately, for the of- 
fice of the Public Prosecutor and the Of- 
fice of Government Pleader, as the Col- 
lector had justification to assume that 
separate incumbents would have to be ap- 
pointed for the two offices. The District 
and Sessions Judge furnished two dis- 
tinct panels of names, and the appointee- 
respondent was included in the panel of 
names for the office of the Government 
Pleader, which does not now concern us 
at all. It is not in dispute that the name 
of the appellant was included by District 
and Sessions Judge in the panel of nai^s 
for the office of Public Prosecutor. The 
Collector forwarded his nomination to 
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Government, in compliance with Rule 45, 
making the specific recommendation or 
nomination, whichever it might be termed, 
that the appellant, who was then Addi- 
tional Public Prosecutor, be appointed 
Public Prosecutor, North Arcot Sessions 
Court. The appointee-respondent was not 
nominated by the Collector for this office, 
in any sense. If the nomination of the 
Collector had been accepted by Govern- 
ment. the appointment of the appellant to 
that office would necessarily have created 
a vacancy in the office of Additional Public 
Prosecutor, a distinct office, the filling up 
of which was not then imminent. The 
Collector expressed his opinion that that 
office could be given to the respondent- 
appointee. so that he could pick up work, 
and equip himself for greater responsi- 
bilities. 

As mv learned brother has shown, the 
actual appointing authority under Sec- 
tion 492 of the Code of Criminal Procedure 
is the State Government, and Rule 45 of 
the Criminal Rules of Practice is only the 
mode by which this power is to be ex- 
ercised. The Collector is not the appoint- 
ing authority, and. hence, the Govern- 
ment could well require the Collector 
not merely to nominate one person, but 
to submit a panel of nominees. Further, 
where the Government are unable, for 
any proper reason, to accept a single 
nomination of the Collector, if it happen- 
ed to be a single nomination as in this 
case, the Government would further cor- 
respond with the Collector, with a view 
to obtaining a nomination, which might 
seem to be acceptable, in public interest. 
If the rule were to be taken as imply- 
ing that the Collector need make only 
one nomination, even if Government were 
unable to accept that nomination this 
would imply that the virtual crux of the 
power would be with the Collector, and 
not the State Government, which is not 
the intendment of Section 492 of the 
Code of Criminal Procedure. 

4. Hence, in the context of these facts, 
I propose to deal, very briefly, with the 
following questions: — 

1. Is the_ Office of Public Prosecutor, a 

public office, within the ambit of 
quo warranto jurisdiction? 

2. Is Rule 45 of the Criminal Rules of 

Practice not merely an admirastra- 
tive rule of directory significance, 
but a statutory or law-based 
mandatory rule, which the State 
Government must conform to. until 
and unless the content of the rule 
be changed? 

5. Is the State Government bound to 

conform to the rule and ■ prescrib- 
ed procedure, in making such an 
anpointment to a ^ public office, as 
part of the incidents of the rule 
of law? 


5. It appears to me, very clearly, that 
the answers to all these questions must be 
in the affirmative. Not merely is the of- 
fice of Public Prosecutor a public office, 
but, in my view, it is a public office of 
considerable significance, for the integrity 
and efficiency of the administration of cri- 
minal justice. Any one appointed to this 
office must, in the interests of the public, 
have a high degree of efficiency, and 
knowledge of the law of Crimes and the 
Criminal Procedure; he must have 
character and integrity, that are irrepro- 
chable and above suspicion; he must have 
a sense of his duty to the public and to 
the Court, as overriding considerations. 
As can be immediately realised, if these 
requisites are lacking, the incumbent to 
such an office can gravely injure the ad- 
ministration of criminal justice. 

The ideal Public Prosecutor is not 
surely concerned with securing convic- 
tions. or , with satisfying the departments 
ot the State Government, with which he 
has to be in contact. He must consider 
himself as an agent of Justice, and, as my 
learned brother has pointed out his dis- 
cretion to apply to the Court for its con- 
sent to withdraw from any prosecution, 
is a vital one. It is in the interests of the 
State and the Public, that any selection 
to such an office must be based on the 
most pertinent considerations, without 
prejudice or favour, and that only the 
best person or persons should be appoint- 
ed- 

6. I propose to deal very briefly with 
the second question, namely, the binding 
character of Rule 45 of the Criminal 
Rules of Practice. My learned brother 
has traced the lineage of this rule, and I 
need not recapitulate that aspect. But I 
do not see how it could be seriously dis- 
puted. that the preamble to the rules, 
published in 1958, is conclusive that Arti- 
cle 227 of the Constitution of India is the 
foundation for this rule, particularly 
Art. 227 (2) (b), which invests the High 
Court with power to make and issue rules 
"for regulating the practice and proceed- 
ings of such Courts”. It must be noticed 
that the Government promulgated the 
Rule, after the High Court had framed it 
and after Government had accorded their 
prior sanction. As my learned brother 
has stressed, the relevant part of the Pro- 
viso to Art. 309 of the Constitution could 
equally, be regarded as the foundation of 
the Rule. No doubt, the rule can be 
changed, if. in practice, there are difficul- 
ties experienced in the working of the 
rule. But. unless and until the rule is 
changed, in accordance with due proce- 
dure, it is a law-based rule, which Gov- 
ernment must adhere to. It cannot be set 
at naught, or flouted, in an individual case, 
merriy because of caprice, or in an arbi- 
trary manner. If that happens, the 
Courts are boimd to interfere, though it 



68 Mad. iPrs. 6-10] Mohombaram v. 

may be open to Government to modify or 
alter the rule, for future contingencies. 

7. This brings me to the last aspect of 
the matter, namely, whether it is open to 
the State Government to claim that, since 
it is the appointing authority with the 
power to appoint a person to the concern- 
ed office, and the Collector is a subordi- 
nate of Government, the Government may 
appoint whoever they like, irrespective of 
the procedure laid down by Rule 45, or 
the nomination of the Collector, because 
the power is unfettered. It is here that 
the observations of their Lordships of the 
Supreme Court in Jaisinghani v. Union of 
India, ( (1967) 1 ITJ 903 = (1967) 2 SCJ 
102 = AIR 1967 SC 1427 at p. 1434), which 
were also relied on by the Kerala High 
Court in K. M. Joseph v. State of Kerala, 
AIR 1968 Ker 244, appear to be not merely 
pertinent, but to bear upon a situation of 
that kind, with the weight and solemnity 
of basic legal principle. Not merely are 
the Executive Authorities, that is, the 
State in its executive aspect, botmd to 
conform to the rule of law, but such a re- 
quirement is even more obligatory on the 
State, than on any private citizen. Any 
such decision should be predictable, and 
in conformity with principle; it should 
both appear to conform, and, also in the 
spirit as well as the letter, should sub- 
serve the rule of law. Arbitrariness in 
any such sphere, if countenanced or 
tolerated, will gravely Jeopardise the rule 
of law, and may even bring it to an end. 

8. For the reasons set forth by my 
learned brother, I entirely agree that the 
order appointing the first respondent as 
the Public Prosecutor of North Arcot Dis- 
trict must be set aside, and that the State 
Government should now take up the ques- 
tion for consideration and due action, in 
the light of principles that we have stated. 
The appellant may daim that he has every 
right to be considered for the post, but he 
has certainly no' right now to the appoint- 
ment per se; tiie due appointment must 
be made afresh by Government, in con- 
formity with the procediure established by 
law. 

9. NATESAN J. : — The appellant In 
these appeals is an Advocate of the Madras 
High Court practising at Vellore, North 
Arcot District, and an aspirant for the 
post of Public Prosecutor, North Arcot 
Sessions Division, which fell vacant on 
31st August, 1967. By G.-O. Ms. No. 231, 
dated 30th January, 1968 the Govenment 
appointed the first respondent herein as 
the Public Prosecutor and the appellant 
challenging the legality of the appoint- 
ment moved this Court under Art. 226 
of the C&istitution by two petitions, one 
for a "tmt of quo warranto directed 
against the first respondent requiring him 
to show cause, by what authority he 
daims to hold the office of Public Pro- 
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secutor. North Arcot, and another for a 
writ of mandamus requiring the State of 
Madras, the 2nd respondent herein, to ap- 
point the appellant as Public Prosecutor. 
The substantial groimd of challenge to the 
appointment and the basis of the appd- 
lant’s claim for the post is, that statutori- 
ly the appointment by Government can 
only be on the nomination of the District 
Collector in consultation with the Sessions 
Judge of the Division and that the Col- 
lertor nominated the appellant only for 
the post. Our learned brother, Kailasam, 
J., before whom the petition came up for 
hearing, while holding that the appoint- 
ment to the post of Public Prosecutor Is 
governed by statutory requirements, pro- 
ceeded in the view that the requirements 
of the rule have been complied with and 
dismissed the applications. 

10. The fimction of a writ of quo 
warranto under the Constitution Is 
summed up by Gajendragadkar, J., (as 
he then was) as follows in University of 
Mysore v. Govinda Rao, ( (1964) 4 SCR 
575 = AIR 1965 SC 491 at p. 494): 

"Broadly stated, the quo warranto pro- 
ceeding affords a Judicial inquiry in which 
any person holding an independent sub- 
stantive public office, or franchise, or 
liberty, is caRed upon to show by what 
right he holds the said office, franchise or 
liberty; if the inquiry leads to the finding 
that the holder of the office has no valid 
title to it, the issue of the writ of quo 
warranto ousts him from that office. . In 
other words, the procedure of quo 
warranto confers Jurisdiction and autho- 
rity on the judicial to control executive 
action in the matt^ of making appoint- 
ments to public offices against the relevant 
statutory provisions; it also protects a citi- 
zen from being deprived of public office 
to which he may have a right". 

To sustain a quo warranto writ, the ap- 
plicant has to satisfy the Court that the 
office in question is a substantive public 
office and that the incumbent whose posi- 
tion is questioned is holding the post with- 
out legal authority, that is, in appointing 
him the Government has_ contravened 
statutory provisions or binding rules. 

That the office of Public Prosecutor Is 
a public office, is not questioned before 
us for the respondents. Section 4 (t) of 
the Code of Criminal Procedure (V of 
1898) detoes "Public Prosecutor" thus: 

" 'Public Prosecutor’ means any person 
appointed imder Section 492, and includes 
any person acting tmder the directions of 
a Public Prosecutor and any person con- 
ducting a prosecution on behalf of Gov- 
ernment in any High Court in the exercise 
of its original criminal Jurisdiction”, 

Section 492 of the Criminal P. C. provid- 
ing for the appointment of Public Pro- 
secutor by the Government is found in 
Part IX, Supplementary Provisions, 
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Chapter XXVIII, under the heading "of 
the Public Prosecutor” and nms thus: 

"(1) The State Government may ap- 
point, generally, or in any case, or 
for any specified class of cases, in 
any local area, one or more of- 
ficers to be called Public Prosecu- 
tors. 

C21 The District Magistrate, or, subject 
to the control of the District Magis- 
trate, the Sub-Divisional Magis- 
trate, may, in the absence of the 
Public Prosecutor, or where _ no 
Public Prosecutor has been appoint- 
ed, appoint any other person, not 
being an officer of Police below such 
rank as the State Government may 
prescribe in this behalf to be Public 
Prosecutor for the purpose of any 
case". 

The procedure as to appointment is 
Eule 45 of the Criminal Rviles of Practice 
which reads; — 

"A Public Prosecutor may be appoint- 
ed for each Sessions Division. • TTie ap- 
pointment may be made for a period of 
three years on the nomination of the 
Collector who shall consult the Sessions 
Judge before submitting his nomination 
to Government but the Government is 
not precluded from reconsidering the 
appointment, if it thinks fit, before the 
dose of that period,” 

Indubitably the office of Public Prose- 
cutor involves duties of public nature and 
of vital interest to the public. Under- Sec- 
tion 417, Criminal Procedvue Code, the 
State Government may direct the Public 
Prosecutor to present an appeal to the 
High Court from an original or appellate 
order, of acquittal passed by any Court 
other than a iffigh Court, under Sec- 
tion 493, Criminal Procedure Code, the 
Public Prosecutor may appear and plead 
without any -written authority before 
any Court in which any case of which he 
' has charge is under_ inquiry, trial or 
appeal, and if any private person instructs 
a pleader to prosecute in any Court any 
person in any such case, the Public 
Prosector shall conduct the prosecution 
and the pleader so instructed shall act 
Under his directions. The Public Prose- 
cutor may appear to conduct a prosecu- 
non only under instructions from the 
Collector, and^ other officers who require 
nis assitance in the conduct of criminal 
cases, should _ communicate -with the 
Collector. He is the person to whom 
notice of appeal shall be given by Court 
^ Session imder Section 422 of the Code. 
The Public Prosecutor is not just an 
Advocate engaged by the State to conduct 
its prosecutions. The importance of the 
office- from the point of view of the State 
and the community, is brought out in 
Section 494, Criminal P, C., which vests 
in the Public Prosecutor a discretion to 
apply -to -the Court for its consent to 
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withdraw from the prosecution of any 
person. The consent, if granted, has to 
be followed up by the discharge of the 
person or his acquittal, as the case may 
be. 

It is relevant in this context to dLte the 
foUnwing observations of the Supreme 
Court in State of Bihar v. Ram Naresh, 
((1957) SCJ 336 = (1957) SCR 279 = (1957) 
Mad LJ (Crl) 247 = AIR 1957 SC 389 at 
p. 393) about the position of Public Pro- 
secutor; — 

"In this context it is right to remember 
that the Public Prosecutor (though an ex- 
ecutive officer as stated by the Pri-yy 
Coxmcil in Faqir Singh v. Emperor ( (1938) 
2 Mad LJ 780 = 65 Ind App 388 = AIR 
1938 PC 266), is, in a larger sense, also 
an officer of the Court and -that he is 
hound to assist the Court with his fairly 
considered view and the Court is entitled 
to have the benefit of the fair exercise of 
his fimction. It has also to be appreciated 
that in this country the scheme of the ad- 
nainistration of criminal justice is that the 
primary responsibility of prosecuting 
serious ofiences (which are classified as 
cognizable ofiences) is on the Executive 
Authorities”. 

Manifestly the public would. In a large 
measure be interested in the maimer in 
which he discharges his duties, and he 
could properly he considered, to be a 
person employed in connection with the 
affairs of the State. The Collector deter- 
mines the fee payable to him under the 
relevant rules and he is remunerated by 
the State. 

In Ramachandran v. Alagiriswami, ILR 
(1961) Mad 553 at p. 569 = (AIR 1961 Mad 
450 ^t p. 460), this Court observed; — 

"Nobody seriously doubts that the State 
Prosecutor in the City and Public Pro- 
secutors in the mofussal are holders of 
public offices”. 

11. The next question for considera- 
tion is whether the appointment of Public 
Prosecutor is governed by any statutory 
pro-vision or nile. Our learned brother, 
Kailasam, J., has traced the rules as to 
the appointment of Public Prosecutor 
from 1895. The Office is of ancient origin. 
Government Order dated 1st September, 
1866, states that in every District Court 
there is a Government Pleader who is 
usually also the Public Prosecutor, and 
that he is nominated by the Collector and 
appointed by the Government. The rule, 
more or less in the form now we have 
pro-viding for consultation of the Sesaons 
Judge before the nomination is submitted 
to -fhe C^vemmenf, is found as Rule 142 
in the Criminal Rules of Practice and 
Execu-fcive Orders published in 1910. The 
authori-ty for the rule is G. O. No. 1232 
Judicial dated 12th August, 1901, The 
rule became Rule 30 in the Criminal Rides 
oi Practice and Circukx Orders issued in 
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1931. after approval by the Government 
in G. O. Ms. No. 2420, dated 9th June, 
1930. It is placed in Part I of the Rules 
consisting of rules under or in matter re- 
lating to the Code of Criminal Procedure. 

The latest' Criminal Rules of Practice 
and Circular Orders, 1958, received the 
approval of the Government in G. O. Ms. 
No. 978, dated 10th April, 1957 which runs 
as follows; — 

"The passing of the Indian Constitution 
and the Adaptation of Laws Order, as 
amended by the Adaptation of Laws (Am- 
endment) Order, 1950, the Cri. P. C.' (Am- 
endment) Act, 1955 (Central Act 26 of 
1955), the Cri. P. C. (Madras Amendment) 
Act, 1955 (Madras Act 34 of 1955), 
Separation of the Judiciary from the Ex- 
ecutive in this State, have necessitated the 
re'vision of the present edition of the Cri- 
minal Rules of Practice and Circular 
Orders. 1931. The High Court. Madras 
has forwarded to Government for approval 
a revised set of draft rules. Judicial, Presi- 
dency Magistrate Court and Administra- 
tive Forms, Rules and Orders under the 
Special enactments and also important cir- 
culars and orders issued by the High 
Court in matters relating to the Judiciary. 

In exercise of the powers conferred by 
Art. 227 of the Constitution of India and 
of all other powers hereunto enabling, the 
Governor of Madras hereby approves the 
revised rules, forms, circulars, etc., for- 
warded by the High Court, Madras, with 
modifications as set out in the Appendix 
in these proceedings. The rules, forms, 
etc., in the Appendix will be published in 
the Fort St. George Gazette as rules mad=! 
by High Court ■with the pre'vious approval 
of the Government of Madras”. 

The Preamble to the Rules published in 
1958 reads; — 

"Whereas it is expedient to amend, con- 
solidate and bring un to date the Cri- 
minal Rules of Practice and Orders. 1931, 
and incorporate therein the Orders, Noti- 
fications and Administrative instructions 
issued from time to time by the Govern- 
ment and the High Court, in exercise of 
the powers conferred by Art. 227 of the 
Constitution of India and of all others 
powers hereunto enabling, and with the 
pre-vious approval of the Governor of 
Madras, the High Court hereby makes the 
following Rules and Orders for the guid- 
ance of aU criminal Courts in the 
State”. 

The Governor of Madras who approves 
the rules forwarded by the High Court 
purports to exercise the powers conferred 
by Art. 227 of the Constitution and all 
enabling powers. It is necessary to set 
out the material Dart of Cl. ( 2 ) and the 
related Proviso to Art. 227 which invests 
the High Court with power of superin- 
tendence over all Courts and tribunals 
throughout the territories in relation to 
which it exercises jurisdiction: 


Article 227; 

"(2) Without prejudice to the generality 
of the foregoing provision, the High Court 
may 

(a) call for returns from such Courts; 

(b) make and issue general rules and 
prescribe forms for regiilating the practice 
and proceedings of such Courts; and 

(c) prescribe forms in which books, en- 
tries and accounts shall be kept by the 
officers of any such Courts. 

Provided that any rules made, forms 
prescribed or tables settled under Cl. (2) 
or Cl. (3) shall not be inconsistent with 
the pro'vision of any law for the time 
being in force, and shall require the pre- 
■vious approval of the Governor”. 

We are in entire agreement with the 
learned Judge. Kailasam, J., that the pro- 
cedure relating to the . appointment of 
Pubhc Prosecutor can be said to relate to 
practice and proceedings of the Court, We 
have already referred to some of the im- 
portant functions of the Public Prosecutor 
in the Districts with reference to criminal 
proceedings in Courts. The power to 
frame rules for regulating the practice 
and proceedings of criminal Courts can. 
in our view, properly include the quali- 
fications of the person who has to fxmc- 
tion as Public Prosecutor in Criminal 
Courts. Rule 45 cannot be considered in- 
consistent with the provision of Sec. 492. 
Criminal P. C., vesting the power of ap- 
pointment of Public Prosecutor in the 
State Government. The rule does not, in 
the least, detract from the power of Gov- 
ernment to appoint Pubhc Prosecutor. It 
only sets out the procedure which the Gov- 
ernment will follow in making the ap- 
pointment. Notwithstanding the rule, the 
power to appoint Pubhc Prosecutor still 
vests in the State Government and so the 
requirement of Art. 227 for validity of the 
rule that it shall not be inconsistent with 
the pro'vdsion of any law for the time beins 
in force, is fully satisfied. 

12. It appears to us that this rule 
could be sustained also under the Proidso 
to Art. 309 of the Constitution. Under 
that Article, the appropriate Legislature 
may regulate the recruitment and condi- 
tions of service of persons appointed to 
public services. The Proviso to Art. 309 
enables the Executive also to make rule.- 
regulating the recruitment and the con- 
ditions of service, until provision in thai 
behali is made by an Act of the Legi.s- 
lature. The relevant part of the Proviso 
to Art. 309 runs thus; 

"Pro'vnded that it shall be competent 

for the Governor of a State or 

such person as he may direct in the case 
of services and posts in connection with 
the affairs of the State, to make rules re- 
gulating the recruitment and the condi- 
tions of service of persons^ appointed, to 
such services and posts until provision m 
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that behalf is made by or under an Act 
of the appropriate Legislature under this 
Article, and any rules so made shall have 
effect ; subject to the provisions of any 
such Act”. 

No doubt the rule in question does not 
purport to have been made under power 
conferred by Art 309. Usually when Gov^- 
ernment issues an order on the basis of 
a statutory provision, the provision of the 
Statute in pursuance of which "the order 
is made is specified. But the omission of 
the authority, for the order or rule is not 
decisive. While approving the rules for- 
warded to Government by the High Coui-t, 
it is proclaimed that they have been ap- 
proved by the Governor of Madras in ex- 
ercise of the powers conferred by Art. 227 
of the Constitution and all other powers 
hereunto enabling. The Criminal Rules 
of Practice contain provisions regarding 
various matters — rules relating to criminal 
procedure, judicial forms, etc, and within, 
we find this rule relating to the appoint- 
ment of Public Prosecutor with an ancient 
•.lineage of Government Orders dating back 
to 1866. If the High Court under Art. 227 
may not properly frame a rule with re- 
ference to the appointment of Public Pro- 
secutor as a matter relating to practice and 
proceedings of Criminal Courts the rule 
should be deemed to have been made 
under the proviso to Art. 309 which en- 
ables the Governor or such person as he 
may direct to make rules regulating the 
recruitment and the conditions of service 
to posts in connection with the affairs of 
the State. 

Sub-section (4) of S. 96-B of Govern- 
ment of India Act. 1919 provided that all 
rules in operation at the time of passing 
of that Act. whether made by the Secre- 
tary of State in Council or any other 
authority relating to the several services 
of the Crown in India were duly made in 
accordance with the powers in that behalf 
and confirmed the rules. The original rule 
regarding the appointment of Public Pro- 
secutor had acquired statutory force by 
virtue of Section 96-B (4) of the Govern- 
ment of India Act, 1919. May be that the 
ori^nal rule is not continued. But in ex- 
arnining the character of the present rule, 
it is a factor to be taken into consideration, 
"Vi^y should we_ devalue after the Con- 
stitution when citizens are assured of the 
sovereignty of the Rule of Law, a rule 
that had statutory force, to an adminis- 
trative direction to be followed at the 
discretion of the authority, when statutory 
basis could be fotmd for the rule? When 
the Government approved the revised 
publication of the Criminal Rules of 
Practice and Orders, 1931 in G. O. No. 2420 
dated 9th Jime, 1930, it is stated; — 

"Under Section 107 of the Government 
oi India Act, and Section 554 of the Code 


of Criminal Procedure and all other 
powers enabling him on this behalf, the 
Govemor-in-Council is pleased to sanc- 
tion, subject to the alterations mentioned 
below, the rules in Part I of the Criminal 
Rules of Practice and Orders and the 
forms thereimto appended.” 

Section 107 of the Government of 
India Act. 1919 subject to certain modifi- 
cations is similar to Section 224 of the 
Government of India Act, 1935. Arti- 
cle 227 of the Constitution is a reproduc- 
tion of Section 224 with certain changes. 

The submission that rule is only for 
guidance of the Executive and non- 
adherence to the rule is not justiciable, 
is untenable. In State of Uttar Pradesh 
V, Baburam, (1961) 2 SCR 679 = AIR 
1961 SC 751 Subba Rao, J., (as he then 
was,] speaking for the majority, observ- 
ed that statutory rules cannot be describ- 
ed, as or equated with administrative 
directions. Of course, the Court was 
considering the Police Acts and Rules 
made thereunder for the appointment of 
Police Officers and prescribing procedure 
for their removal. The clear and un- 
ambiguous expression in Article 309 of 
the Constitution that rules made by che 
Governor or such person as he may ffirect 
regulating the recruitment and the condi- 
tions of service of persons appointed, lui- 
til provision in that behalf is made by or 
under an Act. shall have effect subject 
to the provisions of any such Act, must 
be given its full and unrestricted mean- 
ing. Having regard to the history of the 
rule regarding the appointment of Public 
Prosecutor, in our opinion, the rule has 
been made under constitutional poweis 
and so has statutory force, whether it is 
Art. 227 or the Proviso to Art. 309 that is 
relied upon. The appointment of Public 
Prosecutor for the district does not rest 
solely on Standing Orders of the Govern- 
ment as was the case of the Government 
Pleader for Madras in ILR (1961) Mad 
553 = (AIR 1961 Mad 450). 

13. We have next to determine whe- 
ther the appointment in this case is one 
that has been made without any resard 
to the statutory provisions. It is on this 
we have to differ with respect from our 
learned brother Kailasam, J, The rele- 
vant file has been produced for our perusal 
and we find the claim of the appellant 
justified that the appointee has not been 
nominated by the Collector for_ the post 
of Public Prosecutor and that it is the ap- 
pellant that was recommended for the 
post. The counter-affidavit filed in_ th^ 
case, in fact, do not dispute the position. 
It is seen from the file that, in July, 1967, 
applications were called for the post of 
Government Pleader-cum-Public Pro- 
secutor which was originally in vogue In 
the district. The District Bar Association 
furnished to the Collector names of 17 



72 Mad. [Prs. 13-16] Mohambaram v. 

Advocates for consideration. There was 
then a proposal for bifurcation and ap- 
pointment of separate individuals for the 
posts of Government Pleader and Public 
Prosecutor. The Collector referred the 
names of 17 Advocates given to him by 
the Bar Association to the District and 
Sessions Judge, North Arcot, to propose 
names for the posts of Government 
Pleader and Public Prosecutor separately 
on the assumption that there would be 
separate incumbents for the posts. The 
District and Sessions Judge furnished two 
distinct panels of names imder the two 
heads, a panel of names for the appoint- 
ment of Government Pleader and another 
for the appointment of Public Prosecutor 
each panel containing five names. The 
present appointee’s name is foimd only in 
the panel of names for the appointment 
of Government Pleader and the appel- 
lant’s name, in the panel of names for the 
appointment of Public Prosecutor. With 
reference to the present appointee who 
had a standing of six years and 4 months 
at the Bar, the learned District Judge re- 
commended the_ relaxation of the provi- 
sion in a Standing Order requiring seven 
years’ standmg at the Bar, tiiere being a 
precedent for such relaxation. The appel- 
lant was appointed as Additional Public 
Prosecutor, Vellore, in 1962 relaxing the 
requirement. The District and Sessions 
Judge, in recommending the present ap- 
pointee for the post of Government 
Pleader, pointed out that the appointee 
was Stan^g Covmsel for the Vellore 
Municipality and competent in his work. 

14, The Collector in forwarding his 
nomination to the Government while ex- 
pressing his agreement with the panels 
given by the District and Sessions Judge, 
specifically recommended that the appel- 
lant who was then Additional Public Pro- 
secutor be appointed Public Prosecutor. 
No alternative name was given by the 
Collector for the post. As regards the 
present appointee, the Collector added 
that he may be appointed as Addition^ 
Public Prosecutor. The post of Addi- 
tional Public Prosecutor- would fall vacant 
if the present appellant was appointed as 
Public Prosecutor. The Collector expres- 
sed his view that the post of Addition^ 
Public Prosecutor should go to a yoimg 
Advocate, so that he might be groomed 
and trained to become Public Prosecutor 
in course of time. He remarked that the 
present appointee could conveniently pidc 
up work imder the guidance of the Public 
Prosecutor and equip himself for further 
responsibility in due course. It is clear 
from the note of the District Collector 
that for the post of Public Prosecutor he 
nominated only one individual, that is, the 
appellant. Far from sending up the name 
of present appointee for the post even 
alternatively, he indicated that the pre- 
sent appointee ' has to abide his tima 
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Our learned brother Kailasaim, J., pro- 
ceeded in the view that the letter of the 
District Judge to the - Collector was not 
clear as to whether he recommended a 
person out of five names in the list to be 
appointed as Government Pleader and 
another person from the second list of 
five persons to be appointed as Public Pro- 
secutor, and that the letter of the District 
Judge could be construed as recommed- 
ing any one of the ten persons for ap- 
pointment^f or either of the posts. If that 
were so, it is a matter for consideration. 
But as pointed out above, there is no am- 
biguity either in the panel of names sent 
by the Sessions Judge or, in the nomina- 
tion made by the Collector. The Col- 
lector’s recommendation and the letter of 
the Sessions Judge on the consultation, are 
precise as to what they state. That apart, 
under the rule it is the Collector that 
has to make the nomination. It must also 
be noticed that while the Collector has not 
recommended the present appointee for 
either of the posts then vacant, the Dis- 
trict Judge who was consulted recom- 
mended the present appointee only for 
the post of Government Pleader. So 
neither the authority that has to be con- 
sulted xmder- the nile, nor the authority 
that has to nominate, recommended the 
present appointee for the post of Public 
Prosecutor. 

15 . It was faintly argued on behalf of 
the respondents that the Collector only 
suggested the appointment of the appel- 
lant as Public Prosecutor and not nomi- 
nated him. To nominate, as may be seen 
from any dictionary, means, to name or 
designate by name for oSice or place. 
Webster’s New 20th Century Dictionary 
gives the word "nomination” among other 
meanings, "the naming or appointing a 
person to an office; the naming oi a per- 
son as a candidate for election or appoint- 
ment to an office”. A meaning of the 
word "nominate” is 'to propose for office’. 
In the coimter affidavit of the Secretary 
to the Government, Home Department, It 
is stated that the word "nomination” can 
only mean, naming, that is, recommend- 
ing. Clearly, whether it is naming, pro- 
posing or recommending, the Collector 
does name, propose or recommend only the 
appellant for the office, and he does not 
name, propose or recommend the present 
appointee for the post. 

16. If Rule 45 has statutory force un- 
questionably there is violation of the rule, 
in that the present appointee has not been 
appointed on the nomination of the Col- 
lector. Ihe rule enjoins that the appoint- 
ment be made on the nomination of the 
Collector. As precondition to nomination 
a duty is cast on tbe Collector to consult 
the Sessions Judge before submitting his 
nomination to the Government. The ap- 
pointment by Government of a Public 
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Prosecutor for the District is thus condi- 
tioned by two requisites. Firstly the Col- 
lector shovdd con^t the Sessions Judge. 
Secondly, after such consultation, the Col- 
lector should submit his nomination to 
the Government. Biis does not mean that 
the Government is bound to accept the 
nomination sent up by the Collector. It 
is not the requirement of the ^e that 
there can be only one nomination, and, 
once a nomination is sent up, it must be 
accepted by the Government. To interpret 
the rule in that manner would be to make 
the Collector the appointing authority, ^d 
that he is not, under Section 492, Criminal 
P. C. And such an interpretation would 
make the rule loltra vires, whether it is 
a rule under Art. 227 or Art. 309. The 
Government is the appointing authority 
and it is the Government that has to take 
the final decision. It may not approve of 
a nomination sent by the Collector. It 
may require the Collector to make a fresh 
nomination or call for a panel of names 
with his recommendation in consultation 
with the Sessions Judge. Only, for ai> 
pointment not to contravene the rule, it 
must be a nominee of the Collector that 
should be appointed for the post. 

17. The object of the requirements of 
the rule is sdi evident. The subject- 
matter is such that the requirements of 
the rule cannot be considered to be empty 
formalities. They are intended to secure 
to the Government, the appointing autho- 
rity, real assistance. The Sessions Judge 
is expected to know the siutability or 
otherwise of the members of the Bar in 
his Sessions Division for the post. He 
has opportunities to appraise their fitness 
having regard to their standing in the 
Bar and the confidence they .command. 
The Collector, the executive head in the 
district, may be properly expected to ofier 
his advice in the matter. He is required 
under the rule to act in consultation with 
the Sessions Judge, the appropriate autho- 
rity, to give advice for the selection. The 
consultation which has to precede nomi- 
nation by the Collector is obviously in- 
tended to secure a conference of two 
minds eminently fitted for the t^sk . 

In Puriipam v. State of Madras, (1953) 
1 Mad U 88 at p. 90 = (AIR 1953 Mad 
392 at p. 393), Subba Rao, J., (as he then 
was) observed: 

"Many instances may be • foxmd in 
statutes when an authority entrusted with 
a duty is directed to perform the same in 
consultation with another authority which 
is qualified to give advice in respect of 
that duty. It is true that the final order 
is made and the ultimate responsibility 
rests with the former authority. But it 
win not, and cannot be, performance of 
duty if no consultation is made, and even 
if made, is only in formal compliance with 
the provisions”. 
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It is manifest on the facts that Rule 45 
has been violated. 

18. It is submitted that the appoint- 
ment is an executive or administrative act 
of the Govt, and so is not justiciable. True 
the appointment is an administrative act. 
But if it contravenes the law. Courts can 
intervene even with an act of the Execu- 
tive Authority, Here no absolute ^cretion 
is vested in the Govt, for making the 
appointment The appointment has to be 
made in accordance with a rule, and a pro- 
cedure prescribed has to precede the ap- 
pointment. Having regard to the post to 
be filled up, the procedure prescribed 
cannot be considered to be purely direc- 
tory. While the decision is that of the 
Government and it may be an executive 
decision, the discretion given to the Gov- 
ernment in the matter is circumscribed by 
the rule and it is within the four comers 
of the rule that the discretion must be 
exercised. 

As pointed out by Lord Greene, M. R. 
in Associated Provincial Picture Houses 
Ltd. V. Wednesbury Corporation, (1948) 1 
KB 223 the exercise of such discretion 
must be a real exercise of the discretion. 
The Master of the Rolls said: 

“If in a statute conferring the discre- 
tion there are to be foxmd expressly or by 
implication matters which the authority 
' exercising the discretion ought to have re- 
gard to, then in exercising the discretion 
it must have regard to those matters”. 

Rxdes made xmder statutory powers, un- 
less they are constitutionally invalid, must 
be adhered to. Statutory rules which are 
fimctional in character are not made to 
be violated at the caprice of the Execu- 
tive Authority concerned. Tkere is no 
such thing as absolute or untrammelled 
discretion, the nursery of despotic power, 
in a democracy based on the rule of law. 
Doughlas, J., in United States v. M. 
Wxmderlich, ( (1951) 342 US 98) expressed 
m language which must ever be borne in 
mind by those that would govern and the 
governed: 

“Law has reached its finest moments 
when it has freed man from the xinlimited 
discretion of some ruler. Where discre- 
tion is absolute man has always sxrf- 
fered”. 

In ( (1967) 1 ITJ 903 = (1967) 2 SCJ 102 
= AIR 1967 SC 1427 at p. 1434), ,the 
Supreme Court spoke for oxar Co^titu- 
tion in these words: — 

“In this context it is important to em- 
phasise that the absence of arbitrary 
power is the first essential of the_ rule of 
law upon which our own Constitutional 
sy stem is based. In a system governed 
by rxile of law, discretion, when conferred 
upon Executive Authorities, must be 
confined within clearly defined limits. The 
rxile of law from this point of view means 
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that decisions should be made by the ap- 
plication of known principles and rules 
and, in general, such decisions should be 
predictable and citizen should know where 
he_ is. If a decision is taken without any 
prindple or without any rule it is un- 
predictable and such a decision is the 
antithesis of a decision taken in accor- 
dance with the rule of law”. 

Learned Counsel for the appellant drew 
our attention also to the decision of the 
Kerala High Court in AIR 1968 Ker 244, 
where, relying on the observations of the 
Supreme Court quoted above, it was held 
that the right of a State to make appoint- 
ments to its service is not_ arbitrary. 

19. A subsidiary point was raised for 
the appellant that the appointment was 
made on extraneous considerations and so 
can be quashed even if the rule has no 
statutory force. It is alleged in the af- 
fidavit in support of the application for 
quo warranto that the only consideration 
which weighed with the Government is 
that the present appointee is an active 
member of a particular political party. 
The argument based on this is, that con- 
siderations wholly not germane have 
weighed with the appointing authority, 
and, even if there is wide executive discre- 
tion in the matter of the appointment, the 
discretion is vitiated. 

20. The Comt’s province in this regard 
is well settled. In Ra.ia Anand v. State 
of U. P,. (1967) 1 SCR 373 = (1967) 2 SCJ 
830 = AIR 1967 SC 1081 at p. 1085, the 
Supreme Court observed: 

"It is true that the opinion of the State 
Government which is a condition for the 
exercise of the power under Section 17 (4) 
of the Act (Land Acquisition Act), is sub- 
jective and a Court cannot normally en- 
quire whether there were sufficient 
grounds for justification of the opinion 
formed by the State Government under 

Section 17 (4) But even though 

the power of the State Government has 
been formulated under Section 17 (4) of 
the Act in subjective terms the expression 
of opinion of the State Government can 
be challenged as ultra vires in a Court of 
law if it could be shown that the State 
Government never applied its mind to the 
matter or that the action of the State 
Government is mala fida” 

If people who have to exercise a public 
duty by exercising their discretion take 
into account matter which the Courts 
consider not to be proper for the guidance 
of their discretion, then in the eye of law 
they have not exercised that discretion. 
See Maxwell on the Interpretation of 
Statutes. 11th Edition, page 118. When 
considerations extraneous to the suita- 
bility of a person for appointment are 
taken into account in making an appoint- 
ment, there is an abuse of discretionary 
power, and so the exercise of power ex- 
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ceeds the boTinds of authority. Tlie other 
aspirants for the office would have been 
left out of consideration on totally irrele- 
vant grounds. It could then well be said 
that Art 16 which provides that there 
shall be equality of opportunity for all citi- 
zens in matters relating to employment 
or appointment to any office under the 
State and Art 14 are violated. While the 
fitness of a person to an office may be 
solely within the discretion of the ap- 
pointing authority, the discretion, as has 
been repeatedly pointed out. must be ex- 
ercised bona fide. 

Wade, in his Administrative Law. at 
page 59 quotes Lord Halsbury’s remark: — ■ 

" ‘discretion’ means when Lt 

is said that something is to be done with- 
in the discretion of tbe authorities that 
that something is to be done according to 
the rules of reason and justice, not accord- 
ing to private opinion according to 

law, and not humour. It is to be, not- 
arbitrary, vague and fanciful, but legal 
and regular". 

Arbitrary discarding of existing rules, be 
they administrative, and improvising ad 
hoc procedure for particular cases, is a 
dangerously unhealthy trend, as it may 
descend to "ad hominum” procedure cases, 
and give room for comments of favour- 
ed treatment violative of Art. 16. While 
Courts will not interfere with the choice 
of an individual with reference to an ap- 
pointment made in the due exercise of its 
discretion by the Government without 
shutting out of consideration the claims of 
others for the post. Courts will certainly 
stand guard and are bound to do so, in a 
democracy, against flagrant abuse _ of 
powers on the simple and sound principle 
that the Constitution 'cannot have intend- 
ed powers to be abused beyond what 
might be called the inevitable area where 
opinions may legitimately differ’. 

21. While the principles which the ap- 
pellant seeks to invoke are well settled, in 
our opinion, there is no room in this case 
for striking down the appointment in ques- 
tion on. principle of arbitrar.v or capri- 
cious exercise of discretion and favoured 
treatment without any regard to esta- 
blished norms in the matter of the appoint- 
ment. The appellant seeks to clutch at an 
averment made in the coimter affidavit of 
the Secretary to the Government, Home 
Department, while denying the charge 
that active association of the appointee 
with the party in power is the basis of 
the appointment. Unfortunately, and as 
it strikes us, without appreciating the in- 
ference which the language employed 
could lead to the denial is thus expressed; 

"It is specifically denied that the only 
consideration that weighed with the Gov- 
ernment in exempting the first respon^nt 
was his association with the D. M K.” But 
reading this averment in the light of the 
allegation in the affidavit which is travers- 
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ed thereby and the setting in which it is 
found in the counter affidavit it is clear 
that the statement in the counter affidavit 
was not meant to be an acknowledgment 
that the affiliation with the party in power 
was one of the considerations for the ap- 
pointment. though not the only one. The 
record and the file relating to the appoint- 
ment which we have perused, do not 
warrant judicial inference of extraneous 
consideration like the one alleged by the 
appellant to have been the basis of the 
choice. The fact that an aspirant for of- 
fice happens to be an active member of 
a political party in power by .itself should 
not and cannot disqualify him if other- 
vnse suitable for being appointed to a post. 
To make that a point against him when 
there is no legal bar, would be to exclude 
him from consideration for the post on 
wholly irrelevant grounds. The present 
appointment has to go on the sole ground 
that the appointee is not a nominee for 
the post sent up by the Collector. Neither 
the nomination of the Collector, nor the 
recommendations of the Sessions Judge 
which accompanied it has manifestly been 
relevant material in deciding on the ap- 
pointment. 

22. A point was taken for the appel- 
lant questioning the exemption granted, to 
the appointee' in ' respect of the require- 
ment as to seven years standing at the 
Ear. This requirement is to be found in 
the Standing Orders relating to the ap- 
pointment of Law Officers in the mofussil. 
It is not made out that this Standing 
Order has any statutory force, and it may 
be pointed out that the appellant himself 
got exemption when he was appointed as 
Additional Public Prosecutor. In ILR 
(1961) Mad 553 = (AIR 1961 Mad 450), 
the Di'vision Bench points out that such 
Standing Orders of the Government re- 
garding appointment to an office are 
devoid of statutory force and remain 
merely as declarations no doubt public and 
explicit declarations — but still only de- 
clarations by Government of their inten-. 
tion and line of conduct. Such Standing 
Orders have no legal sanction behind 
them and the Government may, in suit- 
able cases in the exercise of discretion, 
relax the rules. 

23. Learned Coxmsel for the first res- 
pondent submitted that the appellant 
invoking the special extraordinary juris- 
diction of this Court has not come •with 
clean hands and is therefore, disentitled 
to relief. It is urged that in his affidavit 
the appellant stated that the first respon- 
dent has not been enrolled in the Madras 
High Court and he is an Advocate of the 
Mysore High Court. This is clearly con- 
trary to facts, and. in his reply affida'vit, 
the appellant contented himself with the 
statement that in view of the assertion of 
the first respondent he withdrew this con- 
tention. The appellant, in his reply af- 
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fida'vit, did not categorically admit the 
true position. The learned Judge, Kai- 
lasam. J., -points out that, if the appellant 
had taken some care and looked into the 
hst of the Bar Coimdl, Madras, he would 
not have made the allegation, and that, 
m any event, after the specific statement 
by the first respondent, the appellant 
could have -withdrawn his allegation -with- 
out any qualification. However, before 
the learned Judge. Counsel for the appel- 
lant submitted that the. defect in plead- 
ings in this regard was unintentionaL 
Unqualified regret on behalf of the ap- 
pellant was expressed and the learned 
Judge who dealt -with the -writ petition, 
did not think it necessary to pursue the 
matter any further. 

Learned Counsel for the first respon- 
dent submitted that, before granting a 
-writ of quo warranto, it is necessary to 
see that the relator is a fit person to be 
entrusted with the writ and reference was 
made to the decision in Miss Cama v. 
BanwarilaL AIR 1953 Nag 81, for the pro- 
position that a relator must not be dis- 
qualified by having acquiesced or con- 
curred in the act which he comes to com- 
plain of. We fail to see the relevance of 
the decision in the context of this case. 
True, an averment, has been made in the 
affidavit in an irresponsible manner while 
challenging the validity of the first res- 
pondent’s appointment. A little care and 
attention and a sense of responsibility in 
making the averment against a brother 
member of the Bar would have avoided 
this. One may say that the allegation has 
been made recklessly. But it has been 
atoned for by unqualified regret at the 
hearing and the learned Judge has ac- 
cepted the same. Though the appellant 
himself is personally interested in the pro- 
ceeding, being an aspirant for the office, 
still we cannot ignore the fact that the 
matter is one in which the public can be 
said to be equally interested and concerns 
the administration of justice, 

24. It follows that the order of the 
Government G. O. Ms. No. 231, Home 
Department dated 30th January, 1968 ap- 
pointing the first respondent as Public 
Prosecutor for the North Arcot Sessions 
Di-vision has to be quashed. The Govern- 
ment will have to proceed afresh in the 
matter to fill up in accordance -with law 
the post which -thus falls vacant The ap- 
pellant has applied for mandamus to act 
upon the only nomination sent up by the 
Collector and appoint him as Public Pro- 
secutor for the term. This relief, he can- 
not have. As observed earlier, the Gov- 
ernment is not bound te accept a nomi- 
nation sent up by the Collector. It can- 
not be contended by the appellant that 
the Government is -withholding from. him 
a post to which he is entitled to. for the 
issue of a -writ of mandamus. The appel- 
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lant can claim only that he should be con- 
sidered for the post. We should here ob- 
serve that in these proceedings we are not 
concerned, in the least, with the merits or 
qualification of either the appellant or the 
first respondent. The suitability of an ap- 
plicant is for the authorities to decide. 

25. We accordingly allow W. P. No. 
436 of 1968, quashing the order appointing 
the first respondent as Public Prosecutor. 
The question of filling up the post of 
Public Prosecutor, North Arcot District 
will be taken up by the Govemrhent for 
consideration in the light of the observa- 
tions made herein. W. A. No. 179 of 1968 
is therefore, allowed and W. A. No. 180 
of 1968 dismissed. The parties wjuLt bear 
their respective costs throughout. 

Order accordingly. 
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Kathoom Bivi Ammal and another. 
Appellants v. Arulappa Nadeir and 
another. Respondents. 

S. A. No. 1295 of 1964, and Memo of 
Cross-objections, D/-23-8-1968 against 
decree of Sub J., Tirunelveli, D/- 10-3- 
1964. 

(A) Contract Act (1872), S. 208 — Can- 
cellation of Power of Attome.y — When 
effective as against agent and tliird parties 
• — Object of provision stated. 

The appellant appointed her step- 
daughter’s husband as her Power-of- 
Attomey agent, who, in exercise of the 
power, executed two mortgages on the 
suit properties. The mortgages were 
challenged on the ground that the appel- 
lants had cancelled the Power-of-Attomey 
sufficiently prior to the date of execution 
of the mortgages. Neither the agent nor 
the mortgagees knew about the cancel- 
lation of power-of-attomey: Held, that 
the mortgages executed by the agent 
were valid and - binding on the appellant. 
The consideration that it was very un- 
reasonable to expect that the appellant 
should inform the whole world that she 
had canceUed the power of attorney given 
to the person, was not relevant in the 
face of the clear words of the Section 208 
of the Contract Act. The policy of the law, 
apparently in the interests of trade and 
commerce, is that the agent’s action should 
bind the principal, even tliough the prin- 
cipal might have cancelled the agent’s 
authority unless the third person with 
whom the agent enters into contracts 
knew of the termination of the agency. 

(Para 2) 

(B) Civil P. C. (1908), Ss. 11 and 100- 
101 — Cross suits by parties against each 
other — Disposal by c ommon judgment — 

GM/HM/C712/69/TVN/D 


Appeal preferred in one of the suits — 
Respondent not raising plea of res judicata 
— Held, he could not raise it in second 
appeal — K the plea had been raised 
earlier, appeal in the other suit also could 
have been filed. (Para 3) 


(C) Civil P. C. (1908), Ss. 11, 96 and lOO 
>— Cross suits by parties in respect of same 
subject-matter — Disposal by common 
judgment on evidence adduced in one sxiit 
. — Parties consenting to such procedure 
— Party aggrieved appe^ng against judg- 
ment in his suit only — Failure to prefer 
appeal in the other suit, held, would not 
operate as res judicata — Object of ap- 
peal is to get rid of the decision pleaded 
in bar. AIR 1947 Nag 248 & (1906) ILR 
29 Mad 333 (FB) & AIR 1953 SC 419 & 
ILR (1965) 1 Mad 57 & AIR 1935 Mad 214 
& AIR 1942 Mad 226 & (1889) ILR 16 Cal 
233 & AIR 1943 Mad 139 (FB) & AIR 1916 
Mad 1133, FoU.; AIR 1942 Mad 421 & AIR 
1962 SC 338 & AIR 1966 SC 1332, Dist.; 
(1901) ILR 24 Mad 350 held, overruled by 
(1906) ILR 29 Mad 333 (FB). (Para 8) 

Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 1332 (V 53) = 
1966-2 SCJ 768 == 1966-3 SCR 300, 
Sheodan Singh v. Daryao Kimwar 
(1065) ILR (1965) 1 Mad 57 = 77 
Mad LW 644, Subbiah Udayar v. 
Kamppiah Udayar 
(1962) AIR 1962 SC 338 (V 49) =■ 
1962-1 SCJ 63 = 1962-1 Mad LJ 
• (SC) 39 == 1962-1 Andh WR (SC) 

39 = (1962) 3 SCR 759, Badri 
Narayan Singh v. Kamdev Prasad 
Singh 

(1953) AIR 1953 SC 419 (V 40) = 
1950 SCR 754, Narahari v. Shankar 
(1947) AIR 1947 Nag 248 (V 34) = 
ILR (1947) Nag 691, Manohar 
Vinayak v. Laxman Anandrao 
(1943) AIR 1943 Mad 139 (V 30) =>; 
ILR (1943) Mad 235 = (1943) 1 
Mad LJ 1 (FB), Papammal v. 
Meenammal 

(1942) AIR 1942 Mad 226 (V 29) = 
1941-2 Mad LJ 932, Narayana- 
swami Iyer v. Sevadappa Gounder 
(1942) AIR 1942 Mad 421 (V 29) = 
ILR (1942) Mad 677 = 1942-1 
Mad LJ 281, Chockalinga Thevar 
Firm v. Sankarappa Naicker 
(1935) AIR 1935 Mad 214 (V 22) = 

67 Mad LJ 364, Lakshmi Ammal 
V. Official Receiver TinneveUy 
(1916) AIR 1916 Mad 1133 (V 3) ■= 

29 Mad LJ 551, Ramaswami Chetty 
V. Karuppan Chetti 
(1906) 16 Mad LJ 63 = ILR 29 
Mad 333 (FB), Panchanada ,Velan 
V. Vaithinatha Sastrial 
(1901) ILR 24 Mad 350, Guru- 
raj ammah V. Vankatakrishnamma 


Chetli 

(1889) ILR 16 Cal 233, Abdul Majid 
V. Jew Narain Mahto 
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(1840) 11 Ad & El 589 = 113 ER 
539, Trueman v. Loder 2 

R. Gopalaswami Iyengar, for Appel- 
lants; S. Thyagaraja Iyer, for Respondents. 

JUDGMENT:— This appeal arises out 
of O. S. No. 42 of 1962, Defepdants 2 and 
1, who are husband and wife are the ap- 
pellants. The first defendant filed O. S. 
No. 17 of 1962 against her step-daughter, 
Fareeda Beevi, her husband and the plain- 
tiff in O. S. No. 42 of 1962 for a declara- 
tion that the two mortgage deeds execut- 
ed by her step-daughter’s husband, the 
third’ defendant in that suit, ope in favour 
of her step-daughter, the first defendant 
in that suit, and the other in favour of 
the second defendant in that smt, who as 
already mentioned is the plaintiff in O. S. 
No. 42 of 1962, were void and not binding 
on her. 'The third defendant in that suit 
was her power-of-attomey agent and in 
that capacity, he executed the mort- 
gages in favour of the first and second 
defendants in that suit. On the ground 
that they had been executed by him after 
she had cancelled the power-of-attomey 
in favour of the third defendant that suit 
was decreed and there was no appeal, 
against it either by the first or by the 
second defendant. O. S. 42 of 1962 Was 
filed by the second defendant in O. S. 
No. 17 of 1962 against the plaintiff in 
O. S. No. 17 of 1962 as the first defendant, 
her husband as the second defendant, a 
tenant under the first defendant as the 
third defendant and the son-in-law of 
defendants 1 and 2 as the fourth defen- 
dant, this son-in-law being the third 
defendant in O. S. No. 17 of 1962. O. S. 
No. 42 of the 1962 was dismissed. As 
against that dismissal, the plaintiff in 
O. S. No. 42 of 1962 filed an appeal and 
that appeal was allowed and the smt 
decreed. Defendants 1 and 2 have, there- 
fore, come upon appeal to this Court, 

The trial Court held that the first defen- 
dant had cancelled the power-of-attorney 
executed by her in favour of the fourth 
drfendmt on 2nd September, 1958, and 
that, therefore, the mortgage executed by 
the^ fourth defendant in. favour of the 
plaintiff was not valid. But it S 3 -ve a 
^cree against the fourth defendant for 
the sum due on the mortgage. The lower 
appellate Court also held that the power- 
of-attomey was validly cancelled though 
there seems to be some confusion in its 
mind with _ regard to this point as seen 
from its discussion in paragraphs 9 and 
10 of its judgment. However, on the 
ground that under Section 208 of the 
Indian Contract Act. the termination of 
the authority of an agent does not take 
^ffect, so far as regards third persons, 
before it becomes known to them. The 
cancellation would not bind them and con- 
sequently the mortgage deed executed by 
the fourth defendant in favour of the 


plaintiff was valid. But it gave only a 
charge decree for the mortgage amoimt. 
The plaintiff has, therefore, filed a mem- 
orandum of cross-objections and wants a 
decree for possession of the mortgaged 
property to be granted in his favour. 

2. As both the Courts below have held 
that the power-of-attomey executed by 
the first defendant in, favour of the fourth 
defendant has been validly cancelled by 
her even before the fourth defendant. exe- 
cuted. the mortgage in favour of the 
plaintiff, the only question that arises is 
whether under Section 208 of the Indian 
Contract Act, such cancellation will have 
the effect of making the mortgage ex- 
ecuted by the fourth defendant void as 
against the first deiendant. Section 208 
of the Indian Contract Act is as follows; 

"208. The termination of the authority 
of an agent does not, so far as regards 
the agent, take effect before it becomes 
known to him, or so far as regards third 
persons, before it becomes known to 
them”. 

Illustration (b) to this section is as 
follows: — 

"(b) A, at Madras, by letter directs B 
to sell for him some cotton lying in a 
warehouse in Bombay and aftemards by 
letter, revokes his authority to sell and 
directs B to_ send the cotton to Madras. 
B, after receiving the second letter, enters 
into a contract with C, who knows of the 
first letter, but not of the second, for the 
sale to him of the cotton, C pays B, the 
money, with which B absconds, C’s pay- 
ment is good as against A.” 

Thfe illustration is apposite to the facts 
of this case. In MuUa on Indian Contract 
Act, Students’ Edition, Eighth Edition, 
page 226, the case of 'Ihrueman v. Loder, 
(1840) 11 Ad & El 589, is referred to. That 
was a case where A traded as B’s agent 
with B’s authority. All parties with whom 
A made contracts in that business were 
held to have a right to hold B liable to 
them until B gives notice to the world 
that A's authority is revoked; and It makes 
no difference if in a particular case the 
agent intended to keep the contract on his 
own account. It is argued on behalf of 
the appellant that it is very iinreasonable 
to expect that the first defendant should 
inform the whole world that she had 
cancelled the power-of-attorney given to 
the foiirth defendant, and that that she 
caimot be expected to approach every 
body with whom the fourth defendant was 
likely to enter into contract and inform 
them of the cancellation. I do not think 
that such considerations have any rele- 
vance in the face of the clear words of the 
section. The policy of the law, apparently 
in the interests of trade and commerce, 
is that the agent’s action should bind the 
principal, even though the principal might 
have cancelled the agent’s authority im- 
less the third persons with whom the 
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agent enters into contracts knew of the 
termination of the agency. On this point, 
therefore, the conclusion of the lower ap- 
pellate Court is correct, and it should be 
held that the mortgage executed by the 
fourth defendant in favour of the plain- 
tiff is valid and binding on the first defen- 
dant. 

3. One point, which was strenuously 
urged by the appellants in this Court was 
that this appeal is barred by res judicata. 
The argument is put thus: The first 
defendant in O. S. No. 42 of 1962 obtained 
a decree in O. S. No. 17 of 1962 holding 
that the mortgage executed by the fourth 
defendant in favour of the plaintiff and 
Fareeda Beevi, who were the first and 
second defendants respectively in that 
suit (O. S. No. 17 of 1962) was void and 
not binding on the first defendant, who 
was the plaintiff in that suit. There was 
no appeal against that decree. It has, 
therefore, become final and operates as 
res judicata because the same question 
arises in this suit. On the other hand, 
it is urged on behalf of tbe contesting 
respondent that this question was not 
raised by the first defendant in his appeal 
before tbe lower appellate Court and that 
if she had raised tbat question he could 
at least have filed an appeal with a peti- 
tion to excuse delay and that the appel- 
lants should, therefore, not be allowed 
to raise this question of res judicata in 
this Court. There is considerable force 
in this contention. But all the same I 
will discuss the question of res judicata 
that has been raised. 

4. There is no doubt that the question 
that arises for determination in tbis suit 
is the same as in O. S. No. 17 of 1962. 
The present first defendant wanted a 
declaration that the mortgage executed 
by the present fourth defendant in favour 
of the present plaintiff was not binding 
on her. This suit, O. S. No. 42 of 1962, 
was for a declaration of the plaintiff’s 
right in respect of that very othi. The 
following were the issues framed in 
O. S. No. 17 of 1962;— 

(1) Whether the cancellation of the 
power given to the 3rd defendant 
by the plaintiff is true and valid? 

(2) Whether the suit documents ex- 
ecuted by the 3rd defendant as 
agent of the plaintiff are null and 
void? 

(3) Whether they were executed by the 
third defendant bona fide for pur- 
poses binding on plaintiff? 

(4) To what relief, if any. is the plain- 
tiff entitled? 

The following were the issues framed in 
O. S. No. 42 of 1962:— 

(1) Whether the 4th defendant was a 
power-of-attomey agent of the 
first defendant on the date of the 
suit mortgage bond? If not whe- 
ther the said bond executed by him 
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in favour of the plaintiff is void 
and unenforceable? 

(2) Whether the said bond is sham and 
nominal and not supported by con- 
sideration? 

(3) Whether the plaintiff is not entitl- 
ed to delivery of possession of the 
suit properties? 

(4) Whether the plaintiff is entitled to 
claim damages? 

(5) Whether the amount of profits 
claimed by the plaintiff is excessive? 

It would be noticed that issues 1 and 2 
in O. S. No. 17 of 1962 and 1 and 2 in 
O. S. No. 42 of 1962 are in respect of the 
same question, though the wording of the 
issues is different in O. S. No. 42 of 1962 
and the onus is thrown on the pl aintiff. 
Both the suits were tried together by con- 
sent and all the evidence was recorded 
in common. Both these sets of issues 
were discussed together by • the trial 
Court and its finding is found at, the end 
of paragraph 21 of its judgment in the 
following terms: 

*T hold on issue 1 in O. S. No. 17 of 
1962 that the cancellation of the power 
given to the 3rd defendant by the plain- 
tiff is true and valid. On issue No. 2 in 
O. S. No. 17 of 1962, I hold that the suit 
documents executed by the 3rd defen- 
dant as agent of the plaintiff are null and 
void against the plaintiff. On issue 1 
in O. S. 42 of 1962, I hold that the 4th 
defendant was not a power of attorney 
agent of the first defendant on tbe date 
of the suit othi bond and that the bond is 
void and unenforceable against the plain- 
tiff. On issue No. 2 in O. S. No. 42 of 
1962 I hold that the suit bond is support- 
ed by consideration and that the 4th 
defendant is liable to pay the othi amount 
to tbe plaintiff”. 

5. These two sets of issues are the 
crucial issues in the two suits, and the 
question that arises is the same in both 
the suits, that question being whether the 
power-of-attomey executed by the first 
defendant in favour of the fourth defen- 
dant. had been validly cancelled. Both 
the Courts have held that the suit mort- 
gage bond is supported bv consideration 
in the sense that the plaintiff has paid 
consideration towards it. I cannot, there- 
fore, accept the contention on behalf of 
the appellants that issues in the two suits 
are different and the question that arises 
for decision is different in the two casM. 
Therefore, the decision of tbis Court in 
Panchanadavelan v. Vaithinatha Sastrial, 
(1906) 16 Mad LJ 63 = ILR 29 Mad 333 (FB) 
would govern the facts of this case. _ There 
it was held that where cross-suits be- 
tween the same parties on the same facts 
were tried together and judgment was 
given on the same day, but separate 
decrees were passed and an appeal was 
preferred against one of the decrees xuone 
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that the decree unappealed did not operate 
as a bar under Section 13 (present S. 11) 
of the Code of Civil Procedure so as to 
preclude the appellate Coiurt from dealing 
with the decree appealed against, and that 
the doctrine of res indicate has no ap- 
plication when the very object of the ap- 
peal. in substance if not in form is to get 
rid of the decision which is pleaded in bar. 
The Pull Bench that decided the _ case 
followed the decision in Abdul Majid v. 
Jew Narain Mahto. (1889) IL>R 16 Cal 
233, and by implication refused to follow 
the decision in Gururajammah v. Venkata- 
krishnamma Chetti, (1901) ILR 24 Mad 
350. The following discussion of this ques- 
tion is very apt to the facts of this case: 


"Technically, no doubt, the tenant’s ap- 
peal ought to have been in both suits and 
the proper course for the District Judge 
to have taken would have been to require 
the appellant to amend his memorandum 
of appeal "so as to make it an appeal in 
both suits: but the fact that the tenant 
only appealed in his own suit and did not 
prefer an appeal in the landlord’s suit did 
not preclude the District Judge from 
deciding upon the merits the questions 
raised in the appeal which was before 
him. The subject-matter of litigation in 
the two suits was the same, the evidence 
was the same, and the two suits were 
tried together.' The reasons for which the 
tenant’s suit was dismissed were the rea- 
sons for which judgment was given in 
favour of the lancdord in his suit. 


_ We do not thii* that, either under Sec- 
tion 13 of the Civil P. C., or on general 
principles, the doctrine of res judicata has 
My application to the facts of this case. 
The doctrine does not apply when, as 
here, the very object of the appeal, in 
Mbst^ce if not in form, is to get rid of 
tee adjudication which is said to render 
tee question which the Appellate Court 
IS asked to decide res judicata. The ten- 
ant s appeal in his suit if successful would 
nave the effect of superseding the adjudi- 
cation in the landlord’s suit”. 


^fPPMunal V. Meenammal, ILR 
1 Mad LJ 1 = 
AIR 1943 Mad 139 (FB) the Bench which 
^■fifcrence to the Full Bench, had to 
consider this question. They referred to 
tee decision in (1906) 16 Mad LJ 63 = 
29 Mad 333, and pointed out that 
i?_uU Bench had clearly indicated the prin- 
ciple to apply in the circumstances of the 
case that where the object of the appeal 
tieing_ in substance, if not in form, is to 
get nd of tee very adjudication which is 
put forward as constituting res judicata 
teat tee adjudication should not be held 
to bar the appeal The Bench also added 
the qualification teat the decision must 
Mve been rendered at tee same time and 
tee suits must have been tried together 
but it was not material that they must be 


cross-suits. The Bench then referred to 
the decision in Ramaswami Chetti y. 
Karuppan Chetti 29 Mad U 551 = (AIR 
1916 Mad 1133) which followed the Full 
Bench decision in (1906) 16 Mad LJ 63 = 
ILR 29 Mad 333, and held that that deci- 
sion is not to be confined to cross suits 
only but that it is equally applicable to 
suits between the same parties in which 
a common question is raised and decided 
and an appeal is preferred in only one of 
the suits. Paragraph 1 of the head note 
in 29 Mad LJ 551 = (AIR 1916 Mad 1133) 
is to the following effect. 

"Where the matter in issue in two suits 
was the same and suits were tried to- 
gether on the same evidence and disposed 
of by the same Judge, and the judgment 
in the one case was based on and followed 
the judgment in tlie other, though separate 
decrees were drawn up, an appeal against 
one of these decrees is not barred by res 
judicata by reason of the fact that no ap- 
peal was filed against the other decree”. 

6. In the decision in Lakshi Ammal v. 
Officid. Receiver, Tinnevelly. 67 Mad U 
364 = (AIR 1935 Mad 214), Beasley. C. J., 
referred to the sentence in the Full Bench 
judgment to the following effect. 

"It would lead to startling results if we 
were to hold that an appellate tribunal is 
precluded from dealing ^vith a question 
which comes before it on appeal because 
an inferior Court, upon the same facts but 
in a case other than the case under ap- 
peal. had given a decision which had not 
been appealed against, at the same time 
as the decision in the case imder appeal”. 
And held teat the doctrine of res judicata 
had no application when the very object 
of the appeal was to get rid of the deci- 
sion pleaded in bar. In Narayanaswami 
Iyer v. Sevadappa Gmmder, (1941) 2 Mad 
LJ 932 = (AIR 1942 Mad 226). the deci- 
sion in 67 Mad LJ 364 = (AIR 1935 Mad 
214) was followed: 

In Chockalinga Thevar, Firm v. Sanka- 
rappa Naicker, ILR (1942) Mad 677 = 
(1942) 1 Mad LJ 281 = (AIR 1942 Mad 
421). it was held thus: 

"Where during the pendency of an ap- 
peal against the finding in a suit, the 
same issue had been raised and decided 
differently in another suit in the same 
Court later by a different judge and such 
later decision had been allowed to become 
final it will operate as res judicata te the 
appeal agaiinst the earlier decision”. 

But this decision cannot help the appel-. 
lants because there were_ different deci- 
sions in different suits tried on different 
occasions by different Judges. In Mulla’s 
Commentaries on the Code of Civil Pr^ 
cedure at page 38 of Edition 11, the 
learned author says; 

“The preponderance of judicial decisions 
in different High Courts is in favour of 
the view that the judgment not appealed 
against does no't become res judicata. This 
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is on the ground that a decision given 
simultaneously cannot be said to be a deci- 
sion in a former suit”. 

7. In Subbiah Udayar v. Karuppiah 
Udayar, ILR (1965) 1 Mad 57, a Bench of 
this Coiart referred to the decision in 
Badri Narayana Singh v. Kamdev Prasad 
Singh. (1962) 1 SCJ 63 = (1962) 1 Mad 
LJ (SC) 39 = (1962) 1 An WB. (SC) 39 = 
(1962) 3 SCR 759 = (AIR 1962 SC 338), 
relied upon by the appellants in this case 
and pointed out that that case related to 
two appeals arising out of one proceeding 
before an Election Tribunal the subject- 
matter of the appeals being different and 
separate decrees were drawn, and that 
there was one further appeal against the 
order in one appeal only, and remarked 
(Subbiah Udayar’s case, ILR (1965) 1 Mad 
57): 

"It was held that the finding In the un- 
appealed decree would operate as res 
judicata. The Supreme Court in that very 
decision has recognised that when there 
is a single suit, the question of res judicata 
does not arise merely because there are 
two decrees based on the same judg- 
ment”. 

The Bench referred to an earlier decision 
of the Supreme Court in Narahaii v. 
Shankar, (1950) SCR 754 = (AIR 1953 SC 
419), where it was pointed out that the 
question of res judicata arises only when 
there are two suits and that even when 
there are two suits, it has been held that 
a decision given simultaneously cannot be 
a decision in the former suit, that when 
there is only one suit, the question of res 
judicata does not arise at all and as that 
in case, both the decrees were in the same 
case and based on the same judgment and 
the' matter decided concerned the entire 
suit there was no question of the applica- 
tion of the principle of res judicata. The 
Bench held as follows; — 

"Where there is only one lis the ques- 
tion of res judicata does not arise at all. 
Both the decrees in the instant case are 
based on the same judgment and matter 
decided concerns the entire claim. The 
subject-matter in dispute between the 
parties in substance can be regarded as 
forming one lis only. By virtue of the 
peculiar procedure obtaining in regard to 
applications filed mder Section 42 of the 
Madras Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948) it has 
been the practice for such claimants to 
compensation money to file his own ap- 
plication. 

In such a case, the applications are con- 
solidated for the purpose of hearing and 
a common judgment given. Both the ap- 
plications in the instant case must be re- 
garded therefore, as comprising a single 
controversy and that they should be re- 
garded as constituting a single proceeding 
as the subject-matter is the same. There 
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is no question of the application of the 
principle of res judicata to such a case.” 

^ 8. The above decision and the discus- 
sion therein would show that the decision 
relied upon by the appellants in (1962) 1 
SCJ 63 = (1962) 1 Mad LJ (SC) 39 = 
(1962) 1 An WR (SC) 39 = (1962) 3 SCR 
759 = (AIR 1962 SC 338), has no applica- 
tion to the facts of this case. 

Another case relied upon by the appel- 
lants is Sheodan Singh v. Daryao Kunwar, 
(1966) 2 SCJ 768 = (1966) 3 SCR 300 = 
AIR 1966 SC 1332, It was there held as 
follows: 

"■Where the trial Court has decided two 
suits having common issues on the merits 
and there are two appeals therefrom and 
one of them is dismissed on some preli- 
minary ground like limitation or default in 
printing, with the result that the trial 
Court’s decision stands confirmed, the deci- 
sion of the appeal Court will be res judi- 
cata and the appeal Court must be deem- 
ed to have heard and finally decided the 
matter. In such a case the result of the 
decision of the appeal Court is to confirm 
the decision of the trial Court given on 
merits and if that is so. the decision of 
the appeal Court will be res judicata”. 
That really does not apply to the facts of 
this case, as would be seen from para- 
graph 19 of that decision at page 1338. 
Their Lordships referred to the case in 
Manohar Vinayak v. Laxman Anandarao, 
AIR 1947 Nag 248. In that case two suits 
were consolidated by consent of the par- 
ties and there were certain common issues. 
Appeal was taken from the decision in one 
suit and not from the decision in the other, 
and it was urged in the. High Court that 
the decision in the other suit had become 
final. The High Court applied the prin- 
ciple that res judicata could not apply In 
the same proceeding in which the decision 
was given and added that by a parity of 
reasoning it_ could not apply to suits whidi 
were consolidated. They pointed out that 
the view taken in (1906) ILR 29 Mad 333 
= 16 Mad LJ 63 (FB) is similar to the 
one in AIR 1957 Nag 248 and that they 
need not express an opinion as to its 
correctness. The authority of the deci- 
sion in (1906) 16 Mad LJ 63 ='ILR 29 
Mad 333 (FB) which has been consistently 
followed in this Court has not been shalien 
by either of the two decisions relied upon 
by appellants. It follows, therefore, that 
in this case, the appeal is not barred by 
res judicata. The two suits were tried 
together by consent, the issues raised a 
common question, the evidence was the 
same, the decision in one stdt followed the 
decision in the other suit, the effect of 
the appeal in one suit was in substance 
to get rid of the common decision and 
therefore, the fact that an appeal was 
filed only against the decree in one suit, 
but not against the decree in the other 
suit does not mean that the decree in the 
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suit not appaaled against became res judi- 

9. The second appeal fails and Is, 
therefore, dismissed. The decree passed 
by the lower appellate Court is a charge 
decree and may be executed. 

10. I do not think there is any justi- 
fication in this case for allowing the cross- 
objections. The lower app^ate Court has 
apparently taken the equities of the case 
into consideration. After all the suit was 
decreed against the first defendant on 
purely technical considerations. It is 
rather hard on her that notwithstanding 
the cancellation by her of the power-of- 
attorney given in favour of her son-in-law 
the fourth defendant she should be made 
to pay the plaintiS because of the fraud 
played by the fourth defendant. The 
memorandum of cross-objections is also 
dismissed. 

11. There will be no order as to costs. 

12. No leave. 

Appeal and cross objections 
dismissed. 


AIR 1970 MADRAS 81 (V 57 C 21) 
VEERASWAMI J. 

Chinnaswami Naicker, Petitioner v. 
Kandasami Gpunder and others. Respon- 
dents. 

Civil Revn. Petns. Nos. 1802 & 1803 of 
1967, D/- 25-10-1968 from order of Dist. 
Munsif Court, Periakulam in I. A. No. 878 
of 1967. 

Civil P. C. (1908), O. 6, R. 17; O. 1, R. 8 
— Application for amendment of plaint so 
as to make suit a representative one must 
be made within time allowed for institu- 
tion of suit. AIR 1940 Mad 788, Foil.; 
1958-2 Mad LJ 540, Not Foil. 

(Paras 2 and 4) 

Cases Referred: Chronological Paras 
(1958) 1958-2 Mad LJ 540, Ayyaperu- 

mal Chettiar v. Palaniandi Chettiar 3 
(1940) AIR 1940 Mad 789 (V 27) = 

ILR (1940) Mad 808, Madina Bibi 

V. Ismail Durga Association 1, 2, 3, 4 

K. S. Desil^an, for Petitioner; T. P. 
Gopalakrishnan, for Respondents. 

ORDER: — In my view the decision of 
the Court below is correct. The summary 
order was^made on 16th June 1966. There 
is no dispute that the suit should 
be instituted within a year of that 
date, and that, it should be in a 
^ representative capacity. Vide Madina Bibi 
' V. Ismail Durga Association, ILR (1940) 
Mad 808 = AIR 1940 Mad 789. The suit 
was filed on 5th September 1966 and the 
written statement on 21st November 1966. 
The defendants pointed out, in the written 
statement, the defect, to wit, the suit 
was not in a representative capacfily. The 
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issues were framed on 28th November 
1966 and the suit came up for trial twice, 
but was adjourned every time. The peti- 
tion for amending the plaint, to make the 
suit a representative one, was filed only 
on 21st July 1967. The Court below took 
the view that the application should be 
dismissed on the groxmd of limitation. 

2. The view taken by the Court below 
is unsustainable. No doubt amendment of 
pleading should be freely allowed, at 
whatever stage it is asked for. But, this 
can only be subject to the pleas as to 
limitation or other prejudice to the other 
party. If the suit had been instituted on 
21st July 1967, it would imdoubtedly be 
barred by limitation. Mr. Desikan for the 
petitioner urges that ILR (1940) Mad 808 
= AIR 1940 Mad 789 is distinguishable on 
the ground that there application for am- 
endment of the plaint was taken out after 
issues had been framed and the trial held 
thereon. But I see no difference in prin- 
cinle, whether the amendment is sought 
for after the expiry of the period of limi- 
tation and at the stage of trial, before or 
after. The principle is that an applica- 
tion for amendment of the pleading should 
be ■within the time allowed for the in- 
stitution of the suit. 

3. Reference for the petitioner is also 
made to Ayyamperumal Chettiar v. Pala- 
niandi Chettiar, 1958-2 Mad LJ 540. 
Ramaswami, J. held, in similar circiun- 
stances, that an amendment shotild be 
freely allowed. That was a suit by an 
attaching creditor under O. 21, R. 63, Ci-vil 
P. C. to establish his right to attach and 
bring to sale certain property by avoiding 
a transfer of the property on the groimd 
that it had been made with the intent to 
defeat his claim. The learned Judge, in 
view of ILR (1940) Mad 808 = AIR 1940 
Mad 789, was aware that such a suit 
should be brought in a representative 
capacity in compliance ■with Order 1, 
Rule 8 of the Code. On the question of 
limitation the learned Judge observed 
that it was by then well settled that in 
a suit of this nature, where on account of 
ignorance or misapprehension there was 
no prayer that the decree that may be 
passed should be for the benefit of all the 
creditors, amendment should be freely 
allowed even at a late stage. 

' 4. With respect, I am not able to share 
that -view. The question is one of limi- 
tation and not one of sympathy or ex- 
pediency. If excusing the delay is per- 
missible, that is another ma^tter. In the 
absence of an enabling pro'vision, I do not 
see how, if on the date the application for 
amendment was made the suit wo'uld have 
been barred by limitation, there is any 
escape but that the application has got to 
be dismissed on the ground of limitation, 
and that is the principle laid do^wn in ILR 
(1940) Mad 808 = AIR 1940 Mad 789. As 
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I said, on principle that case is not dis- 
tinguishable from the instant one. 

5. The petitions are dismissed, but with 
no costs.. 

Petitions dismissed. 


AIE 1970 MADRAS 82 (V 57 C 22) 
KAILASAM J. 

T. V. Sundaram Iyengar and Sons (P) 
Ltd. by Managing Director, T. S. Krishna, 
Madurai, Petitioners v. State of Madras 
represented by Secy, to Go\i;., Dent, of 
Industries. Labour and Housing, Madras 
and others, Respondents. 

Writ Petns. Nos. 3463 and 3464 of 1967, 
D/- 19-9-1968. 

(A) Industrial Disputes Act (1947), 
Section 2-A (as inserted by Amendment 
Act 35 of 1965) — Constitution of India, 
Articles 245, 246; Schedule 7, List 3, 
Entry 22 and List 1 Entry 97 — Validity 
of Section 2-A — By amendment a dis- 
pute between single workman and 
management is deemed to be an industrial 
dispute — Competence of Parliament to 
legislate on individual dispute — Inter- 
pretation of Entry 22. 

The Court must interpret the relevant 
words in the entry in a natural way and 
give the said words the widest interpreta- 
tion. What the entries purport to do is 
to describe the area of legislative com- 
petence of the different legislative bodies, 
and so, it would be unreasonable to ap- 
proach the task of interpretation in a 
narrow or restrictive manner. (Para 5) 

Giving the term 'industrial dispute’ in 
Entry 22 of List 3 of Schedule 7 a wide 
and natural meaning, there is no reason 
for restricting it to disputes between a 
body of workmen and the management. 
A dispute between a single workman and 
the management would also come with- 
in the natural meaning of the term 
'Industrial Dispute’. 'The entry also 
includes labour disputes. There is no 
reason for excluding disputes between 
individual workman and the employer 
from the purview of ’the term 'Labour 
disputes.’ In the Industrial Disputes Act, 
provision is also made for determination 
of a dispute between an individual work- 
man and the management, such as Sec- 
tion 33-G (2) of the Act. 'The plea there- 
fore. that Parliament will have no power 
to legislates regarding disputes between an 
individual 'workifiUn and the employer has 
to be rejected. "Case law discussed. 

(Paras 5, 6) 

, Even if the amended Section 2-A of the 
industrial Disputes; Act is held to be not 
falling under Enti-y 22, List III, it would 
certainly fall under the residuary Entry, 
Entry 97, List. I. j (Para 7) 

GM/HM/C881/! ■•)/LGC/B 
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(B) Industrial Disputes Act (1947), Sec- 
tion 10 (1) (c) — Reference — Govern- 
ment can make a reference even if it had 
declined to make a reference earlier. 
W. P. No. 3436 of 1967 (Mad), Rel. on. 

(Para 8) 

(C) Constitution of India, Art. 226 — 

Industrial Disputes Act (1947), Ss. 10 (1) 
(c) and 2-A — Order of reference — 
Notification mentioning that industrial dis- 
pute has arisen between "workmen and 
the ManagemenP’ — But it was clear that 
what the Government was considering and 
what it was referring was whether non- 
employment of worker S is justified and 
if not to what relief he is entitled — Held 
it could not be said that order was vitiated 
due to misconception by Government that 
dispute was collectively between work- 
men and Management — As reference was 
competent after introduction of S. 2-A, 
legality of such a reference could not be 
questioned. (Para 9) 

(D) Constitution of India, Art. 226 — 

Industrial Disputes Act (1947), S. 10 (1) 
(c) — Reference — In notification, report 
of Labour Officer referred to as concilia- 
tion report — Such an error would not 
vitiate order of reference. (Para 9) 

Cases Referred: Chronological Paras 

(1967) W. P. No. 3436 of 1967 (Mad) 8 
(1965) AIR 1965 SC 1387 (V 52) « 

(1965) 2 SCR 355, Banarasi Das v. 

Wealth Tax Officer, Spl. Circle, 

Meerut B 

(1957) AIR 1957 SC 104 (V 44) =• 

1956 SCR 956, C. P. T. Service v. 

Raghunath 6 

(1957) 1957-2 AU ER 776 = 1957-2 

QB 483, R. v. Industrial Disputes 

Tribunal 8 

(1951) AIR 1951 Mad 616 (V 38) = 

• 1949-2 Mad LJ 789, Kandan Textile 

Ltd. V. Industrial Tribxmal (1), 

Madras 3 

V. K. Thiruvenkatachari for A. R. 
Ramanathan, P. Vedavalli, for Petitioner? 
Government Pleader, K. V. Sankaran, 
N. T. Vanamamalai, R. Ganesan, S. Rama- 
swami, S. T. Ramalingam and S. Shakir, 
for Respondents. 

ORDER; — These two writ petitions are 
filed by Messrs T. V. Sundaram Iyengar 
and Sons (P) Ltd., by its Managing Direc- 
tor, Sri T. S. Krishna. The third respon- 
dent was employed as an apprentice in the 
company from 1-5-1964 under order dated 
29-4-1964 for a specific period of twelve 
months. After the period of apprentice- 
ship. the third respondent was talcen as a 
probationer tmder a fresh contract of ser- 
vice as a Prabationary Technical Assistant 
with effect from 1-5-1965. There was ^ 
enquiry regarding the misconduct of the 
third respondent, and his .probation was 
terminated by an order dated 3-2-1966. 
The Labour Officer, Tirunelveli. sent a 
conciliation report on 31-12-1966 to tlie 
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Government and on consideration thereof, 
the Government passed its order dated 
24-2-1967 declining to make a reference. 
Subseauently, on 6-7-1967 the Govern- 
ment referred the matter for adjudication. 

2. In these petitions the main conten- 
tion, that is raised is that Section _2-A of 
the industrial Disputes Act, 1947, is ultra 
vires and void and violative of Arts. 14 
and 19 of the Constitution of India. As 
the validity of a Central enactment was 
Questioned, notice was given to the 
Attorney General and the matter comes 
up for final disposal 

3. Mr. V. K. Thiruvenkatachari, learn- 
ed counsel for the petitioners, submitted 
that Section 2-A of the Industrial Disputes 
Act is beyond the legislative competence 
of the Parliament. Section 2-A of the In- 
dustrial Disputes Act runs thus: — 

"Where any employer discharges, dis- 
misses, retrenches or otherwise terminates 
the services of an individual workman, 
any dispute or difference between that 
workman and his employer connected 
with, or arising out of, such discharge, dis- 
missal, retrenchment or termination, shall 
be deemed to be an industrial dispute not- 
withstanding that no other workman nor 
any union of workmen is a party to the 
dispute”. 

By the amendment, a dispute between a 
workman and his employer is deemed to be 
an industrial dispute notwithstanding that 
no other workman nor any union of work- 
men is a party to the dispute. Before the 
introduction of this amendment, 'indus- 
trial dispute' was defined under Section 2 
(k) as meaning any dispute or difference 
between 'employers and workmen’. In- 
dustrial dispute between employers and 
workmen had been understood as some- 
thing more than an individual dispute be- 
tween a worker or a few workers and the 
employer. It must be a collective dis- 
pute, a dispute between the employer on 
the one hand and the entire establishment 
or a part of the establishment on the 
other hand in which case it is reasonable 
to presume that at least a substantial 
number of the employees in the establish- 
ment as a whole or in the concerned part 
of the establishment should be at dispute 
— wde Kandan Textile Ltd. v. Industrial 
^ibunal (1) Madras, AIR 1951 Mad 616. 
The same view is taken in R. v. Industrial 
Disputes Tribunal, 1957-2 All ER 776 that 
the dispute should be between a body of 
workmen and the management and not 
merely a dispute between a single work- 
man and Ms employer. By this amend- 
ment, a dispute between a single work- 
man and the management is deemed to be 
an industrial dispute. 

4. The contention of Mr. V. K. Thiru- 
venkatachari, the learned counsel for the 
petitioners, is that Parliament has no 
power to convert an individual dispute 
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into an industrial dispute. Entry 22 in 
List III, Seventh Schedule of the Constitu- 
tion of India is "Trade Unions; industrial 
and labour disputes”. It is submitted that 
the term "Industrial Dispute” has acquir- 
ed a specific meaning in law as a dispute 
between a body of workmen and the 
management and Entry 22 in List III can- 
not be construed as empowering the 
Parliament to legislate on dispute between 
a single workman and the management. 
Referring to Ent:^ 7, List III, it was sub- 
mitted that Parliament may legislate re- 
garding 'contracts’; but Entry 22 in List III 
may not be wide enough to empower 
Parliament to legislate on individual dis- 
putes also. The meaning of the word 
"deemed” which is used in the amended 
Section 2-A of the Industrial Disputes 
Act was relied on for the submission that 
it was an admission on the part of the 
Parliament that what was not an indus- 
trial dispute was deemed to be an indus- 
trial dispute notwithstanding that it is 
not an industrial dispute — vide "Words 
and Phrases Judicially defined,” Volume 
n, page 48 Roland Brovm. 

5. It has been held that the entries in 
the various lists should be given a wide 
meaning. In Eanarasi Dass v. Wealth Tax 
Officer. Spl. Circle, Meerut, AIR 1965 SC 
1387 it has been held that the Court must 
interpret the relevant words in the entry 
in a natural way and give the said words 
the widest interpretation. What the en- 
tries purport to do is to describe the area 
of legislative competence of the different 
legislative bodies, and so, it would be un- 
reasonable to approach the task of inter- 
pretation in a narrow or restrictive 
manner. The Supreme Court held that 
the word 'individuals’ used in Entry 86, 
List I would include a Hindu undivided 
family. Giving the term 'industrial Ms- 
pute’ a wide and natural meaning, there 
is no reason for restricting it to disputes 
between a body of workmen and the| 
management. A dispute between a single 
workman and the management would also 
come within the natural meaning of the 
term 'Industrial dispute”. The entry also 
includes labour disputes. There is no 
reason for excluding disputes between 
individual workman and the employer 
from the purview of the term 'labour dis- 
putes”. 

6. Dealing with the C. P. and Berar 
Industrial Disputes Settlement Act (23 of 
1947), the Supreme Court observed in 
C. P. T. Service v. Raghunath, AIR 1957 
SC 104 at p. 109 thus: — 

"While Act No. 14 of 1947 may be said 
to be primarily concerned with disputes of 
labour as a class. Act No. 20 of 1946 is 
directed to getting the rights of an em- 
ployee rmder a contract defined. Now, as 
the C. P. and Berar Industrial Disputes 
Settlement Act No. 23 of 1947 covers the 
ground occupied by both Act No. 20 of 
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1946 and Act No. 14 of 1947, it would be 
proper to interpret the expression 'indus- 
trial dispute’ therein in a sense wider than 
what it bears in Act No. 14 of 1947, so as 
to cover not only disputes of workmen as 
a class but also their individual disputes”. 
Thus, the Supreme Court as accepted the 
position that the expression 'industrial dis- 
pute’ would also include individual dis- 
putes. It is also seen that in the Indus- 
trial Disputes Act, provision is also made 
for determination of a dispute between an 
individual workman and the management, 
such as Section 33-C (2) of the Act. The 
plea therefore, that Parliament will have 
no power to legislate regarding disputes 
between an individu^ workman and the 
employer has to be rejected. 

7. The learned Government Pleader 
submitted that even if it is conceded for 
purposes of argument that the amendment 
would not fall within the scope of Entry 
22, list III, it would in any event fall 
under the residuary Entry, Entry 97, List I 
which empowers the Parliament to legis- 
late on any_ matter not enumerated in 
List II or List III, including any matter 
not mentioned in either of those lists. The 
submission of the learned counsel for the 
petitioners is that if the Entry contemplat- 
ed only a dispute collectively between the 
workmen and the management, the resi- 
duary entry cannot be relied on to enable 
the Parliament to legislate on individual 
disputes. This contention cannot be ac- 
cepted, for, the learned Coimsel is unable 
to state how what does not fall within the 
entries will not come under the residuary 
entry. Even if the amended Section 2-A 
of the Industrial Disputes Act is held to 
be not falling imder Entry 22, List III, it 
would certainly fall imder the residuary 
Entry, Entry 97, List I. The main con- 
tention of the learned counsel for the peti- 
tioners regarding the legislative compe- 
tence of the Parliament to legislate Sec- 
tion 2-A of the Industrial Disputes Act 
therefore, fails, 

8. The plea of the learned counsel for 
the petitioner that the State Government 
has no right to make a reference when 
once it has refused to make a reference 
has not been accepted by this Court. In 
W. P. No. 3436 of 1967 (Mad) the right of 
the Government to make a reference even 
after it had declined to make a reference 
earlier has been upheld by this Court. 

9. The last contention of the learned 
Counsel for the petitioners is on the 
merits. The learned Counsel submitted 
that the order of reference is vitiated by 
errors apparent on the face of the records. 
The order of reference states that on a 
reconsideration of the orders passed in . 
G. T. Kt. No. 396, Industries, Labour and 
Housing, dated 24-2-1967, _ the Govern- 
ment have referred for adjudication ILe 
dispute about non-employment of Thiru 
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S. Krishnan, The notification making the 
reference in G. O. Kt. No. 1231, dated 6& 
July 1967 is in the following terms: — 

“Whereas the Government are of 
opinion that an industrial dispute has 
arisen between the workmen and the 
management of T. V. Simdaram Iyengar 
and Sons (P) Ltd., Tirunelveli, in respect 
of matters mentioned in the annexure to 
this orden — 

And whereas, in the opinion of the Gov- 
ernment of Madras, it is necessary to 
refer the said dispute for adjudication? 
Now, therefore, in exercise of fte powers 
conferred by Section 10 (1) (c) of the In- 
dustrial Disputes Act, 1947 (Central Act 
14 of 1947), the Governor of Madras here- 
by directs the said dispute be referred 
for adjudication to the Labour Court, 
Madurai”. 

The dispute that is referred is— > 

1. "Whether the non-employment of 

Thiru S. Krishnan is justified and 
if not to what relief he is entitled. 

2. To compute the relief if any award- 

ed in terms of money if it can be 
computed”. 

The submission on behalf of the peti- 
tioner is that there is nothing to indicate 
that the Government was aware of the 
fact that the dispute was between an in- 
dividual workman and the management 
and as the Government was under the 
impression that it was a collective dispute 
between the worlonen and the manage- 
ment of T. "V. Sundaram Iyengar and Sons 
(P) Ltd., the order is vitiated due to the 
misconception by the Government. This 
plea is mainly based on the wording of 
the notification that an industrial dispute 
has arisen between the "workmen and the 
management” of T. V. Sundaram Iyengar 
and Sons (P) Ltd. I am unable to accept 
this contention, for, it is clear that what 
the Government was considering and what 
it was referring was whether the non- 
employment of Thiru S. Krishnan is justi- 
fied and if not to what relief he is entitl- 
ed. The plea that the Government was 
under the misapprehension that the dis- 
pute was collectively between the work- 
men and the management is not borne out 
from the documents. It is clear that the 
Government was dealing with the dispute 
which related to the dismissal of Thiru 
S. Krishnan and they referred that dis- 
pute. 

As the reference is competent after the 
introduction of Section 2-A of the Indus- 
trial Disputes Act, the legality of such a 
reference cannot be questioned. It was 
also pointed out that another error com- 
mitted in the notification is that the report 
of the Labour Officer is referred to as the 
conciliation report. The report of 6-4- 
1967 is not a conciliation report. It is oruy 
the remarks of the Labour Officer on the 
petition dated 6-3-1967 of Thiru S. 
Krishnan. It is conceded by the Gov- 
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eminent that this is an error. But I do 
not think that this error would in any 
way vitiate the order of reference. AU 
the -contentions raised by the learned 
counsel for the petitioner fail and these 
writ petitions are dismissed with coste. 
Advocate’s fee Rs. 200 one set for both 


the cases. 


Petition dismissed. 
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KRISHNASWAMY REDDY, J. 

T. Subbiah, (Accused) Petitioner _v. 
S. K. D. Ramaswamy Nadar, (Complain- 
ant) Respondent. 

Criminal Revn. Case No, 1306 of 1968; 
Criminal Revn. Petn. No. 1289 of 1968, 
D/-17-2-1969. 

(A) Criminal P. C. (1898), S. 94 — Word 
“thing” refers to physical or material ob- 
ject — Summons for purpose of taking 
specimen signature or handwriting is, not 
for production of any document or thing. 

Section 94, Criminal P. C., applies only 
to cases where the Court requires the 
■production of any document or other thing 
necessary or desirable for the purpose of 
any investigation, inquiry, trial or other 
proceeding under the Criminal P, C, The 
word "thing” referred to therein is a 
physical object or material and does not 
refer tq an abstract thing. Therefore, it 
cannot be said that issuing of summons 
to a person for the purpose of taking his 
specimen signature or handwriting is for 
the production of any document or a 
thing contemplated under S: 94. 

(Para 6) 

(B) Constitution of India, Art. 20 (3) — 

Court directing a person to give his 
specimen Signature and handwriting ~ 
Does not amoimt to testimonial compulsion 
offending Art. 20 (3) — (Point conceded in 
view of AIR 1961 SC 1808). (Para 7) 

(C) Evidence Act (1872), Ss. 73, 45, 47 
— Court ^cannot direct person to give 
specimen signature and handwriting pend- 
ing investigation by Police — Nature and 
extent of Court’s power in such matter, 
explained — Sine qua non of applying 
S. 73 is enquiry before Court — AIR 1962 
Pat 255 (FB), Dissented from — (Identifica- 
tion of Prisoners Act (1920), S. 5) — (Cri- 
mmal P. C. (1898), Ss. 164, 173). 

The petitioner was arrested by Police 
in connection with certain offences of 
cheating, forgery etc. and subsequently re- 
leased on bail. Pending the investigation 
the Police filed a Memo to Sub-Divisional 
Magistrate requesting him to direct the 
petitioner to give specimen signature and 
handwriting for purposes of further inves- 
tigation. On issue of notice by the Magis- 
trate: 

HM/HM/D500/69/HGP/B 


Held, that the Magistrate had no power 
to direct the accused to give his specimen 
handwriting or signature in the course of 
investigation by the police at their in- 
stance. (Para 19) 

Court can form opinion in respect of 
handwriting either (a) on the opinion of 
an expert or (b) on the opinion of a 
person acquainted with the handwriting 
or (c) by comparison by the Court itself. 
Under Section 73, the Court by its own 
comparison of writing has to form its 
opinion. This power under Section 73 can 
be exercised by the Court without being 
asked for by any party. ‘While exercis- 
ing such power, tiie Court for the purpose 
of comparison, can take the extraneous 
aid by using magnifying glass, by obtain- 
ing enlargement of photographs or by even 
calling an expert. (Para 8) 

Under Section 73 an additional power 
is conferred on the Court to direct any 
person present in Court to write any words 
or figures. But to direct a person to write 
words or figures for the purpose of com- 
parison, there must be (i) a cause before 
the Court, (ii) the person so directed must 
be a party to the cause, (iii) he should be 
present in Court in respect of the said 
cause and .(iv) such comparison must be 
necessary to determine the issue raised in 
the said cause. The sine qua non of ap- 
plying the provisions of the Evidence Act 
is the enquiry by a Court. (Para 10) 

The Magistrates cannot take part in the 
investigation by the police or aid the 
police in any manner except in cases 
where such assistance is specifically pro- 
vided in the Criminal P. C. or under any 
other statute. (Paras 11, 12) 

Also the contrast between S. 5 of the 
Identification of Prisoners Act and Sec- 
tion 73, Evidence Act shows that the 
Court imder S. 73, Evidence Act does not 
have even power to issue siunmons to the 
person to be present in Court tmless he 
is already present in Court as a party 
concerned in the proceeding before it. The 
Magistrate can «mect a person to give his 
finger prints in the course of investiga- 
tion by the police by virtue of Section 5 
of the Identification of Prisoners Act but 
not trader Section 73 of the Evidence Act 
though the finger prints are included 
therein for the purpose of comparison. AIR 
1962 Pat 255 (FB), Dissented from; AIR 
1961 SC 1808, Disting: 1966 Mad LJ (Cri) 
298 (Ker) & AIR 1958 Bom 207 & AIR 
1958 Cal 123, Rel. on. (Para 13) 

(D) Evidence Act (1872), S. 73 — "Any 
person” — Interpretation of — Those 
words refer to persons who are parties 
to “cause” pending before Court, 

Though the words "any person” are so 
wide as to include all persons, the words 
“person present in Court” limit only those 
persons who are before the Court to 
whom the Court may give a direction, to 
write any words or figures. Again, those 
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words may not include an onlooker or 
a spectator but refer to persons who are 
parties to a 'cause’ pending before the 
Court. It may include even the witnesses 
of the contesting parties in the said cause. 

(Para 10) 

(E) Evidence Act (1872), S. 73 — Ex- 
ercise of powers under — Stage for — 
Warrant for arrest of accused issued under 
Ss. GO to 63, Criminal P. C. — Power is 
not one exercised in course of enquiry or 
trial — Power under S. 73, Evidence Act 
could not be exercised. AIR 1962 Pat 
255 (FB), Dissented from. (Para 15) 

Cases Referred: Chronological Paras 

(1966) 1966 Mad LJ Cri 298 = 1965 
Ker LT 950, Aloysious John v. 

State of Kerala 16 

(1962) AIR 1962 Pat 255 (V 49) = 

1962 (2) Cri LJ 84 (FB). Gulzar 
Khan v. State 15, 16 

(1961) AIR 1961 SC 1808 (V 48) = 

1961 (2) Cri LJ 856, State of 
Bombay v. Kathi Kalu Oghad 

4, 7, 14 

(1960) AIR 1960 Cal 32 ( V 47) = 

1960 Cri LJ 56, Farid Ahmed v. 

The State 14 

(1958) AIR 1958 Bom 207 (V 45) = 

1958 Cri LJ 619, State v. Poonam- 
chand 17 

(1958) AIR 1958 Cal 123 (V 45) == 

1958 Cri LJ 367, Hiralal v. State 18 
(1928) AIR 1928 >C 277 (V 15) = 

28 Mad LW 737, Kessarbai v. 
Jethabhai Jivan 9 

K, Ramaswami, for Petitioner; Assis- 
tant Public Prosecutor, for the State: A. 
Shanmughavel, for the Complainant. 

ORDER: — This revision petition has 
been filed by the accused in Crime No. 4 
of 1968, District Crime Branch, Rama- 
nathapuram at Madurai, against the order 
of the Sub-Divisional Magistrate. Srivili- 
putur, directing him to appear on 27-11- 
1968 for taking his specimen signature and 
handwriting for the purpose of investiga- 
tion. 

2. The relevant facts necessary for the 
appreciation of the contentions raised by 
the petitioner are briefly as follows; 

3. The petitioner was arrested by the 
Rajapalayam Police in connection with 
certain offences of cheating, forgery etc., 
alleged to have been committed by him. 
He was subsequently released on bail. 
While the investigation was pending, the 
Inspector of Police, District Crime Branch, 
Ramanathapuram, filed a memo on 21-9- 
1968 before the Sub-Divisional Magistrate, 
Srivilliputtur, requesting him to direct 
the petitioner to give his specimen hand- 
writing and affix his specimen signature 
both in ink and pencil for the purpose of 
further investigation in the matter. On 
that memo, the . learned Sub-Divisional 
Magistrate issued notice to the petitioner 
asldng him to appear on 5-10-1968 and 


give his specimen handwriting and signa- 
ture for the purpose of further investi- 
gation. On 5-10-1968 the petitioner ap- 
peared through his counsel and filed an 
objection petition alleging that he was not 
bound in law to furnish specimen hand- 
writing or signature as that would amount 
to testimonial compulsion to offer evi- 
dence against himself, offending Art. 20 
(3) of the Constitution of India. 

4. After hearing both sides, the learn- 
ed Sub- Divisional Magistrate following the 
decision of the Supreme Court in State of 
Bombay v. Kathi Kalu Oghad, AIR 1961 
SC 1808 overruled the objections raised 
by the petitioner and directed him to ap- 
pear on 27-11-1968 for the purpose of 
giving his specimen signature and hand- 
writing. 

_5. Against the above order, this re- 
vision has been filed. In this revision 
petition, the petitioner raised the follow- 
ing points; (1) that the Sub-Divisional 
Magistrate has no jurisdiction to issue any 
summons to the petitioner under Sec. 94, 
Criminal P. C. for the purpose of produc- 
ing any documents and consequently for 
complying with the directions issued by 
the Court: (2) that the direction given by 
the Court insisting upon the petitioner to 
give his specimen signature and hand- 
writing would amount to testimonial com- 
pulsion offending Art. 20 (3) of the Con- 
stitution of India. This point has been 
raised in the lower Court and negatived: 
(3) that the Sub-Divisional Magistrate had 
no jurisdiction under Section 73 of the 
Evidence Act to direct the petitioner to 
give his specimen handwriting or signa- 
ture when the charge-sheet had not been 
filed, in other words, the Sub-Divisional 
Magistrate had no jurisdiction to exercise 
this power under Section 73 of the Evi- 
dence Act during the pendency of the in- 
vestigation while he has not taken cogni- 
zance of the case. 

6. In respect of the first point that the 
Sub-Divisional Magistrate has no jurisdic- 
tion under Section 94. Criminal P. C. to 
issue summons to the petitioner for the 
purpose of taking his specimen signature 
or handv/riting from him. I am of the 
view that there is nothing to indicate, that 
the learned Sub-Divisional Magistrate has 
issued summons to the petitioner under 
Section 94, Criminal P. C. Section 94, Cri- 
minal P. C., will apply only to cases where 
the Court requires the production of any 
document or other thing necessary or 
desirable for the purpose of any investi- 
gation, inquiry, trial or other proceeding 
under the Criminal P. C. In this case, the 
summons was not issued to the petitioner 
for the production of any document or anv 
other thing. The word "thing” referred 
to in Section 94. Criminal P. C. is a physi- 
cal object or material and does not refer 
to an abstract thing. It cannot be said 
that issuing of summons to a person for* 
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the purpose of taking his specimen signa- 
ture or handwriting is for the production 
of any document or a thing contemplated 
under Section 94, Criminal P. C. It is 
not the case of the prosecution that the 
learned Magistrate exercised his_ power 
under Section 94, Criminal P_. _C., in 
ing summons to the petitioner The 
learned Counsel for the petitioner is un- 
able to substantiate this point and ulti- 
mately did not press it. 

7. In respect of point No. 2 that direct- 
ing the petitioner to give his specimen 
signature and handwriting will amount to 
testimonial compulsion under Art. 20 (3) 
of the Constitution of India, the learned 
counsel was unable to press this point in 
view of the decision of the Supreme Court 
in AIR 1961 SC 1808. 

8. In respect of point No. 3 the main 
question that arises is, as already pointed 
out, whether the Court has got power to 
direct the accused to give his specimen 
handwriting, signature or to write words 
or figures in the course of the investiga- 
'tion by the police, under Section 73 of the 
Indian Evidence Act. It, therefore, be- 
comes necessary to consider the scope of 
Section 73 of the Evidence Act which runs 
thus; 

"In order to ascertain whether a signa- 
ture, writing or seal is that of the per- 
son by whom it purports to have been 
written or made, any signature, writing or 
seal admitted or proved to the satisfac- 
tion of the Court to have been written 
or made by that person may be compared 
with the one which is to be proved, al- 
though that signature, writing or seal 
has not been produced or proved for any 
other purpose. 

The Court may direct any person pre- 
sent in Court to write any words or 
figures for the purpose of enabling the 
Court to compare the words or figures so 
written with any words or figures alleg- 
ed to have been written by such person. 

This section applies also, with any 
necessary modifications, to finger im- 
pressions.’’ 

^is s^tion, therefore, makes it dear 
that, when the Court considers necessary 
to ascertain whether the signature, writ- 
ing or seal is that of the person, alleged 
to have been written or made, the Court 
can compare such signature, writing or 
seal with the admitted or proved signa- 
ture, writing or seal of that person and 
that while doing so, the Couii is em- 
powered to direct any person present in 
Court to write any words or figures for 
the purpose of enabling the Court to 
compare such words or figures with those 
alleged to have been written by that per- 
son. This is an enabling provision for the 
Court making an enquiry in' determin- 
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ing an issue to form its opinion by com- 
parison of the words or figures as the case 
may be in a given case. In respect of the 
proof of handwriting or signature, we 
have two other modes provided under the 
Evidence Act. Under Section 45, the 
opinions of experts specially skilled in 
such signs will be relevant for fom^g 
an opinion by the Court on such points. 
Under Section 47, the opinion of any per- 
son acquainted with the handwriting of 
the person by whom it is supposed to be 
written or signed, will be relevant for the 
purpose of tiie Court forming an opinion 
whether a particular document was 
written or signed by him. Section 73 of 
the Evidence Act provides the third 
method. Thus the Court can form opinion 
in respect of handwriting either (a) on the 
opinion of an expert or (b) on the opinion 
of a person acquainted with the hand- 
writing or (c) by comparison by the Court 
itself. Under Sections 45 and 47 of the 
Evidence Act, the Court has to form an 
opinion on the opinion of others, whereas 
under Section 73 of the Evidence Act, the 
Court by its own comparison of writings 
has to form its opinion. In spite of the 
opinions of expert or a person acquainted 
with the handwriting, the Court could 
still, if it desires to use its skill in compar- 
ing the handwriting or signatures, do so 
imder Section 73, to which no party to 
the cause will have a right, to question or 
object to. This power under Section 73 
can be exercised by the Court without 
being_ asked for by any party. While 
exercising such power, the Court for the 
purpose of comparison, can take the ex- 
traneous aid by using magnifying glass, 
by obtaining enlargement of photographs 
or by even calling an export — all these to 
enable the Court to determine by com- 
parison. There is no basis for the view 
that the County cannot seek extraneous aid 
for its comparison; but on the other hand, 
there is indication in Section 73 of the 
Ewdence Act itself that such extraneous 
aid might be necessary. Section 73 enables 
the Court to compare the finger impres- 
sions also. The finger impressions cannot 
be normally compared by naked eye 
without a special skill required for tiie 
purpose. In comparing finger impressions, 
the Court may have to take necessarily 
the help of a skilled person, 

9. In Kessarbai v. Jethabhai Jivan, 
AIR 1928 PC 277, the Privy Council while 
dealing with the scope of Section 73 of 
the Evidence Act, observed that mere 
comparison of signatures without the aid 
in evidence of microscopic enlargements 
or any expert advice is dangerous. 

10. For the purpose of comparison 
under Section 73 by the Court, an addi- 
tional power is conferred on it to direct 
any person present in Court to write any 
words or figures enabling the Court to 
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compare them with any words or figures 
alleged to have been written by such per- 
son. Though the words "any person”are 
so wide as to include all persons, the 
words "person present in Court” would 
limit only those persons who are before 
the Court to whom the Court may give a 
direction, to write any words or figures. 
Again here, in my view, the words "any 
person present in Court” may not iuclude 
an onlooker or a spectator who has come 
to Court for the purpose of sight seeing 
or for even witnessing the proceedings in 
Court. The words "any person present in 
Court” will refer to persons who are par- 
ties to a 'cause’ pending before the Court, 
It may indude even the witnesses of the 
contesting parties in the said cause, It 
is clear to my mind that, to direct a per- 
son to write words or figures for the pur- 
pose of comparison, there mUst be a cause 
before the Court, that the person so direct- 
ed must be a party to the cause, that he 
should be present in Court in respect of 
the said cause and that such comparison is 
necessary to determine the issue raised 
in the said cause. If there is no cause 
pending before the Court for its deter- 
mination, the question to ascertain the 
signature or handwriting of a person will 
not arise at all and, therefore, the pro- 
visions of Section 73 of the Evidence Act 
will apply only when a matter is pending 
before the Court and not otherwise. The 
provisions of the Evidence Act will apply 
only in relation to matters of fact under 
enquiry before a Court. If there is no 
enquiry by a Court, there is no scope of 
applying any of the provisions of the Evi- 
dence Act. The sine qua non of applying 
the provisions of the Evidence Act is the 
enquiry by a Court. 

11. The enquiry or trial In ciiminal 
cases commences only after the court takes 
cognizance of the matter provided imder 
Section 190, Criminal P. C. The cogni- 
zance for the Court is taken either on a 
private complaint or on a report by the 
police or on any other information receiv- 
ed from any person or upon his own 
knowledge or suspicion that an oSence 
has been committed. 

12. The final report trader Section 173, 
Criminal P. C., is submitted by the police 
as a result of investigation under Chapter 
XrV of the Criminal P. C. The Magistrates 
caimot take part in the investigation by 
the police or aid the police in any manner 
except in cases where such assistance is 
specifically provided in the Criminal P. C. 
or under any other statute, such as re- 
cording of statements from witnesses and 
recording of confession from the accused 
under S. 164, Criminal P. C., in the course 
of the investigation by the police. 

13. Under Section 5 of the Identifica- 
tion of Prisoners Act, . 1920 it is specifically 


provided that if a Magistrate Is satisfied 
that, for the purposes of any investigation 
or proceeding mder the Code of Criminal 
Procedure, it is expedient to direct any 
person to allow his measurements or 
photograph to be taken, he may make an 
order to that effect. It also provides that 
in that case, the person to whom ' the 
order relates shall be produced or shaff 
attend at the time and place specified in 
the order and shall allow his measurements 
or photograph to be taken as the case may 
be, by a police officer. The word "measure- 
ments” mentioned in the said provision 
will include finger prints and foot prints 
but not the handwriting or the signature. 
It is very_ significant to note that taking 
of handwriting or signature from a person 
by a Magistrate in the course of investi- 
gation by the police is specifically exclud- 
ed. When the Parliament made this en- 
actment, it must have had in its mind not 
only that Section 73 of the Evidence Act 
does not. give power to the Court to take 
finger prints, signature and handwriting 
from a person in the course of investiga- 
tion by the police but also it must have 
thought that it might not be necessaiy to 
include the taking of handwriting or 
signature of a person in the course of in- 
vestigation by the police. Otherwise, 
there is no tan^ble reason for the Parlia- 
ment to exclude, imder the Identification 
of Prisoners Act, the taldhg of handwrit- 
ing or signature. The Parliament must 
have probably thought that though the 
taking of the handwriting or the signature 
of a person is one of the modes of identi- 
fication, it was not an infallible one and 
that the better mode of proving the h^d- 
writing or signature is what is provided 
under S. 47'of the Evidence Act, namely, 
•&e evidence of that person who is 
acquainted with the signature of the per- 
son concerned. In this context, it is also 
worthwhile to note in contrast to Sec. 73 
of the Evidence Act that this section em- 
powers the Magistrate to direct any person 
irrespective of the fact whether that per- 
son is a party to the cause or not, and the 
section also empowers the Magistrate to 
direct a person to be produced before him 
at the time and place specified by him 
and does not confine only to those per- 
sons present in Court. By this contrast 
between these two prowsions. though 
under different statutes, it appears to my 
mind that the Court under S. 73 of the 
Evidence Act does not have even power to 
issue summons to the person to be present 
in Court unless he is already present in 
Court as a party concerned in the proceed- 
ing before it. The Magistrate can direct a 
person to give his finger prints in the 
course of investigation by the police b.y 
virtue of Section 5 of the Identification of 
Prisoners Act but not trader Section 73 of 
the Evidence Act though the finger prints 
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lare included therein for the purpose of 
•comparison. 

14. It is contended by Sri Shanmugha- 
vel, the learned counsel appearing for the 
complainant that in the interests of jus- 
tice it is the duty of the Magistrate to 
assist the police in the course of investi- 
gation and that Section 73 must be read 
so as to give a liberal meaning to it and 
he stresses this point further, stating that 
there is no other provision imder any 
other statute enabling a Magistrate to 
direct a person to give his handwriting or 
signature in the course of investigation. 
Ibere is a fallacy in this contention. If, 
in the interests of justice, even, before the 
Court takes cognizance of the case, it 
would assist the Police Officer in investi- 
gation equally, in the interests of Justice, 
it can be contended that a party accused 
of an offence by the police, even before 
the MagMrate takes cognizance of the 
case against him, could approach the 
Magistrate and seek his assistance to take 
his specimen signature or handwriting for 
the purpose of comparison in the course 
of investigation by the police to establish 
his innocence. Can it be said that the 
Magistrate could comply with tiie request 
of the party before taffing cognizance of 
the case against him? This will lead to 
an anomaly. The learned counsel is im- 
able to press this point further. But, how- 
ever, he relied upon a decision of the 
Supreme Court in AIR 1961 SC 1808. 

On a careful reading of the decision of 
the_ Supreme Court, I do not find any 
basis for the contention of the learned 
counsel that even during the investiga- 
tion,_ the Magistrate can direct a person 
to give the specimen handwriting or 
signature under Section 73 of the Evi- 
dence Act. That decition arose from three 
appeals from three States, namely, Bom- 
bay, Punjab and West Bengal. In the 
Bombay case, the Police, in the course of 
the investigation, had obtained speci- 
men handwritings of the accused for the 
purpose of comparison of the handwrit- 
gig m the disputed document. In the 
. Bimjab case, the impressions of the 
palms and fingers of the accused were 
take n . by the police in the course of 
^.^stigation in the presence of a Magis- 
w^te, obviously under the provisions of 
sections 5 . and 6 of the Identification of 
Prisoners Act. In the West Bengal case, 
me facts of which are similar to the 
fects of the present, case, the accused, after 
^ was released on’ bail, was directed by 
me Magistrate under Section 73 of the 
Evidence Act to give his specimen 'writ- 
ing and signature for •the purpose of 
comparison, during the investigation by 
the police and at their instance. The 
learned counsel depends upon the follow- 
ing passage in ■the said decision. 

"To be a -witness” may be equivalent 
to "furnishing evidence” in the sense of 


maldng oral or •written statements, but 
not in the larger sense of the expression 
so as to include gi'ving of thumb impres- 
sion or impression of palm or foot or 
fingers or specimen ■writing or exposing 
a part of the body by an accused person 
for the "purpose of identification”. "Furni- 
shing e'vidence” in the latter sense could 
not have been ■within the contemplation 
of the Constitution-makers for the simple 
reason that — though they may have 
intended to protect an accused person 
from the hazards of self-incrimination, in 
■the light of the English law on 'the subject 
— "they could not have intended to put 
obstacles in the way of efficient and effec- 
tive investigation into crime and of bring- 
ing criminal to justice. The taking of 
impressions of parts of the body of an 
accused person very often becomes 
necessary to help the investigation of 
crime. It is as much necessary to pro- 
tect an accused person against being 
comp^ed to incriminate himself, as to 
arm the agents of law and the law Courts 
■with legitimate powers to bring offen- 
ders to justice. iWthermore it must be 
assumed that the Constitution-makers 
were aware of the existing law, for ex- 
ample, Section 73 of the E^dence Act or 
Sections 5 and 6 of the Identification of 
Prisoners Act (33 of 1920). Sec. 5 autho- 
rises a Magistrate to direct any person to 
allow his measurements or photographs to 
be taken if he is satisfied that it is expe- 
dient for the purposes of any investigation 
or proceeding under the Code of Criminal 
Procedure to do so; .'Measurements’ in- 
clude finger impressions and foot-print 
impressions. If any such person who is 
directed by a Magistrate imder S. 5 of 
■the Act, to allow his measurements or 
photographs to be taken resists or refuses 
to allow the taking of the measurements 
or photographs, it has been declared law- 
ful by Section 6 to use all necessary 
means to secure the taking of the required 
measurements or photographs. Similarly 
Section 73 of the Evidence Act authorises 
■the Court to permit the taking of finger 
impression or a specimen hand-writing or 
signature of a person present in Court, if 
necessary for the purpose of compari- 
son”. 

Nowhere In this -passage we find ■ffiat 
Section 73 of the Evidence Act authorises 
the Court to take the finger impression or 
specimen hand-writing of the person ■pre- 
sent in Court in 'the course of investiga- 
tion by -ffie police. It is "true that in the 
West Bengal case, (the point of) the speci- 
men hand-writing or signature to be taken 
in the course of investigation by the police 
does not appear to have been raised at alL 
It is also significant to note that in the 
decision of the High Court of West Bengal 
against which the appeal was filed report- 
ed in Farid Ahmed v. The State, AIR 1960 
Cal 32, it was held that the order could 
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not have been made under Section 73 of 
the Evidence Act as it was made in the 
course of an investigation. This appears 
to be the finding given by the West 
Bengal High Court in that case on that 
point. In the appeal, against the decision 
of the High Court to the Supreme Court, 
this point was not at all raised. The 
Supreme Court was wholly concerned in 
all the three cases, irrespective of the 
details of the facts of those cases, with the 
question whether the taking of finger 
prints, handwriting etc., etc., from an ac- 
cused either under the Identification of 
Prisoners Act or under S. 73 of the Evi- 
dence Act, would offend Art. 20 (3) of the 
Constitution. This is made very dear in 
the first sentence of para 2 of the majority 
judgment which is as follows; 

"It is not necessary to state in any detail 
the facts of each of the cases now before 
us. We shall, therefore, state only so 
much of the facts as have occasioned 
calling in aid of the provisions of CL (3) 
of Art. 20 of the Constitution”. 

This passage makes it abundantly clear 
that the Supreme Court was not concern- 
ed with any other question in relation to 
the facts of each of these cases. I am, 
therefore, of the view that there is no 
basis for the contention of the learned 
counsel that the Supreme Court has at 
least indirectly approved the point that 
the Magistrate can take handwriting or 
signature of the accused in the course of 
investigation. 

15. The learned counsel relied upon a 
Full Bench case of the Patna Court in 
Gulzar Khan v. State, AIR 1962 Pat 255 
(FBI which is similar to the facts of this 
case. The facts of that case are these; 
They were concerned %vith three cases. 
In one case, the accused were directed by 
the Magistrate to appear before the’ police 
for giving their finger-prints arid foot 
prints for the purpose of comparison in 
the course of investigation, when the ac- 
cused were on bail. In the second case, 
the accused was directed by the Magis- 
trate to appear before the Sub Inspector of 
Police and to give spedmen of his signa- 
ture for the purpose of comparison while 
he was on bail and the investigation was 
pending. In the third case, the Magis- 
trate directed the accused to appear before 
him and to give specimen handwritings 
and thumb-impressions. To an argument 
by the counsel that Section 73 of the Evi- 
dence Act cannot be invoked by the 
Magistrate before taking cognizance of the 
case and that the Magistrate was not em- 
powered under S. 73 to direct a per- 
son to give specimen handwriting and 
thumb impressions for the purpose of 
investigation by the police, the Court 
ans^vered it by one sentence that the argu- 
ment could not be acceded to. The Court 
has observed (sic) its view in the following 


terms indicating that even before the 
Magistrate takes cognizance of the case, 
he can direct the accused to give spedmen 
handwriting and signature imder Sec. 73 
of the Evidence Act: 

"But even in regard to Section 73 of the 
Evidence Act. the word "Court” therein 
must be equated with the Court of the 
Magistrate in a case triable by him or 
before it is committed to sessions in a 
case triable bv the Court of Session. As 
"a matter of fact, in every case where the 
accused is arrested and he is required 
to give his specimen handwriting of signa- 
ture or thumb impression etc., he is 
arrested under a warrant which must be 
issued by a Magistrate or when the police 
arrest without a warrant in a cognizable 
offence under Section 60 of the (lode of 
Criminal Procedure, he must be produced 
before a Magistrate mthout unreasonable 
delay and follow the procedure under Sec- 
tions 60 to 63 of the Code as also under 
Art. 22 of the Constitution of India and 
that attracts the provisions of Section 73 
of the Evidence Act. In none of the 
numerous cases, has this point been speci- 
fically raised on this account and this con- 
tention also fails accordingly.” 

With great respect, I am unable to agree 
with these observations for the reasons 
given bv me in the earlier portion of my 
judgment. The Magistrate issuing a 
warrant for the arrest of an accused or 
exercising his powers under Sections 60 
to 63 of the Criminal P. C. are not the 
powers exercised by him in the course of 
an enauiry or trial by him which, as al- 
ready pointed out by me. is the only stage 
when he could exercise his powers under 
Section 73 of the Evidence Act. 

16. In a decision of a Division Bench 
of Kerala High Court in Aloysious John 
V. State of Kerala, 1966 Mad LJ Crl 298 
(Ker). Govinda Menon, J., on behalf of 
the Division Bench, dissented from his 
own earlier judgment, decided by him as 
single Judge, and held that under S. 73 
of the Evidence Act, the Magistrate has 
no powers at the investigation stage by 
the police to issue a direction to the ac- 
cused to appear in Court for the purpose 
of giving specimen handwriting and signa- 
ture at the request of the police. The 
Division Bench expressed inability to sub- 
scribe to the view mentioned in AIR 1962 
Pat 255. I respectfully agree with this 
decision. 

17. In State v. Poonamchand Gupta, 
AIR 1958 Bom 207 it was held that q. (2) 
of Section 73 of the Ewdence Act limits 
the power of the Court to directing a per- 
son present in Court to write any words 
or figure only where the Court itself is 
of the view that it is nece^ary for its ov.m 
purposes to take such writing in order to 
compare the words or figures so written 
with any words or figures alleged to have 
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been written by such person, and that the 
power does not extend permitting one or 
tile other party before the Court to ask 
the Court to take such writing for the 
purpose of its evidence or its own case. 

18. In Hiralal v. State, AIR 1958 Cal 
123, it was held that Section 73 cannot be 
construed as an instrument or a device to 
be used for the advancement of any party, 
either the prosecution or the accused that 
it is one of those sections where large 
powers are given to the Court to find out 
the truth and to do complete justice be- 
tween party and party and that any other 
use of it would be wholly unjustified. I 
respectfully agree with these two deci- 
sions. 

19. In the result, I find that the Magis- 
trate had no power to direct the accused 
to give his specimen handwriting or 
signature in the course of investigation by 
the police at their instance. 

20. The petition is allowed. 

Petition allowed. 


AIR 1970 MADRAS 91 (V 57 C 24) 
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M. ANANTANARAYANAN C. J . 
RAMAKRISHNAN AND NATESAN, JJ, 
Antoniswamy, Applicant v. Anna Mani- 
ckam and another, Respondents. 


M. C No. 7 of 1964, D/-28-1-1969, re- 
ferred by Dist. J., West Tanjore, D/-4-12- 
1964. 


Divorce Act (1869), Sections 10 and 17 
Husband's petition for dissolution of 
~ Grounds of wife’s adultery 
and desertion — Both respondents remain- 
— Petitioner examining him- 
self alone — No corroboration — His evi- 
dence held sufficient for relief sought for 
— ^ffividence Act (1872), Ss. 3, 120 and 

Where in the proceedings on husband’s 
petiticm for dissolution of marriage on the 
wounds of wife’s adcdtery and desertion, 
me husband examined himself alone and 
®orroboration to his testimony 
MO Doth the respondents remained ex 
pane, merely because the respondents did 
contest the proceeding mav 
ot justify Court in coming to the con- 
lusion that the evidence of the petitioner 
was true and worthy of credit. 

fPsrEi 3) 

n Section 7 of the Divorce Act, 

Courts have to be circumspect, and the un- 
corroborated evidence of a husband has to 
^®®®ived with caution, and assessed 
With vigilance. (Para 4) 

But in the ordinary circumstances of 
sonety in this country, a man would not 
hse to make statements against a wife, 
such as of prolonged desertion and con- 
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tinned illicit intimacy with another man, 
if such averments have no basis or foimda- 
tion in truth. Again, under the Act, the 
matrimonial offence of adultery per se 
gives the husband a cause of action for 
divorce. In the instant case there was 
continuous illicit intimacy, with a third 
party, deserting the home and the hus- 
band altogether. 

Taking these circumstances into con- 
sideration together with the provisions of 
Sections 3 and 134 of the Evidence Act, 
the husband’s evidence could be ac- 
cepted as sufficient for the relief sought 
by him. (Para 4) 

Cases Referred: Chronological Paras 
(1923) AIR 1923 Mad 9 (V 10) = 

68 Ind Cas 931, P. Joseph v. P. 

Ramamma 3 

M. A. Srinivasan (amicus curiae), for 
Applicant: C. Chinnaswami (amicus 

curiae), for Respondent. 

M. ANANTANARAYANAN C. J. : This 
is a reference by the learned District 
Judge, West Thanjavur, under Section 10 
read with Section 17 of the Indian Divorce 
Act, for dissolution of the marriage as be- 
tween the petitioner and the first respon- 
dent, on the facts of the record. 

2. The evidence in this case is very 
simple, and within a brief compass. The 
parties are Indian Christians, and the evi- 
dence of the petitioner is that he married 
the first respondent 18 years ago at Am- 
mapettai. They lived for about six years 
at Saliamangalam, immediately after the 
marriage. In the year 1951 the petitioner 
was appointed as watchman of the Raja 
Mirasdar Hospital, Thanjavur, and he, 
thereupon, proceeded to Iffianjavur along 
with the first respondent and the two 
lived together there. The first respondent 
lived with the petitioner only till 1963, 
and she then deserted the petitioner, ran 
away from him, and began living in 
illicit intimacy with the second respon- 
dent. From 1955 onwards she had been 
living separately, and, with the second 
respondent, her paramour. The petitioner 
swears that there is no collusion between 
the parties and he prays for dissolution of 
the marriage, imder Section 10 of the 
Indian Divorce Act, on the ground of 
adultery by the wife. 

3. This case has occasioned us some 
anxiety, because it is the petitioner 
(P. W. 1) alone who has given testimony 
on oath, and there is no other evidence on 
the record, in corroboration of his testi- 
mony. The two respondents have remain- 
ed ex- parte throughout, and even in this 
Court. But that is a circumstance which 
may not justify any Court in coming to 
the conclusion that the evidence of the 
petitioner is true and worthy of credit, 
merely because the respondents have not 
cared to contest the proceeding. Actual- 
ly, in the light of Section 7 of this Act, 
winch lays down that the High Courts and 
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District Courts should give relief, in such 
cases, on principles and rules as nearly 
as possible conformable to the principles 
and rules of the Divorce and Matrimonial 
Courts in England, there have been prior 
instances when this Court declined to act 
and give relief on the uncorroborated 
testimony of the husband. One such 
instance is P. Joseph v. P. Ramamma, 68 
Ind Cas 931 = (AIR 1923 Mad 9). 

4. But. we are definitely of the view 
that, in this case, not merely is the hus- 
band (P. W. 1) a competent witness, but 
that his evidence is true, worthy of 
credit and that it deserves to be acted 
upon. We may point out that, under the 
Indian Evidence Act, "a fact is said to be 
proved” within the meaning of the re- 
levant definition in Section 3, when the 
Court considers its existence so probable, 
on the available evidence, that a prudent 
man ought to act upon the supposition 
that the fact exists. Under Section 134 
of the same Act, no particular number 
of witnesses, nor particular quantiim of 
evidence is required by the law for the 
proof of any fact. Certainly, in divorce 
cases, because of the principles of Sec- 
tion 7 of the Indian Divorce Act, Courts 
have to be circumspect in this regard, and 
the uncorroborated evidence of a husband 
will, have to be received with caution, 
and assessed with vigilance. 

But, keeping these principles In mind, 
nevertheless, we are convinced that this 
is a case in which the evidence ought to 
be accepted, and the relief ought to be 
afforded. The evidence of the husband 
(P. W. 1) appears to be true, worthy of 
credit, and free from any possible suspi- 
cion of collusion. As the learned District 
Judge points out, there are two sons by 
this marriage, aged 17 years and 14 years, 
whom the husband (P. W. 1) is bringing 
up, in his custody and nurture. It is 
most improbable that the husband would 
have come forward with a proceeding of 
this character, if the wife (first respon- 
dent) had not really deserted him, and had 
not been living in adultery with the se- 
cond respondent. 

It has to be borne in mind that, In the 
ordinary circumstances of society in this 
country, a man would not like to make 
statements of that character, against a 
wife, including avennents of prolonged 
desertion and continued illicit intimacy 
with another man, had these avennents no 
basis or foimdation in truth. Again, 
though imder the statute the matrimonial 
offence of adultery per se gives the hus- 
band a cause of action for divorce, this is 
actually a case of continuous illicit inti- 
macy, with a third party, deserting the 
home and the husband altogether. We 
'are, hence, satisfied that this is a case in 
which the evidence on record ought to be 
accepted, as affording a sufficient basis for 
the relief sought for by the husband. 


5. Hence, we confirm the decree of the 
learned District Judge imder Section 17 
of the Indian Divorce Act and accept the 
reference. 

Reference accepted. 
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Pamela Williams, Petitioner v. Patrick 
Cyril Martin, Respondent, 

O. P. No, 158 of 1968, D/- 29-10-1968. 

(A) Guardians and Wards Act (1890), 

Ss. 25 and 4 (2) — Guardian — Meaning 
of — It means all kinds of guardians whe- 
ther testamentary, certificated, natural or 
even de facto. (Para 5) 

(B) Guardians and Wards Act (1890), 
Ss. 25 and 4 (2) — Illegitimate child — 
There is no authority to hold that under 
English law mother of illegitimate child is 
natural guardian of the child: AIR 1934 
Lah 1003, Rel. on; Case Law Ref. 

(Para 11) 

(C) Guardians and Wards Act (1890), 
S. 7 — Scope — Declaration is merely re- 
cognition of pre-existing right — Declara- 
tion as to guardianship — ^^en can be 
made. 

The declaration as to guardianship that 
may be made by the Court is merely a 
recognition of a pre-existing right and this 
is made clear when Section 7 of the 
Guardians and Wards Act, 1890, provides 
separately for appointment of a guardian 
and declaration of a person as a guardian. 
When tile person who wants to be dec- 
lared a guardian does rtot in fact occupy 
the position of a guardian pursuant to 
any power recognised by law, the ques- 
tion of the Court declaring such a person 
as a guardian does not arise. As a matter 
of fact, where a person happens to be 
natural guardian of a minor imder the law 
applicable to the parties, the question of 
such a person getting himself or herself 
appointed or declared as a guardian imder 
the provisions of the Guardians and 
Wards Act, does not arise, since such an 
appointment or declaration is wholly un- 
necessary for such a guardian to exercise 
his powers and discharge his duties as 
the law itself designates him or her as 
the guardian of the minor concerned and 
pursuant to such designation, the guar- 
dian acquires the rights and incurs the 
obligations relevant to such a status. Only 
where a guardian has been appointed by 
a will or other instrument, the question of 
such a guardian getting himself or her- 
self declared by the Court may possibly 
arise. (Para 12) 

(D) Guardians and Wards Act (1890), 
Ss. 7 and 25 — Appointment of guardian 
— Petitioner a permanent resi dent of 
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England — Held, she could not be ap- 
pointed as guardian of minor so as to en- 
able ber to obtain custody of minor under 
S. 25: (1911) 22 Mad U 68 & AIR 1931 

Mad 478, Rel. on; AIR 1937 Lab 797 & 
AIR 1942 Lab 162 & AIR 1933 All 780 & 
AIR 1937 Bom 158, Not Foil. ~ Held fur- 
ther on facts that the case did not con- 
stitute an exception to aforesaid rule. Case 
Law Ref. (Paras 15, 18) 
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(1758) 1 Bott PLC (Const) 478, R. 

V. Felton & Wenman II 

Seeba Seetharaman, for Petitioner; K. S. 
Varadadiari and Jagannath, for Respon- 
dent. 

ORDER: — ^This is a petition under Sec- 
tions 7 to 10 and 25 of the Guardians and 
Wards Act 1890, for declaring the peti- 
tioner herein to be the guardian of the 
person of the petitioner’s minor illegiti- 
mate daughter bom on 8-9-1955 and for 
directing the respondent herein, the 
putative father of the said illegitimate 
child, to give custody of the said minor 
child to the petitioner herein. The res- 
pondent is the husband of the petitioner’s 
mother’s younger sister. The petitioner, 
two other daughters and her brother were 
the children of her parents. After the 
death of the petitioner’s father, the peti- 
tioner’s mother married one G. Ballard. 
The petitioner claims to be very much 
attached to her aimt, namely, the wife of 
the respondent. According to the peti- 
tioner, she used to frequently visit the 
respondent and his wife. From 1950 to 
1963, the petitioner lived with the res- 
pondent in the respondent’s house as his 
mistress and it is as a result of this illicit 
connection between the petitioner and the 
respondent, the daughter was bom on 8-9- 
1955. In 1963, the petitioner left India 
for England, where she secured a iob as 
a short-hand writer Secretary. During 
the period of her stay in England, she 
used to send small amounts and presents 
to the illegitimate daughter. In Decem- 
ber 1967, she came over to India and the 
ewdence makes it clear that she was 
friendly with the respondent. She re- 
quested the respondent to send the 
minor to England along with her at 
least for a holiday and the respondent also 
agreed to send the minor to England dur- 
ing the summer vacation, when the 
school would remain closed. I may men- 
tion here at this stage that the minor is 
studying in "VTI Standard in St. Kevins 
Presentation Convent, Royapuram, During 
her stay in India, in December 1967- 
Janua:^ 1968, for the purpose of taking 
the minor to England, the petitioner con- 
tacted the High Commissioner of the 
United Kingdom, at Madras and she was 
advised that she must obtain a declara- 
tion of sponsorship for the child. After 
the petitioner returned to England in 
January 1968, on 31st January 1968, she 
made a sponsorship declaration before 
Notary Public in London, undertaking to 
bear the cost of passage of the minor from 
India to United Kingdom to maintain her 
during her stay in the United Kingdom 
and repatriate her to India at her cost, 
if and when necessary. She sent the 
sponsorship declaration to the respondent 
herein to enable him to take ^ 

steps by way of obtaining a 
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comoletins the other formalities, with a 
view to send the minor to England. A 
photostat copy of the said declaration of 
sponsorship has been filed as Ex. P-1 in 
this case. The petitioner’s case is, that 
after she sent the declaration of sponsor- 
ship to the respondent, the respondent did 
not take steps pursuant to the same, as 
agreed to by him for sending the minor to 
England, when the petitioner was here in 
India and her letters to the respondent in 
this behalf were not replied to and she 
wrote to the minor also and she also did 
not write back. On the other hand, the 
case of the respondent is that the minor 
was not willing to go to England and he 
replied to the letters of the petitioner. 
It is under these circumstances, the peti- 
tioner has now come over to India and 
instituted the present proceedings before 
this Court. 

2. In the petition and in the affidavit 
filed in support of the petition, the case 
of the netitioner with regard to her 
prayer for being declared a guardian of 
the minor is that she is the mother of the 
child and has great love and concern for 
the minor’s welfare and she is the natural 
guardian and that she is in a good posi- 
tion and hence she is able to maintain the 
minor in comfort in a decent atmosphere. 
In support of her case that the respondent 
should be directed to hand over the 
custody of the minor child to the peti- 
tioner. the petitioner states that the law 
recognises the right of the mother to the 
guardianship of her illegitimate child and 
the putative father has no rights; that the 
putative father is profligate and callous 
and is in an impecunious condition: that 
the respondent is legally married and has 
to maintain his wife and a son on a meagre 
salary. And the petitioner has also given 
the following reasons, which led to the 
present petition, the utter disregard and 
silence of the respondent after agreeing 
to send the minor to England at the re- 
quest made by the petitioner, when she 
was in India in December 1967 — January 
1968, the respondent’s refusal to deliver 
custody of the minor even after the peti- 
tioner obtained a declaration of sponsor- 
ship from the Notary Public in London and 
forwarded the same to the respondent in 
February 1968; the respondent’s failure to 
reply to the solicitor’s notice sent to him 
in April 1968, on behalf of the petitioner: 
and the impressionable age of the minor 
and the unhealthy surroundings in which 
she is growing up at a time when the peti- 
tioner could give her a good, healthy and 
normal life in London. The petitioner 
further avers in the petition that the minor 
is reaching an age when she should be 
looked after with great care and affec- 
tion and in the minor’s present set up her 
future happiness is in ieopardy; that she 
is in the midst of people who lead abnor- 
mal lives: that the wife of the respondent, 
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who happens to be the maternal aimt of 
the petitioner is a woman of weak will, 
feeble in .mind and body, who is a com- 
plete slave of the respondent and lives in 
virtual fear of being thrown out by him; 
that the respondent’s only son Charles is 
a lad of 21 years who is leading a way- 
ward life; that the respondent does not 
wish his daughter, the minor, to get away 
from his clutches, for she feels that he 
will lose all hold on the petitioner, the 
mother of the child, whom he wants back 
at anv cost; that the respondent is in short 
a sadist and thoroughly selfish man 
whose mind is completely warped and 
who does not care for the happi- 
ness of these close to him; and that the 
netitioner fears that her only child will 
develop into an emotionally troubled per- 
son. for she has found out when she was 
with the child last, that is, barely six 
months before the filing of the petition, 
that the father had succeeded to some ex- 
tent in alienating the love of the minor 
for its mother, the petitioner. These allega- 
tions are further elaborated in the affidavit 
filed in support of the petition. In the af- 
fidavit. the petitioner states that during 
the four and odd years she had been away, 
she had been making herself secure finan- 
cially well so that she might provide a 
comfortable home for her daughter, that 
she had been sending her money and other 
articles so that the minor might not be in 
want, as her father, the respondent, fs 
unable to maintain her properly, as his 
income is only about Rs. 500 p. m. now and 
as he has in addition to maintain his law- 
ful wife and son Charles who is 21 years 
and who are dependent on him; that the 
respondent is about 54 years and is a 
frustrated man who has not been able to 
adjust himself gracefully to the -vicissi- 
tudes of life; and tliat continuing with him 
will result in an emotional upheaval in 
the minor who needs a steady hand to guide 
her at this juncture. The petitioner fur- 
ther states that she wants to give the 
minor proper and adequate training in 
good surroundings so that she may be- 
come a useful member of society: that the 
respondent is poisoning the minor’s mind 
against the petitioner; that when she was 
in Madras in last December, 1967 — 
January 1968. she found the minor treat- 
ing her -with scant respect and showing no 
signs of affection for her, the mother, 
though she had been doing her best for 
the minor’s welfare; and that the respon- 
dent is sowing seeds of hatred in the 
minor’s mind to destroy her and she is 
very much concerned about preserving the 
minor’s mental stability. She has also 
stated in her affidavit that in England she 
got married to Mr. Hugh Williams in 
February 1965, and that she has no chil- 
dren through him and he -wishes to give 
the minor, the illegitimate daughter of the 
petitioner, a home and happiness. 
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3. In his counter statement, the res- 
pondent has denied the allegations oi the 
petitioner and states that he has been 
maintaining the minor ever since her 
death (?) at his ovm .expense and educating 
the child at his own cost; that the said 
minor child is loved and treated by the 
wife of the respondent and looked after, as 
her own child and the minor girl is attach- 
ed to the respondent, his wife and son: that 
the respondent is earning about Rs. 800 
p. m. and has been providing the child 
with every comfort and convenience. 
With regard to what happened in Decem- 
ber 1967, January 1968. the respondent 
does not deny that he agreed to send the 
minor to England for a holiday, when the 
school in which she is studying closed for 
summer vacation, but states that the peti- 
tioner did not send any money to pay for 
the passage and also the minor refused to 
leave for England and the respondent could 
not force the child. With reference to the 
circumstances under which the petitioner 
came to live with the respondent, the res- 
pondent states that the petitioner and her 
sisters were sent out of the house by their 
step-father and they sought the asyliim of 
this respondent and the respondent was 
feeding and clothing them and he got the 
sisters married and met all the expenses 
of the petitioner for qualifying herself as 
a stenotypist. With reference to the 
allegation of the petitioner that she was 
sending money and other articles to the 
minor, the respondent denies the same and 
states that the petitioner used to send 
postal orders for paltry sums of 10 shil- 
lings or so very occasionally and that too 
only very recently. The respondent has 
denied the allegations made by the peti- 
tioner against his character and conduct. 
He^^so relies on a letter written by the 
petitioner to the respondent from England 
on 3-2-1968 marked as Ex. R-1 in this 
case, as completely falsifying the allega- 
tions of the petitioner with reference to 
the character and conduct and behaviour 
of the respondent. 

, 4. In support of her case, the peti- 
tioner has examined herself as P, W. 1, 
the landlady under whom her mother and 
step-father are living, as P, W. 2, her 
mother as P. W. 3 and her step father as 
P. W. 4 and has marked Exs. P-1 to P. 13. 
On the other hand, the respondent has 
examined himself as E. W. 1 and his wife 
as R. W. 2 and has marked Ex. R. 1. 

_ 5. The first question for my considera- 
tion is whether the petitioner herein is 
^titled to invoke Section 25 of the Guar- 
dians and Wards Act 1890, for an order 
directing the respondent to hand over 
OTstody of the minor to the petitioner. 
Under Section 25, the Court can pass an 
order for the return of the custody of a 
i^or to its guardian. Consequently, t£ 
the petitioner wants to invoke Section 25 
of the Guardians and Wards Act, in her 
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aid, she must establish that she is the 
guardian of the minor concerned. For the 
purpose of this section, it is not necessary 
that she should be a guardian appointed 
by the Court or declared by the Court 
and it is enough if the person invoking 
that section happens to be a guardian, as 
defined in the Act, under Section 4 (2) of 
the Act which states — 

“ 'guardian’ means a person having the 
care of the person of a minor or of his 
property, or of both his person and pro- 
perty”. 

Hence, the term 'guardian’ as used in this 
section means all kinds of guardians whe- 
ther testamentary, certificated, natural or 
even de facto. Therefore, the petitioner 
must establish that she is the guardian of 
the minor before she could have recourse; 
to Section 25 of the Act. As already 
stated, from the date of the birth of the 
minor, the minor has been living with the 
respondent and of course the petitioner 
also lived with the respondent till 1963, 
when she left for England. When she left 
for England, she did not take the child 
with her and the child continued to stay 
with the respondent. The evidence makes 
it clear that during the period when the 
petitioner lived with the respondent, the 
petitioner had no means of supporting 
herself and it was the respondent who was 
maintaining both the petitioner and the 
minor child. Hence there is nothing sur- 
prising when the petitioner allowed the 
child to remain in the custody of the res- 
pondent and herself alone went to England 
with the help of her aunts. Consequent- 
ly, it cannot be said that the petitioner is 
a de facto guardian. The only conten- 
tion that was advanced by the learned 
counsel for the petitioner was that the 
petitioner is the natural guardian of the 
minor. Her argument is that the minor 
being an illegitimate child, the father 
is not the natural guardian and only the 
mother is the natural guardian. Whether 
the putative father or the mother or who 
else is the natural guardian of the illegiti- 
mate child has to be decided according to 
the law to which the parties are subject. 
The parties in this case belong to the 
Anglo-Indian community and consequent- 
ly counsel on both sides wanted me to 
proceed on the basis that the law that is 
applicable to them is the ^glish law. 
On the face of it, the two systems of 
personal law prevalent in the country, 
namely, Hindu law and Mahomedan law, 
cannot apply to '^e parties and therefore, 
necessarily both becaxise of the fact that 
they happen to belong to the Anglo-i 
Indian community and because of the 
fact they have invoked the jurisdiction of 
this Court the question of guardianship 
will have to be determined with reference 
to the English law. 

G. Learned counsel for the petitioner 
referred to several decisions as holding or 
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deciding that under the English law, 
mother is the natmral guardian of an illegi- 
timate child, but was not able to bring to 
my notice any particular passage in any 
of the said decisions as holding or decid- 
ing that point. She referred to the deci- 
sion in Re G, an infant, 1956-2 All ER 
876. There, Lord Eversheci M. R. observed 
in the course of his judgment thus: — 

"As the child was illegitimate, accord- 
ing to the common law of the land, the 
mother was, and is, the person responsi- 
ble for the upbringing of the child”. 

The learned Master of the RoUs, referring 
to the judgment of Wynn Parry, J. against 
which the appeal in question was prefer- 
red had further stated — 

"The last few lines that I have read 
miake it, to my mind, quite -plain that the 
judge’s view was broadly this; First, that 
particularly since this was an illegitimate 
child, prima facie the child should be 
with her mother”. 

In my opinion, neither of these two ob- 
servations of the learned Master of the 
Rolls decides or holds that the mother of 
an illegitimate child is the natural guar- 
dian of the illegitimate child, 

7. The other decision referred to by 
the learned coimsel for the petitioner is 
In re Willoughby, an infant, (1885) 30 Ch 
D 324. In my opinion, that case ^so has 
nothing whatever to do with the point 
now under consideration. That case dealt 
with the appointment of a guardian for 
a minor who was a British subject, ac- 
cording to the law of England, but whose 
mother was a French citizen and the minor 
herself was residing in France. The ques- 
tion for consideration was whether the 
English Court could make an order ap- 
pointing a guardian for such minor, when 
the minor who was a British subject had 
no property in England and was residing 
outside England and whose guardian ac- 
cording to the law of Prance was her 
mother, who was a French citizen. As 
Lindley, L. J. pointed out: 

"This is a curious case. The infant is 
English by nationality and French by 
domicil Her father is dead, and her 
mother is by the French law imder the 
Code Civil the guardian of the infant. 
The infant is not resident here, and has 
no property here; therefore it is a little 
strange that this Court should interfere 
by appointing a guardian; inasmuch as 
the guardian so appointed will have no 
authority in France and can do nothing 
here. The case is singular for these rea- 
sons, but it does not follow that the order 
ought not to be made”._ 

Consequently, the decision in that case has 
nothing to do with the question of the 
guardianship of an illegitimate child. No 
doubt, the learned counsel for the peti- 
tioner referred to this decision in connec- 
tion with another objection raised by the 
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learned counsel for the respondent and I 
shall refer to it later in the course of this 
judgment 

^ 8. The learned cotmsel for the peti- 
tioner then relied on the decision of 
Venkatadri, J. in Neelamega v. Mrs. 
Angelina Neelamega, (1965) 78 Mad LW 
15L In that case, a putative father ap- 
plied for appointrnent of himself as the 
guardian under the Guardians and Wards 
Act of his four minor illegitimate children 
and for directing tlie mother to deliver 
custody of the children to the father. That 
petition was dismissed by the learned 
Judge and this Court confirmed that con- 
clusion. The learned Judge stated — 

"The question for consideration is who 
should be the legal guardian for the 
children bom of such union. In similar 
circumstances while dealing with the 
question as to who is entitled to the 
custody of the minor child, it was held in 
Dorairaj v. Lakshmi, ILR (1947) Mad 519= 
(AI_R 1947 Mad 172) that the mother was 
entitled to the custody of the child, as 
there is no authority either in the texts 
of Hindu law, or in the decided cases for 
recognising that the putative father of an 
illegitimate son by a permanently kept 
concubine has any right to the custody of 
the person of that son during his minori- 
ty. It was also pointed out that the 
right does not necessarily flow from his 
duty to maintain the son or from the fact 
that the son has a limited right of inheri- 
tance to the putative father”. 

In my opinion, this decision also does not 
help the case of the petitioner. Just now 
I am not considering the question whether 
the petitioner is entitled to the custody of 
the minor child under the law and if so, 
how she can enforce that right. All that 
I am concerned is that in so far as the 
petitioner has invoked the aid of Sec. 25 
of the Guardians and Wards Act, 1890, 
whether she is the guardian of the minor 
child so as to enable the Court to pass an 
order directing the return to the custody 
of the minor child to her. For the pur- 
pose of deciding whether the petitioner is 
the guardian as contemplated by Sec, 25 
of the Guardians and Wards Act, the deci- 
sion of Venkatadri, J. is not of any assis- 
,tance to the petitioner. 

9. The learned counsel for the peti- 
tioner then referred to the following 
passage contained in Eversley on 'Domes- 
tic Relations’ 6th Edn. at page 440: — 

"According to the older law, neither the 
putative father nor the mother of an 
illegitimate child had the legal right of 
guardianship; but the tendency of tlie 
modem law is to recognise the mother not 
only as the natural but the legal guardian 
of her bastard child, and entitled to its 
custody unless there are yery strong rea- 
sons for displacing her right, so that she 
may sue out a writ of habeas corpus for 
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vices to' be performed by the contractor 
under this agreement’. If the Post Master 
<5eneral shall give notice in writing to the 
■contractor that he has reason to be dis- 
satisfied with the conduct of any driver the 
•contractor will forthwith on receiving the 
complaint supply and substitute in the 
-place of the driver complained of another 
approved driver ' for the purpose of this 
contract”. 

(Underlining (here into ' ’) is ours). 

The following facts are established from 
the , evidence on record; The drivers of 
the motor vehicles used for the convey- 
ance of the postal articles were paid by 
^Defendant No. 3; the appellants had no 
right to take any dLaciplinary proceedings 
against the drivers or to discharge them 
and if the postal authorities were not 
satisfied with the conduct of any driver 
the Post Master. General had the right to . 
tell Defendant No. 3 to substitute another 
driver for the purpose of the contract. The 
question is whether the plaintiffs have 
discharged their burden against the pre- 
sumption existing that the general em- 
ployer continues to be the master of the 
driver notwithstanding the hiring of the 
vehicle with the driver. 

51. From the oral evidence of Defen- 
dant No. 4, it does not appear that the 
postal authorities had any right to direct 
the manner, of driving the vehicle. It was 
argued by the learned counsel for the 
"Respondents that under Cl. 7, the postal 
authorities had the power or right to 
direct and control the manner of driving. 
The learned Central Government Pleader 
submitted that the entire agreement has 
to be read and Cl. 7 therein has to be con- 
strued not in an isolated manner and 
that the obedience of orders contemplated 
under Cl. 7 was for the purpose of carry- 
ing out the services to be performed by 
the contractor under the agreement. He 
further submitted that since the agree- 
ment was for a term of three years and 
the contractor would not be available to 
receive directions as to the performance 
of the contract, as is usual in contracts of 
this character, the drivers on behalf of the 
contractors were required to obey orders 
and in complying with the said directions, 
the drivers do not receive them as ser- 
vants of the appellants but receive them 
as servants of the contractors. The right 
conferred on the appellants under the 
agreement, in our opinion, does not em- 
power the postal authorities to control the 
mmner of driving the .vehicles by the 
drivers. The intention of the parties was 
•that the drivers should receive the direc- 
tions or the orders of the postal autho- 
rities and comply with the same for the 
purpose of carrying out the services. 'The 
Postal Authorities had the right to direct 
drivers as to what postal articles they 
should convey, from what place to what 
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place they should drive and at -what time 
they should start. That is what is con- 
templated under Cl. 7 of the agreement 
and not the right to control the manner of 
driving which was vested in the drivers 
to be exercised in their discretion. The 
plaintiffs, in our judgment, have failed to 
establish that the relationship of master 
and servant had been constituted pro 
hac vice between the appellants and 
the driver Defendant No. 4. Accordingly 
Point No. VI is answered in favour of the 
appellants. 

52. Point No. VII; The Respondent’s 
learned counsel submitted an alternative 
argument that assuming that . Defendant 
No. 3. was, an independent contractor and 
the appellants were not constituted tein- 
porary masters of Defendant No. 4, even 
then, the appellants are liable for the 
negligence of their contractor or the ser- 
vants of the contractor since the appel- 
lants are performing a statutory duty in 
conveying the mails and they cannot 
evade or escape the responsibility by en- 
trusting the work enjoined on them by 
the statute to an independent contractor. 

53. In Winfield on Toft 7th Edition at 
pages 756-757 it is stated thus: 

"Where a special duty is laid by statute 
on an individual or class of individuals 
either to take care or even to ensure 
safety (an absolute _ duty in the true 
sense) they cannot in any way escape 
from or evade the full implication of and 
responsibility for that duty: whether the 
duty is absolute in this sense depends 
upon the true construction of the statute. 
Many of the duties imposed by the 
Factories Act, 1948 e.g. to guard danger- 
ous machinery, are absolute. Where a 
statute authorises something to be done 
which would otherwise be illegal, the duty 
is generally such that there is liability 
if the work is done by an independent 
contractor. There is a recognised excep- 
tion that an employer is not liable for 
the collateral or casual negligence of an 
independent contractor, that- is, negligence 
in some collateral respect, as distinct 
from negligence with regard to the very 
matter delegated to be done.” 

54. The liability of an employer for 
the tort of his independent contractor 
where a special duty is laid by the statute 
on the employer is not a truly vicarious 
liability: he is liable for a duty which 
he has broken himself. 

55. The Indian Post Office Act, 1898,' 
has granted the exclusive privilege of 
conveying letters to the Central Govern- 
ment. That exclusive privilege includes 
all the incidental services of receiving, 
collecting, sending, despatching and deli- 
vering of letters except in the. cases 
mentioned in clauses (a), (b) arid (c) of 
sub-section (1) of Section 4 of the Act.' 
Where the Union Government is sued for 



34 Mys. [Prs. 55-59] Deepchand v. Sampathraj (Kalagate J.) A. I. 


damages for loss of a letter owing to the 
negligence of a servant employed in the 
Post Office, it is not defence to plead 
that the work of conveying letters was 
entrusted to an independent contractor 
and the loss of the letter was caused owing 
to the negligence of the contractor or 
the contractor’s servant. But where a 
contractor is employed for transporting 
postal articles from one post office to 
another or from the railway station to 
the post office and the contractor’s 
driver by his negligence commits a tort, 
say, running over a man, the Union Gov- 
ermnent is not liable because that is a 
collateral neghgence. 

56. In the instant case, it was not in 
consequence of any order of the postal 
authorities that Defendant No. 4 ran 
against the gate pillar of the compoimd 
wall; it was in consequence of his negli- 
gence in driving the vehicle, that is to 
say, in performing the work for which he 
was employed by Defendant No. 3 to do. 
In performance of the work of Defendant 
No. 4, viz., the manner of driving the 
vehicle, the postal authorities had not in- 
tervened. Therefore, in our opinion, the 
appellants are not liable for the negli- 
gence of Defendant No. 4. 

57. Our findings on Point Nos. VI and 
VII are sufficient to dispose of the ap- 
peals; the appellants succeed on the said 
findings. Since the appeals were argued 
on all the points and the matter may be 
taken in appeal to the Supreme Court, we 
have given our findings on all the points. 

58. For the above reasons, these ap- 
peals are allowed, the decrees of the Court 
below against the appellants i.e. Deft. 
Nos. 1 and 2 are set aside and suits O. S. 
Nos. 37 and 38 of 1959 are dismissed 
against Defendants Nos. 1 and 2. 

59. In the circumstances, we direct 
the parties to bear their own costs. 

Appeals allowed. 


AIR 1970 MYSORE 34 (V 57 C 7) 

B. M. KALAGATE, J. 

Deepchand, Accused Petitioner v. Sam- 
patliraj. Complainant, Respondent. 

Criminal Revn. Petn. No. 306 of 1968 
D/- 24-3-1969, against order of Second Ad- 
ditional S. J., Bangalore, D/- 2-4-1968. 

(A) Evidence Act (1872), Ss. 126, 146 and 
149 — Scope — Privilege under S. 126 is 
not absolute — Defamatoiy questions put by 
la^vTer to a Avitness in cross-examination on 
client’s instructions — No reasonable basis 
available for putting them — Such communi- 
cation is not professional — Its disclosure is 
not protected under S. 126 — Witness,^ on 
instructions of client, asked in cross-e.xamina- 
tion whether he was doing opium smuggling 
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business, whether he was involved in opium, 
smuggling case in a particular year, whether 
he was doing cloth smuggling trade and 
whether he came away from Rajastlian to- 
Bangalore because of a xvarrant against him 
^ — ■ Imputation conveyed by those questions 
is per se defamatory — Hence client is liable- 
under S. 500 Penal Code. 1935 MWN 460,. 
Dissented from — (Penal Code (1860), S. 499 
Exception 9 — Judicial proceedings — Pri- 
vilege of ^vit^esses). 

The prhulege under S. 126 Evidence Act 
is not absolute. ^Vhen defamatorj’’ questions- 
are put by a lawj'er to a wtness in cross- 
examination on client’s instructions witliout 
any reasonable basis for putting them, such- 
a communication is not professional and its- 
disclosure is not protected under S. 126. 
Vffiere a witness, on the instructions of the- 
client, is asked in cross-examination whether 
he was doing opium smuggling business,, 
whether he was involved in an opium smug- 
gling case in a particular year, whetlier he- 
was doing cloth smuggling trade and \vhe- 
ther he came away from Rajasthan to Ban- 
galore because of a warrant against him, tlie 
imputation conveyed by tliose questions is 
per se defamatory. Hence that client is 
liable under S. 500 Penal Code. 

(Paras 6, 9 and 14)- 

It is true that the law gives power to the 
Court to protect witnesses. But it can be- 
seen from S. 146 that it is perfectly open to- 
a lawyer to put questions to a witness in- 
cross-examination to shake his credit by in- 
juring his character and tlie mere fact that 
the answer to such questions may directly 
or indirectly tend to criminate the witness is 
no justification to refuse to answer tliem. 
The effect of Ss. 146 to 149 is tliat though- 
it is permissible for a lawyer to put such- 
questions, nonetheless the la\v>'er must be 
satisfied tliat tliere are reasonable grounds 
for thinking that the imputation which tliose 
questions convey is well founded, since if 
such questions are put the damage is done. 

(Paras 8 and 10) 

The privilege under Section 126 is not 
absolute but is only a qualified one. This is- 
seen from the illustrations to the Section also 
which make it clear that all professional 
communications are not privileged and pro- 
tected from disclosure. If it is an absolute 
privilege then no witness, whether male or 
female, will be safe in a Court of law when 
he or she is under cross-examination. 

(Paras 9 and 11) 

Further, under S. 126 the communication- 
which is made to a lawyer must be in course 
of and for the purpose of employment as- 
such. It cannot be said that when a lawver 
puts a question on the instructions of his 
client to a witness in cross-cxarnination- 
which is defamatorv without there being any 
reasonable ground for nutting it, it is a com- 
munication made for the purpewe oi dm em- 
ployment as lawyer. Though S. 
mits a question injuring the character of 'ho 
witness, such a communication ot the ciienr 
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to liis lawyer cannot be said to be a pro- 
fessional one and that it is absolutely pri- 
vileged and its disclosure is protected under 
S. 126 without the express consent of the 
client. Thus when a witness, on the instruc- 
tions of the client, is asked in cross-examina- 
tion whether he was doing opium smuggling 
business, whether he was involved in an 
opium smugghng case in a particular year, 
whether he was doing cloth smuggling trade 
and whether he came away from Rajasthan 
to Bangalore because of a warrant against 
him, the imputation conveyed by them is 
per se defamatory. Therefore that client is 
liable under S. 500 Penal Code. 1935 Mad 
WN 460, Expl. and Diss. from; AIR 1954 
Mad 741 Dissenting from 1935 Mad WN 
460, Ref. (Paras 6, 7, 13 and 14) 

(B) Penal Code (mO), S. 499 Exeeption 9 

— Burden of proof — Accused relying upon 
exception 9 — Therefore it is for him to 
prove that his case falls imder that excep- 
tion. AIR 1966 SC 97, Foil. — (Evidence Act 
(1872), S. 105). (Para 16) 

(C) Penal Code (1860), Ss. 499 and 500— 
Conviction and sentence — Questions per se 
defamatory put by larvyer to ^vitness in cross- 
examination on instructions of his client — 
No reasonable basis available for putting 
them — It cannot be said that the client can 
be convicted only as abettor and not as prin- 
cipal offender. AIR 1954 Mad 741, Foil. 

(Para 18) 

Cases Referred; Chronological Paras 

(1966) AIR 1966 SC 97 (V 53) = 1966 

Cri LJ 82, H. Singh v. State of 

Punjab 16 

(1954) AIR 1954 Mad 741 (V 41) = 

1954 Cri LJ 1239, Ayesha Bi v. 

Peer Khan Sahib 12, 18 

(1935) 1935 Mad WN 460, Palaniappa 

Chettiar v. Emperor 11, 12 

M. V. Devaraju and A. Shamanna, for 
Petitioner; P. S. Devadas, for Respondent. 

ORDER; The petitioner was the accused 
in C. C. 3227 of 1966 in the Court of the Ad- 
ditional First Class Magistrate, Bangalore. 
The respondent herein filed a complaint 
against the petitioner accused for an offence 
under S. 500 of the Indian Penal Code. 

2. The facts leading to the complaint may 
be briefly stated as follows; — The complain- 
ant and the accused are both businessmen. 
The accused was invrfved in what is known 
as Gold Control Order case wherein the 
complainant was examined as a witness in 
support of the prosecution. During the 
course of cross-examination of the 
complainant, learned Counsel Sri Chania 
Kumar who appeared for the accused in that 
case put the five questions mentioned in the 
complaint. According to the complainant, 
those questions were put at the instance of 
the accused with a view to harm the 
conrplainant’s reputation and standing in the 
business communitj' of Bangalore and also 
with, intent to lower his character. He 
further alleged that the imputations made by 


the accused against him are all absolutely 
false and were made deliberately to damage 
and harm the complainant’s moral, social 
and business reputation and the imputations 
conveyed by those questions are per se 
defamatory. Therefore the accused is liable 
for punishment under Section 500 of the 
Indian Penal Code. 

3. The learned Magistrate, _ on the evi- 
dence adduced before him found the accused 
guilty of the offence and convicted him of 
the offence punishable under S. 500 of the 
Indian Penal Code and sentenced him to 
undergo simple imprisonment till the rising 
of the court and to paj'’ a fine of Rs. 500 or 
in default of payment of fine, to undergo 
simple imprisonment for a further period of 
two months. 

4. Against the said order, the accused 
preferred an appeal in the Court of the II Adr 
ditional District and Sessions Judge, Banga- 
lore, challenging his conviction and sentence. 
The learned Sessions Judge agreeing with 
the conclusion reached by the learned Magis- 
trate, confirmed the conviction and sentence 
imposed on the accused and dismissed the 
appeal. It is the correctness and legality of 
this order that is challenged in this petition 
under Ss. 435 and 439 of the Code of Cri- 
minal Procedure. 

5. Mr. Devaraju, the learned counsel for 
the petitioner submitted that the imputation 
made fell within tlie Ninth Exception to Sec- 
tion 499 of the Indian Penal Code and if so, 
there is no defamation. He also contended 
that the information conveyed to the Advo- 
cate by the accused were professional com- 
munications and their disclosure is not per- 
missible under S. 126 of the Indian Evidence 
Act. The five questions that were put to the 
complainant were as follows: 

‘T. In 1949-50 have you done the business 
of opium smuggling ? 

Ans: No. 

2. Is it a fact that you were involved in a 
opium smuggling case in 1949-50 and you 
were under remand for 15 days? 

Ans: It is absolutely incorrect. 

3. In 1949-50 you were not doing the 
business of smuggling the cloth from the 
running train at Marwad? 

Ans; No. 

4. Was there not a case at that time re- 
garding the smugghng in which you were in- 
volved? 

Ans: I was a mere witness. 

5. I put it to you that because there was 
a warrant against you, you came away to 
Bangalore from Rajasthan? 

Ans: It is not correct.” 

From the above questions it is clear that the 
imputation made against the complainant 
was that he was doing the business of opium 
smuggling and that he was involved in a 
opium smuggling case in 1949-50: it is also 
clear that the imputation conveyed by the 
third question was that the complainant was 
dovng the husmess of smoggRng of cloth 
from running train and from the fifth ques- 
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tion, that he has come ' to Bangalore from 
■Rajasthan because there was a warrant against 
him. 

6. Not much discussion is necessary to 
jfind that the imputation conveyed by these 
questions is per se defamatory. 

7. These questions were put in open 
Court and made public. The Courts below 
were in my opinion, right in coming to the 
conclusion that the imputation conveyed by 
jthe questions was per se defamatory. There- 
fore, the two questions that arise for consi- 
deration are, whether the imputation convey- 
ed by the above questions fall -within the 
Ninth Exception to Section 499 of the Indian 
Penal Code and whether they are privileged 
communications which cannot be disclosed 
without the express permission of the client 
under Section 126 of the Indian E'vidence 
Act. 


A.I.R. 

from disclosure unless their disclosure is per- 
mitted either by the client expressly or imder 
me provisions of Section 128 of the Evidence 


8. Now, the Ninth Exception to Section 
499, Indian Penal Code, reads as follows: 

“Ninth Exception: — It is not defamation to 
make an imputation on the character of ano- 
ther provided that the imputation be made 
in good faith for the protection of the in- 
terests of the person m^ing it, or any other 
person, or for the public good.” 

At this stage it would be appropriate to refer 
to S. 146 of the Indian Evidence Act which 
permits lawful questions to be put in cross- 
examination. It is proidded that when a wit- 
ness is cross-examined, he may, in addition 
to the questions referred to in that Section, 
be asked any question which tends to shake 
his credit, by injuring his character, although 
the answer to such questions might tend 
directly or indirectly to criminate him or 
might expose or tend directly or indirectly 
to expose him to a penalty or forfeiture. 
Thus, it would be seen that it is perfectly 
open to a lawyer to put questions to a wit- 
ness in cross-examination in order to shake 
his credit by injuring his character and the 
mere fact that the answer to such questions 
may directly or indirectly tend to criminate 
the witness is no justification to refuse to ans- 
|wer such questions. 

It is also pertinent to note the provisions 
of Section 149 of the Indian Evidence Act 
which prov’ides that no question referred to 
in Section 148 ought to be asked, unless the 
lawyer asking it has reasonable grounds for 
tliinking that the imputation which it con- 
veys is well founded. Thus, the effect of the 
provisions of Sections 146 and 149 is that 
though it is permissible for a lawyer to put 
a question in cross-examination of a witness 
to shake his credit by injuring his character, 
nonetheless, tlie lawyer must be satisfied that 
there are reasonable grounds for thinking 
that the imputation which it conveys is well 
founded. 

9. But what is contended before this 
Court by tlie learned counsel for the peti- 
tioner Mr. Devaraiu is that the communica- 
tions made by a client to his lawyer are pro- 
fessional communications and are protected 


. privilege stated 

in Secbon 126 of the Evidence Act § not an 
absolute privilege as claimed but is only a 
quahhed one. This proposition receives sup- 
PO“ “om the illustrations to Section 126 it- 
absolute privilege as claim- 
ed, then no witness whether male or female 
would be safe in a Court of law -when he or 
she IS under cross-examination. 

10. It is true that law gives power to thei 
court to protect witnesses, but then, if thef 
(^esrion is put the damage is done. It is 
therefore, reasonable to state that though 
under Section 146 (3) of the Evidence Act 
the la'wq'er is entitled to put questions to 
shake the credit of a witness by injuring his 
or her character, there must be some reason- 
able ground for thinking that the imputation 
conveyed by the question is well founded. 

11. Mr. Devaraju, in support of his con- 

tention that the privilege under Section 126 
IS an absolute one, relied upon the decision 
m Palaniappa Chettiar v. Emperor, 1935 Mad 
WN 460. The Order of the Court is so 
brief that it is difficult to find out the reasons 
ino that the privilege under Section 

126 is an absolute one and a lawyer is not 
at liberty to disclose the communications 
made to him during the course of bis 
employment. According to the learned Judge, 
all communications are privileged and are 
protected from disclosure. With respect, 
this statement is clearly unsupportable in 
view of the illustrations to Section 126 which| 
make it clear that it is not all professional^ 
communications that are privileged and are 
protected from disclosure. . 

12, In a subsequent decision of the same 
High Court in Ayesha Bi v. Peer Khan Sahib, 
1954 Cri LJ 1239 = (AIR 1954 Mad 741) 
the decision in Palaniappa Chettiar, 1935 
Mad WN 460 came to be considered where 
the learned Judge was not inclined to accept 
the proposition stated therein as correct. 

13. Section 126 of the Indian Evidence 
Act provides that no lawyer shall be per- 
mitted to disclose any communicadon made 
to him in the course, and for the purpose, of 
the employment as such lawyer by or on be- 
half of his client unless wth the express con- 1 
sent of his client. The communicadon 
which is made to a lawyer must be ini 
course, and for tlie purpose, of employment 
as such. 

In my view, it cannot be said that when a 
lawyer puts a quesdon on the instructions of 
his client to a witness in cross-examinadon 
which is defamatory in character witliout 
there being _ any reasonable ground it is a 
communication made for the purpose of tlio 
employment as lawyer. A quesdon put to 
a witness in cross-examinadon which might 
injure his character though permissible under 
Section 146 (3) of tlie Indian Evidence Act 
with a view to shake his credibility, nonelhe- 
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less, there must be a reasonable ground for 
putting a question which is defamatory^ in 
character and if there is no basis for putting 
such questions, then it is difficult to state 
that such a commvmication which is 
defamatory in character is a professional 
commimication and its disclosure is protect- 
ed under Sec. 126 of the Indian Evidence 
Act without the express consent of his client 

14. The trial Com± has observed that the 
lawyer did not claim any privilege under Sec- 
tion 126 of the Indian Evidence Act. Mr. 
Devadass appearing for the respondent has 
pointed out mat the evidence of P. W. 1, the 
Advocate, clearly shows that he had not 
satisfied himself that there were reasonable 
grounds for thinking that the imputation con- 
veyed by the questions is well founded. 
This he states is obvious from his admission 
that he did not show that the imputation con- 
veyed by those five questions was well found- 
ed. He states that if the lawyer was in pos- 
session of any such document, he would have 
confronted the witness with such document. 

He, therefore, contends that the questions 
put by the learned Advocate were without 
any reasonable grounds. In my opinion, the 
communication by the client to his lawyer to 
put questions which are defamatory in 
character to the witness in cross-examination 
without there being any basis cannot be said 
to be absolutely privileged and are protected 
from disclosure without the express consent 
of the client under S. 126 of the Indian Evi- 
dence Act. Since the imputation conveyed 
by the questions is per se defamatory the 
accused is hable for conviction. 

15. But the accused has, as already stat- 
ed also relied on the Nindi Exception to 
Section 499 of the Indian Penal Code. The 
Court below has held that the accused can- 
not justifiably claim protection imder the 
Ninth Exception to Section 499 of the 
Indian Penal Code. 

16. Mr. Devaraju for the petitioner has 
drawn my attention to a decision of the 
Supreme Comi: in H. Singh v. State of Pun- 
jab, AIR 1966 SC 97 wherein tire scope of 
the Ninth Exception to Section 499 of the 
Indian Penal Code came to be considered. 
Since the accused has relied upon the excep- 
tion it is for him to prove that his case falls 
under that exception. The Supreme Court 
has, in that decision, stated that the burden 
of proof by the accused who relies on an ex- 
ception is not the same which ordinarily lies 
on the prosecution to prove its case, but it 

clearly stated that the accused must show 
that he has acted in good faith and by the 
t«t of probabilities his evidence establishes 
his case. 

17. From the evidence on record, I am of 
the opinion that both the Courts below were 
right in coming to the conclusion for the rea- 
sons stated, that the accused was not entitl- 
ed to the benefit of the Ninth Exception to 
Section 499 of the Indian Penal Code. 

I It was next contended by Mr. Deva- 

Iraju that the accused can be convicted only 


as abettor and not as a principal offender. 
That is a proposition which cannot be accept- 
ed. Such a submission was made in Ayesha 
Bi’s case, 1954 Cri LJ 1239 = (AIR 1954 
Mad 741) referred to above where his Lord- 
ship rejected that contention by observing- 
that there is no meaning in stating that de- 
famation cannot be committed by a proxy 
through the mouth of his Vakil. 

19. In the result, for the reasons stated 
above, I confirm the conviction and sentence 
passed by the Court below and dismiss this 
revision petition. 

Petition dismissed. 


Am 1970 MYSORE 37 (V 57 C 8) 

A. R. SOMNATH IYER AND AHMED 
ALI KHAN, JJ. 

City Municipal Council Bellaiy, Pla in ti ff 
V. Union of India Owning S. Rly., Defen- 
dant. 

Original Suit No. 1 of 1969, D/-16-1 

1969. 

(A) Limitation Act (1908), Art. 120 — Suit 
by MunicipaKty to recover property and 
other taxes — Provision under Article 120 
attracted. 

The Municipality sued the Union of India 
owning Southern Railway to recover property 
and other taxes due in respect of properties 
owned by the said Railway vrithin the 
municipal limits. The period to which the 
claim related commenced on 1-4-1957 and 
ended on 31-3-63. The suit was filed on 
7-10-1963. 

■ Held, that the tax payable in respect of 
the earhest period commenced on l-4-1957i 
became payable only on 1-4-1958 and hence 
the suit filed on 7-10-63 i. e., within 6 years 
from 1-4^1958 when the right to sue for it 
accrued, under Art. 120 of tire Limitation 
Act, was within time. (Para 15) 

(B) _ Constitution of India, Art. 285 (2) — • 
Conditions necessary — Nature of the pre- 
Constitution tax and not the amount is the 
criterion — (Municipalities — Madras Dis- 
trict Municipalities Act (5 of 1920), S. 81 — 
Property tax under — Tax same as under 
S. 64 of the Mysore Qty Municipalities Act) 
— ■ (Munidpalities — Mysore City Munici- 
palities Act (7 of 1933), S. 64 — Property 
tax under — Tax same as one under S. 81 
of the Madras District Municipalities Act) 

— (Railways Act (1890), S. 135 and Rail- 
ways (Loc^ Authorities Taxation) Act 
(1941), S. 3(1) — Pre-Constitution tax paid 
by Union at commencement of Constitution 

— Nature of &e tax, no change in — Fresh 
notification, not a condition precedent for 
demand). 

Three conditions which should exist before 
the Union property could be made to fall 
within the exception which clause (2) of 
Art. 285 incorporates are, firstly, that there 

GM/IM/C803/69/TVN/D 
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should be an impost by the State or by 
an authority within the State, secondly, that 
tlie Union property was liable to pay that 
tax immediately before the commencement 
of the Constitution and thirdly, that the tax 
continues to be levied in the State even 
after the commencement of the Constitu- 
tion. (Para 33) 

The ‘tax’ under Art. 285 (2) of the Con- 
stitution for payment of which there was 
a pre-constitutional liability on the part of 
the Union to pay, refers not to the amount 
of tax payable by it but to its character.- 
What in effect it provides is that if a tax 
was exigible in respect of Union property 
during the period preceding the Constitu- 
tion, such tax whatever may be its measure, 
continues to be payable so long as its levy 
continues in the State even after the com- 
rnencement of the Constitution. That liabi- 
lity' is enforceable even if the measure of 
the tax gets altered by the adoption of a 
new method or mode for its computation or 
quantification. (Paras 36 and 37) 

Therefore, where the tax demanded by 
the Municipal Council was no other than the 
same tax which was imposed in pre- 
Constitution period under the Madras 
District Municipalities Act, and paid 
by the Union Government by virtue 
of a notification of Government of India 
under S. 3 (1) of the Railways (Local Au- 
thorities Taxation) Act, 1941, the mere fact 
that the amount of tax payable varied with 
the adoption of a different method of com- 
putation prescribed by the relevant provi- 
sions of the Mysore Gity Municipalities Act 
(which had come into force in place of the 
Madras Act which stood repeded under 
Mysore Laws Extension to Bellary and 
Amendment Act. 1955) did not absolve the 
Union Government from its liability to pay 
the tax under Art. 285 (2) of the Constitu- 
tion. The postulate that such diminution or 
enhancement of the one tax or the other, 
introduced a new tax in the relevant area is 
not correct. (Paras 40, 51 and 55) 

The tax demanded by the Municipal 
Council under Sec. 64 of the Mysore Act 
not being a new impost, did not require a 
new notification under S. 135 of the Rail- 
ways Act or under S. 3 of the Railways 
(Local Authorities Taxation) Act and such a 
notification was no condition precedent to 
the impugned demand. AIR 1948 Cal 116 
(2) and AIR 1957 All 452, Foil. AIR 1929 
Mad 746 and AIR 1943 Mad 733 and ,AIR 
1954 All 56 and AIR 1964 SC 1166, Dist. 

(Paras 29, 52 and 56) 
Cases Referred: Clironological Paras 

(1964) AIR 1964 SC 1166 (V 51) = 

(1964) 6 SCR 947, Amravad Munici- 
TJalih' V. Ramachandra 41, 45 

(1957) AIR 1957 All 452 (V 44) = 

1957 All LT .531, Union of India 
V. Municioal Board Lucknow 39 

(1954) AIR ‘1954 All 56 (V 41) = 

1953 All LJ 497, Kanpuj Munici- 
pality V. Dominion of India 41, 44 


(1948) AIR 1948 Cal 116 (2) (V, 35) = 

52 Cal WN 173, Governor-General 
of India in Council v. Corporation 
of Calcutta 38 39 

(1943) AIR 1943 Mad 733 (V 30) = ’ 
1943-2 Mad LJ 307, South Indian 
Rly. V. Panchayat Board Manda- 
pam 41 43 

(1929) AIR 1929 Mad 746 (V 16) = 

ILR 52 Mad 7.79, Municipal Coun- 
cil Cuddapah v. M. and S. M. Rly. 

Co., Ltd. 41, 42, 43 

Venugopalacharya and A. V. Albal, for 
Plaintiff; K. Nanjundiah, for Defendant. • 
SOMNATH IYER, J. : In this suit, which 
has been withdrawn to this Court under 
Article 228 of the Constitution, from the 
Court of the Civil Judge, Bellary', in which 
it was originally instituted, tlie plaintiff is 
the City Municipal Council of Bellaiy, and 
the defendant is the Union of India, owning 
the Southern Railway. The plaintiff, which 
will be referred to in the course of this 
judgment as the municipal council, asks for 
a declaration that it has the right to levy 
and collect the taxes enumerated in para' 
gi'aph 5 of the plaint in respect of pro- 
perties owned by the Union of India and 
situate within the municipal limits of Bel- 
lary. It also asks to make a decree against 
the Union of India for a sum of Rupees 
38.988. 

2. It is undisputed that the Union of 
India which owns the Southern Railway, is 
the owner of sixty-five buildings and twenty 
vacant lands which are situate within the 
municipal limits of the Bellary City Munici- 
pality. It is also not controverted that in 
respect of these eighty-five properties, the 
then Maias and Southern Mahratta Rail- 
way became liable to pay general pr^erty 
tax and water and drainage tax under a 
notification of November 26, 1941, promul- 

f ated by tlie Government of India under 
ection 3 U) of the Railway's (Local Autho- 
rities Ta.xation) Act, 1941 (Central Act XXV 
of 1941). In consequence, during some of 
the years prior to the commencement of the 
Constitution the Madras and Southern 
Mahratta Railway which owned those pro- 
perties used to pay a sum of Rs. 4,792-13-0 
as tax for the sixty-five buildings owned by 
it and a sum of Rs. 863-11-6 as tax pay'able 
in respect of tlie twenty vacant lands which 
it owned. 

3. After the Madras and Southern 
Mahratta Railway ceased to be the owner 
of these properties, the Government of 
India wliicli became its owners continued 
to pay the tax after it acquired such owner- 
ship and even after the commencement of 
the Constitution until April 1, 1956. 

4. The Bellary City Municipal Coundl 
was functioning until October 24, 1955, 

under the provisions of the Madras District 
Municipalities Act (Madras Act V of 1920), 
when the district of Bellary became part of 
tile former State of My'sore on October 1, 
1953 under the provisions of the Andhra 
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State Act, 1953 (Central Act XXX of 1953). 
The provisions of the Madras District 
Municipalities Act continued to operate in 
the district of Bellari' under the provisions 
of Section 53 of the Andhra Act, and stood 
repealed only rvith effect from October 24, 
1955, under the Mysore Laws Extension to 
'.Bellarv and Amendment Act, 1955 (Mysore 
Act XIV of 1955), when the Mysore City 
■Municipalities Act 1933 (Act VII of 1933) 
•was extended to the district of Bellarj'. 

5. So, on and from October 24, 1955, 
■the relevant statute , under which the ronni- 
•cipal council was exercising its mimicipal 
.administration was the Mysore City Munici- 
palities Act, 1933. 

6. In the course of this judgment, the 
Madras District Municipalities Act -will be 
referred to as the ‘Madras Act’ and _ the 
Mysore City MunicipaKties Act, 1933, will be 
dialled the ‘Mysore Act’. 

7. We should observe here that the 
Mysore City Municipalities Act, 1933, is no 
longer in force in the State of Mysore since 
nt was repealed with effect from April 1, 
1965 by the Mysore Municipalities Act, 
1964, (Mysore Act XXII of 1964). But with 
this repeal 'we are not concerned in this 
suit which relates to the period antecedent 
to tire date of such repeal. 

8. The case for the municipal council 
•which is the plaintiff before us is that there 
was an unreasonable repudiation by the 
Union of India of the demand made by it 
for the payment of property tax in respe<^ 
of the period commencing on April, 1, 1957 
And ending with March 31; 1963. The tax 
-so demanded comprised of the following 
items : 

(a) tax on buildings and lands, 

(b) water tax and 

(c) education tax. 

In respect of the years 1960-61, 1961-62 
and 1962-63 the demand also includes" the 
impost described as health cess. 

9. The case for the Municipal Cormcii 
as set out in the plaint .was that the tax so 
•demanded wirich the Union Government 
was liable to pay immediately before the 
-commencement of the Constitution, and 
which continued to be levied in the new 
■State of Mysore after its formation ’ on 
November 1, 1956, continued to be eximble 
under the provisions of Article 285 (^ of 
the Constitution. 

10. Many contentions' were raised on 
'behalf of the Union of India in the mritten 
•statement produced b}”^ them. The main 
■mound on which there was a repudiation of 
■die liability to pay the tax demanded was 
that the tax which was payable immediately 
‘before the commencement ' of the Constitu- 
tion was not the tax demanded by the 
municipal council and so was not exigible. 
There was another contention that the 
demand also related to buildings which 


were constructed only after the commence- 
ment of the Constitution and that the tax 
demanded in respect of those buildings was 
not payable. But Mr. Nanjundiah appearing 
for the Union of India intimated us that 
the Union of India does not dispute that 
the suit claim relates only to buildings 
which were in existence before the com- 
mencement ' of the Constitution. 

11. On the pleadings produced by tire 
parties, the following issues were settled by 
the Civil Judge, Bellar>' ; 

1. Mffrether on merger of the City of 
Bellary to Mysore State, right to ler'y tax 
on property of the Union Territory is 
barred under Article 285 of the Constitu- 
tion of India? 

2. Whether the enforcement of the 
Mysore City Municipalities Act, 1933 to 
Bellarj' had changed tire incidence of pro- 
perty tax levied on the Union within the 
meaning of Article 285 clause (2) of the 
Constitution of India? 

3. Whether the plaintiff is estopped from 
taxing railway properties at Beilaiy in view 
of the letter of the Mysore Government 
dated 29-1-1962 in L.T.H-53-CTX-59 to the 
Central Government? 

4. Whether the failure to issue a fresh 
notification under Section 3 of the Local 
Authorities Act_ (Act 25 of 1941) puts an 
end to the plaintiff municipality’s right to 
tax the properties of tihe Union of India? 

5. Whether the right to tax property' of 
the Indian Union consequent on the en- 
forcement of the Mysore City Municipali- 
ties Act arises only on issuing of a notmca- 
tion under^ the Indian Railways Act under 
Section 135 and read \vith Section 3, Local 
Authorities Taxation Act, 1941? 

6. Whether there is any change in the 
incidence, mode of assessment and levy of 
tax under the Mysore City Municipalities 
Act as contended in paragraph 13 of 
Written Statement of the defendant? If so, 
whether the plaintiff is entitled to levy tax 
on the property of the Indian Union? 

7. Whether the suit is barred by limita- 
tion? 

8. Mffiether this is a fit case to refer to 
the High Court under Section 113 of Civil 
P. C.? 

9. IVhether the defendant has not agreed 
to pay the education tax and whether the 
refusal of the plaintiff to receive the same 
is proper? 

10. "What is the amount due and payable 
to the plaintiff by way of arrears of tax? 

11. To what refief is the plaintiff entitled 
to? 

12. What order? 

12. It %vill be seen that quite a few 
issues among these which the Civil Judge 
framed overlap one another and they are 
Issues 1, 2 and .6. Similarly Issues 1, 4 and 
5. The eighth issue no longer sunuves since 
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the suit is now before us under Art. 228 
of the Constitution. 

- IS. It is ■ not necessary to record any 
finding on Issues 3 and 9 since Mr. Nanjun- 
diah did not press the defendant’s case 
with reference to those two issues. 

14. So, the three main questions on 
which we have to pronounce are : 

(i) Whether on the extension of the pro- 
visions of the Mysore City Municipalities 
Act, 1933, to the district of Bellary, the 
liability of the Union of India to pay the 
taxes \vhich were originally being paid in 
respect of the properties owned fay the 
Union disappeared, and whether that liabi- 
lity would arise only on the issue of a fresh 
notification under Section 135 of the Indian 
Railways Act read with Section 3 of the 
Railways (Local Authorities Taxation) Act, 
1941? 

(ii) Whether the liability to pay tlie 
taxes which the Union of India nad been 
previously paying was not preserved by 
Article 285 (2) of the Constitution? 

and 

(iii) \Vhether the suit is barred by limita- 
tion? 

15. On the question of limitation, a 
feeble argument was presented by Mr. 
Nanjundiah on behalf of the Government of 
India and it is obvious that there is no sub- 
stance in the plea relating to it. It will be 
recalled that the period to which the claim 
relates commenced on April 1, 1957 and 
ended on March 31, 1963. The tax payable 
in respect of the earliest period commenced 
on April 1, 1957 which became payable 
only on April 1, 1958, and the demand for 
this pay'ment was made by the municipal 
council through a bill presented under Sec- 
tion 95 of the Mysore City Municipalities 
Act on February 14, 1958. The suit was 
instituted on October 7, 1963, and it was 
not seriously disputed by Mr. Nanjundiah 
that the suit was governed by the residuary 
Article 120 of the Indian Limitation Act, 
1908, which prescribes a period of six years 
for the institution of a suit Hke the one 
before us. The right to enforce the claim 
in respect of the earliest period accrued 
only on April 1, 1958 and so, the suit 
brought on October 7, 1963, is well within 
time, and that is our finding on the seventh 
issue. 

16. We should mention here that Mr. 
Venugopalachari appearing on behalf of the 
Municipal Council and Mr. Nanjundiah ap- 
pearing for the Union of India submitted to 
us that it was not necessary for the parties 
to produce any evidence in the suit since 
it presented only pure questions of law. 

17. Mr. Nanjundiah made the fiuther 
submission that the repudiation of the claim 
of the Municipal Council would be restrict- 
ed only to the claim which related to the 
tax demanded in respect of the buildings 
and vacant lands owned by the Union. We 
were informed by Mr. Nanjundiah that the 
Union of India would not dispute its liabi- 
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lity to pay water tax and education ■ tax or 
its. liability to pay health tax for- the years 
1960-61, 1961-62 and 1962-63. . 

18. So, the only question to be decided 
is whether Article 285 (2) of the Constitu- 
tion maintains its liability to pay property 
tax on its buildings and lands. 

19. It is common ground as we were in- 
formed during the course of the proceedings 
before us that the impost in the form of 
property tax on buildings and lands situate 
within the municipal limits of the BeUary 
Municipality, was made under the provi- 
sions or Section 81 of the Madras Act, and 
diat, no new impost was as such made by 
the Municipal Council under Section 64 of 
tire Mysore Act which in displacement of 
the Madras Act commenced to operate on 
October 24, 1955. It is thus undisputed 
that the tax on buildings and vacant lands 
which was imposed under Section' 81 of the 
Madras Act is the tax which continues to 
be levied within the limits of the Municipal 
Council after the Mysore Act came into 
force. 

20. But Mr. Nanjundiah on behalf of the 
Union of India contended that such con- 
tinuance of old impost does not attract the 
application of Art. 285 (2) of the Constitu- 
tion which reads : 

“285 (1) The property of the Union shall,. 

save in so far as Parlia- 
Exemption - of ment may by law other- 
property of the wise provide, be e.vompt 
Union from State • from all taxes imposed 
taxation. by a Stale or by any au- 

thority within a State. 

(2) Nothing m clause (1) shall, until’ 
Parliament by law otherwise- provides, pre- 
vent any authority within a State from levy-* 
ing any tax on any property of tlie TJnion 
to which such property was immediately 
before the commencement of this Constitu- 
tion liable or treated as liable, so long as 
that tax continues to be levied in that- 
State.’’ 

21. The stress of Mr. Nanjundiah’s argu- 
ment was that although the Union did pay 
and continued to pay the tax imposed on 
lands and buildings during the period when 
the Madras Act was in force, that liabihty 
perished when the Mysore Act came into 
force, for the reason that the tax imposed 
under the Madras Act is not the tax which 
the Municipal Council now claims under 
the Mysore Act. It was also said that since 
the measure of the tax has also become 
altered by resort to the mode of quantifica- 
tion of the tax prescribed by the Mysore 
Act, the tax payable after such quantifica- 
tion was a new tax distinct from the old 
tax payable under the Madras Act, and so, 
was not the old tax. 

22. That was also the postulate on 
which was constructed tlie further ar^- 
ment that the Union of India could not bo 
made liable to pay that new tax_ excepS 
under a new notification under Section 135 
of tlie Indian Railways Act read wth Sec- 
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tion 3 of the Railways (Local Authorities’ 
Taxation) Act, 1941. 

. 23. Section 135 (1) of the Indian Rail- 
ways Act as it read in the year 1946 when 
a notification was promulgated hy the Gov- 
ernment of India under Section 3 (1) of the 
Railways (Local Authorities' Taxation) Act, 
1941 reads : 

“135. Taxation of railways by local 
authorities. Notwithstanding anyth in g to 
the contrary in any enactment, or in any 
agreement or award based on any enact- 
ment, the following rules shall regulate the 
levy of taxes in respect of railways and 
from railway administrations in aid of the 
funds of local authorities, namely ; 

(i) A railway administration shall not be 
liable to pay any tax in aid of the funds 
of any local authority unless the general 
controlling authority has, by notification in 
the Official Gazette, declared the railway 
administration to be liable to pay the tax. 

o o o o o o’> 


24. It is not controverted that there was 
a notification by the general controlling 
authority in the year 1946 which is reflect- 
ed in a notification under Section 3 (1) of 
the Railways (Local Authorities’ Taxation) 
Act, 1941, which was made on June IS, 
1946 by die Government of India which 
reads : 

“Notification” 

_ In pursuance of sub-section (1) of Sec- 
tion 3 of the Railways (Local Authorities’ 
Taxation) Act, 1941 (XXV of 1941) the 
Central Government is pleased to declare 
that the Administration of the Madras and 
Southern Mahratta Railway shall be liable 
to pay, in aid of the funds of the local 
autliorities , specified in column 1 of the 
schedule annexed hereto the taxes specified 
in column 11 thereof. 


SCHEDULE 


Local authority 


Taxes 

II 


4. Bellas General property 

Municipality tax, and water and 

^ ^ drainage t^ 

Explanation : In this schedule, 

(i) General property' tax means so much 
of the property tax levied under clause (a) 
sub-section (1) of Section 81 of the 
yf^dras District Municipalities Act, 1920 
(Madras Act V of 1920) as comprising a 
tax for general purposes; 


(ii) Water and drainage tax means so 
much of the _ property tax as is levied in 
accordance witii clause (b) of the said sub- 
section; and 


(iii) Education tax is the tax levied as a 
surcharge _ on property tax in accordance 
wim Section 34 of the Madras Elementary 
Education Act, 1920 (Madras Act VHI of 


■ 25. -Under Section 3 (1) of the Rail- 
ways (Local Authorities’ Taxation) Act, 1941, 
uncier which the above notification was 
promulgated reads : 

“3'. Liability of railways to taxation by 
local authorities — 

(1) In respect of property vested in the 
Central Government, being property' of a 
railway, a railway administration shall be 
liable to pay any tax in aid of the funds of 
any local authority, if, the Central Govern- 
ment, by notification in the official Gazette; 
declares it .to .be so liable. 

A O O ' O . O O’* 


26. It was maintained that since the tax 
which by the notification rmder the above 
sub-section made the Madras and Southern 
Mahratta Railway which was the predeces- 
sor in title of the Union Government liable 
to pay', only the general property tax which 
was levied under the Madras Act, that 
liability disappeared when the Mysore Act 
repealed the Madras Act and commenced 
to operate in the district of BeUary on 
October 24, 1955. It was, according to the 
argument advanced by Mr. Nanjundiah by 
that process that the notification of the 
Central Government lapsed and for that 
reason that Article 285 (2) can have no 
relevance. 

27. _ Before proceeding to discuss this 
submission, we should mention that there 
was an admitted variation of Ae amount of 
the taxes payable by the Union of India 
with respect to the buildings and those 
payable in respect of tlie vacant lands when 
the Mysore Act came into force. This varia- 
tion consisted of the diminution of the 
buildings tax and an enhancement of the 
tax on vacant lands. The tax pay'able in res- 
pect of the buildings became reduced to a 
sum of Rs. 4,326-80p. from Rs. 4,792-13-(? 
which was the tax payable under the re- 
pealed Act. Similarly, tiie old tax xvith res- 
pect to the vacant lands amounting to 
Rs. 863-11-6 became enhanced to Rupees- 
2,538-50 p. 

28. But, it is undisputed that these varia- 
tions were not attributable to the coming- 
into being of any new impost under the 
repealing Act, but, because of the mode by 
which the quantification of the taxes pay- 
able under the repealed Act was made. So, 
the tax on buildings of which there was a 
quantification on the basis of a new formula 
prescribed by the repealing Act became- 
smaller, and, the tax payable for the vacant 
lands which was determined by the appli- 
cation of the method prescribed by the re- 
pealing Act in displacement of the process- 
prescribed by the - repealed Act became 
higher. 

29. But, what cannot be overlooked is 
that whatever was the mode by which there- 
was a quantification of ' the tax payable by 
the Union of India, the tax of which there 
was such quantification - was not a new tax 
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vvhich ■was not in existence when the Con- 
;‘«titution commenced to operate but was the 
fcame old impost the attributes of which 
1 were not different from the attributes of 
I the tax which the municipal council 
; demanded. The tax continued to be pro- 
! perty tax which was imposed under the bid 
: Act and the demand related only to the 
^property tax which had been so imposed. 

30. Section 81 (1) of the Madras Act 
empowered the municipal council by resolu- 
tion to lew a tax on buildings and lands. 
Similarly, Section 64 of the Mysore Act 
bestowed power on the municipal council 
to impose a tax in the form of a rate on 
buildings or lands or both situated within 
the municipality. Even if the municipal 
council had made a new impost under Sec- 
tion 64 of the Mysore Act in the form of 
a rate on buildings and lands, that impost 
would have had the same attributes, as the 
impost which had been made under the 
Madras Act under the 81st section of that 
Act. But, what might have been the legal 
position with respect to Article 285 (2) of 
the Constitution had a new impost been 
made in that way does not arise for con- 
sideration in this case for the reason that 
no such new impost was made by the 
•municipal coimcil of Bellary which preserv- 
ed the old impost made under the Madras 
Act although the quantification of the tax 
•imposed under its provisions was suitably 
altered so as to bring it into conformity 
•with the formulas which the Mysore Act 
incorporated. 

31. The question, therefore, is whether 
that alteration in the mode of quantifica- 
tion excludes the operation of Article 285 
{2) of the Constitution. 

32. The provision which that clause 
■incorporates is that subject to any law 
which Parhament may make, the liability of 
the Union to pay tax on its property which 
was immediately before the commencement 
of the Constitution liable or treated as 
liable to pay that tax, shall continue to be 
so liable so long as that tax continues to 
be levied in the State. This provision is an 
■exception to that contained in clause (1) 
which says that the property of the Union 
shall stand e.xempted from payment of all 
•taxes payable to a State or any authority 
within that State. 

33. The three conditions which should 
; exist before the Union property could be 

made to fall within the exception which 
clause (2) incorporates are, firstly, that there 
should be an impost by the State or by an 
authorit}'^ within the State, secondly, that 
the Union property was liable to pay that 
tax immediately before the commencement 
of the Constitution and thirdly, that that tax 
continues to be levied in the State even 
' after the commencement of the Constitu- 
tion. 

34. It was asserted on behalf of the 
Union that although it may be that the first 
two conditions exist, the third did not. 


Union of India (Somnath Iyer J.) A. I. R. 

This assertion was founded on the postulate 
to which we have already referred that the 
9^*^ which the Union of India was pay- 
ing before the commencement of the Con- 
stitution and even thereafter, is not tiie tax 
now demanded, since, there was a reduc- 
tion of the tax in respect of buildings and 
an enhancement of the tax in respect of 
lands after the extension of the provisions 
of the Mysore Act to the district of Bellary. 

35. The acceptance of this postulate 
would involve the assumption that Art. 285 
(2) when it speaks of the ‘tax’ for the pay- 
ment of which there was a pre-constitu- 
tional liability on the part of the Union to 
pay, refers to the amount of the tax pay- 
able by it and not to its character. We do 
not think it right to place any such narrow 
construction on the provision of this clause. 

36. We lean to the view that Art. 285 
(2) of the Constitution does not speak of 
the amount of the lax but only speaks of 
its nature or character. What in effect if 
provides is that if a tax was exigible in res- 
pect of Union property during the period 
preceding the Constitution, sucli tax what- 
ever may be its measure, continues to be 
payable so long as its levy continues in the 
State even after the commencement of tlie 
Constitution. That liability, in our opinion, 
is enforceable even if the measure of the 
tax gets altered by the adoption of a new 
method or mode for its computation or 
quantification. 

37. So, if in respect of its properties 
the Union Government was liable to pay 
property tax before the commencement of 
the Constitution, that property tax so long 
as property tax is not abolished in the area 
in which tlie Union properties are situate, 
continues to be exigible even after the com- 
mencement of the Constitution even if its 
measure gets diminished or enhanced. 

38. That that is the true interpretation to 
be placed upon Article 285 (2) of the Con- 
stitution is (dear from the enunciation made 
by Mukherjea, J., as he then was, in Gover- 
nor-General of India in Council v. Corpora- 
tion of Calcutta, AIR 1948 Cal 116 (2). 
The question which arose in that case was 
whether a tax in respect of a property 
which was not in existence before the Gov- 
ernment of India Act, 1935 was enacted, 
could be demanded under Section 154 of 
that Act, the provisions of which corres- 
pond to Article 285 of the Constitution. In 
the context of the enunciation made in that 
case that no such tax could be demanded, 
Mukherjea J., said this : 

“So far as the Calcutta Municipal Act is 
concerned, the only two kinds of property 
that required consideration for the pur- 
poses of determining the scope of c.xemp- 
tion under S. 154, Government of_ India 
Act, are land and building, for it is upon 
lands and buildings that consolidated rates 
are imposed by the Calcutta Municipal Act. 
We do not think however that the mode of 
assessment employed by the Calcutta Cor- 
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;poration is at all a relevant factor in deter- 
-mining the meaning of the word 'property' 
-for purposes of S. 154, Government of India 
Act. 


o o o o liability for rates that exists 
-in respect of a particular property prior to 
April 1937, and which is to continue ae- 
-cording to the proviso, may certainly in- 
-elude any future variation resulting from 
alteration in the valuation of the property 
•or the rate of assessment, but it does not 
include any future liability on account of 
any new property being added to it, no 
matter whether according to the method 
-of assessment followed by the taxing autho- 
rity the additional property could be 
-separately taxed or not.” (pages 119 and 
120 ). 


89. Again, in Union of India v. Munici- 
pal Board Lucknow, AIR 1957 All 452, a 
-similar ^ interpretation was placed on Arti- 
cle 285 (2) of the Constitution and the 
•enunciation made in that case reads : 

"Moreover, it is the nature of the tax 
for which sanction has to be obtained. Any 
variation of the quantum of tax based on 
an increase in the value of the property oi 
-additions made to that property would also 
be covered by the proviso to Article 285 
•of the Constitution. This point also arose, 
^ appears, in a Calcutta case in AIR 1948 

I observed by 

Mukhepea J., that the liability for rates 
that e.xists in respect of a particular pro- 
perty prior to April 1937, _ and which is to 
continue according to the proviso, may 
•certainly mclude any future variation result- 
ing from alteration in the valuation of the 
property or the rate of assessment .... 
(pages 454 and 455). 


40. _That being so, and, since the tax 
■ demanded bv the Municipal Council was no 
other than the same tax which was imposed 
Mder the Madras Act, the mere fact that 
there was a diminution of the tax in 
respect of buildings and an enhance- 
ihe tax in respect of lands 
by the adoption of a different method 
Oi computation which was prescribed by 
me relevant provisions of the Mysore Act 
d not absolve the Union Government 
rom its liability to pay the tax under 
rticle 285 (2) of the Constitution since 
le postulate that such diminution or en- 
ancement of the one tax or the other, 
introduced a new tax in the relevant area 
be sound and is therefore unaccept- 


1 . “ff' We do not think that Mr. Nanjun- 
•diah appearing on behalf of the Union 
Government can derive any support for his 
contention to_ the contrarj' from the deci- 
sions upon which he relied, namely, Muni- 
-cipal Council Cuddapah v. M. and S. M. 
BIv. Co. Ltd., AIR 1929 Mad 746, South 
Indian Railway v. Panchayat Board Manda- 
-MR 1943 Mad 733, Kanpur Munici- 
■pality V. Dominion of India, AIR 1954 All 


56 and Amraoti Municipahty v. Ramachan- 
dra, AIR 1964 SC 1166. 

42. In AIR 1929 Mad 746, the conten- 
tion of the Railwaj’^ Administration that it 
was not liable to pay the lax imposed under 
the provisions of the Madras Act V of 1920 
succeeded on the ground that the tax im- 
posed under that Act was not the tax which 
had been imposed under the Madras Dis- 
trict Municipalities Act 4 of 1884 the liabi- 
lity to pay to which had been declared by 
a notification under Section 135 of the 
Railways Act. The ratio of the decision was 
that the tax imposed was “substantialty dif- 
ferent”, but, whether the view taken in 
that case that tlie taxes imposed were sub- 
stantially different in that way is support- 
able or not is not a matter into which we 
need make any investigation in this suit. 
But, it is clear that if the view had been 
taken in that case that they were not sub- 
stantially different the contention raised on 
behalf of the Railway Administration would 
not have succeeded. It is this feature of 
that case which distinguishes it from the 
case before us. 

43. The view taken in AIR 1943 Mad 
733, rested wholly on the view taken in 
AIR 1929 Mad 746, which, as we have 
already explained, has no relevance to the 
case before us _ in which the impost made 
under the Madras Act is the very impost 
which the Union Government is called 
upon to pay. 

44. The decision in AIR 1954 All 56, 
can have no application to the present case 
since that case was one in which there was 
a decision by an arbitrator under ^Sec. 3 (2) 
of the Railways (Local Authorities’ Taxation) 
Act and the elucidation made in that 
situation was that the local authority could 
not demand tax in excess of the amount 
determined by the arbitrator. 

45. The decision in AIR 1964 SC 1166, 
was the foundation of the argument that the 
words “so long as that tax continues to be 
levied in that State” occurring in .Art. 285 
(2) of the Constitution, should be inter- 
preted in the same way in which the words 
"may continue to be levied” occurring in 
Article 277. The argument maintained w'as 
that since it was explained by the Supreme 
Court that no old tax may continue to be 
levied under Article 277 if the rate of the 
old tax is enhanced, an enhanced or reduced 
old tax ceases to be exigible even for pur- 
poses of Article 285 (2). 

46. But, it is clear that the expression 
“may continue to be levied” occurring in 
Article 277 cannot receive _ the same mean- 
ing which the expression “so long as that 
tax continues to be levied in that State 
occurring in Art. 285 (2) should be given. 
Article 277 authorises the continuance of 
the le-vy of an old tax which was lawfully 
imposed before the commencement of the 
Constitution by the Government of any 
State or a local or other authority or body 
even if under the Constitution that impost 
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is an impost which could be made only by 
Parhament. 

47. The terminal tax tlie levy of which 
was called in question oefore the Supreme 
Court, was a tax concerning three new 
items which was not exigible in respect of 
those items before the commencement of 
the Constitution but was imposed after the 
Constitution came into force by the con- 
cerned municipal council in the State. 

48. The argument advanced on behalf 
of the Council was that under Article 277, 
of the Constitution, it had the power to im- 
pose a tenninal tax on new items so long 
as there was an impost in the form of a 
terminal tax on some item or the other, 
before tlie commencement of the Constitu- 
tion. It was this contention which was re- 
pelled by the Supreme Court on the mound 
that for purposes of Article 27.7 or the 
Constitution, the impost which could con- 
tinue to be levied even if the topic relating 
to the impost is in the Union list, is an old 
impost which after the commencement of 
the Constitution has not suffered any trans- 
formation or variation of any kind includ- 
ing its measure. The ratiocination which 
impelled that conclusion emphasised the 
importance of legislative competence con- 
cerning which the suit before us presents 
no controversy. 

49. Moreover, between the collocation 
of the words in Art. 277. and their arrange- 
ment in Article 285 (2), there is no simi- 
larity, Article 277 which says that a tax 
lawfully levied before the Constitution 
“may .... continue to be levied”, continues 
an old impost with respect to which the 
Constitution transmits to Parhament Legis- 
lative competence, which, no longer resides 
in the legislative organ which created it. 
And so, the power to recover it is limited 
to its old magnitude which could after the 
Constitution be varied only by Parhament. 

50. But the words “so long as that tax 
continues to be levied” in Article 285 (2) 
which only mean that there should have 
been no subsequent disappearance of the 
impost, do not introduce any such limita- 
tion. While the purpose of the relevant 
phrase in Article 277 is the authorisation of 
the recovery of the amount of the tax 
previously payable, the emphasis of the 
concluding words of Article 285 (2) is on 
the exclusion of liability when there is a 
subsequent cessation of the impost, and, 
not on its measure, if it continues to main- 
tain its character. The suggestion that we 
should understand tlie words occurring in 
the two ardcles in the same way is to mis- 
take tlie purpose of the one for the intend- 
ment of the other. 

51. The discussion made so far yields 
the result that the property tax which the 
Union of India was called upon by the 
Municipal Council to pay was the same old 
property tax which was imposed under the 
Madras Act. The attenuation of tlie measure 
of the tax in the one case and the increase 
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in tlie case of the otlier are not factors) 
which could change the attributes or the ' 
character of tlie tax. The tax demanded 
was the same old tax although its (^anti- , 
fication which was made by a different ■ 
process entitled the municipal council to 
make a higher demand in the case of lands. 

52. That that is the true position is what 
negatives the contention that Article 285 (2) 
is inapplicable and makes unavailable the 
argument that a new notification under 
Section 135 of tlie Railways Act or under 
Section 3 of the Railways (Local Autho- 
rities’ Taxation) Act, 1941, was a condi- 
tion precedent to the impugned demand. 

53. Indeed, in the letter addressed by 
the Southern Railways Administration on 
January 30, 1957 to the Municipal Council, 
it did, not dispute its hability to pay the tax 
imposed under the Madras Act, but only 
repudiated its liability to the extent of the 
enhancement which, as we have already 
stated, was made only in the case of taxes 
with respect to the vacant lands while on 
the contrary the tax with respect to the 
buildings had become smaller. There was 
also a contention raised in that letter that- 
scavenger tax was not payable. But with 
that question, we are not concerned in tliis 
suit since we have been intimated by both 
sides that the Municipal Council has made 
no demand for the payment of scavenger 
tax. The genuineness of this letter was not 
disputed by Mr. Nanjundiah appearing on 
behalf of the Union Government although 
he explained to us that what was stated in 
that letter was attributable to a mistaken im- 
pression in them and of the General Mana- 
ger of the Southern Railways Administra- 
tion. But, as already explained by us, 
nothing turns upon the concession made by 
the General Manager since our decision in 
this suit depends upon the conclusion reach- 
ed by us on the merits of the case and not 
upon tlie concession made by him. 

54. So, our findings on issues 1, 2. 4, 5 
and 6 are in favour of the plaintiff and _ 
against the defendant. Our findinii on the 
first issue is that the hability of tlie Union 
of India under Article 285 (2) of the Con- 
stitution did not perish when the District of 
Bellary became part of the old State of 
Mysore. 

55. Our finding on the second issue is 
that the extension of the provisions of the 
Mysore City Municipalities Act, 1933, to 
the District of Bellary did not affect that 
liability created by Article 285(2) of the 
Constitution. 

5G. Our finding on the 4th and 5th 
issues is that the promulgation of a fresh 
notification under Section 3 of the Railways 
(Local Authorities’ Taxation) Act, 1941, and 
Section 135 of the Indian Railways Act was 
not necessary to create a right in the plain- 
tiff to demand tlie taxes which it called 
upon the Union of India to pay. 

57. Our finding on the sepond issue is 
also our finding on the sixth issue. 
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. 58. lu the result, we make a decree in 
favour of the plaintiJEf as prayed for in the 
plaint. By that decree, we make a declara- 
tion that the plaintiff has a right to’ levy 
and collect the taxes mentioned in paragraph 
B of the plaint on the properties of the 
defendant situate within the municipal 
limits as specified in Schedule A to the 
plaint, and we make a further decree against 
the defendant and in favour of the plain- 
tiff for the payment of a sum of Rs. 38,988. 
The defendant shall also pay the plaintiff 
the costs of this suit and future interest on 
the amount for which we have made a 
decree in favour of the plaintiff at six per 
cent per annum from the date of the in- 
stitution of the suit till date of payment. 

Suit decreed. 


AIR 1970 MYSORE 45 (V 57 C 9) 

A. NARAYANA PAI, J. 

M. Shivarama Bhat and another. Peti- 
tioners V. Mahabala Bhatt Muliya and others. 
Respondents. 

Civil Revn. Petns. Nos. 536 to 538 of 
1967, D/- 8-4-1969. 

CivU P. C. (1908), O. 26, Rr. 10(2), 18 — 
Notice by Commissioner issued oidy to tivo 
defendants out of three — Legal consequ- 
ence would be not total invalidation of re- 
port but non-availability of same as evidence 
under R. .10(2) as against defendant not 
served ^vith notice — Defendants serv'cd 
wth notice could have no objection or stat- 
able case for getting report set aside on al- 
leged contravention of R. 18 — Report can 
also be made use of either for corroboration 
or for contradiction of oral evidence of Com- 
missioner if he is examined as ivitness: 
Second Appeal (M) 60 of 1956 D/- 11-10- 
1960 (Orissa), Disting. 

(Paras 14, 15, 16) 
Cases Referred: Chronological Paras 

(1960) Second Appeal No. (M) 60 of 

1956 D/- 11-10-1960 (Orissa) 8 

(1934) AIR 1934 Mad 548 (V 21) = 

1934 Mad 155, Latchan Naidu v. 

Ramkrishna Ranga Rao 8 

Ganpathi Bhat, for Petitioners; B. P. 
Holla, for Respondent No. 1. 

ORDER: These three revision petitions 
are directed against the common order dis- 
posing of three interlocutory applications in 
a partition suit. Original Suit No. 75 of 
1964 on the file of the Civil Judge, Manga- 
lore. 

2. The suit was filed by the first res- 
pondent Mahabala Bhatt as plaintiff against 
his father Ramachandra Bhat (Petitioner), 
his brothers Shama Bhat and Shivarama Bhat 
(Respondents 2 and 3) and the said Shama 
Bhats two sons Ramachandra Bhat and 
Ramakrishna Bhat, — arrayed as defendants 
1 to 5 respectively (Vide C. R. P. -537/67). 
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3. Immediately on filing the suit, the 
first respondent (plaintiff) made an appHca- 
tion for appointment of a Commissioner to 
prepare an inventory of moveables and 
jewellery in the family house together with 
valuation thereof and also to make an esti- 
mate of the yield of an areca garden belong- 
ing to the family situated within a particular 
survey number specified in the application. 
To that appheation, he made only defendants 
1 and 2 parties as respondents. A lawyer 
practising in Mangalore was appointed 
Commissioner for the purpose. He went to 
the family house and the areca garden and 
made a report in comphance with the direc- 
tion in Court's warrant appointing him as 
Commissioner. He gave notice of his pro- 
posed execution of the warrant only to de- 
fendants 1 and 2 and not to the third de- 
fendant. The third defendant is said to be 
residing in Mangalore as an apprentice under 
a Chartered Accountant. No notice was 
given to him. The first two defendants 
admitted their presence at the time the Com- 
missioner executed his warrant. Third defen- 
dant was not present. 

4. After the report was submitted to the 
Court, the first defendant filed one applica- 
tion R. 1. A. No. 246/1965 to set aside the 
report and the third defendant filed two 
applications, — R.I.A. No./296/1965 to set 
aside the order of Com± for the appoint- 
ment of Commissioner and R. I. A. No. 
458/1965 to set aside the Commissioner’s 
report. All the three applications have been 
dismissed by the Civil Judge. 

5. Hence, these revision petitions, C. R. 
Ps. 536/67 and 538/67 by the third defen- 
dant and C. R. P. 537/67 by the first defen- 
dant. 

6. All the factual allegations made in sup- 
port of the prayer for setting aside the re- 
port have been dealt with by the Civil Judge 
in an elaborate order and the findings of fact 
recorded by him are not open to question 
in a revision petition. 

7. The only point worthy of considera- 
tion is whether the report is available or can 
be made use of in the suit against the third 
defendant, for the reason that no notice had 
been given to him either by Court or by 
the Commissioner of the execution of the 
commission. 

8. It has been argued on his behalf that 
the entire report must be set aside as illegal 
on the basis of the principle emmeiated by 
Cornish, J. in Latchan Naidu v. Ramakrishna 
Ranga Rao, AIR 1934 Mad 548 which has 
been followed and applied by Kalagate, J. 
of this Court in an umeported decision in 
Second Appeal (M) 60 of 1956 disposed of 
on 11th October 1960 (Orissa), 

9. The principle stated by Cornish, J. is 
that the report of the Commissioner becomes 
evidence and part of the record in the suit by 
virtue of R. 10 (2) of O. 26 of the Code of 
Civil Procedme and that a report prepared 
without issue of notice to any part}’ as re- 
quired by R. 18 of the same Order would be 
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a report prepared behind the back of the 
party not so served and that therefore it 
would be unjust to treat it as evidence 
against him. There is a general observation 
that there is no power in the Court to issue 
an ex parte commission. 

10. Now, Rule 18 of O. 26 of the Code 
of Civil Procedure reads as follows: 

“18(1) Where a commission is issued under 
this order, the Court shall direct that the 
parties to the suit shall appear before the 
Commissioner in person or by their agents or 
pleaders. 

(2) \Vhere all or any of the parties do not 
so appear, the Commissioner may proceed in 
their absence.” 

11. It is correct to say that the crux of 
the matter is that under Rule 10 (2) of Order 
26 a Commissioner’s report is made evidence 
available in the suit concerned. Now, a Com- 
missioner is not required to be placed under 
an oath or to work under an oath as a wit- 
ness is always required to do. Nevertheless, 
a report made by him is elavated to the posi- 
tion of evidence tendered on oath in open 
Court. It is a departure from the normal 
rule of taking evidence. Hence, the inter- 
pretation to be placed on such a legal provi- 
sion making a definite departure from the 
normal rule is that before effect could be 
given to that special provision, every condi- 
tion or every detail of the procedure prescrib- 
ed by the law for the preparation of such a 
report should be strictly complied with. 

12. The general statement that the Court 
has no power to make an ex parte order issu- 
ing commission cannot of course be accepted. 
The power of the Court to make interlocu- 
tory orders without giving notice to the op- 
posite parties in the first instance is well- 
known and undoubted, because the law re- 
cognises that there are cases of emergency 
and expediency which make it necessary in 
the interest of justice to pass an ex parte order 
because, to issue notice in such circumst- 
ances would surely defeat justice by permitt- 
ing unscrupulous parties to change or even 
to destroy evidence necessary for a proper 
disposal of the main controversy. 

13. Even if the remark should be related 
to Rule 18, I do not think that there is any 
disobedience of the said rule or departure 
therefrom if the Court, upon making an ex 
parte appointment of the Commissioner, 
directs the Commissioner to issue notice to 
the parties interested before executing the 
commission. In such an event, the Commis- 
sioner would be the person specially appoint- 
ed by the Court to serve notice on the par- 
ties of the tv’pe required by Rule, 18 of Order 
26. 

14. Now, in the present case, defendants 
1 and 2 have been served and were present 
at the time of the execution of the warrant. 
They could have no objection or statable 
case for getting the Commissioner’s report 
set aside on the alleged contravention of or 
failure to obey Rule 18 of Order XXVI. 
Hence die case for a total invalidation of the 


report is, even the facts of this case, im- 
possible. 

15. Even in tire case of the third defen- 
dant who has not been served with notice 
and who was not present at the time of the 
execution of commission, tire legal consequ- , 
ence would be not a total invalidation of the 
report but non-availability of the same as 1 
evidence under Rule 10(2) of Order 26. In ; 
other words, the report by itself, without any- 
thing more, cannot become or be available 
as evidence in the suit as against the third*' 
defendant. 

16. But, that is not saying that that re- 
port cannot at all be made use of in any 
other way in the suit. The Commissioner, 
for example, can be examined as a witness 
in which case, the report prepared by him 
on a prior occasion regarding his observations 
of facts which are relevant to the disposal of 
the suit may be made use of either for cor- . 
roboration of his oral evidence or for con- ; 
tradiction thereof in accordance with the re- 
levant provisions of the Evidence Act. 

17. In this case, it is pointed out on be- 
half of tire respondent-plaintiff that the Com- 
missioner was actually examined for purposes- 
of these interlocutory applications and cer- 
tain answers have already been elicited from, 
him in regard to it. Whether and if so to 
what extent this evidence may be made use 
of for the purpose of the main trial of the- 
suit, is not a matter on which I need express 
or do express any opinion at this stage. 

18. In the case decided by Kalagate, J. 
there were two defendants in the suit and 
both of them were not served with the notice 
of the execution of the Commission. Hence, 
the report in that case could not be made use 
of as evidence against either of tlrem. The 
general statement in that judgment to tire 
effect that the Commissioner’s report was 
neither legal nor valid in law must be limit- 
ed to the facts of that case and understood 
in the light of the principles discussed above. 

19. Civil Revision Petitions Nos. 537/6T 
and 538/67 are dismissed and Civil Revision 
Petition No. 536/67 is also dismissed sub- 
ject to the observations made above, namely, 
that the report of the Commissioner, by it- 
self, cannot be regarded as evidence against 
the third defendant under Rule 10(2) of 
Order 26 of the Code of Civil Procedure. 

20. No order as to costs. 

Order accordingly- 
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A. NARAYANA PAI, J. 

In the matter of last will and Testament of 
Eunice Annette Johnson, Deceased, Tadi- 
malla Subbarao, Petitioner. 

Probate Civil Petition D/- 8-8-1969. 
Succession Act (1925), Ss. 224 and 311^ 
Testatri,x appointing all partners of a Solicitor 

IM/JM/E528/69/CWM/P 
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firm as executors of her vdll — Application 
by only one partner for grant of probate — 
Probate cannot be granted — All partners 
have to take out probate as joint grantees or 
other partners should stand out and renounce 
their executorship. 

Section 224 provides, hut does not dis- 
pense with the grant of probate in respect of 
or in favour of any one or more of the exe- 
cutors when there are several executors. The 
language itself makes it clear that the OTant 
of probate is to be made in favour of all the 
executors; what the Section intends is to 
provide for contingencies, where it may not 
be possible for all the executors to make an 
application simultaneously by vesting a 
discretion in the Court, to be exercised in 
accordance with, or in the light of the 
relevant circumstances, to make grants at 
different times in favour of one or more of 
the several executors, the ultimate idea being 
that at some point of time there should be a 
grant in favour of all the executors. 

(Para 3) 

It will be seen that the person who may 
under S. 311 and in the absence of direction 
contained in the will exercise the powers 
of executor, is the person who has proved 
the will. It cannot be said therefore that, by 
virtue of S. 311 when there are several exe- 
cutors and some only take out probate, and, 
therefore, answer the description of a person 
who has proved the wiU, the powers of the 
executors can be e.xercised by persons other 
than those who have taken out probate. Even 
the operative portion of S. 311, therefore, 
contemplates the existence of a grant. 

(Para 4) 

There is, apart from the effect of the 
language of the sections, a much higher prin- 
ciple which requires that grant should be 
made in favour of ail executors appointed 
under the will and willing to act, and that 
is that executors are persons selected by the 
testator as deserving the trust he reposes in 
them; because tliose are persons trusted by 
the testator no security is taken from themi 
for the execution of the will. When a tes- 
tator appoints several executors, the normal 
inference should be that he expects aU of 
them to act together, the opinion of the testa- 
tor implicit in the appointment being that he 
expects that his will will be fully and pro- 
perly executed when all the executors ap- 
pointed by him act together. Of course, 
oecause the position is one of trust and ap- 
pointment need not have been made after 
consultation it is open to anyone of the exe- 
cutors to decline to act or having started to 
act, renounce the executorship if circumst- 
ances are such that law would permit him to 
do so. (Para 5) 

\Wiere the testatrix appoints the persons 
who shall be die partners of a solicitor firm 
at the time of her death, to be the executors 
and trustees of her xvill, the probate cannot 
be granted on the application made by one 
of the partners of the firm. All the partners 
should take out probate as joint grantees. If, 


however, for reasons of convenience or other- 
wise, it is found not possible to do so, and 
one or some only apply for probate, then the- 
others should stand out, and, renounce their- 
executorship and refrain from doing any- 
thing thereafter as executors. AIR 1957' 
Mad 613, Discussed. (Para 7)i 

Cases Referred; Chronological Paras' 
(1957) AIR 1957 Mad 613 (V 44) = 

ILR (1957) Mad 510, In re, James 

Noel Anthony Hobbs S 

M. K. Viswanath, Advocate of M/s. King 
and Partridge Advocates, for the Petitioner. 

ORDER: In this petition proposed to be- 
filed, the prayer is for grant of probate in 
respect of tire Will of one Eunice Anntee- 
Johnson. The application is by a single per- 
son, Mr. TadimaUa Subbarao, one of the part- 
ners of the firm of Solicitors and Advocates, 
by name King and Partridge. The terms of 
appointment in the Will are, “I appoint the 
person who shaU be the partners of the firm 
of M/s. King and Partridge, Solicitors, Mad- 
ras, Bangalore and Ootacamand at the time 
of my death (hereinafter called ‘my Trustees’)' 
to be the executors and trustees of this my 
WiU”. On scrutinising the papers, the Regis- 
trar of this Court raised an objection or sug- 
gestion whether it was not necessary for 
tne persons answering the description con- 
tained in the above appointment to make a. 
joint prayer for grant of probate in favour 
of aU of them. The learned counsel for the 
petitioner, however, has sought to answer 
the same by relying on the provisions of Sec- 
tion 224 of the Indian Succession Act. 

2. So far as the facts are concerned, it is; 
not disputed that at the time relevant for the 
appointment mentioned above, there were 
ten persons functioning as partners of the 
firm of King and Partridge namely, (1) C. 
Doreswamy, (2) D. K. Basu, (3) B. P. Ray,. 
(4) P. Sengupta, (5) T. L. Armstrong, (6) P. 
K. Roy Chowdhury, (7) T. Subba Rao (Peti- 
tioner), (8) M. Uttama Reddy (9) S. C. Ghosh 
and (10) E. R. C. Davidar. 

3. Now Section 224 of the Succession Act 
reads "when several executors are appointed, 
probate may be granted to them aU simultane- 
ously or at different times.” By itself it does 
not, in my opinion, support the contention. 

It provides, but does not dispense with the 
grant of probate in respect of or in fa%'our 
of any one or more of the executors when 
there are several executors. The language it- 
self makes it clear that the mant of probate 
is to be made in favour of aU the executors; 
what the section intends is to provide for 
contingencies, where it may not be possible 
for all the executors to make an ap^cation 
simultaneously, by vesting a discretion in the 
court, to be exercised in accordance with or 
in the hght of the relevant circumstances, to 
make grants at different times in favour of 
one or more of the several executors, the 
ultimate idea being that at some point of tinte 
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there should be a grant in favour of all the 
executors. 

4. It is however pointed out that 
such need not necessarily oe the position, be- 
cause Section 311 of the Succession Act says, 
“when there are several executors or adminis- 
trators, the powers of all may in the absence 
of any direction to the contrary be exercised 
.by anyone of them who has proved the will 
or taken out administration." It will be seen 
that the person who may under this section 
and in the absence of direction contained in 
the will exercise the powers of executors, is 
the person who has proved the will. It can- 
not be said, therefore, that when there are 

; several executors and some only take out 
probate, and therefore, answer the description 
of a person who has proved the will, the 
powers of the executors can be exercised by 
persons other than those who have taken out 
probate. Even the operative portion of Sec- 
tion 311, therefore, contemplates the exist- 
^ence of a grant. 

5. There is, apart from the effect of the 
language of the sections, a much higher prin- 
ciple which requires that grant should be 
made in favour of all executors appointed 
under the will and willing to act, and that 
is that executors are persons selected by the 
testator as deserving the trust he reposes m 
them; because those are persons trusted by 
the testator, no security is taken from them 
for the execution of the wiU. When a testa- 
tor appoints several executors, the normal in- 
ferences should be that he expects all of them 
to act together the opinion of the testa^r im- 
plicit in the appointment being that he ex- 
pects that his will will be fully and properly 
executed when all the executors appointed 
by him act together. Of course, because the 
position is one of trust and appointment need 
not have been made after consultadon it is 
open to anyone of the executors to decline to 
act or having started to act, renounce toe 
executorship if circumstances are such that 
law would permit him to do so. 

6. With reference to the appointment 
tnade in this case, it is obvious that the tes- 
tatrix trusted the firm of King and Partridge 
to act as her executors. The language of the 
appointment, namely, persons who would be 
tlie partners at the time of the will comes in- 
to operation, makes no difference because it is 
anotiier way of saying that all the partners 
at time the will comes into operation 
should function as her executors. For some 
of the partners alone to apply for probate 
nnd thus acquire the power to act as exe- 
cutors and execute the will, and the rest not 
•to act would surely be a power^ exer- 
cised ’ by the firm to modify the appoint- 
ment. Such power cannot be permitted to 
■be exercised. If one parhier takes out pro- 
bate and other partners partners also act 
in the execution of tlie will, it would indeed 
be an exercise of power which is not permitt- 
ed by law. , 


. 7. Hence the only position or attitude 
which the firm or its partners may properly 
take in cases of this nature is for all me part- 
ners to take out probate as joint grantees. If, 
however, for reasons of convenience or other- 
wise, it is found not possible to do so, and 
one or some only apply for probate, then the 
others should stand out, and, renounce their 
executorship and refrain from doing anything 
thereafter as executors. 

8. The decision of the Madras High Court 
reported in Re James Noel Anthony Hobbs, 
AIR 1957 Mad 613 also supports the \aew 
stated above, because the proposition made 
is, “....Normally unless there is something 
in the law to prevent it one must give 
effect to the intention of the testator. It is 
clear that the intention of George Pelham 
White was all the executors should act 
jointly, which means, that he did not want 
one or some of them alone to act. Sec- 
tion 224 of the Act would, it seems to me 
apply only where the testamentary instrument 
is silent as to the manner in which the exe- 
cutors should act. If the document names 
several executors and says nothing more, 
then by reason of S. 224 some one or more 
of them may apply for probate. But, where 
the testamentary instniment requires that all 
the executors should act jointly Section 224 
cannot be invoked to enable some of them 
alone to apply for probate.” 

9. I have already expressed my view 
as to the effect of the appointment in this 
case which makes it difficult for me to ac- 
cept the suggestion that the wishes of the 
testator would be met by the grant of pro- 
bate only in favour of one of the partners 
of the firm of King and Partridge wlien all 
of them as a body is the executor appoint- 
ed imder the will. The difficulty is inherent 
in the appointment of a firm because it is 
not an incoroorated entity and its appoint- 
ment is in effect of the several persons who 
are its partners, and no partner derives 
authority because he is a partner, but be- 
cause he Ls appointed as executor. 

10. If the last sentence in the extract 
given above from the judgment of the Mad- 
ras High Court, should be interpreted as 
meaning that the firm of King and Partridge 
consisting of several partners can function 
as executors or exercise the powers of execu- 
tor, when one. or some alone among tliem ap- 
ply and take out probate, with re.spect, I find 
it difficult to accept the ruling for the rea- 
sons already discussed. 

11. The papers filed in this petition will, 
therefore be returned to the petitioner to re- 
present them after the partners decide wh(^ 
ther all or which of them should apply and 
in the latter event make it possible for Inis 
court to grant the praver, by tlie rest of tho 
partners renouncing their executorship. 

Order accordingly. 
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"The members of all the Grama Pan- 
chayats within the jurisdiction of the 
Samiti shall, in the prescribed manner, 
elect the Chairman of the Samiti from 
among persons who are elected as or are 
eligible to be elected as members of any 
such Gram Panchayat;” 

Admittedly, the petitioner was not an 
elected member of a Grama Panchayat 
within the prescribed area, but he sought 
dection as Chairman on the basis that 
he was eligible to be so elected. 

'Eligibility to be elected as a member 
of the Grama Panchayat is provided for 
under the Orissa Grama Panchayat Act 
(Act 1 of 1965). Section 25 makes pro- 
vision for disqualifications for member- 
ship of the Grama Panchayat, and sub- 
section (1) (1) thereof, as amended in 
1967, provides, 

"25(1). A person shall be disqualified 
for being elected or nominated as a Sar- 
panch or any other member of the Grama 
Panchayat constituted under this Act. if 
he — 

JCX XX XX 

_ (1) has failed to pay • any arrears of any 
Idnd accrued due by him, otherwise than 
as an agent, trustee, or an executor, to 
the Grama Sasan or being a member of 
a Co-operative Society to such society, 
before filing of the nomination paper in 
accordance with the provisions of this 
and the rules made thereunder: 

provided that in respect of such arrears 
a bill or a notice has been duly served 
upon him and the time, if any, specified 
therein has expired;” 

In the present case, the petitioner is ssud 
to have incurred the disqualification under 
Section 25 (1) (1) as referred to above 
on account of the fact that there was an 
enquiry along with audit under S. 67 of 
the Orissa Co-operative Societies Act (Act 
2 of 1963) into the affairs of the Co- 
operative Stores. It is convenient to ex- 
tract here the provisions of the said sec- 
tion, — 

"67 (1). If m the course of an audit, 
inquiry and inspection or the winding up 
of a society, it is found that any person, 
who is or was entrusted with the organi- 
sation or management of such society or 
who is or has at any time been an offi- 
cer or an employee of the society, has 
made any payment contrary to this Act, 
the rules or the bye-laws or has caused 
any deficiency in the assets of the society 
by breach of trust or wilful negligence 
or has misappropriated or fraudulently 
retained any money or other property 
belonging to such society, the Kegistrar 
may, of his own motion or on the ap- 
plication of the Committee, liquidator or 
any creditor, hold an inquiry himself or 
direct any person authorised by him, by 
an order in writing in this behalf, to in- 
quire into the conduct of such person; 
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XX XX XX 

(2) Where an enquiry is held -under 
suh-section (1), the Registrar may, after 
gi-ving the person concerned an opportu- 
nity of being heard, make an order 
requiring him to repay or restore the 
money or property or any part thereof, 
with interest at such rate, or to pay con- 
tribution and costs or compensation to 
such extent, as the Registrar may con- 
sider just and equitable and all such 
orders shall have effect without preju- 
dice to any other action that may be law- 
fully taken against him.” 

The petitioner happened to be the cashier 
of the Khaira Co-operative Stores, and 
the auditor has, as is alleged, found that 
the petitioner is liable to disgorge a sum 
of Rs. 910-02 to the Society. No action 
has yet been taken under sub-section (2) 
of Section 67. Until liability raised in an 
audit report has been subjected to a 
surcharge proceeding and an order under 
sub-section (2) is passed, there is no deter- 
mination of the dues which can be . said 
to be payable by the petitioner to the 
Society. If action had been taken under 
Section 67 (2) of the Co-operative Soci- 
eties Act, there would have been no 
need for the Board of Directors of the 
Stores to raise a dispute before the Assis- 
tant Registrar. The materials on record 
go to show that a dispute had been rais- 
ed for realisation of the amoimt, but 
there does not seem to have been any 
determination and no award seems to 
have been passed creating a hability 
against the petitioner. 

7. The relevant disqualification under 
the Grama Panchayat Act would arise 
if the foUo-wing conditions are satisfied: 

(a) Arrears to a Co-operative Society 
of which the person against whom dis- 
qualification is alleged was a member; 

(b) He has failed to pay the arrears 
of any kind which have accrued due by 
him to such Society before filing of the 
nomination paper; 

(c) A bill or notice in respect of such 
arrears has been duly served on him, 
and 

(d) The time, if any, specified therein 
has expired and yet he continues to be in 
arrears. 

It is well settled in election Law that the 
plea of disqualification has to be esta- 
blished by the election petitioner against 
his rival. The entire burden to establish 
such disqualification would be on the 
petitioner who seeks to challenge the 
election on the ground that a disquali- 
fication attached to the elected candidate 
and evidence required to establish an 
existence of such disqualification must be 
conclusive. In AIR 1954 SC 210 (211), 
Jagan Na-|b v. Jaswant Singh, His Lord- 
ship the Chief Justice speaking for the 
Comrt said, — 
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*'It is also well settled that it is a 
Eoxind principle of natural justice that 
the success of a candidate who has won 
at an election should not be lightly inter- 
fered with and any petition seeking such 
interference must strictly conform to the 
requirements of the law.” 

8. We now proceed to examine the 
materials on record. The nature of the 
relevant evidence led in this case, as 
would appear from the decision of the 
Election Commissioner, is mostly oral 
except that there are two resolutions 
(Exts. 2 and 3) of the Khaira Co-opera- 
tive Stores, and a copy of the plaint in 
Dispute Case No. 334 of 1966-67 (Ext. 1). 
The said three documents do not go to 
show that the liability of the petitioner 
had been adjudged and the dues raised 
against him have "accrued”. All that is 
available from the documents is that a 
demand had been raised by the Co- 
operative Stores and as the dues had not 
been paid as per the demand, a dispute 
has merely been raised before the Assis- 
tant Registrar of Co-operative Societies, 
Balasore. The oral evidence led in the 
case is from persons who have no per- 
sonal knowledge about the matter, and 
each of the persons who claims to sup- 
port the election petitioner on this score 
has clearly stated that he has no direct 
knowledge about the matter. In the cir- 
cumstances, the oral evidence of P. Ws. 
2 and 5 does not go to establish the con- 
tention of the election petitioner. 

9. In terms of the requirements of 
Section 25 (1) (1), the arrears must have 
accrued due in order that the disquali- 
fication may arise. The use of the word 
."accrued” clearly goes to indicate that 
the legislature intended to provide that 
'there must have been a due on the basis 
of a determination. "Accrued” means, 
according to the dictionary, "to arise or 
spring as a natural growth or result:” 
"coming as a natural accession or result; 
arising in due course”. It refers to "the 
existence of a present enforceable right” 
or "fixed” or "assessed and determined”. 
Tax accrues when all events have occurr- 
ed which fix the amount of tax and 
determine the tax payer’s liability to pay 
the tax. (See AIR 1966 All 370 at. p. 374 
Town Area Committee, Sirsaganj v. N. L. 
Churaman). The use of the word "ac- 
crued” in the aforesaid clause of the 
Gram Panchayat Act, therefore, clearly 
^ves indication that the disqualification 
is contemplated to arise only when there 
has been an ascertainment of dues and 
the Society has the right in praesenti to 
recover the said amount and in spite of 
quantification of the liability and conse- 
quent notice of demand to pay, the con- 
cerned person has defaulted. A mere 
demand raised by the Co-operative 
Stores on the basis that a certain sum 


of money is payable by the petitioner 
when he refutes his liability to pay the 
same cannot give rise to a position when 
it can be said that a certain amount has 
"accrued due” to the Stores. 

10. On the aforesaid analysis of the 
provisions, it is difficult to accept the sub- 
mission of Mr. Roy that merely because the 
Co-operative Stores on the basis of the 
audit report had raised a demand it has to 
be held that the requirements of clause (1) 
of Section 25 (1) have been satisfied and 
that it has to be held that the petitioner 
being a member of the Co-operative 
Stores had failed to pay the arrears due 
by him to the Stores before filing of the 
nomination paper. It is to be noted that 
neither the alleged audit report nor the 
notice of demand has been proved in this 
case. The Election Commissioner has 
said, 

"It is true that the audit reports and 
the copy of the demand notice are not 
forthcoming in this case.” 

In the absence of these very relevant 
documents, it is difficult to accept the 
contention that the disqualification has 
been established. Each of the require- 
ments as indicated above has to be proved 
in order to give rise to the disqualifica- 
tion and on the materials on record we 
must conclude that the election petitioner 
has- failed to satisfy the requirements of 
clause (1^ of Section 25 (1) in order to 
hold th.at the petitioner was disqualified 
under the aforesaid provision at the rele- 
vant time. 

11, Mr. Roy contended that we were 
not exercising the powers of an appellate 
court in the matter, and as such the evi- 
dence was not available to be re-examin- 
ed and re-asse.ssed in order to differ from 
the Election Commissioner’s conclusions. 
He further submitted that a remedy by 
way of review was available under the 
statute and it was open to the petitioner 
to have approached the Election Com- 
missioner to review his decision. He 
further brought to our notice the provi- 
sions of the Act by which finality Is 
attached to the decision of the Election 
Commissioner. 

We have examined these aspects of kir, 
Roy’s submissions and we are not in a 
position to accept any of them. The pro- 
vision of finality under the Act can be 
no bar to exercise of jurisdiction by this 
Court under Article 227 of the Constitu- 
tion. The remedy of review in the Act 
can also not be raised as a bar to exer- 
cise of our jurisdiction in a writ of cer- 
tiorari, if, on examination of the mate- 
rials, we find that an error apparent on 
the face of the record of the court bclcw 
is manifest. In a recent decision of the 
Supreme Court reported m AIR 19G9 SC 
556, Baburam v. Zilla Parishad, it has 
been indicated,— 
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"In the next place it must be home in 
mind that there is no rule, with regard 
to certiorari as there is with mandamus, 
that it will lie only where there is no 
other equally effective remedy. It is 
well established that, provided the requi- 
site grounds exist, certiorari will lie al- 
though a right of appeal has been con- 
ferred by statute.” 

In the instant case there is no right of 
appeal under the Act and what is pro- 
vided is only the remedy of a review. We 
find that the Election Commissioner was 
not alive to the requirements of the sta- 
tute to give rise to the impugned dis- 
qualification and upon a wrong construc- 
tion of the statutory provisions failed to 
apply the law properly to the facts of 
the case. The mistake committed by the 
Election Commissioner has led him to 
come to an erroneous conclusion in the 
^spute and the error is manifest upon 
a mere reading of the judgment. We are 
satisfied that it is a fit case where we 
should exercise our jurisdiction under 
Article 227 of the Constitution. 

12. The conclusion or the Election 
Commissioner that the petitioner incurred 
the disqualification imder Section 25 (1) 
(1) of the Orissa Grama Panchayat Act, in 
the circumstances of this case, cannot be 
held to have been established. 

13. In wew of our finding that the 
Election Commissioner had jurisdiction to 
entertain the dispute, the proceeding be- 
fore him was maintainable; but opposite 
party No, 1 was not entitled to succeed in 
fire said election petition on account 
of the fact that the disqualifica- 
tion of the petitioner on the ground 
contained in Section 25 (1) (It of the 
Orissa Grama Panchayat Act has not 
been established. The Election Com- 
missioner did not act in accordance with 
law when he set aside the election of 
the petitioner. 

14. We, therefore, allow the writ ap- 
plication. direct the issue of a writ of 
certiorari quashing the order of the 
Election Commissioner in Election Misc 
Case No. 1 of 1968 and we further direct 
that the election petition filed before him 
be dismissed. We, however, make no 
order as to costs of this case. 

15. G. K. mSBA, C. J.: I agree. 

Petition allowed. 
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Constitution of India, Arts. 311, 14, 16, 
309 and 226 — Equality of opportxinity in 
the matter of promotion — Principles — ■ 
Non-consideration for promotion — Ignor- 
ing the claim vitiates the exercise of 
jurisdiction by appropriate authority — ■ 
Writ of mandamus can issue. 

It is settled that no incumbent has a 
right to promotion, and promotion, as 
such, is not justiciable being a matter 
entirely within the discretion of the pres- 
cribed administrative superior. The com- 
bined effect of the provisions of Arts. 14 
and 16 of the Constitution is that em- 
ployees under Government are entitled 
to equality of treatment both at the time 
of recruitment and at all material stages 
during the continuance of their service. 
The appropriate authority is bound to 
take the claims of all persons entitled to 
promotion into consideration and in its 
discretion grant promotion. Non-consi- 
deration of the claim of an employee, 
othervrise qualified for consideration, 
vitiates the exercise of jurisdiction in the 
matter, and subjects tbe action of the 
appropriate authority in the matter of 
grant of promotion, to the scrutiny of the 
court. Once the Court is satisfied that an 
employee entitled to consideration has 
been left out, a case is made out for 
interference for breach of the guarantee 
conferred under Article 16 of the Con- 
stitution on the employee. To satisfy the 
requirements of completion of two years 
continuous service under R. 21 (1) fd) of 
Orissa Ministerial Service (Method of 
Recruitment and Conditions of Service of 
Clerks and Assistants in the District 
Offices and Offices of the Head of the 
Departments) Rules, 1963 it is not at all 
necessary that one should have worked 
as Junior Head Assistant in such post 
One who has been granted pro forma pro- 
motion on account of the fact that he has 
been working somewhere else and has 
been continuing his lien in the parent post 
would also entitle himself to considera- 
tion for promotion as senior Head Assis- 
tant if two years have been completed 
since pro forma promotion is granted in 
the po^ of junior head Assistant and 
continuity of such promotion has been 
maintained for the prescribed period. 

(Paras 3, 4 and 5) 

R. Mohanty, S. C. Ghosh and U. N, 
Sahu, for Petitioner; Advocate General, 
for Opposite Parties. 

R. N. MISRA, J.; The petitioner was 
recruited as a lower division assistant in 
the year 1940 in the establishment of the 
Revenue Commissioner of Orissa, and was 
confirmed in such post with effect from 
1-3-48. Under Orissa Act 23 of 1951, a 
Board of Revenue for the State was con- 
stituted, and as would appear from the 
schem-a of the said StsAufe, the Board 
created under the Act was a substitute 
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for the Hevenue Commissioner, which 
post had been created vmder the Gov- 
ernment of India (Constitution of Orissa) 
Order, 1936. The Board of Revenue and 
the Revenue Department of the State 
were amalgamated, and the petitioner was 
put as a Grade I assistant in the Revenue 
Department of the Orissa Secretariat. 

The Scheme set out under Orissa Act 
23 of 1951 was altered by Orissa Act 18 
of 1957, and a Single Member Board was 
constituted, and bulk of the functions 
hitherto exercised by the Board of Reve- 
nue was transferred to the three Revenue 
Divisional Commissioners of the Nor- 
thern, Central and Southern Divisions 
created under Orissa Act 19 of 1957, in- 
cluding the services of many of the em- 
ployees. The petitioner continued under 
the Revenue Department even after the 
changes were introduced, but had his lien 
in the post mder the Board of Revenue. 
The Board of Revenue confirmed the 
petitioner on 15-5-1959 as a Grade II assis- 
tant with retrospective effect from 13-9- 
54. The petitioner became a senior assis- 
tant in the Revenue Department in Janu- 
ary 1958 and was placed in the District 
Gazetteer Section. 

With effect from 2-8-60 the petitioner 
served in the Gazetteer Section as a senior 
assistant until June 1965. In the grada- 
tion list published by the Revenue De- 
partment on 11-8-1962, the petitioner was 
shown in the establishment, but the 
subsequent gradation list published did 
not include the petitioner. The petitioner 
was reverted to the office of the Reve- 
nue Divisional Commissioner, Central 
Division, with effect from 30-6-65, where 
he joined as a Junior Head Assistant in 
an officiating capacity on 6-7-65. WhRe 
the petitioner was continuing as a senior 
assistant in the Gazetteer Section of the 
Revenue Department, he had been con- 
firmed as a Grade I assistant in the office 
of the Revenue Divisional Commissioner 
with effect from 1-1-62. 

The establishment of the Board of 
Revenue in 1951, the bifurcation of the 
fimctions in 1957 and the incorporation 
of four different establishments, that is, 
the Board and the three separate Revenue 
Divisional Commissioners, brought about 
an uncertain situation and the question 
of distribution of the staff in the establi- 
slunents was not finalised for many years, 
as would appear from paragraph 15 of the 
counter affidavit. The petitioner made 
representations for pro forma promotion 
to the post of Junior Head Assistant and 
was granted such pro forma promotion to 
the said post. Thereafter vacancies oc- 
curred in tlie post of Senior Head Assis- 
tant. The petitioner’s claim was ovep 
looked and other employees, as the peti- 
tioner alleges, superseded the petitioner 
and were allowed to serve as Senior Head 
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Assistants in the establishment. As the 
petitioner did not get any relief in spite of 
representations, he ultimately approached 
this Court imder Article 226 of the Con- 
stitution of India. 

2. Ihe State Government filed a coun- 
ter affidavit on 3-11-66 denying the al- 
legations of the petitioner. From the said 
affidavit, however, the actual position 
relevant for determination of the dispute 
In question^ did not clearly emerge. At 
the time when the writ application was 
heard, the learned Advocate General ap- 
pearmg for the State contended that the 
petitioner had no lien in respect of Iiis 
post that he held in the office of the 
Revenue Commissioner and ultimately in 
the establishment of the Revenue Divi- 
sional Commissioner, We called upon the 
State to file a further affidavit to clarify 
the matter, and a further affidavit was 
filed on 10-7-69. From paragraphs 17 
and 18 of the said counter affidavit it 
clearly appears that the petitioner’s lien 
in his substantive post had not been can- 
celled, nor suspended, and the petitioner 
was ^ways borne on the cadre of his 
original establishment. 

3. A set of rules entitled “The Orissa 
Ministerial Service (Method of Recruit- 
ment and Conditions of Service of Clerks 
and Assistants in the District Offices and 
Offices of the Heads of Departments) 
Rules, 1963, framed in exercise of powers 
conferred mider the proviso to Article 309 
of the Constitution of India, were intro- 
duced by the Governor. Rule 21 (1) (d) 
of the said Rules provides as under, — 

“Promotion to the posts of Senior Head 
Assistants shall be made from amongst 
the Junior Head Assistants who have 
completed two years continuous services 
as Junior Head Assistants,” 

Keeping the said provision in view, it was 
stated in paragraph 18 of the counter 
affidavit as follows: 

"That the question of promotion to the 
post of Senior Head Assistant in the Reve- 
nue Divisional Commissioner’s office arose 
in the year 1964. By that time the Orissa 
Ministerial Service (Method of Recruit- 
ment and Conditions of Service) Rules 
1963 came into force on 15th April 1963, 
Rule 21 provides that the post of Senior 
Head Assistant shall be filled up by promo- 
tion from among the Junior Head Assis- 
tants. who have completed 2 years of con- 
tinuous service as Junior Head Assistants. 
The petitioner who got pro forma promo- 
tion to the post of Junior Head _As.sistant 
never worked as Junior Head Assistant far 
less to speak of completion of 2 years con- 
tinuous service as Junior Head Assistant. 

In such circumstances the question of 
consideration of the petitioner for pro- 
motion as Senior Head Assistant does not 
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arise. However when the question of 
consideration for promotion to the post 
of Senior Head Assistant came in, the 
petitioner’s case was considered. It was 
observed that 'But he is working in the 
Revenue Department of Government. He 
was given pro forma promotion on account 
of his seniority though he never worked 
in this office ever since the creation of 
the office of the Revenue Divisional Com- 
missioner. We have separately moved 
Government at Flag X for suspending his 
Hen as also of those other Assistants work- 
ing in other offices but having Hen in 
this office. So he need not be consider- 
ed for promotion now.’ ” 

The learned Advocate General appearing 
for the opposite parties did not any lon- 
ger want to dispute the claim of the peti- 
tioner that he had subsisting , Hen in his 
parent post, and that too in an imsuspend- 
ed state. We, therefore, do not propose 
to examine that aspect of the case, and 
we proceed to record a finding, on the 
admitted position, that the petitioner had 
subsisting Hen in his post in the establish- 
ment of the Revenue Divisional Commis- 
sioner. It is also the admitted position 
that the petitioner, while serving in the 
Gazetteer Section of the Revenue Depart- 
ment, had been granted the pro forma 
promotion to the post of Junior Head 
Assistant. It was not seriously disputed 
that the petitioner was drawing a salary 
higher than what is provided for the post 
of Junior Head Assistant in the office 
of the Revenue Divisional Commissioner. 
The duties which he was discharging in 
his post under the District Gazetteer 
Section were at least eqrdvalent to the 
duties attached to the post of Junior Head 
Assistant in his permanent establishment. 

4. It was however contended by the 
learned Advocate General, on the basis 
of the allegations in paragraph 18 of the 
counter affidavit, that the petitioner hav- 
ing not completed two years of continuous 
service as Junior Head Assistant was not 
entitled to promotion to the post of Senior 
Head Assistant. It is weU settled that no 
incumbent has a right to promotion, and 
promotion, as such, is not justiciable be- 
ing a matter entirely within the discre- 
tion of the prescribed administrative 
superior. The petitioner’s contention in 
this case before us has been that he was 
kept out of consideration and his claim 
Was not taken into account. The note ap- 
pended^ to paragraph 18 of the counter 
affidavit, which has been extracted above, 
is not a full extract of the relevant por- 
tion in the original file. Mr. Mohanty ap- 
pearing for the petitioner canvassed that 
aspect of the matter before us, and we 
caHed upon the learned Advocate General 
to produce the relevant file before us 
when the matter was heard; wetindthat 
one important sentence appearing at the 
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end of what has been extracted in Para- 
graph 18 of the coimter affidavit was left 
out. The said portion reads as follows: 

"If he makes any representation, then 
the question of giving him pro forma 
promotion will be considered at that 
time.” 

The combined effect of what was ex- 
tracted and what was left out as appear- 
ing above clearly is that the petitioner 
was not considered for promotion and in 
case he made a representation the ques- 
tion of giving him pro forma promotion 
was reserved to be considered. The non- 
consideration of the petitioner for promo- 
tion to the post of Senior Head Assistant 
is available for examination by this 
Court, It is now well, settled that the 
combined effect of. the provisions of 
Articles 14 and 16 of the Constitution is 
that employees under Government are en-' 
titled to equality of treatment both at the 
time of recruitment and at all materi^ 
stages during the continuance of their 
service. The non-consideration of the 
petitioner at the material time for pro- 
motion to the post of Senior Head Assis- 
tant seems to have been based upon a 
wrong interpretation of Rule 21 (1) (d) 
of the Rules of 1963. To satisfy the 
requirement of completion of two years 
continuous service, it is not at all neces- 
sary that one should have worked as 
Jimior Head Assistant in such post. One 
who has been granted pro forma promo- 
tion on account of the fact that he has 
been working somewhere else and has 
been continuing his Hen in the parent post 
would also entitle himself to considera- 
tion for promotion as senior Head Assis- 
tant if two years have been completed 
since pro forma promotion was granted in 
the post of Jimior Head Assistant and 
continuity of such promotion has been 
maintained for the prescribed period. If 
this is not the meaning to be put on the 
relevant provision, it is difficult to com- 
prehend how a person who has been 
granted pro forma promotion is to be 
treated. 

5. The Note extracted in paragraph 18 
of the counter affidavit clearly _ goes to 
show that the petitioner was having sub- 
sisting Hen at the material point of time 
and Government had been requested to 
suspend his Hen. Orders suspending his 
Hen did not seem to have been_ passed 
and the counter affidavit is particularly 
silent about it. The Note goes to show 
that the petitioner was entitled to con- 
sideration, but he was kept out of cori- 
sideration, and consideration of the peti- 
tioner for nromotion was conditioned upon 
his making a representation. The ap- 
propriate authority is bound to take the 
plaimg of aU persons entitled to promo- 
tion into consideration and in its discre- 
tion grant promotion. Non-consideration 
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of the claim of an employee, otherwise 
qualified for consideration, vitiates the 
exercise of jurisdiction in the matter, and 
subjects the action of the appropriate 
authority in the matter of grant of pro- 
motion, to the scrutiny of the Court. 
Once the Court is satisfied that an em- 
ployee entitled to consideration has been 
left out, a case is made out for inter- 
ference for breach of the guarantee con- 
fered under Article 16 of the Constitu- 
tion on the employee. In the facts and 
circumstances of the case, we are, there- 
fore, satisfied that the petitioner was en- 
titled to be considered for promotion to 
the post of Senior Head Assistant at the 
relevant time, and either under a wrong 
construction put on the provision of 
Rule 21 (1) (d') or for some other reason 
best knovm to the concerned authorities, 
he was kept out of consideration for pro- 
motion. Non-consideration of the peti- 
tioner entitles him to the relief. 

6. In the result, we allow this writ 
application and issue a writ of manda- 
mus commanding the opposite parties to 
consider the petitioner's claim for promo- 
tion to the post of Senior Head Assistant, 
and to grant him all other consequential 
reliefs which he would have been other- 
wise entitled to, if he be promoted. The 
writ application accordingly succeeds with 
costs. Hearing fee of Rs. 100/- (Rupees 
one hundred). 

7. G. K. MISRA, C. J.t I agree. 

Petition allowed 


AIR 1970 ORISSA 22 (V 57 C 9) 

S. ACHARYA, J. 

Jogi Das and others. Appellants V. 
Faldr Panda, Respondent. 

Second Appeal No. 3 of 1965, D/- 30- 
6-1969, against decision of 1st. AddL 
Dist. J., Cuttack, D/- 8-8-1964. 

(A) Registration Act (1908), Ss. 17 (2) 
(vi) and 49 — Expressions "subject mat- 
ter of previous suit” in S. 17 (2) (vi) and 
"so far as it relates to the suit” in O. 23 
R. 3, Civil P, C. — Distinction — Compro- 
mise decree in respect of immovable pro- 
perty not the subject matter of suit — 
Non-registration — Effect — Decree not 
enforceable though the decree would bo 
evidence of the contract between parties. 

The words "so far as it relates to the 
suit” in Order 23, Rule 3 are of wider 
import than the words 'subject matter of 
the suit or proceeding’ in section 17 (2) 
(vi). The former would engulf within its 
scope terms which form the consideration 
for the adjustment of the matters in dis- 
pute and may contain within its scope 
extraneous matters whether they form 
the subject -matter of the suit or not. Thus 
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the.words 'so far as it relates to the suit’ 
in Order 23, Rule 3 C. P. C. cannot have 
the same implication as the words 'sub- 
ject-matter of the suit or proceeding’ in 
section 17 (2) (vi) of the Registration Act. 
In case of a non-registered compromise 
decree that part of the decree would at 
best be enforceable as a contract between 
the parties to it and the decree of which 
it formed a part would be evidence of 
the said contract but not enforceable as 
a decree. AIR 1964 Mys 277 and AIR 
1948 Cal 179 and AIR 1957 Andh Pra 
454 and AIR 1962 SC 903 and AIR 1960 
Madh Pra 280 and AIR 1960 Andh Pra 56 
Rel. on, (Paras 5 and 6) 

(B) Registration Act (1908), S. 1 — Scope 
— Object of the Act. 

The object and purpose of the Regis- 
tration Act, amongst other things, is to 
provide a method of public registration 
of documents so as to give information 
to people regarding legal rights and obli- 
gations arising or affecting a particular 
property, and to perpetuate documents 
which may afterwards be of legal import- 
ance, and also to prevent fraud. Registra- 
tion lends inviolability and importance to 
certain classes of documents. 

(Para 5) 

Cases Referred: Chronological Paras 


(1964) AIR 1964 Mys 277 (V 51) = 
Govindagouda Narayanagouda 
v. Madhava Rao Narsinga Rao 5 

(1962) AIR 1962 SC 903 (V 49) = 

1962 Supp (2) SCR 477, Munshi 
Ram V. Banwari Lai 6 

(1962) 1962 (4) OJD 349 = 1 East 
LR 257, Lachhman Ram v. 
Jogabandhu Sahu 7 

(1960> AIR 1960 Andh Pra 56 (V 47), 
Harak Chandas v. Hyderabad, 

State Bank. Hyderabad 6 

(I960) AIR 1960 Madh Pra 280 
(V 47) = 1960 MPLJ 642. Ram 
Juwan V. Devendra Nath Gupta 6 

(1957) AIR 1957 Andh Pra 454 
(V 44) = ILR (1956) Andh 137, 
Ankamreddi Konda v. Ankamreddi 
Pedademudu 6 

(1948) AIR 1948 Cal 179 (V 35), 
Byomkesh Mukherjee v. Bhupen- 
dra Narayan Sinha Bahadur 5 


S. S. Basu, for Appellants: B. K. Basu 
and B. B. Prasad, for Respondent. 

JUDGMENT: This is an appeal by the 
defendants against the judgment of the 
Ist Addl. District Judge, Cuttack, in Title 
Appeal No. 146 of 1962 confirming the 
judgment of the First Additional Subordi- 
nate Judge, Cuttack, in Title Suit No. 214 
of 1959. 

2. The plaintiff’s suit, in short, \yas 
for declaration of title and confirmation 
of possession or in the alternative for re- 
covery of possession in respect of 4 
decimals 5 Kadis of land out of plot 
no. 620 and also for a permanent injun- 
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ction restraining the defendants from 
interfering with the plaintiff’s possession 
,of the aforesaid portion of the land. The 
plaintiff also claimed damages for Rupees 
300/- and a direction on the defendants 
to demolish a certain construction. He 
claimed title to the disputed land on the 
basis of a compromise entered into be- 
tween himself and defendants 3 and 4 
and one Syamsundar Das (since dead) in 
a previous suit (T. S. No. 170/42 of 1955- 
57 in the Court of the 1st Munsif at 
Cuttack). The defendants contested the 
suit on various grounds, and I would refer 
to the same as and when necessary. The 
plaintiff succeeded in both the Courts be- 
low in getting a declaration that he 
acquired title to the disputed land on the 
basis of the compromise decree in the 
previous suit and was entitled to recover 
possession of the same from the appel- 
lants. 

3. Mr. Basu, the learned counsel for 
the appellants, seriously contended at first 
that as title of plot No. 620 was not in 
dispute in the previous suit, the decree 
passed in the same suit on the basis of 
the compromise comprising terms for 
relinquishment of right in plot no. 620, 
would be a case within the excep- 
tion contained in Section 17 (2) (vi) 
of the Registration Act, and the said 
decree not having been registered did not 
pass any title on plot no. 620 to the 
plaintiff. It was also contended that even 
- in case the said decree was good and 
effective (which was challenged serious- 
ly) then the plaintiff should have pro- 
ceeded in execution of the said decree 
without filing a fresh suit of this nature, 
which would be barred by res judicata; 
and that as the compromise petition 
forming a part of the said decree did not 
anywhere mention that 4 decimals 5 Kadis 
of plot no. 620 was transferred to the 
plaintiff, his right and title to the same 
could not be established on the basis of 
the said decree. 

It was further submitted that the terms 
of the compromise in the previous suit, 
clearly provided that in case defendants 
2, 3 and 5 in the said suit ever claimed 
their right in plot no. 620 then in the 
case the plaintiff would be entitled to 
cla^ his right over the said plot as he 
claimed in the plaint of the previous suit. 
On this it was contended that since one 
of the above mentioned defendants, name- 
ly defendant no. 3, asserted his right over 
plot no. 620, the plaintiff had the right 
only to pursue his original remedy - in 
his previous suit, and did not by the said 
decree acquire any title to the suit land. 

4. For the purpose of examining the 
legal aspect of the first contention regard- 
ing the registration of the decree in the 
previous suit as raised on behalf of the 
appellants, the facts relevant to this con- 
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tention as found by the court below 
should be mentioned. Plot no. 620 admit- 
tedly belonged to the defendants and 
deceased Syamsxmdar Das. In the pre- 
vious suit the plaintiff inter alia claimed 
(i) a declaration of his right and title over 
plots nos. 622 and 625 and in the alterna- 
tive a declaration of his right to use these 
two plots as passage along with the de- 
fendants; and (ii) a declaration that he 
had an easementary right to drain out 
water of his house in plot no. 623 through 
plot no. 622 and the present disputed 
plot no. 620. The suit was compromised 
between the plaintiff and appellants 3 and 
4 (defendants 4 and 5 in the previous 
suit) and deceased Syamsundar Das who 
was defendant no. 1 in that suit. 

In the said compromise petition the 
plaintiff relinquished his claim in respect 
of plot no. 625, and the aforesaid three 
defendants conveyed their right, title and 
interest over plot no. 620 in favour of the 
plaintiff. This later part of the compro- 
mise dealing with the defendant’s con- 
veyance of their right, title and interest 
in plot no. 620 was not embodied in the 
operative part of the judgment in the 
previous suit (Ext. 3) and also in the 
court’s decree drawn up in accordance 
ynth the said judgment. It was submitt- 
ed by Mr. S. S. Basu, the learned coun- 
sel for the appellants, that though both 
the courts below found that the defen- 
dants’ -/12/- interest in plot no. 620 was 
conveyed by the compromise in the pre- 
vious suit, the compromise petitions Exts. 
1 and 2 would show that the entire plot 
no. 620 measuring 0.06 acres was given 
to the plaintiff by defendants 1, 4 and 5 
of that suit. 

It is seen from Exts. 1 and 2 that the 
entire -/16/- of plot no. 620 was relinquish- 
ed by them in favour of the plaintiff, 
However, whatever that may be, it is an. 
undisputed fact that these three defen- 
dants in the previous suit relinquished 
their right, title and interest in Plot 
No. 620 in favour of the plaintiff by the 
compromise which was arrived at in the 
previous suit. The question of title in 
plot No. 620 was not the subject-matter of 
the previous suit as the plaintiff in the 
aforesaid suit merely claimed an ease- 
nientary right to. drain out water through 
a defined channel of this plot of land, as 
can be seen from Ext. 3. I also find from 
the judgment of the lower appellate Court 
that "It has been conceded by the learn- 
ed counsel for the plaintiff respondent 
no. 1 that the question of title to the dis- 
puted land was not the subject matter of 
the previous suit.’’ 

5. The object and purpose of the 
Registration Act, amongst other things, is 
to provide a method of public registration 
of documents so as to give information 
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to people regarding legal rights and obli- 
gations arising or affecting a particular 
property, and to perpetuate documents 
which may afterwards be of legal im- 
portance, and also to prevent fraud. Regis- 
tration lends inviolability and importance 
to certain classes of documents. While 
any compromise arrived at between the 
parties has to be recorded as a whole 
under the adjective law in Order 23, 
Rule 3 C. P. C. and a decree has to be 
passed in accordance there'roth 'so far 
as it relates to the suit’, the provision 
contained in Section 17 (2) (vi) of the 
Registration Act would require only cer- 
tain types of such decrees to be register- 
ed compulsorily, non-compliance of which 
would be effected by the substantive law 
contained in Section 49 of the said Act. 
By Section 17 (2^ (vi) as amended in 1929. 
decrees or orders expressed to be made 
on a compromise and comprising im- 
moveable property other than that which 
is the 'subject-matter of the suit or pro- 
ceeding’ have to be registered if covered 
by Section 17 (1). The words 'so far as 
it relates to the suit’ in Order 23. Rule 3 
are of wider import than the words 'sub- 
ject-matter of the suit or proceeding’ in 
section 17 (2) (vi). The former would 
engulf within its scope terms which form 
the consideration for the adjustment of 
the matters in dispute and may 
contain within its scope extraneous 
matters whether they form the subject- 
matter of the suit or not. Govindagouda 
Narayanagouda v. Madhava Rao Nara- 
singa Rao, AIR 1964 M 5 's 277; Byomkesh 
Miikherjee v. Bhupendra Narayan Sinha 
Bahadur, AIR 1948 Cal 179. Thus the 
words 'so far as it relates to the suit’ in 
Order 23, Rule 3 C. P. C. cannot have the 
same implication as the words 'subject- 
matter of the suit or proceeding’ in sec- 
tion 17 (2) (vi^ of the Registration Act. 

6. 'The title to plot no. 620 was not the 
subject-matter of the previous suit which 
fact was conceded by the learned counsel 
for the plaintiff-respondent in the court 
below. The relief in respect of plot 
no. 620 in the plaintiff’s previous suit was 
confined to his easementary right to dis- 
charge water through a defined channel 
on the said plot, as per sketch attached 
to the plaint and decree, and the entire 
plot no. 620 or even 12 annas interest 
thereof was in no wa 5 ’- mentioned or con- 
cerned in the previous suit. That being 
the scope of the previous suit it cannot 
be said that the right, title and interest 
in plot no. 620 was the subject-matter of 
the previous suit. The terms in the said 
decree relating to relinquishment of plot 
no. 620 by the defendants may be consi- 
deration for the adjustment of the mat- 
ter in dispute, but cannot at all be said 
to be the subject-matter of the previous 
suit. In Ankamreddi Konda v. Ankam- 
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reddi Pedademudu, AIR 1957 Andh Pra 
454 their Lordships expressed their con- 
currence \vith the view expressed by Ven- 
katarama Rao J. in another case regard- 
ing the clause 'subject-matter of the suit 
or proceeding’ which is as follows; 

"The question therefore is whether the 
two items of immoveable property which 
have been charged by the' compromise 
decree can be said to be the sub- 

ject-matter of the said suit. The expres- 
sion 'subject-matter of the suit’ is not 
defined in the Registration Act. It seems 
to me that what the clause contemplates 
is that specific immoveable property must 
be subject-matter of litigation. There must 
be a claim or right in or to the specific 
immoveable property asserted in the liti- 
gation and relief sought in respect there- 
of in order to make the said property 
the subject-matter of ' the suit.’’ 

In the present case there was no such 
assertion on plot no. 620 in its entirety 
or even to the extent of twelve aimas 
interest^ of the same. Merely by claim- 
ing a right to discharge water through a 
strip or a portion of the plot it cannot 
be said that the entire plot was the sub- 
ject-matter of the suit, as that may lead 
to various legal complications and im- 
foreseen consequences. 

Thus plot no. 620 was not the subject- 
matter of the previous suit. 'That being 
so the said compromise decree comprising 
the said plot no. 620 must have been 
registered under the provisions of S. 17 
of the Registration Act, and non-registra- 
tion of the same would not affect the im- 
moveable property comprised therein or 
be received as evidence of any transac- 
tion affecting such property, as provided 
under Section 49 of the Registration Act, 
The learned Additional District Judge in 
his judgment has not been able to distin- 
guish the difference between the connota- 
tion and implication of the above men- 
tioned two clauses in the Civil Procedure 
Code and the Registration Act which led 
to his incorrect finding. Merely because 
he finds that all the terms in the com- 
promise forming the consideration for the 
adjustment of the matters in dispute 
would relate to the suit and can be em- 
bodied in the decree, he holds that the 
decree as such is operative with regard 
to plot no. 620 even without registration. 

As the parties entered into some agree- 
ment with regard to this plot no. 620 
which agreement was included in the 
compromise petition in the prewous suit, 
it could at best be said that the part of 
the decree would be enforceable as a 
contract between the parties to it and tlic 
decree of which it fonned a part would 
be evidence of the said contract but not 
enforceable as a decree. Munshi Ram v. 
Banwari Lai, AIR 1962 S. C 903; Ram 
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Jiiwan V. Devendra Nath Gupta, AIR 
1960 Madh Pra 280; Harak Chandas v. 
Hyderabad State Bank, Hyderabad, AIR 
1960 Andh Pra 56. 

7. Mr. b; K. Basu on behalf of the 
respondent contended that the plaintiff 
in the previous suit claimed easementary 
right over plot no. 620, and as easemen- 
tary right comes within the definition^ of 
immoveable property in the Registration 
Act, plot no. 620 should be considered as 
a subject-matter of the suit. In support 
of his above contention he depended on 
Section 2 (6) of the Registration Act and 
Section 4 of the Easements Act; and the 
decision reported in Lachhman Ram v. 
Jagabandhu Sahu, (1962) 4 O. J. D. 349. 
There is no force in this contention. Ease- 
mentary right may be construed as im- 
moveable property, but relinquishment of 
light, title and interest over the entire 
plot No. 620 or even to the extent of 3/4th 
of it, was neither contemplated nor was 
within the scope and purview of the pre- 
vious suit. Moreover, only because ease- 
mentary right is considered to be im- 
moveable property, it cannot be said that 
plot no. 620, on a strip of which easemen- 
tary right was claimed, became thereby 
in its entirety the subject-matter of the 
suit. 

8. Thus under Section 49 of the Regis- 
tration Act the decree in the previous suit 
not being registered would not in any 
way affect plot no. 620 and the same can- 
not be received as evidence of the relin- 
quishment of right made by defendants 
in the said suit. Therefore in the pre- 
sent suit the plaintiff would not be en- 
titled to the reliefs as claimed by him 
in respect of plot no. 620, on the basis 
of the decree passed in the previous suit. 

9. The contention, regarding res judi- 
cata, raised on behalf of the appellants 
as mentioned in paragraph 3 above, is 
not tenable. This objection was not taken 
in the trial court and no issue on the 
same was framed. The first issue regard- 
ing the maintainability of the suit was 
not pressed and w^ given up by both 
parties at _ the hearing of the suit. The 
present suit is for a declaration of plain- 
tiff’s title to and confirmation or in the 
alternative for recovery of possession of 
a portion of plot no. 620 on the basis of 
the decree in the previous suit, and also 
for a direction on the defendants to demo- 
lish certain construction on plot nos. 622 
and 620_ and for a permanent injunction 
restraining the defendants from interfer- 
ing with the plaintiff’s possession in res- 
pect of plot no. 620 and for damages. On 
the other hand, the previous suit was 
for (i) declaration of plaintiff’s right and 
title over plots nos. 622 and 625 or in the 
alternative for a declaration of plaintiff’s 
■sight. t)i coTOTnon passage with tirie defen- 
dants over the said plots, (ii^ for a decla- 


ration of easementary right to discharge 
water over a portion of plot no. 620, 
(iii) for permanent injunction upon the 
defendants restraining them from inter- 
fering either -with the plaintiff’s right of 
passage or drainage, (iv) for a declara- 
tion that the defendants did not have any 
right to put up any obstruction over plot 
no. 625 and over the drain on plot no. 620, 
and (v) for damages arising therefrom. 
Thus it is e-vident that in scope and ambit 
the present suit, as framed, is different 
from the pre-vious one, and as such this 
suit cannot be barred by res judicata. 

The other contentions raised on behalf 
of the appellants, as stated in paragraph 
3 above, pale into insignificance, and do 
not arise for discussion in "view of my 
iindmgs above on the appehanf's iir^ 
contention. 

10. In the result, therefore, on my 
findings on the very first contention rais- 
ed by Mr. S. S. Basu, the learned coun- 
sel for the appellants, the judgments and 
decrees passed by the courts below are 
set aside, and this appeal is allowed, but 
in the circumstances of the case there 
will be no order as to costs throughout. 

Appeal allowed, 
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B. K. PATRA 
AND S. ACHARYA, JJ. 

T. C. Panigrahi, Appellant v. Goru Sat- 
yarajulu and another, Respondents. 

A. H. O. No. 8 of 1963. D/- 14-7-1969, 
against decision of G. K. Misra, J. in 
Misc. Appeal No. 118 of 1962, D/- 13-11- 
1963 reported in ILR (1964) Cut 274. 
Pro-vincial Insolvency Act (1920), S. 53 
Transfer in favour of -wife — House 
gifted to wife — Gift deed with ■wife — 
Husband living with wife in same house 
after gift — Mere non-mutation of name 
of donee does not militate against genui- 
neness of gift — (Benami) — (T. P. Act 
(1882), S. 123). 

Where ■the parties are related to each 
other as husband and ■wife and were 
li^ving in the house both before and after 
the execution of the gift deed, mere non- 
mutation of the name of the donee does 
not militate against the genuineness of 
the gift, when there were recitals in the 
gift deed indicating a complete transfer 
of o^wnership and possession of the pro- 
perties de^vised and there was e^vidence to 
show that the gift deed was handed over 
.to his ■wife. AIR 1964 Orissa 212, Foil.; 
AIR 1932 PC 13, Rel. on. (Para 2) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 472 (V 52) = 

1965 BLJR 300 (FB), Sm. Asho 
"Devi V. Dukhi Sao ^ 3 
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(1964) _AIH 1964 Orissa 212 (V 51), 
Adhikari Narayanamma v. Adhi- 
kari Thabitinaidu 2 

(1932) AIR 1932 PC 13 (V 19) = 

59 Ind App 1, Nawab Mirza 
Mohammad Sadiq Ali Khan v. 

Nawab Fakr Jahan Begam 2 

Y. S. N. Murthy, for Appellant; P. V, 
B. Rao, for Respondents. 

PATRA, J.: This is an appeal against 
an appellate order of the learned single 
Judge of this Court allowing in part an 
appeal preferred against a judgment of 
the District Judge, Koraput. One Goru 
Neelakantham applied on 11-5-1957 to 
adjudge him insolvent and this applica- 
tion was allowed by the District Judge 
on 12-12-1959. Long before such adjudi- 
cation, he had executed a deed of gift 
(Ex. 1) dated 16-11-1948 in favour of his 
wife, the present appellant in respect of 
eight items of property including a house 
situated in Kapur street, Jeypore town, 
which is item no. 8 of the schedule of 
the gift deed. On 26-5-1955, he also 
executed a sale deed (Ext. 2) in favour 
of his mother Goru Appayamma in res- 
pect of a house site situated in Jeypore 
town. After adjudication, a receiver was 
appointed and he filed an application 
under Section 4 of the Provincial Insol- 
vency Act on 30-1-1961 averring that 
Exts. 1 and 2 are fictitious documents 
which were never acted upon and were 
created' with a view to screen the pro- 
perties from the clutches of creditors. 

The learned District Judge after en- 
quiry accepted the receiver’s case and 
bolding that the documents were fictitious, 
in nature, ordered that they stand an- 
nulled. Against this order, the wife and 
the mother of the insolvent preferred an 
appeal to this Court. During the pen- 
dency of the appeal, the mother died and 
the learned Advocate appearing for ap- 
pellants did not also press the appeal 
regarding the finding of the District 
Judge on the sale deed. The learned 
single Judge of this Court after a very 
elaborate consideration of the evidence 
on record and the circumstances _ of the 
case, recorded the following findings: 

(1) That the deed of gift (Ext. 1) was 
validly executed; 

(2) That in 1948, when the deed of gift 
was executed, the insolvent had no loans 
outstanding against him and hence there 
was no occasion and much less any neces- 
sity for him to screen his properties from 
the clutches of creditors; and 

(3) That after the execution of the 
deed of gift the wife remained in pos- 
session of the gifted properties. 

In view of these findings, the learned 
Judge was satisfied that the receiver on ' 
whom the onus lay to prove that the 
transaction under Exhibit no. 1 was a 
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sham transaction failed to discharge the 
onus. He, therefore, set aside the order 
of the learned District Judge annulling 
the gift deed. The receiver has preferr- 
ed this present appeal. 

2. Mr. Y. S. N. Murthy. the learned 
Advocate appearing for the appellant 
does not challenge the correctness of the 
learned Judges’ findings 1 and 2 referr- 
ed to above. His entire attack is direct- 
ed against the third finding regarding 
the possession of the properties covered 
by exhibit 1 after execution of the deed 
of gift. It seems that out of the eight 
items of property covered by the deed oi 
gift, two items, being items nos. 6 and 1 
are already alienated in favour of third 
parties^ who have not been impleaded in 
this litigation. Items nos. 1 to 5, accord- 
ing to Mr. Murthy are not very valuable 
items. He has therefore concentrated his 
entire submissions on item no. 8 which 
is a house situate in Kapur street, Jey- 
pore town. Admittedly, the appellant 
(wife of the insolvent) had not so far 
got her name mutated in respect of this 
house, although the gift deed was execut- 
ed in her favour as long ago as in 1948, 
Considerable reliance was placed on this 
.single circumstance on behalf of the ap- 
pellant to show that the gift deed had 
not been acted upon and that it was 
Benami in character. We are unable to ' 
hold that this circumstance is in any way 
decisive. 

It should not be forgotten that the 
donee in this case is the wife and it is 
not disputed that even after the execu- 
tion of the gift deed, the husband con- 
tinued to live with his wife in this house. 
There is evidence to show that the gift 
deed was handed over to his wife and 
that it is from her custody that it was 
produced in Court. The position would 
have been different if the donee was a 
person not related to the donor or a 
relation who would not in the ordinary 
course live with the donor under the same 
roof. But, where, as in this case, the 
parties are related to each other as husband 
and wife and were living in the house 
both before and after the execution of 
the gift deed, the position is slightly 
different and mere non-mutation of the 
name of the donee does not militate 
against the genuineness of the gift. The 
same view was taken by Das, J. in AIR 
1964 Orissa 212, Adhikari Narayanamma 
V. Adhikari Thabitinaidu. In AIR 1932 
P. C. 13, Nawab Mirza Mohammad Sadiq 
Ali Khan v. Nawab Fakr Jahan Begam, 
the husband executed a deed of gift in 
favour of his wife. The gift deed con- 
tained the statement: "I deliver posses- 
sion of the gifted property to niy said 
wife” and the deed of gift was handed 
over to the donee as soon as_ it was regis- 
tered. Their Lordships said that the 
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declaration, in the deed was binding on 
the heirs of donor and that actual taking 
of separate possession by the wife was 
not necessary and that the declaration 
made by the husband, followed by the 
handing over of the deed to the wife was 
sufficient to establish a transfer of pos- 
session. 

Similar recitals indicating a complete 
transfer of ownership and possession of 
the properties devised appear in the gift 
deed (Ex. 1). In these circumstances, we 
are satisfied that mere non-mutation of 
the name of the wife in respect of the 
disputed house is not sufficient to show 
that the gift deed was not in fact acted 
upon. An attempt was also made on be- 
half of the receiver to show that some 
time after the execution of the deed of 
gift, the insolvent had given the disputed 
house as security in a certain proceed- 
ing. The learned single Judge elaborate- 
ly discussed this aspect of the case with 
reference to the boundaries, the extent 
and other particulars relating to the dis- 
puted house as mentioned in the deed 
of gift and the house that was given as 
security by the husband, and pointed out 
that the details differed so much from 
each other that it was impossible to hold 
that the house property which was offer- 
ed as security by the husband is the same 
as the one covered by item no. 8 of the 
gift deed. 

In fact, Mr. Murthy fairly conceded that 
in view of this evidence and specially 
/ having regard to the lack of evidence by 
the receiver that besides the disputed 
house the insolvent had no other house 
in Je^ore town, it will not be possible 
for him to maintain that the house offer- 
ed as security by the insolvent is the 
same as the disputed house. 

3. Mr. P. V. B. Rao, appearing for the 
respondents contended that the entire 
• attack on behalf of the appellant is erect- 
ly against the findings of fact recorded 
by the learned single Judge and that such 
a course is not permissible in this ap- 
peal. In support of this contention, he 
relied on a Full Bench decision of the 
Patna High Court reported in AIR 1965 
Pat 472 (FB), Sm. Asho Devi v. Dukhi Sao. 
In view of the fact that on a .perusal of 
the evidence on record we are satisfied 
that aH the findings recorded by the 
learned single Judge are unassailable, it 
is unnecessary for us in this case to 
decide the further question whetiier it is 
open to the appellant in the present pro- 
ceeding to ass^ these findings. 

- 4. In the result, this appeal fails and 
is dismissed with costs. 

5. S. ACHARYA, J.; I agree. 

Appeal dismissed. 


AIR 1970 ORISSA 27 (V 57 C 11) 

A. mSRA, J. 

Prasanna Kumar Samal and others, 
Petitioners v. Balbhadra Rout, Opposite 
Party. 

Criminal Revn. No. 215 of 1966, D/- 
July 1969 against order of Sub-Divisional 
Magistrate, Kamakshyanagar, D/- 28-3- 
1966. 

(A) Cattle Trespass Act (1871), Ss. 10 
and 24 — Requisite for conviction under 
S. 24. 

Though for a conviction under S. 24 
of the Cattle Trespass Act there should 
be a specific finding that the cattle rescu- 
ed were liable to be seized imder S. 10 
of the Act which necessarily includes 
proof of damage having been caused, the 
mere absence of a specific finding could 
not entitle the accused to an acquittal 
where there is acceptable evidence on 
record in support of the prosecution case' 
and the cattle having damaged the crop 
or the pemon who effected the seizure 
being entitled or authorised to seize. 
AIR 1963 Pat 199, Foil. (Para 6) 

(B) Cattle Trespass Act (1871), S. 10— < 

Person authorised by cultivator or oc* 
cupier to watch or seize cattle is him- 
self cultivator or occupier — He is also 
entitled to seize cattle under S. 10. AIR 
1922 Pat. 317, Foil. (Para 7) 

Cases Referred: Chronological Paras 

(1963) AIR 1963 Pat 199 (V 50) = 

1963 (1^ Cri LJ 607, Bhado Mon- 

dal v. State 6 

(1922) AIR 1922 Pat 317 (V 9), 

K. Dusadh v. Sarati Dusadh 7 

A. K. Padhi, for Petitioners; S. C 
Mohapatra and S. Mohanty, for Opposite 
Party. 

ORDER: The petitioners have been 
convicted u/s 24 of the Cattle Trespass 
Act and each of them sentenced to pay 
a fine of Rs. 50/- and in default, to 
vmdergo simple imprisonment for 15 days. 

2. The complainant’s case, in brief, is 
that on 16-10-64, while P. W. 3, the watcher 
appointed by the villagers of Baligorada, 
with the help of P. W. 4 was taking some 
cattle of the petitioners to the cattle 
poimd” for having damaged paddy crop on 
complainant’s land, petitioners forcibly 
rescued and took away the cattle. Peti- 
tioners in defence deny the allegations 
and allege that while some heads of 
cattle belonging to some of them were 
grazing on a waste land on the Baligo- 
rada side of the rivulet. P. W. 3 and 
some of his co-villagers seized them. On 
receiving information, petitioner no. 1 
went there and protested against such 
action. On. his protest, P. W. 8 attempt- 
ed to assault him with an. axe. but peti- 
tioner no. 1 managed to snatch it away 
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and apprehending assault left the place. 
Ultimately, he recovered the cattle fron) 
the jungle in the night. The other peti- 
tioners deny their presence at the place 
of occurrence. 

3. In all, 8 witnesses were examined 
on the side of complainant and the defence 
examined two witnesses. The learned 
Magistrate, on a consideration of the evi- 
dence, accepted the complainant’s ver- 
sion to be substantially true, convicted 
and sentenced the petitioners, as stated 
above. 

4. The main contention of learned 
counsel for petitioners is that a convic- 
tion u/s 24 pf the Cattle Trespass Act can 
be sustained only if the prosecution pro- 
ves that the seizure was strictly in ac- 
cordance with section 10 of the Act. In 
the present case, it is further contended 
that there is no specific finding that the 
cattle alleged to have been rescued were 
liable to be seized. In other words, there 
is no specific finding that (1) P. W. 3 was 
a person entitled to seize u/s 10 and (2) 
that actual damage to the crop had been 
caused by the cattle. 

5. Reference is made to para 9 of the 
judgment where it is observed that the 
consistent story given by the P. Ws. also 
makes it believable that the occurrence 
actually took place not on the bank of 
the Joro. but at the deity’s abode near 
the Bhuban road, and it is contended that 
the said finding refers only to the alleged 
place of occurrence and has nothing to 
do with the competency of P. W. 3 to 
effect the seizure or regarding the damage 
if any, alleged to have been caused to 
the paddy crop. 

6. It is true that to justify a convic- 
tion u/s 24 of the Cattle Trespass Act, 
there shotild be a specific finding that the 
cattle rescued were liable to be seized u/s 
10 which necessarily includes proof of 
damage having been caused. The mere 
absence of a specific finding would not 
entitle the petitioners to an acquittal 
where there is acceptable evidence on 
record in support of the prosecution case 
and the cattle having damaged the crop 
or the person who effected the seizure 
being entitled or authorised to seize — 
vide, AIR 1963 Pat 199, Bhado Mondal 
'v. State. - 

7. Section 10 enumerates five cate- 
gories of persons who are entitled to 
seize cattle and they include the cultiva- 
tor as well as the occupier of any land. 
In this case, it has been contended that 
P. W. 3 not being the cultivator or occu- 
pier was not entitled to seize the cattle 
and a seizure by him will not be in ac- 
cordance with law. In my opinion, such 
a contention has no merit. "When sec- 
tion 10 provides that the cultivator or 
occupier may seize or cause to be seized 


^y cattle trespassing, I do not think, it 
is open to contend that he is not entitl- 
ed to give general instructions to his 
watchman or other servant so instructed 
seizes cattle, it will not amount to the 
cultivator or occupier seizing or causing 
them to be^ seized within the meaning 
of that section. Such a contention, as 
the present one, was raised and negatived 
in the decision reported in AIR 1922 Pat 
317, K. Dusadh v. Sarati Dusadh. 

8. Coming to the question of damage, 
it is the prosecution case that the cattle 
damaged the paddy crop on the land of 
complainant in Badagaham Chhak. There 
is a specific finding by the learned Magis- 
trate regarding the damage caused by the 
cattle. At the end of para 8 of the judg- 
ment, it is observed: 

"Therefore, the evidence of the P. Ws, 
that the paddy crops of P. W. 1 in Bada- 
gaham Chhak was damaged by the cat- 
tle of the accused persons appears to be 
ti’ue. 'There is absolutely no material in 
support of the defence that the accused 
Prasanna recovered his alleged buffaloes 
by a thorough search in the jungle at an 
expense of Rs. 25/-.’’ 

Thus, there is a finding that the cattle 
caused damage and P. W. 3 was entitled 
to seize them. This being so, the seizure 
was legal as it is in accordance with the 
provisions contained in section 10 and 
the contention that rescue of the cattle 
will not amount to an offence u/s 24 has 
no merit. 

9, Coming to the sentence, each of the 
petitioners has been sentenced to pay a 
fine of Rs. 50/- which in the circum- 
stances appears to be excessive. Therefore, 
while dismissing the revision and main- 
taining the conviction of petitioners, the 
sentence of fine of Rs. 50/- awarded 
against each of the petitioners is reduced 
to Rs. 25/-, and in default, to undergo 
simple imprisoiunent for 10 days. - . 

Petition dismissed. 


Am' 1970 ORISSA 28 (V 57 C 12) 

G. K. MISRA, C. J. 

Jagojoti Bose and another. Petitioners 
V. Bararuchi Bose and others. Opposite 
Parties. 

Civil Revn. No. 297 of 1965, Df. 4-8- 
1969, against Order of Addl. Sub. .1. Cut- 
tack, D/- 26-7-1965. 

(A) Civil P. C. (1908), S. 11 and O. 20, 
R. 18 (2) — Suit for partition — Defendants 
setting up will in their favour which ex- 
cluded plaintiff from inheritance — Pre- 
liminary decree carving out rights of par- 
ties on basis of inheritance— Subsequent- 
ly, defendants obtaining probate of will 
in their favour — Plaintiff’s application 
for final decree — Def endant’s objection 
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to final decree could not be allowed — 
Rights of parties carved out by prelimi- 
nary decree could not be varied or modi- 
fied — ^Principle of constructive res judi- 
cata applied. 

In a suit for partition filed by the 
plaintiff, the defendants set up in defence 
a will executed in their favour by their 
father divesting the plaintiff from inheri- 
tance. But they did not get _ the suit 
stayed though probate proceedings start- 
ed by them were pending. The prelimi- 
nary decree for partition carving out 
rights of parties was passed on 28-6-1961. 
Subsequently, probate of the will, after 
contest by the plaintiff was granted in 
favour of defendants on 28-11-1962. Later 
on, when plaintiff applied for final decree 
for partition, the defendants raised objec- 
tion to it on the strength of the probate: 

Held that having taken the defence 
under, the will in the written statement 
defendant’s claim on the strength of the 
Probate obtained subsequently to the 
preliminary decree was barred by the 
principle of res judicata, actual and con- 
structive. It was open to defendants to 
get the partition suit stayed, proceed with 
the Probate proceeding and after obtain- 
ing the probate, to set it up in defence 
in the partition suit. "When they failed to 
do so, they abandoned their right based 
on the Probate. The fact that the plain- 
tiff contested the Probate proceeding and 
that in his presence probate was granted, 
was wholly immaterial, for the simple 
reason that by the time probate was 
granted the rights of the parties on the 
basis of inheritance had already been 
worked out and the stage of setting up 
the probate in defence had passed off. 

(Para 4) 

By the preliminary decree for partition 
the jural relationship amongst the par- 
ties inter se was finally decided and it 
was declared that the plaintiff had a cer- 
tain interest in the disputed property. If 
the probate of the will was allowed to 
vary those rights, a conclusion must be 
leached to the effect that the plaintiff 
was not entitled to the property. This 
would affect the very basis of the preli- 
mina^ decree and the rights carved out. 
The juristic theory underlying the reason 
why this could not be done was that de- 
fendants could have pressed into sendee 
the probate if they had been vigilant in 
time. AIR 1966 Orissa 160 and AIR 1963 
SC 992, Rel. on; AIR 1958 Cal 472, Dist. 

(Para 4) 

(B) Succession Act (1925), S. 227 — 
Effect of Probate of will. 

(Obiter) — Probate or Letters of Admi- 
nistration are not concerned with title to 
property but are only concerned with the 
due execution of the wilL AIR 1962 SC 
1471, Relied on. (Para 3) 


Cases Referred; Chronological Paras 
(1966) AIR 1966 Orissa 160 (V 53)== 

ILR (1965) Cut 799, Baman Chan- 
dra V, Balaram 3 

(1963) AIR 1963 SC 992 (V 50) = 

1963-2 Mad LJ (SC) 126, yenkata 
Reddy v. Petty Reddy 3 

(1962) AIR 1962 SC 1471 (V 49) = 

1962-2 SCA 490, Hem Nalini v. 
Isolyne Saroj Basini § 

(1958) AIR 1958 Cal 472 (V 45) = 

100 Cal LJ 112, BiUa Basini v. 

Dulal Chandra 5 

B. K. Pal, K. N. Sinha, S. N. Sinha 
and A. Mohanty, for Petitioners; P. C. 
Misra, for Opposite Parties. 

G. K. MISRA, C. J.: The disputed pro- 
perty admittedly belonged to one Hari- 
charan Bose who died on 7-8-50. He had 
tliree sons: plaintiff, defendant no. 4 and 
defendant no. 5. On 10-10-46 he execut- 
ed a will in respect of the disputed pro- 
perty in favoiir of defendant no. 4 and 
defendant no. 5. Thus he divested the 
plaintiff from inheritance under the WiU. 
On 30-10-58 plaintiff filed T. S. No. 60 of 
1958 for partition of his one-third interest 
in the disputed property. Defendants 4 
and 5 filed- a written statement on 25-2- 
59 claiming the entire property to them- 
selves on the strength of the will. 

On 12-9-60, defendants 4 and 5 filed 
an application for Probate of the will 
which was registered as O. S. No. 28 of 
4961 in the Court of the District Judge, 
Cuttack. On 28-6-61 a preliminary decree 
for partition was passed in favour of the 
plaintiff in T. ’ S. No. 60 of 1958 in 
the court of the Subordinate Judge, Cut- 
tack. On 28-11-62 Probate of the Will 
was granted after contest by the plain- 
tiff. On 10-7-64, plaintiff filed an ap- 
plication in T. S. 60 of 1958 in the court 
of the Subordinate Judge for making final 
the preliminary decree for partition. On 
12-2-65, defendants 4 and 5 filed an 
objection that plaintiff had no title in the 
disputed property after probate was 
granted and plaintiff’s application for 
making the preliminary decree final 
should be rejected. This contention _ was 
negatived by the learned Subordinate 
Judge and it is against this order passed 
by him on 26-7-65 that this revision has 
been filed. 

2. Mr. Sinha for the petitioners con- 
tends that the title of Haricharan Bose 
to the disputed property not being ques- 
tioned, the probate conferred full title 
in the disputed property on the petitioners 
to the exclusion of the plaintiff (opposite 
party no. 1) and that the application for 
making the preliminary decree final 
should be dismissed and that though the 
probate was granted subsequent to the 
passing of the prelinunary decree, the 
rights of the parties can be adjusted at 
the stage of the final decree, affecting or 
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modifjring the preliminary decree. This 
contention has no substance as would be 
discussed hereunder. 

3. Certain elementary propositions of 
law need be stated before the contention 
of Mr. Sinha is examined. Probate or 
Letters of Administration are not concern- 
ed with title to property but are only 
concerned with the due execution of the 
will see AIR 1962 SC 1471, Hem Nalini 
V. Isolyne Sarojbasini. In the present 
case however this question is academic 
inasmuch as the title of Haricharan Bose 
in the disputed property is admitted. 
After the ?rant of Probate on the basis 
that the will was genuine, defendants 4 
and 5 were entitled to the entire pro- 
perty, to the exclusion of the plaintiff if 
the Probate had been set up in defence 
in the partition suit prior to the passing 
of the preluninary decree for partition. 
Defendants 4 and 5 however did not 
obtain Probate of the will until the pre- 
liminary decree for partition was passed, 
though they had set up in defence ab- 
sence of title in the plaintiff in the dis- 
puted property on the basis of the will. 
The question for consideration is whether 
grant of Probate subsequent to the pre- 
liminary decree for partition becoming 
conclusive, could confer the same rights 
on defendants 4 and 5 which they could 
have got before the passing of the decree 
for partition if the Probate had been set 
up in defence. This position is fully ans- 
wered in AIR 1966 Orissa 160, Baman 
Chandra v. Balaram where the signifi- 
cance of preliminary decree was constru- 
ed. Therein this Court observed thus: 

"The aforesaid three provisions newly 
introduced for the first time in the pre- 
sent Code bring into bold relief an impor- 
tant change that in a preliminary decree 
certain rights are conclusively determin- 
ea, and unless the preliminary decree of 
a court is assailed in appeaL the rights 
so determined become final and conclu- 
sive and cannot be questioned in the final 
decree. In that liniited sense the preli- 
minary decree itself is a final decree so 
far as those rights are concerned.” 

Reference was also made to a passage in 
AIR 1963 SC 992. Venkata Reddy v. 
Petty Reddy wherein their Lordships laid 
down the ^following propositions: 

"A preliminary decree passed, whether 
It is in a mortgage suit or partition^ suit, 
is not a tentative decree but must in so 
far as the matters dealt with by it are 
concerned, be regarded as conclusive. No 
doubt, in suits which contemplate^ the 
making of two decrees, a preliminary 
decree and a final decree, the decree 
which will be executable would be the 
final decree. But the finality of a 
decree or a decision does not neces- 
sarily depend upon its being exe- 
cutable. The Legislature in its wis- 


dom has thought that suits of certain 
types should be decided in stages and 
though the suit in such cases can be 
regarded as fully and completely decid- 
ed only after a ^al decree is made, the 
decision of the Court arrived at, at the 
earlier .stage, also has a finality attached 
to it.” 

Doubtless, in certain cases even after the 
passing of the preliminary decree there 
may be some adjustments in the course 
of the final decree proceedings. Some of 
those circumstances were indicated in 
the aforesaid Orissa decision. For in- 
stance, where a transferee is impleaded 
subsequent to the passing of the prelimi- 
nary decree, or in case of death of par- 
ties whose rights were carved out in the 
preliminary decree, the interests of the 
transferee or the heirs of the deceased 
can be equally carved out. Such in- 
stances, however do not affect the funda- 
mentals of the preliminary decree. In 
such cases, impleading of parties or carv- 
ing out of interests is made on accept- 
ance of the preliminary decree being 
correct and final in respect of all matters 
decided therein. 

• 

4. The position here is completely 
otherwise. By the preliminary decree 
the jural relationship amongst the parties 
inter se was finally decided and it was 
declared that the plaintiff had a one-third 
interest in the disputed property. If the 
Probate of the will is allowed to vary the 
rights, a conclusion must be reached to 
the effect that the plaintiff is not entitl- 
ed to the property. This would affect 
the very basis of the preliminary decree 
and the rights carved out. The juristic 
theory underlying the reason why this 
cannot be done is that defendants 4 and 
5 could have pressed into service the 
Probate if they had been vigilant in time. 
In fact, they had taken the defence under 
the will in the written statement. So, 
their claim on the strength of the will 
and the Probate subsequent to the preli- 
minary decree is barred by the principle 
of res judicata, actual and constructive. It 
was open to defendants 4 and 5 to get 
the partition suit stayed, proceed with 
the Probate proceeding pending in the 
court of the District Judge and, after 
obtaining the Probate, to set it up in 
defence in the partition suit. That was 
the only course available to them. WhCT 
they failed to do so, they abandoned their 
right based on the Probate. The fact 
that the plaintiff contested the Probate 
proceeding and that in his presence Pro- 
bate was granted, is wholly immaterial 
for the simple reason that by the time 
Probate was granted the rights of the 
parties on the basis of inheritance had] 
already been worked out and the stage of 
setting up the Probate in defence had 
passed off, 
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5. Mr. Sinha places reliance on AIR 
1958 Cal 472, Billa Basini v. Dulal Chan- 
dra. This case is clearly distinguishable. 
Though the rights of the parties had been 
crystallised and were conclusively deter- 
mined by the preliminary decree to that 
case, an objection under Section 14 (1) 
of the Hindu Succession Act as to the 
character of the property was set up 
during the final decree proceeding. Under 
that section, in any property possessed by 
a female Hindu, whether acquired before 
or after the commencement of the Hindu 
Succession Act, 1956, she acquires an 
absolute interest. The widow’s share had 
been declared in the prehminair decree, 
she was in possession, and as such it was 
quite open to the Court to declare during 
the final decree proceeding that the in- 
terest which she had was absolute,^ on 
the basis of section 14 (1) of the Hindu 
Succession Act. 

6. On the aforesaid analysis the con- 
tention of Mr. Smha is rejected. 

7. The civil revision fails and is dismiss- 
ed, but in the circumstances parties will 
bear their own costs throughout. 

Revision dismissed. 


AIR 1970 ORISSA 31 (V 57 C 13) 

G. K. MISRA, C. J. 

AND R. N. MISRA, J. 

Lokenath Panda, Petitioner v. Chair- 
man, Paradeep Port Trust and another, 
Opposite Parties. 

Original Jurisdiction Case No, 162 of 
1969, D/- 8-8-1969. 

Constitution of India, Art. 309 — ^Promo- 
tion in service — ^Employee has right to he 
considered for — ^Maintenance of seniority 
list and roster — "Value and necessity 
stated — (Paradip Port Employees , (Re- 
cruitment, Seniority and Promotion) 
Regulations (1967), Regs. 11 (3) and 12). 

Maintenance of seniority list and roster 
is an essential requisite on the basis of 
which the question of filling posts either 
by direct recruitment or by promotion is 
to_ be determined. Until that is done it 
vdll be difficult for a particular incum- 
bent to know whether he has been super- 
seded or not.^ Doubtless, promotion to a 
higher post is not a matter of right to 
any employee but every employee has 
right to be considered for such promo- 
tion, and when the time for considering 
h^ for such promotion arises Hiese mate- 
rials would constitute a major basis, 
though merit also would be taken into 
consideration. In. view of Regulations 11 
(3) and 12 of Paradip Port Employees 
(Recruitment. Seniority and Promotion) 
Regulations (1967), the contention that 
until a servant is superseded he has no 
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cause .of action to put forth his grievance, 
has no substance. (Para 2) 

Ranjit Mohanty, for Petitioner; M. N. 
Das, for Opposite Parties. 

G. K. MISRA, C. J.; The petitioner is 
in service as an Assistant Engineer under 
the Paradip Port Trust. His main grier 
vance is that the seniority list and the 
Roster have not been prepared and con- 
sequently his future chances of promotion 
are likely to be affected. A coimter has 
been filed by the opposite parties accept- 
ing the position that the seniority list and 
tlie Roster have not been prepared. 

2- A. Under Regulation 11 (3) of the 
Paradip Port Employees (Recruitment, 
Seniority and Promotion) Regulations, 
1967 (Irereinafter to be referred to as the 
Regulations), direct recruits shall be rank- 
ed inter se in the order of merit in which 
they are placed at the examination or 
interview on the results of which they 
are recruited, the recruits of an earlier 
examination or interview being ranked 
senior to those of a later examination or 
interview. Regulation 12 prescribes main- 
tenance of roster and says that a roster 
shall be maintained for each grade to 
determine whether a particular vacancy 
should be filled by direct recruitment or 
promotion. 

2. Mr. M. N. Das, on behalf of the 
opposite parties, contends that the peti- 
tioner has no grievance as yet. and un- 
til he is superseded he has no cause of 
action. The contention is devoid of sub- 
stance. _ Maintenance of seniority list and 
roster is an essential requisite on the 
basis of which the question of filling 
posts either by direct recruitment or by 
promotion is to be determined. Until 
that is done it will be difficult for a par- 
ticular incumbent to know whether he 
has been superseded or not. Doubtless, 
promotion to a higher post is not a mat- 
ter of right to any employee but every 
employee has the right to be considered 
for such promotion, and when the time 
for considering him for such promotion 
arises these materials would constitute a 
major basis, though merit also would be 
taken into consideration. The petitioner 
therefore has a cause of action and the 
opposite parties are bound to maintain 
the seniorily list and the roster in ac- 
cordance with the Regulations. 

3. We accordingly allow this writ ap- 
plication and issue a writ of mandamus 
directing the opposite parties to maintain 
the seniority list and the roster in ac- 
cordance with the Regulations, within a 
reasonable time, or at any rate not later 
than six months from today. 

3- A, In the circumstances there will 
be no order as to costs. 

4. R. N. MISRA, J.: I agree. 

Writ application allowed. 
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AIR 1970 ORISSA 32 (V 57 C 14) 

S. K. RAY, J. 

Hadu Parida, Appellant v. Sana Gobinda 
Misra, Respondent. 

Second Appeal No. 336 of 1964, D/. 23- 
6-1969, from decision of Addl. Sub, J., 
Berhampur, D/- 31-3-1964. 

(A) Civil P. C. (1908), O; 22 Rr. 4, 5, 
Ss. 146, 11 — ^Widow — Principle of repre- 
sentation of estate — Binding nature of 
decree upon person not impleaded in 
action, stated — Mother representing 
niinor son’s estate — Mother impleaded 
in action but not minor — Principle held 
applied. 

Ordinarily the Court does not regard 
a decree binding upon a person who was 
not impleaded eo nomine in the action. 
Exception to this rule is, where by the 
personal law governing the absent heir 
the heir impleaded represents his in- 
terest in the estate of the deceased. 
Another exception is that, if there be a 
debt .iustly due and no prejudice is shown 
to the absent heir the decree in an action 
where the plaintiff has after bona fide en- 
quiry impleaded all the heirs known to 
him will ordinarily be held binding upon 
all persons interested in the estate. The 
Court will undoubtedly investigate, if 
invited, whether the decree was obtained 
by fraud, collusion or other means in- 
tended to over reach the Court. The 
Court will also enquire whether there 
was a real contest in the suit. But where 
on account of a bona fide error, the plain- 
tiff seeking relief institutes his suit against 
a person who is not representing the 
estate of a deceased person against whom 
the plaintiff has a claim either at all or 
even partially, in the absence of fraud 
or collusion or other ground which taint 
the decree, a decree passed against the 
person impleaded as heir binds the estate, 
even though other persons interested in 
the estate are not brought on the record. 
AIR 1966 SC 792, Rel. on. 

(Para 9) 

Suit property, which was already mort- 
gaged with possession, was sold by the 
original owner A to one B who in his 
turn sold it to C. A, the mortgagor had 
transferred the equity of redemption to 
one D who filed a suit for redemption. 
At the time of the institution of that suit 
C had a son of about 2 years old but D, 
bona fide believing that C’s widow was the 
only heir to him, had impleaded her 
alone and not her minor son. When D, 
in execution of his decree for redemp- 
tion obtained possession of properties, C’s 
son brought a suit for declaration of his 
right, title and interest in property. 

Held, that the mother having represent- 
ed her minor son’s estate fully and satis- 
factorily in the suit for redemption, the 


principle of representation of estate ap- 
plied to the case and the decree was 
binding upon the son though he was not 
a party to that suit. (Para 9) 

(B) Hindu Law — Joint family — ^Mana- 
ger — Widow — Widow cannot he a 
karta of a joint family, AIR 1947 Nag 178 
held Overruled by AIR 1966 SC 24 and 
no longer good law. (Para 10) 

^ (C) Civil P. C. (1908), O. 14, R. 1; O. 6, 
R- 2 — Issue, not raised in pleadings — ■ 
Variance between pleadings and proof — 
Plaintiff trying to rnakc out a case at the 
trial stage that during his minority upon 
the death of his father, though his mother 
was his natural guardian, hisi uncle-in-law 
Was factually looking after the proper- 
ties Case not finding place in his 
pleadings — Omission of such a fact in 
pleadings discredits any evidence to the 
contrary to the pleadings. (Para 10) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 24 (V 53) = 

(1965) 3 SCR 488, Commr. of 
Income Tax, M. P. v. Seth Govind- 
ram Sugar Mills 10 

(1966) AIR 1966 SC 792 (V 53) = 

(1966^ 1 SCR 397, Mohammed 
Sulaiman v. Mohammed Ismail 9, 10 
(1947) AIR 1947 Nag 178 (V 34) = 

ILR (1947) Nag 299, Pandurang 
Vithoba v. Pandurang Ram- 
chandra 10 

H. G. Panda, for Appellant; Y, S. N. 
Murthy, for Respondent. 

JUDGMENT: This is a plaintiff’s second 
appeal against the reversing judgment 
dated 31-3-64 passed by Sri G. Panda, 
Additional Subordinate Judge in Title 
Appeal No. 39/64 (T. A. No. 119/61 

G. D. C.). 

2. The plaintiff filed Title Suit No. 
2/59 in the Court of Munsif, Aska, for 
declaration of right, title and interest in 
respect of 10 Bharanams of suit-land ful- 
ly described in the plaint schedule and 
for an injunction restraining the defen- 
dant from taking delivery of possession 
of the same in execution of the decree 
passed in T. M. S. No. 158/50 of the court 
of Munsif, Aska. or in the alternative for 
recovery of possession of the same, if it 
is found that the suit-lands have been 
delivered to the defendant on 9-12-58 in 
pursuance of the execution of the decree 
in T. M. S. No. 158/50. 

3, Originally there were 12 items of 
property emunerated in the plaint sche- 
dule. The defendant joined issue only 
with regard to items 1, 6, 7 and 8 of the 
schedule covered by survey nos. 945 and 
557 comprising an area of 2.15 Bharanams. 
Accordingly the decree of the Munsif in 
regard to other items of property viz., 
items 2 to 5 and '9 to 12 declaring the 
plaintiff’s title and restraining the defen- 
dant from interfering with his. possession 
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contentions he has relied, apart from 
Buie 12 of the Bihar Service Code which 
has been quoted above, on Buies 56 and 
72 of the Code, which read as follows— 

”56. (a) The State Government may 
transfer a Government servant from one 
post to another; provided that, except— 

(1) on account of inefficiency or mis- 
'behaviour, or 

(2) on his written request; 

(a) Government servant shall not be 
transferred substantively to, or except in 
a case covered by Buie 103, appointed' to 
ofSciate in a post carrying less pay than 
the pay of the permanent post on which 
he holds a lien, or would hold a lien, had 
his lien not been suspended under B. 70. 

(b) Nothing contained in clause (a) of 
this rule or in Buie 28, shall operate to 
prevent the re-transfer of a Government 
servant to the post on which he would 
hold a lien, had it not been suspended in 
accordance with the provisions of clause 
(a) of rule 70." 

”72. Subject to the provisions of R. 56, 
the State Government may, transfer to 
another permanent post in the same 
cadre the lien of a Government servant 
who is not performing the duties of the 
post to which the lien relates, even if that 
lien has been suspended." 

According to him, a lien can be trans- 
ferred from one permanent post to 
another permanent post, but the cadre 
should be the same. He has further reli- 
ed on rule 270 which reads as follows: 

"270. (1) A Government servant trans- 
ferred to foreign service shall remain in 
the cadre or cadres in which he was in- 
cluded iti a substantive or officiating 
capacity inunediately before his transfer, 
arid may be given such substantive order 
(sic) promotion may decide. In giving pro- 
motion, such authority shall take into ac- 
count— 

, (a) the nature of the work performed 
“^foreign service; and 

(b) the promotion given to juniors in 
the cadre in which the question of pro- 
motion arises. 

(2) Nothing in the rule shall prevent 
^ ®^?^ber of a subordinate ser'vice - from 
receiving such other option in Govern- 
ment service as the authority who would 
have been competent, to grant the pro- 
motion had he remained in Government 
service may decide.” ' 

He has referred to a decision of the 
^upreme Court in Nohiria Ram v. Direc- 
tor General of Health Services, Govern- 
ment of India, AIR 1958 SC 113 where 
their Lordships have observed that the 
post to which the appellant was appoint- 
ed permanently in 1930, was a post out- 
side the cadre of the regular establish- 
ment of the Director General, Indian 
Memcal Service and as such he was not 
entitled to claim seniority in the depart- 
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inent. Their ’ Lordships further held that 
since the appellant held a lien on addi- 
tional post in which he was confirmed, 
his transfer on foreign service was admis- 
sible under Fundamental Rule 111. He 
did not, however, belong to a cadre im- 
mediately before his transfer, and Fun- 
damental Rule 113 had no application in 
his case. 

17. He has further relied on another 
decision of the Supreme Court in P. C. 
Wadhwa v. Union of India, AIR 1964: SC 
423 where their Lordships while deal- 
ing with Indian Police Service (Pay) 
Rules (1954), Indian Police Service (Cadre) 
Rules (1954) etc., observed: 

"Deducing the precise legal position 
from the Rules, it is clear beyond doubt 
that so far as the ^Indian Pohce Service 
is concerned there is only one cadre, and 
the transition of a member of the Ser- 
vice from the junior scale to the senior 
scale does not depend upon the consi- 
deration of the comparative merits of a 
group of officers in the junior scale inter 
se but only upon a consideration of their 
seniority. No element of selection is in- 
volved in promoting an Assistant Super- 
intendent of Police to the post of Super- 
intendent of Police. The whole scheme 
of the rules indicates that a person borne 
on the junior scale of pay has a right to 
hold a post on the senior scale of pay 
depending upon the availability of a post 
and his seniority in the junior scale of 
pay. If a person holding a post in the 
senior scale, though in an officiating 
capacity, is found to be unfit to hold 
that post, action will have to be taken 
against him as required by R. 5 of Dis- 
cipline and Appeal Rules because his 
reversion to a post in the lower scale 
would amount to reduction in rank within 
the meaning of Art. 311 of the Consti- 
tution.” 

18. Learned counsel has also submit- 
ted that in the level Lists the irrigation 
department officers shown as on deputa- 
tion in the R. V. P. D. also indicate that 
there was separate cadre in the R. V. P. 
D. because the word "deputation” implies 
existence of separate cadre, as it^ is 
obvious that there can be no deputation 
within the cadre (vide Rule 70 (b) of the 
Bihar Service Code). According to him, 
change of cadre is possible only in case of 
proved necessity and he relies on Funda- 
mental Rules 14 and 40 which read as- 
foUows: — , 

."F. R. 14(a) A local Government shall 
suspend the lien of a Government servant 
on a permanent post which _ he holds 
substantively if _ he is appointed in a 
substantive capacity — 

(1) to a tenure post, or 

(2) to a permanent post outside the 

cadre on which he is borne, or 
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(3) provisionally, to a post on which 
another Government servant would hold 
a lien had his lien not been suspended 
under this rule. 

"F. R. 40. When a temporary post is 
created which will probably be filled by 
a person who is already a Government 
servant, its pay should be fixed by the 
Local Government with due regard to — 

(a) the character and responsibility of 
the works to be performed, and 

(b) the existing pay of Government 
serv'ants of a status sufficient to warrant 
their selection for the post.” 

He has further submitted that the Irriga- 
tion Department officers are not allow- 
ed to cross the efficiency bar without 
prior sanction of the Irrigation Depart- 
ment. He has also contended that the 
Officers of the R. V. P. D. are not al- 
lowed to go to the Irrigation Depart- 
ment; whereas the officers of the Irriga- 
tion Department are frequently appoint- 
ed to the R. V. P. D., blocking the chance 
of future promotion of the officers of the 
R. V. P. D. 

19. It will also be relevant to refer 
to paragraph 13 of the petition filed by 
the petitioners in C. W. J. C. 716 of 1967 
where they have more or less similar 
grievance that although there is a sepa- 
rate cadre in the R. V. P. D. the officers 
of the Irrigation Department were being 
appointed in the R. V. P. D. ignoring 
the claims of the officers. In paragraph 13 
they have stated: 

"That the effect of such manipulation 
was that the officers of Irrigation Depart- 
ment having only three to four years of 
experience in Executive Engineers’ rank 
were proposed to be promoted as Supe- 
rintending Engineers, in R. -V. P. Depart- 
ment in preference to those officers of 
the River Valley Project Department 
cadre who had more than seven 
years experience as Executive En- 
gineers besides having specialised techni- 
cal knowledge and experiences in major 
construction works. This in addition 
gave scope to the Administration to pro- 
mote anybody of choice belonging to 
Irrigation Department in River Valley 
Project Department irrespective of senio- 
rity.” 

The State Government, respondent no. 1, 
in their counter-affidavit dated 1-3-68 
have stated in paragraph 10. 

"That with reference to paragraph 13 
of the petition, it is stated that since tlie 
promotion is being given according to 
the combined gradation list there is no 
ground for apprehension as mentioned 
in this paragraph. Since the petitioners 
have not specifically mentioned the names 
of the officers who have been promoted 
earlier than others, it is difficult to exa- 
mine the question.” 


State (B. D. Singh J.) A. LB. 

20. From this it appears that the 
stand of the State in this case was that 
a combined gradation list of the two 
departments was made. Therefore, learn- 
ed counsel has submitted that the State 
Government has substantially admitted the - 
case of the petitioner that there were two 
separate cadres in the Irrigation Depart- 
ment _ and R. V. P. D. because, he has- 
submitted that only when there are two 
cadres the question of combined grada- 
tion list arises. Further he has contend- 
ed that the State of Bihar has taken 
different stands in all these cases, from 
time to time. 

21. On the other hand, the learned 
Advocate General appearing on behaK of 
the State has submitted that the sub- 
missions made on behalf of the petitioners 
are untenable as they presuppose that 
there is a separate and duly constituted 
cadre in the R. V. P. D. At the very 
outset he contended that no separate 
cadre in R. V. P. D. has been constituted. 
According to him, it has been clearly and 
categorically stated on affidavit on behaK 
of the State that there has been no formal 
constitution of a cadre in the R. V. P. D. 
He invited our attention to Paragraphs 4, 

8 and 17 of the counter-affidavit, the last 
two of which have already been quoted 
earlier. In Paragraph 4 it is stated that 
there has been no formal constitution of 
a cadre. He emphasised that formal 
constitution is mandatory and it is a 
condition precedent to the existence of a 
cadre, which will give right to the peti- 
tioner to a post in the cadre. He further 
argued that Aimexure Q which has been 
referred to by learned counsel for the 
petitioner, instead of supporting the sub- 
missions made on behaK of the peti- 
tioner, corroborates the statements made 
in the counter-affidavit filed on behaK 
of the State, because in Annexure Q it 
is clearly mentioned that although the 
cadre of the R. V. P. D. is separate (yet 
it is not duly constituted). 

He submitted that the expresaon in 
the brackets clearly shows that no for- 
mal constitution of a cadre had been 
made. The civil Kst which has been 
relied on behalf of the petitioner can 
only indicate the dKferent departments 
and different posts held by the persons 
worldng in the difierent departments 
and the budgets also are similarly 
based upon the Civil list. On the 
basis of these, it cannot be held 
that a duly constituted cadre exists. Ac- 
cording to him. the constitution of a 
cadre and the breaking up of one cato ' 
into two, virtually means determin- 
ing the condition of service of those in- 
cluded in the cadre. As such, cadre can 
only be constituted either by an Act of 
the Legislature or by a rule made by the 
Governor under Article 309. of the Con- 
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stitution. He emphasised that admitted- 
ly this had not been done. Article 309 of 
the Constitution of India reads as fol- 
lows: 

"Subject to the provisions of this Con- 
stitution, Acts of the appropriate Legis- 
lature may regulate the recruitment, ^d 
conditions of service of persons appoint- 
ed, to public services and posts in con- 
nection with the affairs of the Union or 
of any State: 

Provided that it shall be competent- for 
the President or such person as he may 
direct in the case of services and posts 
in connection with the affairs of the 
Union, and for the Governor of a_ State 
or such person as he may direct in the 
case of services and posts in connection 
with the affairs of the State, to make 
rules regulating the recruitment, and the 
conditions of service of persons appoint- 
ed, to such services and posts until pro- 
vision in that behalf is made by or under 
an Act of the appropriate Legislature 
under this article, and any rules so ^made 
shall have effect subject to the provisions 
of any such Act.” 

22. He further submitted that this does 
not mean that the State cannot act in 
the matter of appointment, promotion, 
etc. or in giving administrative instruc- 
tions in the absence of cadre, or. in the 
absence of rules. There may be admin- 
istrative difficulties. Therefore. the 
State derives power under Article 162 of 
the Constitution of India to issue admin- 
istrative instructions and to act in the 
matter of appointment, promotion etc. in 
such circumstances. In order to support 
his contention he has relied on a deci- 
rion of the Supreme Court in Sant Ram 
V. State of Rajasthan, AIR 1967 SC 1910 
where their Lordships at page 1914 
observed; 

"... .It is true that there is no speci- 
fic provision in the Rules laying down 
the^ principle of promotion of junior or 
senior grade officers to selection grade 
posts. But that does not mean that till 
statutory rules are framed in this behalf 
the Government cannot issue administra- 
tive instructions regarding the principle 
to be followed in promotions of the offi- 
cers concerned to selection grade posts. 
It is true that Government cannot amend 
or supersede statutory Rules by admin- 
istrative instructions, but if the rules 
are silent on ^y particular point Gov- 
ernment can fill up the gaps and sup- 
plement the rules and issue instructions 
not inconsistent with the rules already 
framed. 

In B. N. Nagarajanv. State of Mysore, 
A^ 1966 SC 1942, it was pointed out by 
this Court that it is not obligatory trader 
^e proviso to Art. 309 of the Constitu- 
tion to make rules of recruitment, etc.. 
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before a service can be constituted or a 
post created or filled, and secondly the 
State Government has executive power, in 
relation to all matters with respect to 
which the Legislature of the State has 
power to make laws. It follows from 
this that the State Government will have 
executive power in respect of Sch. 7, 
List II, Entry 41, State Public Services 
and there is nothing in the terms of 
Article 309 of the Constitution which 
abridges the power of the executive to 
act under Article 162 of the Constitution 
without a law ” 

23, He further contended that even 
assuming that there was a separate cadre, 
admittedly no rule has been framed bv 
the State Government regulating the mode 
of the appointment. In the absence of 
such a rule he urged that there would 
be three normal methods of recruitment, 
(a) by direct recruitment, (b) by promo- 
tion, and fc) by inter se transfer, subject 
to any violation of constitutional provi- 
sion or any statutory rule governing the 
matter of appointment. If the State has 
exercised such a power bona fide, the 
petitioner has no right to challenge it. 
He further contended that the whole 
assumption of the argument advanced on 
behalf of the petitioner was that in the 
matter of appointments of superior posts 
State is confined merely to make a choice 
from the existing members of the cadre 
which, according to him, is xmsoimd and 
imtenable. 

He_ submitted that there is neither a 
principle nor any authority has been cited 
on behalf of the petitioner to support the 
argument. The learned Advocate Gene- 
ral has referred to a decision of the 
Supreme Court in the State of Punjab 
V. Joginder Singh, AIR 1963 SC 913 fat 
pp. 921-922) wherein their Lordships 
observed: 

"The second also, is, in our opinion, 
unsound. If, for instance, an existing 
service is recruited on the basis of a 
certain qualification, the creation of 
another service for doing the same work, 
it might be in the same way but with 
better prospects of promotion cannot be 
said to be unconstitutional, and the fact 
that the rules framed permit free trans- 
fers of personnel of the two groups to 
places held by the other would not make 
any difference. We are not basing this 
answer on any theory that if a Govern- 
ment servant enters into any contract 
regulating the conditions of his service 
he cannot Call in aid the constitutional 
guarantees because he is bound by his 
contract. But this conclusion rests on 
different and wider public grounds, viz., 
that the government which is carrying 
on the administration has necessarily to 
have a choice in the constitution of the 
services to man the administration and 
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that the limitations imposed by the Con- 
stitution are not such as to preclude the 
creation of such services. Besides, there 
might for instance, be a temporary re- 
cruitment to meet an exigency or an 
emergency which is not expected to last for 
any appreciable period of time. To deny 
to the government the power to recruit 
temporary staff drawing the same pay 
and doing the same work as other per- 
manent incumbents within the cadre 
strength but governed by different rules 
and conditions of service, it might be in- 
cluding promotions, would be to impose 
restraints on the manner of administra- 
tion which we believe was' not intended 
by the Constitution. ...” 

He has further relied on a decision of 
the Supreme Court in Govind Dattatray 
v. Chief Controller of Imports and Ex- 
ports, AIR 1967 SC 839, where their 
Lordships in paragraph 12 at page 842 
have observed: 

" The concept of equality in the 

matter of promotion can be predicated only 
when the promotees are drawn from the 
same source. If the preferential treat- 
ment of one source in relation to the 
other is based on the differences between 
the said two somces, and the said dif- 
ferences have a reasonable relation to 
the nature of the office or offices to 
which recruitment is made, the said re- 
cruitment can legitimately be sustained 
on the basis of a valid classification... 

They have further observed at page 843 
in paragraph 16: 

"But, it is said that if the system of 
rotation was necessary, the Government 
should have applied the ratio of 50 : 50 
and not 75 : 25. When the recruitment 
to certain posts is from different sources, 
what ratio would be adequate and equit- 
able would depend upon the circumst- 
ances of each case and the requirements 
and needs of a particular post. Unless 
the ratio is so unreasonable as to amount 
to discrimination, it is not possible for 
this Court to strike it down or suggest 
a different ratio. Nothing has been placed 
before us to show that the ratio of 3 : 1 
is so flagrant and unreasonable as to 
compel us to interfere with the order 
of the Government.” 

24. He has also submitted that cer- 
tain cases of the All India Service Rules 
referred to on behalf of the petitioner 
have no application to the instant case, 
because those are cases where the _ ser- 
vice rules restricted the choice within 
the cadre itself. There is no restriction 
in the rules applicable in the present 
case. He has invited our attention that 
the petitioner has himself cited numerous 
instances where the appointments of 
Chief Engineers have been made of per- 
sons who were not . working in the de- 


partment and he has referred to para- 
graphs 4, 5 and 6 of his petition. It will 
be relevant to quote here paragraphs 4 
and 5 of the petition: 

"4. That the Projects imder the charge 
of this Department are too big in magni- 
tude and require special technique and 
experience for their execution. Engineers 
specially experienced in heavy construc- 
tional works and specially trained in the 
art of harnessing rivers are its dire neces- 
sities for the successful implementation 
of the schemes in the charge of this De- 
partment, 

5. ^ That in view of the aforesaid 
requirements and for the purpose of ap- 
pointments in the River Valley Project 
Department,^ very experienced and re- 
nouned Engineers like Shri K. V. Ekam- 
baram, Shri Malhotra and Shri D. Miikh- 
erjee, who were engineers of county 
fame, having specialised knowledge in 
river valley projects works were brought 
from Madras, Punjab and Bengal, respec- 
tively, and were appointed as Chief En- 
gineers”. 

25. He has urged that in such cir- 
cumstances the only right that the peti- 
tioner could possibly claim is that he 
should have been considered for the post 
of Chief Engineer before another person 
was appointed and he has invited our 
attention to a decision of the Supreme 
Court in the High Court Calcutta v. Amal 
Kumar Roy, AIR 1962 SC 1704 where 
their Lordships at page 1708 in para- 
graph 5 have observed: 

"At the threshold of his arguments, the 
learned Counsel for the appellants con- 
tended that the suit was not maintain- 
able because the controversies raised by 
the plaintiff are not justiciable. We have 
therefore, to determine the question whe- 
ther the issues raised in the pleadings of 
the parties were justiciable. The answer 
to this question must depend upon the 
answer to the ■ questions whether the 
plaintiff had a right to promotion, which' 
right had been withheld from him, thus 
giving him a cause of action. Was the 
plaintiff subjected to a penalty, without 
taking the necessary proceedings, as con- 
templated by Art. 311 (2) of the Consti- 
tution, or the Service Rules? Was there 
any breach of procedure, laid down by 
law, in determining the plaintiff’s right, 
if any? ...” 

Their Lordships have held in the same 
paragraph: 

. . .One thing is clear with reference 
to Art. 235 read with the service rules, 
that there is no right of prornotion which 
the plaintiff could have claimed ^ to en- 
force by action in a Court ” 

26. He also referred to Aimexure Q 
in order to show that the case of the 
petitioner was considered elaborately 
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before the appointment of respondent no. 2 
was made. 

27. Mr. Kaman in reply to the Advo- 
cate General’s contentions has submitted 
that no doubt people from outside could 
be brought by direct appointoents by 
open advertisement, but if it is a case of 
promotion the cadre officers have the 
right to be considered for the same. He 
further submitted that since no rules 
have been framed for appointments and 
promotions in the R. V. P. D., rules regu- 
lating conditions of employment of ana- 
logous services should apply as a gene- 
ral fundamental principle. Therefore, 
Bihar Engineering Service Rules should 
apply in the R, V. P. D. Further, he also 
contended that Article 309 of the Con- 
stitution has not excluded the powers 
which the State Government have under 
Article 162. Article 162 reads as follows: 

"Subject to the provisions of this Con- 
stitution, the executive power of a State 
shall extend to the matters with respect 
to which the Legislature of the State has 
power to make laws; 

Provided that in any matter with res- 
pect to which the Legislature of a State 
and Parliament have power to make laws, 
the executive power of the State shall 
be subject to, and limited by, the execu- 
tive power expressly conferred by this 
Constitution or by any law made by Par- 
liament upon the Union or authorities 
thereof.” 

For his contention he has relied on a 
decision of the Supreme Court in AIR 
1966 SC 1942, wherein their Lordships at 
page 1944, paragraph 5 have observed: 

"It would be convenient to deal with 
this argument at this stage. Mr. Nambiar 
contends that the words 'shall be as set 
forth -in the rules of recruitment of such 
service specially made in that behalf 
clearly show that till the rules are made 
in that behalf no recruitment can be 
made to any service. We are unable to 
accept this contention. First it is not obli- 
gatory xmder proviso to Art. 309 to make 
rules of recrmtment etc. before a service 
can be constituted or a post created or 
fiUed, This is not to say that it is not 
desirable that ordinarily rules should be 
made_ on all matters which are susceptible 
of being embodied in rules. Secondly, the 
State Government has executive power, 
in relation to ^ matters with respect to 
which the Legislature of the State has 
power, to make laws. It follows from 
this that the State Government will have 
executive power in respect of list 11, 
Entry 41, State Public Services . . . .” 

Therefore, basing his argument on the 
above observations of their Lordships, he 
contended that the State Government can 
create cadre by executive power and 
under rules of executive business, under 
Article 162 of the Constitution of India, 
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He further urged that in the absence of 
any local rule, the fimdamental Rules 
prevail and regulate the conditions of 
emplo 3 Tnent because they have been fram- 
ed under Section 96 (bl of the Government 
of India Act, 1915 and are saved by the 
subsequent constitutional enactment and 
he refers to Articles 313 and 366(10) of 
the Constitution of India. 

28. Mr. Basudeva Prasad appearing 
for the petitioner in C. W. J. C. Nos. 706, 
716 and 774 of 1967, who has advanced 
similar argument regarding the existence 
of separate cadre in the R. V. P. D., has 
relied upon rule 12 of the Bihar Service 
Code, which has been quoted earlier. He 
also urged that the R. V. P. D. admittedly 
being a separate department has a sepa- 
rate cadre, and, therefore, there can be 
no recruitment to it by deputation of offi- 
cers from the Irrigation Department. He 
has referred to paragraph 5 of the 
counter-affidavit filed on 1-3-68 by the 
State of Bihar in C. W. J. C. 716. Al- 
though it is a long paragraph it wtil be 
usefifi. to quote it in extenso: — 

"5. That with reference to paragraphs 6 
& 7 of the petition, it is stated that for 
the execution of the Kosi Project, a 
separate Department of Government has 
been created which is now called the River 
Valiev Project Department. This De- 
partment had to manage the work 
particularly in the mitial stages, with 
the staff recruited from diverse 
sources, such as open recruitment, 
through advertisement or deputation of 
officers from the sister Irrigation Depart- 
ment. Because of rapid expansion that 
took place in the volume of work, and 
for various other reasons, such as absence 
of a properly constituted combined grada- 
tion list, recruitment even at the level of 
Executive Engineer has been made some- 
time by open competition through adver- 
tisement, on the advice of the Bihar Pub- 
lic Service Commission. Some of the 
directiy recruited officers had worked 
elsewhere, for example, in the Damodar 
Valley Corporation besides, of course, in 
the Irrigation Department, It has also 
happened that where officers at the level 
of Executive Engineer were directly 
recruited, the Commission did not follow 
the seniority of the candidates in their 
present cadres, whether of the Irrigation 
Department or of the River VaUey Pro- 
jects Department and recommended names 
in order of preference, strictly on merit, 
as assessed by the Commission. 

As a result of appointments made in 
this manner and considering the diverse 
sources from which the officers were 
drawn to man this department as also 
their experience, it is but obligatory for 
the River Valley Projects Department to 
provide promotional opportunities to the 
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officers working in this Department in 
respect of their service. For the purpose 
of fixing seniority and deciding promotion, 
a provisional gradation list has been pre- 
pared and in doing so the rankings made 
by the Commission have been kept in 
view. So far direct recruits were con- 
cerned, whether of the Kiver Valley Pro- 
jects Department or of the Irrigation 
Department, seniority in a particular 
grade has been determined on the basis 
of length of continuous officiation. It is, 
therefore, incorrect to say that promo- 
tional opportunities are being mostly uti- 
lised by the Irrigation Department and 
its officers. It is also denied that there 
has been organised mala fide efforts to fill 
up posts in the River Valley Projects 
Department with the officers of the Irri- 
gation Department ignoring the claims of 
the officers of the River Valley Projects 
Department.” 

29. Therefore, he has contended that 
the State of Bffiar has admitted in the 
above paragraph that for the execution of 
K.osi Project a separate department of the 
Government was created which was then 
known as Kosi Project and now called 
the River Valley Projects Department 

He emphasised that Rule 12 of the 
Bihar Service Code defines ’’cadre” to 
mean "the length of the service or a 
part of the service sanctioned as a sepa- 
rate unit”. Thus, according to him, it 
would be clear that the R. V. P. D. from 
the very time it was created being a 
new service, had a new cadre. He also 
submitted that a cadre need not necessari- 
ly be constituted separately after the 
creation of a new service in exercise of 
powers under Article 162 read with item 
41 of List II of the Constitution of India. 
A cadre, according to him, may, however, 
be created imder a statute and also under 
Article 162 of the Constitution. No 
formal constitution of cadre is necessary. 
He has also referred to Rule 56 read 
with Rule 72 of the Bihar Service Code, 
which has already been quoted earlier, in 
order to show that there could be no re- 
cruitment to a department by transfer of 
an officer from another department, 
because transfer is permissible only from 
One post to another in the same cadre, 

30. Mr. J. N. P. Verma, who appear- 
ed on behalf of the petitioner in C. W. J. 
C. 681, has adopted the argument advanc- 
ed by Mr. Raman and further relying on 
Rules 12, 56 and 72 of the Bihar Service 
Code, has urged that all these rules have 
been framed under Article 309 of the 
Constitution. Further he submitted that 
notifications contained under Annexiures 
C, C/1 and C/2, by which the new depart- 
ment was constituted under Article 162 
read with Article 166 of the Constitution 
of India, wiU also amount to creation of 
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a separate cadre for the R. V. P. D. He 
has also submitted that a non-cadre man 
has no claim over the post and has relied 
On a decision of the Supreme Coiurt in 
AIR 1958 SC 113. 

31. Mr. Dayal who has appeared on 
behalf of M. G, Sharan in C. W. J. C. 591, 
has also contended that in the absence of 
the rules framed under the R. V. P. D„ 
the Bihar Engineering Service Rules 
should be made applicaple and he has 
referred to rules 19, 20 and 27 thereof. 
He has laid stress upon rule 27 which 
has already been quoted earlier. Further 
he contended that promotion is a fimda- 
mental right of the petitioner. 

32. _ In view of the above discussions 
and in the circumstances of the instant 
case. I am incliend to agree wiffi the sub- 
missions made on behalf of the State. It 
appears to me that cadre has not been 
formally constituted by the State Gov- 
ernment for the R. V. P. D. It is true that 
there are various documents to indicate 
that from time to time the State Govern- 
ment treated R. V. P. D. as having a 
separate cadre; but, in my opinion, that 
is not enough. In order to confer legal 
right upon the petitioner, it is essential 
that cadre should also be legally consti- 
tuted under Article 309 of the Constitu- 
tion, It cannot be assumed that due to 
the notification contained under An- 
nexures C, C/1, and C/2 by which the 
new department was constituted under 
Article 162 read with Article 166 of the 
Constitution of India, a separate cadre 
was created for the R. V. P. D. In my 
view, a cadre has to be expressly created 
as it is of vital importance for conferrinp 
fundamental rights upon the employees. 
It is ti-ue that although it may be under 
Article 309 of the Constitution, or it can 
be created by the State Government under 
the executive power conferred under 
Article 162 of the Constitution as 
observed by tiieir Lordships of the 
Supreme Court in AIR 1967 SC 1910 
(supra), the relevant passage of which I 
have already quoted earlier. The learned 
Advocate General has also relied on it. 
But even under Article 162 of the Con- 
stitution, it is essential that the cadre 
should be formally constituted. This view 
is also supported by a recent decision of 
Andhra Pradesh in P. Radhakrishna v. 
State of Andhra Pradesh. AIR 1968 Andh 
Pra 350 where Gopal Rao Ekbote, J.,_ at 
page 352 in paragraph 7 while dealing 
with the question whether a particular 
Government order can be treated as a 
rule made imder Article 309 of the Con- 
stitution, has said: — 

" While the source of power can be 

talcen into account merely because such 
a source exists, every art done by the 
authority cannot be said to be law. In 
Order to have the validly made rule under 
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Article 309, the Governor and not the 
Government must first of aU exercise the 
powers vested in him under Article 309 
and made a mle regulating the recniit- 
ment, etc., to the services _ and then 
public the same in the official gazette 
or, in any other prescribed manner for 
the purpose of informing the public. If 
in the instant case, it is found ^at the 
Governor has not made any rule in exer- 
cise of the power imder Article 309, nor 
was it intended to be a rule under that 
provision of the Constitution and that it 
was not published in the official gazette, 
there cordd be little difiiculty in Teach- 
ing the conclusion that the G. O. lacks 
all the postulates of a rule imder Article 
309 of file Constitution.” 

It is also admitted case of the parties 
that no rules regarding recruitment, pro- 
motion etc. for • the employees of the 
R, V. P. D., have yet been framed by the 
State Government It is also adniitted 
case of the parties that the projects under 
the charge of this department are big in 
magnitude, and require special technique 
and experience for their execution. Engi- 
neers specially experienced in heavy con- 
struction works, and specially trained in 
the art of harnessing rivers for the suc- 
cessful implementation of the scheme 
were required to be appointed. There- 
fore, experienced engineers like Shri K. 

V. Ekambaram, Shri Malhotra and Shri 
D. Mukherjee, who were engineers of 
country' fame, having specialised know- 
ledge in river valley project works, were 
brought from Madras, Pimjab and Bengal 
respectively and were appointed as Chief 
Engineers in the past (vide paragraphs 4, 

5 & 6 of the petition in C. W. J. C. 572) 
(See paragraphs 5 & 7 of the counter-affi- 
davit filed on behalf of the State in C. 

W. J. C. 572— See also paragraph 5 of the 
counter-affidavit filed on behalf of the 
State in C. W. J. C. 716 which has al- 
ready been quoted earlier). From this it 
is apparent that the State Government 
was anxious to bring in best men in 
this department even from outside the 
State as also from the Irrigation Depart- 
ment, mainly on the basis of merit, as 
the project and the scheme to be execut- 
ed were of immense importance and that 
may be_ the reason that the State was 
not anxious to formally constitute a cadre 
and to fr^e rules under Article 309 of 
the Constitution, because, in that event 
the hands of the State Government would 
have been fettled. 

Since a long time has now elapsed to 
the creation of this department by the 
aforesaid notifications, which have been 
marked^ as Annexure C series referred to 
above, in my opinion, it was desirable 
for the State Government to have for- 
mally constituted a cadre and framed the 
rules for the recrmtment, promotion etc. 
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of the officers in the R. V. P. D. also 
under .^ticle 309 of the Constitution. Un- 
less this is done, the petitioner has no 
legal right to claim for promotion to a 
post in the department. 

_ 33. Now I will turn to the considera- 
tion of ground no. (iv) wherein learned 
counsel for the petitioner has chEillenged 
the impugned notifications on the ground 
that they are violative of Articles 14 and 
16(1) of the Constitution of India Learn- 
ed Counsel for the petitioners has urged 
that the State Government has not fol- 
lowed the procedure while making the 
appointments and promotions in R. V. P. 
D. which they follow in case of other 
departments. According to them, even if 
there is no rule framed for this depart- 
ment, Articles 14 and 16(1) of the Con- 
stitution are there, as safeguards, and 
these articles are equally applicable in 
the matter of selection grade posts. Re- 
liance has been placed on various deci- 
sions of the Patna High Court and the 
Supreme Court, viz., in Sukhnandan Tha- 
kitr V. State of Bihar, AIR 1957 Pat 617 and 
in General Manager, Southern Railway, 
V, Rangac^ri, AIR 1962 SC 36. In the 
latter, their Lordships at pages 40-41 in 
paragraph 15 observed: — 

"This equality of opportunity need not 
be confused with absolute equality as 
such. What is guaranteed is the equality 
of opportunity and nothing more. Art. 
16(1) or (2) does not prohibit the prescrip- 
tion of reasonable rules for selection to 
any employment or appointment to any 
office. Any provision as to the qualifica- 
tions for the employment or the appoint- 
ment to office reasonably fixed and ap- 
plicable to all citizens would certainlv be 
consistent with the doctrine of the equa- 
lity of opportunity; but in regard to em- 
ployment, like other terms and condi- 
tions associated with and incidental to it. 
the promotion to a selection post is also 
included in the matters relating to em- 
ployment, and even in regard to such a 
promotion to a sdection post all that 
Art. 16(1) guarantees is equality of op- 
portunity to all citizens who enter ser- 
vice.” 

Further, reliance was placed on a dem- 
sion in Kishori Mohanlal v. Union of 
Ind^ AIR 1962 SC 1139 but in that case 
their Lordships have observed that_ it 
may very well be that 'mattere relating 
to employment or appointment to any 
office’ in Art. 16 (li are wide enough to 
ind-ude the matter of promotion. Inequa- 
lity of opportunity for promotion as be- 
tween citizens holding different posts in 
the same grade may, therefore, be an in- 
fringement of Art. 16. Thus, if of the 
Income-tax Officers of the same grade, 
some are eligible for promotion to a 
superior grade, and others are not, the 
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question of contravention of Art. 16(1) 
may well arise. But no such question can 
arise at all when the rules make Income- 
tax Officers of Class I, eligible for ap- 
pointment as Assistant Commissioners, 
but make Income-tax Officers of Class it 
eligible' for promotion as Income-tax 
Officers of Class I, but not for promotion 
to the post of Assistant Commissioners. 
There is no denial in such a case of 
equality of opportunity as among citizens 
holding posts of the same grade. As be- 
tween citizens holding posts in different 
grades in Government service there can 
be no question of equality of opportunity. 
Article 16 does not forbid the creation\of 
different grades in the Govermnent ser- 
vice. Their Lordships were considering 
the rules regarding promotion in respect 
of Income-tax Officers. As their Lordships 
further held that Article 16 dees net for- 
bid the creation of different grades in the 
Government service, this case, in my 
view, does not help the petitioners. 

34. In S. G. Jaisinghani v. Union of 
India, AIR 1967 SC 1427 their Lordships 
relying on AIR 1962 SC 36 (supra), ob- 
served at page 1431 in paragraph 9: — 

"The relevant law on the subject is 
well settled. Under Art. 16 of the Con- 
stitution, there shall be equality of op- 
portunity for all citizens in matters relat- 
ing to employment or appointment to 
any office under the State or to promo- 
tion from one office to a higher office 
thereimder. Article 16 of the Constitution 
is only an incident of the application of 
the concept of equality enshrined in Art. 
14 thereof It gives effect to the doctrine 
of equality in the matter of appointment 
and promotion. It follows that there can 
be a reasonable classification of the em- 
ployees for tlie purpose of appointment 
or promotion. The concept of equality 
in the matter of promotion can be pre- 
dicated only when the promotees are 
drawn from the same source. If the pre- 
ferential treatment of one source in rela- 
tion to the other is based on the differen- 
ces between the said two sources, and the 
said differences have a reasonable rela- 
tion to the nature of the office or offices 
to which recruitment is made, the said 
recruitment can legitimately be sustain- 
ed on the basis of a valid classification 


In my opinion, their Lordships have 
clearly held that the concept of equality 
in the matter of promotion can be pre- 
dicated only when the promotees are 
drawn from the same source, and they 
are similarly circumstanced. But, in the 
instant case we have seen that they have 
not been drawn from the same sources 
and they are not similarly circumstanced. 
Therefore, in my view, tWs case does not 
help tlie petitioner. He has further relied 
on another decision reported in the same 
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volume which begins at p. ISIO (of AIR 
1067 SC) (supra) where ffieir Lordships 
at page 1914 in paragraph 6 held: — 

. . .In our opinion, the respondents 
are right in their contention that the 
ranking or position in the Gradation list 
does not confer ■ any right on the peti- 
tioner to be promoted- to selection post 
and that it is a well-established rule that 
promotion to selection grades or selection 
posts is to be based primarily on merit 
and not on seniority alone. The principle 
is that when the claims of officers to 
selection posts is under consideration, 
seniority should not be regarded' except 
where the merit of the officers is judged 
to be equal and no other criterion is, 
therefore, available " 

In my opinion, this judgment also does 
not help the petitioner because, in the 
case before their Lordships there were 
specific rules which were violated. Even 
then their Lordships held that the rank- 
ing or position in the gradation list does 
not confer any right on the petitioner to 
be promoted to the selection post. -Fur- 
ther, reliance was placed on the latest 
decision of the Supreme Court in the 
State of Mysore v. P. Narasinga Rao, 
air 1968 SC 349 v/here their Lordships 
at pages 351-52 have observed: — 

" Article 16(1) does not bar a 

reasonable classification of employees or 
reasonable tests for their selection. It is 
true that the selective test adopted by the 
Government for making two different 
classes will be violative of Articles 14 and 
16 if there is no relevant connection be- 
tween the test prescribed and the interest 
of public service. In other words, there 
must be a reasonable relation of the pre- 
scribed test to the suitability of the candi- 
date for the post or for employment to 
public service as such. The provisions of 
Article 14 or Article 16 do not exclude 
the laying down of selective tests, nor 
do they preclude the Govermnent from 
laying down qualifications for the post in 
question ” 

So, this observation also, in my opinion, 
is of no assistance to the petitioner in this 
case. Then, reliance 'was also placed on a 
I'uU Bench decision of the Pimjab High 
Court in Brijlal Goswami v. State of Pun- 
jab, AIR 1965 Punj 401 where their Lord- 
ships have observed that it is fairly weU' 
settled that the equality of opportmiity 
for all citizens in matters relating to 
employment or appointinent to' any office 
under the State is confined not only to 
the initial appointments but includes also 
the terms and conditions of service as 
well as promotion to selection posts and 
that the words of Article 16(1) are_ wide 
enough to include all matters relating to 
employment including promotion. Their 
Lordships relied on AIR 1962 SC 36 (supra) 
and AIR 1962 SC 1139 (supra). It may be 
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noted that in this case also their Lord- 
diips were dealing with Punjab Service 
Integration Rules, 1957. Therefore, this 
also does not help the petitioners because, 
we have seen that in the instant case 
neither cadre has been constituted nor 
any rules have been framed by the State 
Government. 

35. The learned Advocate General has, 
therefore, rightly contended that every 
case which has been cited by the peti- 
tioners relates to violation ^ of certain 
rules. According to him, Article 16 can- 
not be violated unless there is certain 
rule. A right can arise only from a sta- 
tute, statutory rules or from the provi- 
sions of the Constitution. It being a selec- 
tion post - appointment could not have 
been made on the ground of seniority 
alone. Merit is also an important consi- 
deration in such posts. Therefore, accord- 
ing to him the only right that 
the petitioner could possibly claim is 
that he should have been consider- 
ed for the post of Chief Engineer 
before another person . was appointed. 
Relyhig on the judgment of the Supreme 
Court in AIR 1962 SC 1704 (supra) the 
relevant passage of which has been quot- 
ed eariler, he has urged that this has 
been done, as it will appear from An- 
nexme Q, the contents of which have been 
set out earlier in extenso. It clearly indi- 
cates that after thorough consideration 
the conclusion arrived at was that neither 
Shri M. G. Sharan nor Shri Prasad were 
suitable to be promoted to the high and 
responsible post of Chief Engineer. The 
ophiion contained in Annexure Q was 
again considered and accepted by the 
Government. In tiie circumstances, ac- 
cording to him, the petitioners cannot 
challenge the validity of the appointment 
of Shri Banerji, 

In my view, the contention of the 
learned Advocate General is well foimd- 
ed. Reference may be made to a decision 
of the Supreme Court in Probhudas 
Morarjee Rajkotia v. Union of India, AIR 
1966 SC 1044 where their Lordships at 
page 1047 in paragraph 8 have observed: 

. The plea of violation of equal 
protection of laws under Art. 14 of the 
Con^tution has not been properly plead- 
ed in this case. It cannot be too strongly 
emphasised that to make out a case of 
denial of the equal protection of the laws 
under Art. 14 of the Constitution, a plea 
of differential treatment is by itself not 
sufficient. An applicant pleading that 
Article 14 has been violated must make 
out that not only he had been treated 
differently from other but he has been 
so treated from persons similarly circum- 
stanced without any reasonable basis and 
as such, differentiffi treatment is unjusti- 
fiably made.” 

Therefore, this ground of the petitioner 
also fails. Hence, the notifications caimot 
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be challenged on the ground that they 
are violative of Articles 14 and 16 of the 
Constitution. 

36. Now I take up ground nos. (v) and 
(vi) together. Learned counsel appearing 
on behalf of the petitioner has contend- 
ed that the adverse remark in the charac- 
ter roll, Jii any, was not communicated to 
the petitioner. Some of the adverse re- 
marks which were against the petitioner, 
were communicated after the •writ appli- 
cations were filed and much beyond the 
prescribed time. He further contended 
that it was against the natural justice 
that the adverse remark, if any, was con- 
sidered by the sub-committee in An- 
nexure Q "without informing the peti- 
tioner or gi'ving the petitioner opportu- 
nity to show cause to that adverse 
remark. He has further urged that the 
adverse remarks which were against the 
petitioner prior to his promotion as 
Superintending Engineer, would be deem- 
ed to have been washed out along with 
his promotion as Superintending Engi- 
neer. He has further laid stress that ad- 
verse remarks must be communicated 
within three months failing which it 'will 
not affect the concerned officer in any 
way and he has dra'wn our attention to 
paragraph 10 of. the affida-vit of the peti- 
tioner dated 4-12-67 which was filed in 
reply to the counter-affida-vit of respon- 
dent no. 1. In the said paragraph inter 
alia he has stated that "the Government 
had made it clear by memos dated the 
llth November, 1958 and 1st. of October, 
1966, that an adverse remark must be 
communicated -within three months and if 
not commimicated ■within the said speci- 
fied period, it will not have any adverse 
effect on the career and promotion and 
the officer concerned •will not be made 
to suffer on that account; the true copies 
of which have been marked as Annexures 
D and D/1 to the said affida-vit. He has 
further submitted that these memos have 
the force of law as held by the Supreme 
Court in State of Uttar Pradesh v. Babu 
Ram Upadhya, AIR 1961 SC 751. Fur- 
ther, he has urged that it cannot be con- 
sidered without gi'ving opportunity to the 
concerned officers. It is against the prin- 
ciples of natural justice. For_ his con- 
tention, he has relied on a decision of the 
Supreme Court in State of Orissa v. Dr. 
(Intissj Binapani Dei, AIR 1967 SC 1269 
where their Lordships have observed at 
page 1272: — 

" It is true that 'the order is ad- 

ministrative in character, but even _ an 
administrative order which involves ci-vil 
consequences, as already stated, must be 
made consistently ■with the rules of 
natural justice after informing the first 
respondent of_ 'the case of the State, the 
e-vidence in support thereof and after giv- 
ing an opportiinity to the first respondent 
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of being heard and meeting or explain- 
ing the evidence ” 

In order to support his contention, he 
has also referred to some other judg- 
ments viz., State of Jammu and Kashmir 
and others v. Bakshi Gulam Mohammad, 
AIR 1967 SC 122, State, of Mysore v. K. 
Manche Gowda, AIR 1964 SC 506. He has 
also drawn our attention to the observa- 
tion made in Gopalrao Damodarji v. State 
Government of Madhya Pradesh, AIR 
1954 Nag 90 which is as follows: — 

"It was not disputed that the compe- 
tent authority is entitled to take into con- 
sideration the record of a ciwl servant’s 
past service in order to determine the 
quantum of punishment. What however, 
was contended was that if the civil ser- 
vant is not at all apprised of the record 
of his past service, nor is he informed that 
it will be taken into account in order to 
decide the question of punishment, he can- 
not be deemed to have been given a 
'reasonable opportunity' to show cause 

against the proposed action ’’ 

He has further submitted that the remarks 
in 'the character roll were given by Shii 
U. K. Verma whose seniority he has 
challenged. Therefore, according to him, 
the adverse remarks given by Shri U. K. 
Verma were due to bias. 

37. Lastly he submitted that the sub- 
committee while giving the opinion in 
Annexure Q have acted mala fide. The 
service record and the qualification of the 
petitioner were better than those of Shri 
Banerji. Moreover, the committee have 
exceeded its jurisdiction because, the 
question of Shii Banerji’s promotion was 
not before them. He further argued that 
when Shii Banerji was not considered 
more suitable than Shii Verma and Shri 
Dutta, how could Shri Banerji be con- 
sidered more suitable than the petitioner 
who had better record and was senior to 
Shri Verma. According to him. the su^ 
committee could not assume the jurisdic- 
tion of the Public Service Commission. 

38. On the other hand, the learned 
Advocate General has urged that the sub- 
committee whidi gave opinion under 
Annexure have thoroughly gone into the 
question and have found the petitioner 
not a fit person to be appointed to the 
post of Chief Engineer. According to him, 
they were entitled to look into the ad- 
verse remarks in the service record of the 
petitioner. The remarks made in the ser- 
vice record were communicated to the 
petitioner who, after the receipt of the 
said remark, even made representation in 
that regard which was rejected (vide 
paragraph 9, wrongly numbered as para- 
graph 8, of the counter-affidavit of res- 
pondent no. 1 in C. W. J. C. 572). He has 
further submitted that even if the adverse 
remark was not communicated to the 
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petitioner within the prescribed time that 
will not make the petitioner suitable for 
^e appointment to the selection post. 
'The basic policy for such appointment is 
service to be rendered to the society. The 
adverse remark against the petitioner wffl 
not disappear due to delay in communi- 
cation to the petitioner. It does not 
become barred by limitation. The three 
months’ period mentioned in Annexure 
D/1, on wliich the petitioner has relied, 
is merely advisory in character, it does 
not say what •will happen if the adverse 
remark is not communicated. He further 
urged that it cannot be legitimately argu- 
ed on behalf of the petitioner that since 
he was promoted as Superintending Engi- 
neer the adverse remark which was 
against the petitioner in 1958 was wash- 
ed out. The entire record of the various 
officers including that of the petitioner 
were before the sub-committee, which, 
after thorough investigation made the re- 
commendation on merit-cum-seniority 
and the State on the receipt of that re- 
commendation and after due considera- 
tion, made the appointment in adminis- 
trative capacity. Which of the adverse 
remarks against the petitioner weighed 
■with the committee, it is difficult to say. 
It ■wiU be mere speculation in the absence 
of any materials to show the uncommunl- 
cated remarks were taken into considera- 
tion by the committee. Even if there was 
any such uncommunicated remark before 
the committee it would not ■vitiate the 
appointment made by the State Govern- 
ment. In order to support his contention 
he has relied on the recent unreported 
judgment dated the 22nd of August, 1967, 
of the Supreme Court in Writ Petn. No. 
233 of 1966 (SC), Prakash Chand Sharma 
V, Oil and Natural Gas Commission. In 
that case also the petitioner had referred 
to a memo relating to the confidential 
reports, their preparation and mainten- 
ance. According to para 8 of the memo 
it was necessary that every employee 
should know what his defects were, so 
that he could remove the same, if possi- 
ble. Paragraph 9 of the memo indicated 
that it was* open to an employee to make 
representation against adverse remarks, 
Therefore, the petitioner in that case 
places reliance upon that paragraph of 
the memo for sho^wing that if tiie peti- 
tioner had been given an opportunity of 
making representation against the adverse 
remarks, he might easily have satisfied 
the higher authorities 'that the remarks 
were uncalled , for and imjustified. In 
that case also, the petitioner had alleged 
that it was only when the affida^vit in 
opposition was filed that he came to know 
that he had not been given promotion 
because of 'those remarks. He had also 
submitted that there was a clear ■viola- 
tion of the instruction regarding confiden- 
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tial remarks and the -petitioner had been 
discriminated assinst, on the basis of the 
remarks which should never have been 
made or should never have been allowed 
to remain in the confidential reports or 
stand in the way of his promotion, if an 
opportunity had been given to him to 
explain the same. 

Their Lordships, however, held: — 

"It was not disputed that the instruc- 
tions as to confidential reports have not 
been properly observed in this case. It 
is not sugge^ed that the departmental 
promotion committee acted mala fide. If 
the adverse remarlcs were there in the 
confidential reports it was the duty of 
the departmental promotion committee to 
take note of them and come to a decision 
on a consideration of them. The 
committee could not be expected to 
make investigation about the confiden- 
tial report It appears . to us that in this 
case there was no discrimination, pur- 
poseful or otherwise, and at the best the 
committee taking into consideration con- 
fidential reports with respect to which 
tile petitioner had been given no chance 
to make a representation was merely for- 
tuitous. In such a state of affairs, we are 
not satisfied that any interference is call- 
ed for and the rule will therefore be dis- 
charged.” 

As directed by this Court, the entire 
character roll from the very beginning was 
made available to us by respondent no.l 
and we have perused them Some of the 
remarks are very much adverse against 
the petitioner. No doubt, some of the 
remarks are also in his favour but noth- 
ing turns on that, as this court imder its 
writ jurisdiction will not examine these 
materials to find out as an appellate 
Court as to whether the sub-committee 
was right or wrong, in giving the recom- 
mendation contained in Annexure Q. The 
Advocate General, in reply to the allega- 
tion of mala fide, has submitted that the 
petitioner has not made any concrete alle- 
gation of mala fide against the members 
of the sub-committee or against the res- 
pondent no. 1. The mala fide is a ques- 
tion of fact and the same has been denied 
by tht. State Government. He further 
submitted that there was heavy onus on 
the petitioner to establish the allegation 
of mala fide. He also contended that the 
sub-committee was competent to make 
the said recommendation and in fact they 
fairly considered the case of all the offi- 
cers concerned. In this case he submitted 
that the State Government itself would 
have made the appointments, but in order 
to be fair to all the officers concerned 
the State Government got the above sub- 
committee constituted so that there may 
not be any prejudice to, any of the offi- 
cers concerned. In my view, there is 
great force in the contention of learned 
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Advocate General which has got to be 
accepted. Therefore, these grounds which 
were submitted on behalf of the peti- 
tioners have no substance. 

39. Lastly, I turn to ground no. (ii) 
under which the petitioner has challenged 
the appointment of respondent no. 2, 
because the Bihar Public Service Com- 
mission was not consulted as required 
under Article 320 (3) (b) of the Constitu- 
tion. Learned Counsel has submitted that 
in the instant case the commission was 
not consulted either for rejecting the 
claim of the petitioner or for making the 
appointment of Shri S. K. Banerji (res- 
pondent no. 2). The relevant provisions 
of Article 320 (3) (b) of the Constitution 
read as follows: — 

"(3) The Union Public Service Commis- 
sion or the State Public Service Commis- 
sion, as the case may be, shall be con- 
sulted — 

** ** •* ** 

(b) On the principles to be followed in 
making appointments to civil services 
and posts and in making promotions and 
transfers from one service to another and 
on the suitability of candidates for such 

appointments, promotions or transfers; 

«« »» 

Learned counsel has submitted that the 
above provisions contained under Article 
320 are mandatory. He has also drawn 
our attention to regulations 7 and 8 of 
the Bihar Public Service Commission 
(Limitation of Function) Regulation, 1957, 
wliich clearly mentions the cases in which 
the consultation with the commission is 
mandatory. He has argued that it was 
the_ legal right of the petitioner to get his 
claim considered by the coimnission. Ac- 
cording to him, the appointment of res- 
pondent no. 2 amoimted to transfer as 
well as promotion. He was only a Super- 
intending Engineer, and was holding offi- 
ciating charge of the Chief Engineer in 
the State Electricity Board. As such, he 
contended, tiiat his appointment as Chief 
Engineer in the R. V. P. Cadre amounted 
to transfej as well as promotion. On the 
other hand, the learned Advocate General 
has submitted that the provisions contain- 
ed imder the said Article are not manda- 
tory. He has also urged tiiat the aforesaid 
regulations 7 & 8 are only applicable to 
the three methods of appointment, name- 
ly, appointment by promotion,_ or trans- 
fer from another service, or in case _ of 
direct recniitment. According to him, 
the nnpugned appointment is not covered 
by an 3 r of the three categories. He has 
drawn our attention to paragraph 22 of 
the counter-affidavit which has been filed 
on behalf of the State in C. W. J. C. 572 
where it has been stated: — 

"22. That with reference to paragraphs 
26 and 27 of the petition I say that the 
River Valley Projects Department is en- 
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trusted with the execution of major irri- 
gational projects and in the interest of the 
work of this_ Department most suitable 
Engineers with brilliant service records 
have been selected for the post of Chief 
Engineer. Even Engineers from outside 
the State had to be appointed in the pre- 
sent case Shri S. K. Banerjee was found 
most suitable as has been mentioned in 
para_ 14 above. Since Shri Banerjee was 
holding "equivalent post of Chief Engineer 
with effect from December 1963 and then 
appointed as Chief Engineer (civil) Bihar 
State Electricity Boari question of tak- 
ing concurrence of the State Service Com- 
mission does not arise. It is also not 
necessary to obtain concurrence of poli- 
tical department for such appointment. 
Since Shri Banerjee was already holding 
the post of a Chief Engineer the 
question of supersession of Shri Sharan 
is not involved.” 

He has submitted that when an ap- 
pointment is made from one service to 
another, as for instance, from the Bihar 
Engineering Service Class II to the Bihar 
Engineering Service Class I, the Commis- 
sion is invariably consulted but where a 
person holding a permanent post in Bihar 
Engineering Service Class I is appointed 
to a higher or equivalent post, the con- 
sultation envisaged in the rules is not 
necessary. According to him, the peti- 
tioner could possibly make a valid com- 
plaint if the commission had been con- 
sulted in other instances of similar ap- 
pointments, but had not been consulted in 
the instant case. The petitioner has not 
made any such allegation in his petition. 
On the other hand, affidavit has been filed 
on behalf of the State stating in clear 
term that where officers who are con- 
firmed in Bihar Engineering Service 
Class I are appointed to a higher post, 
consultation has not been made with the 
State Public Service Commission. Thus, 
tiiere is no departure from the establish- 
ed practice in the present appointment. 
He has further argued that even if it is 
assumed that the above article and the 
rules are applicable in the instance case, 
accordmg to him, it is now well establish- 
ed by the decision of the Supreme Court 
that the consultation envisaged under 
Article 320 is not mandatory. He sub- 
mitted that it has been held by the 
Supreme Court that in default of con- 
Giiltation with the service commission the 
action of the Government in, making the 
appointment does not become null and 
void. In order to fort^ his 'contention he 
has relied on a decision of the Supreme 
Court in State /of U. P. v. Manbodhan 
Lai, AIR 1957 SC 912 where their Lord- 
ships in paragraph 11 at page 917 have 
observed:; — 

"As examination of the terms of Art. 
320 shows that the word 'shall’ appears in 
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almost every paragraph and every clause 
or sub-clause of that article. If it were 
held that the provisions of Art. 320 (3) (c) 
are mandatory in terms, the other clauses 
or sub-clauses of that article, will have 
to be equally held to be mandatory. 

If they are so held, any appointments 
made to the Public Services of the Union 
or a State, without observing strictly the 
terms of these sub-clauses in Cl. (3) of 
Art. 320, would adversely affect the per- 
son so appointed to a Public Sendee with- 
out any fault on his part and without 
his having any say in the matter. 

This result could not have been con- 
templated by the makers of the Constitu- 
tion, Hence, the use of the word 'shall' 
in a statute though generally tal^en in a 
mandatory sense, does not necessarily 
mean that in every case it shall have that 
effect, that is to say, that unless the 
Words of the statute are punctiliously 
followed, the proceeding or the outcome 
of the proceeding, would be invalid.” 

Their Lordships further observed in 
Paragraph 12: — 

"We have already indicated that Art. 
320 (3) (c) of the Constitution does not con- 
fer any right on a .public servant so that 
the absence of consultation or any irre- 
gularity in consultation, should not afford 
him a cause of action in a court of la_w, 
or entitled him to relief tinder the special 
Powers of a High Court under Art. 226 
of the Constitution or of this Court under 
Art. 32. It is not a right which could be 
recognised and enforced by a writ.” 

Their Lordships, therefore in para 13 on 
the same page i. e. at page 918, held: — 

"In view of these considerations, if 
must be held that the provisions of Art. 
320 (3) (c) are not mandatory and that non- 
compliance with those provisions does 
not afford a cause of - action to the res- 
pondent in a Court of law." 

40. He has also referred to another 
decision of the Supreme Court in U. R. 
Bhatt V. Union of India, AIR 1962 SC 
1344 where their Lordships in paragraph 
3 at page 1346 have held: — 

"The question whether the order dated 
December, 3, 1947, discharging the appel- 
lants from service was void because of 
failure to consult the Public Service Com- 
mission is not now open to be canvassed 
in view of the decisions of this Court, and 
has, therefore, rightly not been raised by 
the counsel for the appellant. In 1958 
SCR 533=AIR 1957 SC 912 this court 

held that Art. 320 (3) (c) of the Con^tu- 
tion of India, (which is substantially the 
same as S. 266 of the Government of 
India Act) is not mandatory and that if 
does not confer any rights on the pubhc 
servant, and the absence of consultation 
or any irregularity in consultation does 
not afford him a cause of action in a 
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Covirt of law. It was also held that Art. 
311 of the Constitution is not controlled 
by Art. 320. "i^^e content of the protec- 
tion afforded to civil servants under 
S. 240, Cl. (3) of the Govt, of India Act 
was the same as afforded by Art. 311 of 
the Constitution, to civil seirvants." 

'41. In reply to the above argument 
Mr. Raman appearing on behalf of the 
petitioner has contended that the above 
decisions of the Supreme Court related 
to Article 320 (3) (c) of the Constitution on 
disciplinary matters. Therefore, they are 
not applicable to Article 320 (3) (b) which 
relates to the matter of appointment, 
transfer and promotion and in order to 
support his contention he has relied on a 
decision of the Supreme Court in. Chandra 
Mohan v. State of Uttar Pradesh, AIR 
1966 SC 1987. But in my opinion this 
decision related to the interpretation of 
Article 233 of the Constitution. There- 
fore, this cannot be of any assistance to 
the petitioner. In the instant case, we 
are concerned with Article 320. It has 
been held in AIR 1957 SC 912 (supra) 
that the word 'shall' occurring in the 
several clauses of Article 320 does not 
indicate that the provisions contained 
therein are mandatory. Similarly, he has 
further relied on a decision of the 
Supreme Court in the State of Assam v. 
Ranga Mohammad, AIR 1967 SC 903; 
but this case also related to the interpreta- 
tion of Articles 233, 234 and 235 of the 
Constitution, For the same reasons. In 
my opinion, this case also does not help 
the petitioners. 

42. In my view, there is no reason 
why the ratio in the case reported in AIR 
1957 SC 912 (supra) should also not be 
extended to clause (b) of Article 320(3) 
of the Constitution as the language of 
both these clauses (b) and (c) is the same. 
This ^ view also finds support from the 
decision in State of Bombay v. Dr. N. T. 
Advani, AIR 1963 Bom 13 where his 
Lordship at page 16 in paragraph 14 ob- 
served: 

"It has been very seriously argued by 
Mr. _Kotwal that since while making his 
appointment the procedure of referring 
the matter to the Public Service Commis- 
sion was not followed, the appointment 
was invalid. He relies on Article 320 of 
the Constitulion, para (3)(b), It has been 
held by the Supreme Court in 1958 SCR 
533=Ani 1957 SC 912, that the provisions 
of Art. 320 (3) (c) of the Constitution of 
India are not mandatory and that they do 
not confer any rights on a public servant 
so that the absence of consultation or any 
irregularity in consultation does not afford 
him a cause of action in a court of law. 
There is no reason why the ratio in that 
case diould not apply to para (b), langu- 
age ol width, is fee same as femt oi para 
(c). I am not, therefore, prepared to hold 
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that on this ground the order dated 14th 
October 1953, was an invalid order and 
therefore inoperative.” 

In \dew of the above observations, the 
contentions of the learned Advocate Gene- 
ral are well groimded and have got to be 
accepted. Thus, ground no. (ii) raised on 
behalf of the petitioner also fails. 

43. However, learned counsel appear- 
ing on behalf of the petitioner, has fim- 
ther raised an additional ground that 
only the officers of the irrigation depart- 
ment are given higher posts in the R. V. 
P. D. whereas the officers of R. V. P. D. 
are not marred (sic) which has caused in- 
justice and the action of the State Govern- 
ment is violative of Article 311(2) of the 
Constitution. Re has relied on a decision 
of the Supreme Court in Purshotam Lai 
Dhingra v. Union of India, AIR 1958 SC 
36; but in my opinion this decision is not 
applicable to the instant case. I have al- 
ready held that the sub-committee and 
the State Government after due consi- 
deration appointed respondent no. 2 as 
Chief Engineer of R. V. P. D. I have al- 
ready indicated earlier that in the in- 
stant case we cannot sit as an appellate 
court and examine the opinion which the 
sub-committee has given in Annexure Q, 
or interfere with the order of the State 
Government appointing respondent no. 2 
as Chief Engineer, particularly when 
there is no violation of rules, regulations 
or the provisions of the Constitution. It 
may be possible that by co-incidence so 
far only, the officers of the Irrigation 
Department have been found suitable for 
the appointment in the R. V. P. D. But 
that is no reason for holding that it is 
due to any bias that none of the officers 
of the R. V. P. D. has so far been select- 
ed for being appointed in the Irrigation 
Department. Therefore, this contention 
of learned counsel cannot be accepted. 

44. In conclusion, therefore, there is no 
merit in the application in C. W. J. C. 
SOS. 562 and 681. 

45. Now I wiU revert to the considera- 
tion of the application in C. W. J. C. 535, 
which was filed by Shri R. S. Pathak 
pra 3 dng therein for a writ of quo warran- 
to ousting Shri S. K.. Banerji respondent 
no. 2, from the office of the Chief Engi- 
neer, about which I have already refer- 
red earher in paragraph ante. Since_^ I 
have already held while dealing with 
C. W. J. C. 572 that the appomtment of 
Shri S. K. Banerji is valid, this_ applica- 
tion is also devoid of any merit and it 
has got to be dismissed. 

46. Then I revert to C. W. J. C. 591 

about wM^ I have referred in paragraph 
3 ante. It may be recalled that this appli- 
cation was also filed by N. G. Sharan im- 
pleai^g Bfefe til as raspoTidenl 

No. 1 and Shri U. K. Venna as respon- 
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dent no. 2 and the ground of attack on 
his appointment is also more or less simi- 
lar, which I have dealt in C, W. J. C. 572 
But in the instant case even the Public 
Service Commission was consulted. Some 
of the contentions raised by Mr. Dayal. 
learned counsel for the petitioner in this 
case, have already been referred earlier. 
Most of tlie facts stated in the petition 
have been controverted by the State Gov- 
ernment in the counter-affidavit which 
was filed on the 4th November. 1957” 
(vide paragraphs 11, 15, 17 and 18 of the 
said counter-afiBdavit). A supplementary 
counter-affidavit dated 28-3-68 was also 
filed on behalf of the State of Bihar the 
relevant portion of which is contained 
in paragraph 2 in which it is stated: — 

"That as regards paragraph 3 of the 
reply to counter-affidavit, I say that 
there has been no supersession of the 
petitioner by the notification Annexure 
'A’ inasmuch as the petitioner is junior 
to Sri U. K. Verma. The representation 
filed by the petitioner challenging the 
promotion of Sri U. K. Verma as Chief 
Engineer, Tenughat was examined in all 
its aspects and after careful considera- 
tion the representation was rejected. 
Since the decision rejecting the represen- 
tation was based on office records of un- 
impeachable character, the question of 
providing opportunity to the petitioner 
before rejecting the representation does 
not arise. All the same the petitioner was 
personally heard by the Chief Adminis- 
trator as admitted by the petitioner in 
his petition dated 6-9-1966.” 

It will also be useful to quote para- 
graphs 3 and 4 which read as follows: — 

"3. That with reference to paragraph 4 
of the reply to counter-affidavit, I say 
that in the initial stages, this department 
had to manage the work with staff re- 
cruited from diverse sources, such as, 
open recruitment through advertisement, 
appointment by selection and deputation 
of officers from State Irrigation Depart- 
ment. In the interest of the Project work 
and in recognition of good work, pro- 
motion had to be given to officers accord- 
ing to their length of service and merit 
irrespective of the source from which 
they were dravm. It has also happened 
that where officers at the level of execu- 
tive Engineers were directly recruited, 
the commission did not follow the senior- 
ity of the candidates in their parent 
cadres whether of the Irrigation Depart- 
ment or River Valley Projects Department 
and recommended, names in order of pre- 
ference, strictly on merit as assessed by 
the Commission. ' For the purpose of pro- 
motion a combined gradation list has- 
been adopted and officers drawn from 
different sources have been given seniori- 
ty according to length of service rendered 
either to the River Valley Projects 


Department or in their parent Depart- 
ment. 

_ 4._ That the petitioner was given offl- 
ciatmg promotion in leave vacancy of 
Shri P. R. Guha, Superintending Engi- 
neer in this department notification no. 
4998, dated 21-6-1956, copy of which is 
enclosed as Annexure 1. It was made 
clear in that notification that this officiat- 
ing promotion would not mean superses- 
sion of any senior Executive Engineer in 
the^ Department and would not entitle the 
petitioner to any special claim for promo- 
tion on this account in vacancy of longer 
duration. In pursuance of this notification 
the petitioner officiated as Superintend- 
ing Engineer only from 16-6-56 to 24-6- 
56 and made over charge again to Shri 
P. E. Guha on 25-9-56. It is incorrect to 
say that this officiating promotion was 
given against long term vacancy. It is also 
incorrect to say that there was no senior 
officer above the petitioner who could 
be considered for promotion. As has been 
mentioned above no separate cadre for 
River Valley Projects Department has 
been formally constituted either for Civil 
Engineer's or for Mechanical Engineers. 
There are some posts which have been 
manned by Ci'vil Engineers as well as 
Mechanical Engineers according to suit- 
ability of the officers for the post. As 
regards Shri U. K. Verma, it may be 
stated that he has all along continued to 
work as Ci\dl Engineer in this Depart- 
ment. 

Further, in this affida-yit it is specifically 
stated that no separate cadre for the 
R. V. P. D. has been formally constituted 
either for Ci-vdl Engineers or for Mechani- 
cal Engineers. The learned Advocate 
General has contended that by the Gov- 
ermnent Notification dated 21-6-56, which 
has been marked as Annexure 1 to this 
affidavit, only a stop-gap arrangement for 
eight days was made and that ■will not 
give a right to the petitioner. 

46-A. In this case it was also urged 
on behalf of the petitioner that U. K. 
Veima was appointed as Executive Engi- 
neer in tlie R. V. P. D. on 22-11-56, 
whereas the petitioner vras appointed 
as Executive Engineer on 9-8-54 and, 
therefore, the petitioner being senior to 
Verma, he should have been appointed 
as Chief Engineer in preference to Verma. 
Learned Advocate' General in reply to 
the said submission has dra-wn our at- 
tention to paragraph 6 of the supplemen- 
tary affida'vit filed on behalf of the State 
on 5-8-68 which reads as follows: — 

"That Shri Verma was confirmed as 
Executive Engineer ■with effect from 1-3- 
1958 and notification dated 1-2-1963^ was 
issued to tlie said effect and published 
in the official gazette. A copy of the smd 
notification is enclosed and marked by 
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letter 'X*. Since there was some objection 
by the Accountant General in respect of 
the actual language of the notification, 
substituted notification was issued on 31- 
8-1966/2-9-1966 (a copy of the substituted 
notification has been annexed as Annexure 
B to the petition for amendment of the 
writ petition filed by the petitioner.)” 

He has .urged that the petitioner has 
not annexed the above notification to 
his petition. No doubt, he has enclosed 
the notification dated 31-8-66 marked as 
Aimexure I to his supplementary afid- 
davit dated 3-7-68. The Advocate General 
has submitted that this notification was 
issued by the State Government only 
because the Accountant General objected 
to the language of the earlier notification 
dated 1-2-63. This' is why the notification 
dated 31-8-66 also refers to the date 1-2- 
63. Therefore, he has contended that 
Verma having been confirmed as Execu- 
tive Engineer by the said notification 
dated 1-2-63 (annexure 'X’) with effect 
from 1-3-58, the petitioner cannot claim 
to be senior to 'Verma unless he can suc- 
cessfully show that the confirmation of 
Verma as Executive Engineer was invalid 
and the petitioner had a right to chal- 
lenge the said notification of confirmation. 
He has further submitted that previously 
both petitioner and Verma were working 
in the Daraodar Valley Corporation. Al- 
though in the said corporation the peti- 
tioner was appointed earlier than Verma 
as Assistant Engineer, Verma was appoint- 
ed as Executive Engineer on 1-12-50, 
whereas the petitioner was promoted as 
Field Engineer (equivalent to Executive 
Engineer), three years later on 13-6-53 
vide paragraph 4 of the affidavit dated 
5-8-68. He has also invited our attention 
to paragraph 11 of the coimter-affidavit 
filed on behalf of the state dated 4-11-67, 
wherein it is mentioned that the services 
of Verma were obtained in the pub- 
lic interest and in the interest of 
the department, because of his past 
experience, and length of service in the 
Damodar Valley Corporation- He was 
given a starting salary of Rs. 895/-. Fur- 
ther, he urged that 1^ appointment was 
made with full concurrence of the Public 
Service Commission, which fact is stated 
in the supplementary counter-affidavit 
dated 28th of March, 1968, filed by the 
State (vide paragraph 6 thereof and its 
Annexures 3 and 4). He also submitted 
that at the time of confirmation of Verma 
two posts of Executive Engineer were 
vacant. A copy of the gradation list of 
the temporary Executive Engineers of the 
Department along with the upto date 
character rolls of the first six officers in- 
cluding that of the petitions was forward- 
ed to the Commission. The State Govern- 
ment according to the recommendation of 
. the Commissiou, appointed Verma and 
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Dutta as two permanent Executive Engi- 
neers (vide paragraph 7 of the counter- 
affidavit dated 5-8-68). He also urged that 
since the confirmation of Verma was 
made by the. notification dated 1-2-63, if 
there was any grievance against his con- 
firmation the petitioner ought to have 
filed a writ application mucdi earlier than 
19-9-67 when it was actually filed. Ac- 
cording to him, on the ground of delay 
alone this application deserves to be dis- 
missed. In reply to this, it has been sub- 
mitted on behalf of the petitioner that he 
had filed representation against the same 
winch was disposed of by tiie State Gov- 
ernment in 1967. Therefore, according to 
him, there was no delay in fiffing this 
writ application. Even assuming that this 
may be a sufficient explanation, but as 
indicated above, Verma was appointed 
Superintending Engineer witii effect from 
the year 1958 and the petitioner has not 
specifically alleged that he made any re- 
presentation against the said appoint- 
ment. Apart from these considerations, 
from the facts stated above, it is evident 
that Verma was appointed as Superin- 
tending Engineer in 1958, while the peti- 
tioner was appointed as such about four 
years later, i e. on 5-1-62, which (dearly 
establishes the seniority of Verma. 

Learned counsel for the petitioner has 
also contended that Verma was notade- 
•quately qualified, whereas the petitioner 
was better qualified and experienced. In my 
opinion, these facts cannot be examined 
by us because these things have been duly 
considered by the Public Service Com- 
mission, before they made the recom- 
mendation. 'We have also looked into 
the (diaracter roll of Verma, wherein we 
find good as well as adverse remarks 
against him, but as indicated above noth- 
ing will turn upon the cdiaracter rolls. 
He cannot sit as an appellate court and 
examine the merits and demerits of re- 
commendation of the Public Service Com- 
mission. In my opinion, the contentions 
of the learned Advocate General are weE 
grounded. Besides, all the other points 
raised in this application have already 
been covered while dealing with C. W. 
J. C. 572. Therefore, this application also 
cannot be entertained. 

47. Now, I revert to the consi- 
deration of the writ application filed 
by the various petitioners in CWJC 706 
referred to in paragraph 4 ante, CWJC 
716 referred to in paragraph 5 ante and 
CWJC 774 referred to in paragraph 6 
anta In all these three applications, Mr. 
Basudeva Prasad, learned counsel for the 
petitioners, has raised more or less riimlar 
contentions wh ich were raised by Mr, 
Raman in CWJC 572. It will be relevant 
also to mention the contentions in these 
three applications, raised by Mr. Prasad 
which, are:— 
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(i) The E. V. P. D. admittedly being a 
separate department, has a separate cadre 
and, therefore, there can be no recruit- 
ment to it by deputation of the ofiBcers 
from the Irrigation Department 

(ii) If there be a combined gradation 
list of officers of the two departments, 
the Government in operating it only 
partially for promotions or appointments 
of officers from Irrigation Department to 
E. V. P. D. and not vice versa overiook- 
ing the claims of some of petitioners for 
promotion to higher posts in E. V. P. D. 
and in derogation of the rights of some 
others to maintain their prospects of pro- 
motion by retaining their seniority in the 
list of officers of E. V. P. D. have acted 
in violation of the fundamental rights of 
equal treatment guaranteed to the peti- 
tioner by Arts. 16(1) and 14 of the Con- 
stitution of India. 

(hi) The two Departments having ad- 
mittedly not merged into one, no combin- 
ed gradation list of officers of the two 
Departments which even in fact was not 
prepared could be legally prepared, and 
so the promotion and appointments of offi- 
cers from the ^Irrigation Department to 
the E. V. P. Dfon the basis of an imagi- 
nary combined gradation list amoimted 
to denial of equality in matters relating 
to prospects of promotion guaranteed to 
the petitioners xmder article 16(1) of the 
Constitution of India. 

(iv) The impugned appointments being 
admittedly only deputations from the 
Irrigation Department to the E. V. P. D. 
which at the most amounted to appoint- 
ments merely on officiating basis in the 
E. V. P. D. posts, the respondents con- 
cerned did not in the eye of law acquire 
any seniority in the cadre of R. V. P. D. 
and, therefore, their promotions or ap- 
pointments in derogation of the rights of 
the petitioners to the prospects of promo- 
tion in their cadre amoimted to violation 
of equality guaranteed in Arts. 14 and 
16(1) of the Constitution of India. Fm- 
ther, even if by any stretch of imagina- 
tion deputation be considered as a method 
.of recruitment, it falls in category of 
direct recruitment and as the ratio of the 
decision in AIR 1967 SC “ 52 at p. 55 
suggests the seniority inter se direct re- 
cruitments must be determined ivith re- 
ference to their actual date of recruit- 
ment. r 

As regards his contention no. (i) I have 
already held while dealing with C. W. J. 
C. Nos. 572 and 681 that no cadre has been 
formally ’ constituted in the R. V. P. D. 
Therefore, his this contention fads, 

48. Now I will take up points nos. (ii) 
to (iv) together for consideration. Ihe 
main contention of learned counsel is 
that the impugned order making the ap- 
pointments of respondents are violative of 
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Articles 14 and 16(1) of the Constitution 
of India. In my opinion, in order to make 
out a case of denial of equal protection 
of laws under Article 14 of the Constitu- 
tion, a plea of differential treatment is 
by itself not sufficient. A petitioner plead- 
ing that Article 14 has been violated must 
make out_ that not only he had been 
treated differently from others but he 
has been so treated differently from simi- 
larly circumstanced without any reason- 
able basis and as such different treat- 
ment has been imjustifiably made. There- 
fore, in the petition the petitioners must 
give such data and it must also be ad- 
mitted by the respondents. But in the 
instant case I find that the State has 
filed coimter-affidavit denying allegations 
regarding imequal treatment and had 
disputed these facts vehemently. In these 
circimstances it is difficult to hold that 
the impugned orders are violative of Arti- 
cles 14 and 16 of the Constitution. This 
view also finds support from the judg- 
ment of the Supreme Court reported in 
AIR 1966 SC 1044 at p. 1047 (supra), the 
relevant portion of which I have already 
quoted earlier while dealing with CWJC 
Nos. 572 and 681. Besides, Artide 16 can- 
not be \dolated unless there is a rule; 
but in the instant case we have already 
seen that the State Government has 
neither framed the cadre nor the rules 
for governing the recruitment, promotion, 
etc. in the R. V. P. D. Learned counsel in 
absence of specific rules for the R. V. P.D. 
has relied on rules 56 and 72 of the Bihar 
Service Code. I have already quoted these 
rules earlier Learned Advocate General 
has contended that Rule 56 is not appli- 
cable to the instant case and he has re- 
ferred to exceptions to Rule 56 and 
has contended that it applies to a 
disadvantageous transfer. For example, 
if a person carrying higher pay is trans- 
ferred to post of lesser pay, then only 
the person who has been so appointed 
can make a grievance. He urged that the 
main part of the rule gives power to the 
State to transfer Government servant 
from one post to another. As regards' 
Rule 72, he has submitted that this rule 
is subject to Rule 56 and then it will be 
applicable only when if it is held that 
R. V. P. D. has a separate cadre. But it 
has already been hrid as mentioned ear- 
lier, that no separate cadre has been 
formally constituted for the R. V. P. D. 
Therefore, in my opinion, the contention 
of the learned Advocate General is well 
fmmded. Besides, these rules do not spe- 
cifically apply to the facts and circum- 
stances of the instant case. In all these 
three cases the Bihar Public Service 
Commission was also consulted and after 
obtaining the opinion of the Commission 
the appointments were made. In para- 
graph 5 of the coimter-affida'vits filed on 
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bdialf of respondent no, 1, the State of 
Bihar. In C. W. J. C. 716, it has been 
clearly stated that the commission have 
recommended ilie names in order of refer- 
ence strictly on merit and the appoint- 
ment has been made in accordance^ with 
the recommendation of the commission. 
In that very paragraph the allegation of 
mala fide has also been specifically deni- 
ed. Further, reference may be made to 
paragi-aph 10 of the counter-affidavit 
which I have quoted earlier in para- 
graph 19 ante, in which it has been clear- 
ly ^ated on behalf of the State of ^ Bihar 
that the petitioners have not specifically 
mentioned the names of the officers who 
have been promoted earlier than others 
and it wU be difficult to ex amin e the 
question. Further, in that very para- 
^aph it is stated that since the promo- 
tion was given according to the combin- 
ed gradation list there was no ground 
for apprehension on behalf of the peti- 
tioner. Therefore, it is clear that even if 
there was no separate cadre for the E. 
V. P. D., the State Government in order 
to safeguard the interest of the peti- 
tioners considered the seniority of the 
officers of the two depaitments and refer- 
red the matter to the Public Service Com- 
mission for their recommendation and 
after such recommendation the State 
Government have made the appointments. 
Therefore, in my opinion, the order of 
the State Government cannot be set aside 
on that groxmd. Further, reference may 
be made to paragraph 7 of the counter- 
affidavit where it is specifically stated 
that there has been no formal constitution 
of separate cadre for the K. V, P. 
D. Therefore, the stand of the State ^of 
Bihar so far cadre is concerned, is consis- 
tent in all the cases under consideration, 
i. e. that there have been no formal con- 
tention of the cadre. It has further been 
repeated in paragraph 8 of the counter- 
affidavit that inter se seniority in the 
combined gradation list has been fixed 
up on the basis of the date of commen- 
dations md the ranking given by the 
Commission. Therefore, the question of 
supersession does not arise. Further, 
reference may be made to paragraph 9 
of the coimter-affidavit where it is stated 
ffiat the commission, however, concerned 
is the promotion of the Executive Engi- 
neers to the rank of Superintending 
Engineers on the basis of their seniority 
in the combined gradation list and they 
did not accept the proposal of the Gov- 
ernment for promotion of one from each 
of the lists alternatively. Government have 
accepted the advice of the commission 
and so the question of fixing 50% quota 
for Irrigation Department officers does 
not arise. 

49. Similarly, in C. W..J. C. 774 the 
State of Bihar, respondent no. 1 has filed 
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counter-affidavit. In paragraph 6 it is 
stated that there has been no formal 
constitution of cadre in the R. V. P. D, 
and has denied the statement made by 
the petitioners in paragraph 8 of theh? 
cormter-afflda\it and the State of Bihar 
has given in tabular form the correct 
dates of promotion and deputations of the 
officers concerned and further it has been 
stated that the officers deputed to this 
department were mostly experienced and 
senior officers and there was nothing 
wrong in their retention in R. V. P. D. 
after they got promotion in their parent 
department. Again, it has been repeated 
in paragraph 7 that there has been no for- 
mffi constitution of separate cadre for the 
R. V. P. D. it is further stated in this 
paragraph that it is correct to say that 
about 75% of promotional opportxmities 
in the R. V. P. D, have been given in 
favom* of the officers of the Irrigation 
Department. Since Engineers from diverse 
fiomrces were brought to man this depart- 
ment in the initial stage, promotions have 
been decided stating the entire strength 
of Engineers irrespective of their sources 
and in the best interest of the R. V. P. 
D. Further in paragraph 11 it has been 
stated that since the promotion was given 
according to the combined gradation list 
tliere is no ground for apprehension. In 
* this very paragraph it is also stated that 
there has been no formal constitution or 
separate cadre in the R. V. P. D. The 
claim of the officers of the R. V. P. D. 
have not been ignored. In many cases 
there have been quick promotions in the 
R. V. P. D. There is no discrimination 
against any officer. In paragraph 10 of 
the counter-affidavit it is also stated that 
Shri Sarjoo Sharan Singh, respondent no. 
2, was already a Superintending Engi- 
neer and so the question of a reference 
to the Public Service Commission did not 
arise in that case, 

50. In C. W. J. C. 706 also I find that 
a counter-affidavit has been filed on be- 
half of the State of Bihar, respondent no. 

1 and Shri S. K. Banerji, respondent no, 

2 The stand of the State of Bihar in 
this case is also similar to that in C. W. 
J. C. 774 and the statement in the counter- 
affidavit is also more or less the same. 

In my opinion, there has been no wo- 
lation of Articles 14 and 16 of the Con- 
stitution of India. Therefore, there is no 
merit in these three applications also. 

51. In the result, all the seven writ ap- 
plications are dismissed, but there will 
be no order as to the costs. 

52. IvnSRA, C. J.: — I agree to the order 
proposed. Annexure Q to which reference 
is made no doubt mentions that River 
Valley Projects Department is separate 
(although it is not duly constituted"! and 
that a proposal that the cadres of Irriga- 
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tion DcDartment and that of River Valley 
Projects Department be amaleamated has 
not materialised owing to certain difiScul- 
ties. But even' on this assumption, the 
petition of Shii Sharan cannot succeed. 
Shri Banerji’s appointment may well be 
treated as appointment. Even so the con- 
tention that direct recruitment could only 
be made in consultation with the Public 
Service Commission is not in consonance 
with the view of the Supreme Court as 
St has been held that failure to consult 
the Public Service Commission is a con- 
donable irregularity unless it can be made 
out that it was a deliberate action on the 
part of the department concerned, (vide 
AIR 1957 SC 912). In the present case a 
strong sub-committee of senior officers 
was appointed to go into the matter and 
the committee recommended the appoint- 
ment of Shri Banerii to the post of Chief 
Engineer of Gandak (Sone Barrage) Pro- 
ject on a consideration of the records of 
tlie officers including the petitioner Shri 
Sharan and others who were found defi- 
nitelv unfit for appointment to the post 
of Chief Engineer. In the circumstances, 
failure to consult the Public Service Com- 
mission under clause 3(b) of Article 320 
of the Constitution cannot vitiate the ap- 
pointment of Shri BanerjL 
As to the existence of an independent 
cadre for the R. V. P. D. which is the 
sheet anchor of all the petitions and upon 
which the entire argiunent of the peti- 
tioners in all the applications has been 
substantially bruit up. I may state that 
State of Bihar is in the best position to 
say whether it is regularly constituted 
as a cadre. Annexure Q itself shows that 
in the opinion of Government it is not 
yet duly constituted, whatever the reason 
for it may be and tiiat being so none of 
the applications has any substance and 
they must be dismissed. 

Petition dismissed. 


AIR 1970 PATNA 50 (V 57 C 7)’ 
TARKESHWAR NATH AND 
K. K DUTTA, JJ. 

Narain Das, Appellant v. Banarsi tal 
and others. Respondents. 

A. F. A. D. No. 396 of 1965, D/- 20-2- 
1969, from decision of 2nd Addl, Sub.-J., 
Patna, D/- 12-3-1965. 

(A) Limitation Act (1908), S. 14 — 
Pendency of civil proceeding — Court 
must ascertain period during which pro- 
ceeding actually remained pending — 
Onl.v this period has to he excluded under 
S. 14(1) and nothing more — AIR 1963 
Pat 62 held to he not good law in view of 
AIR 1958 SC 827; AIR 1965 Andh Pra 
388 (FB), Dissented from. 


The real purpose of S. 14 is to extend 
the period of limitation prescribed by ad- 
ding the period during which the suit or 
other proceeding has been prosecuted 
with due diligence and in good faith in a 
Court wMch, either on account of defect 
of jurisdiction or other cause of a like 
nature, was unable to entertain it. 

^ara 7) 

The prosecution of a civil proceeding, 
whether in a Court of first instance or in a 
Court of appeal is absolutely necessary 
and the time spent during that prosecu- 
tion alone has to be excluded under S. 14. 
^lere is nothing' in S. 14(1) which can 
justify the view that the time taken by a 
party in taking steps for invoking the aid 
of the Court should also be excluded 
while computing the period of limitation. 
Explanation I to Section 14 clearly pro- 
vides that in &iccludms the time durinff 
which a former suit or application was 
pending, the day on which that suit or 
application was instituted or made, and 
the day on which the proceedings therein 
ended, shall both be counted, S. 14 has 
to be read as a whole along with the Ex- 
planation to that section. It is true that 
in S. 14(1) the word 'prosecution’ has 
been mentioned, but in Explanation I the 
word 'pending’ has been mentioned. Thus 
reading Section 14(1) along •with Expla- 
nation I, it is the pendency of a civil 
proceeding, either in a court of first in- 
stance or in a Court of appeal, which has 
to be enquired into and then the Court 
has to ascertain the period during which 
the proceeding actually remained pending. 
AIR 1963 Pat 62 held to be not good law 
in -riew of AIR 1958 SC 827; AJR 1965 
Andh Pra 388 (FB), Dissented from; AIR 
1963 Ker 137 (FBi & (1913) 17 Cal' WN 
515, Foil (Paras 11, 12) 

Held under the rircumstances and facts 
of the case that the plaintiff in suit imder 
O. 21, R. 103, C. P. C. could claim exclu- 
sion only of the period which was taken 
in the prosecution of the civil revision 
application in High Court and he could 
not exclude the period between the date 
of the order of the executing Court and 
the date of filing of the revision petition. 
(And in so computing it was conceded 
that stiit was barred by limitation). 

(Paras 14, 8) 

(B) Civil P. C. (1908), S. 11 — Parties 
claiming under pa^es in previous suit — • 
Mortgagor and mortgagee — Mortgagee 
is not bound by decision against mort- 
gagor in legal proceeding instituted after 
date of mortgage. 

A person can be said to claim undOT 
another if he derives his title through 
the other one by assignment or otherwise, 
but his title must have arisen subsequent- 
ly to the commencement of the previous 
suit. The entire object is that if the pr<^ 
ceeding originally instituted was right ami 
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proper, then any decision obtained th^e- 
In would bind all persons on whom that 
right or interest might devolve, provid- 
ed the latter set of persons derived any 
tide- through the persons who were par- 
ties to the previous proceeding. A mort- 
gagee is a transferee from the mortgagor 
of an interest in the property mortgaged, 
and as such in respect of the mterest 
conveyed the principie of res judicata is 
applicable. In other words, the rnort- 
gagee would be bound by a decision 
against his mortgagor in respect of the 
property mortgaged, provided the deci- 
sion was arrived at in a suit which w^ 
instituted prior to the mortgage. Thus the 
moitgagee is not bound by a decision 
against his mortgagor, in legal proceed- 
ings instituted after the date of mort- 
gage. AIR 1949 Cal 666 & AIR 1953 Mys 
ail & AIR 1935 All 351, Foil 

(Para 15) 

(C) Civil P. C. (1908), S. 100 — Ques- 
tion as to when there was partition 
among four brothers is entirely one of 
fact — Finding given by AddL Sub- Judge 
cannot be interfered with in second ap- 
peal. . (Para 16) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Andh Pra 388 (V 52) 

= (1965) 2 Andh LT 62 (FB), Tiru- 

mareddi Rajarao v. State of Andhra 


Pradesh l-t 

(1963) AIR 1963 Kerala 137 (V 50)= 

1962 Ker LT 955 (FB), Thycattu- 
seri Church v. Sicillyamma 11 

(1963) AIR 1963 Pat 62 (V 50), 

ML Bibi Aziman v. ML Saleha 8. 9, 14 
(1958) AIR 1958 SC 827 (V 45)= 

1959 SCR 811, Raghunath Das v, 

Gokal Chand 9, 10 

(1953) AIR 1953 Mys 111 (V 40) = 

IIK (1953) Mys 98, Doddarangappa 
V. Kenchegowda 15 

(1949) AIR 1949 Cal 666 (V 36). 

Chandi Prosad Ganguli v. 
Gajadhar Singha tI5 

(1949) AIR 1949 Pat 293 (V 36)=' 

ILR 28 Pat 102 (FB). Lai Bihar! 

Lall V. Beni Madhava Khatri B 

(1937) 1937 Mad WN 465(2). Alag- 
appa Chettiar v. Somasundaram 
Chettiar ID. 

(1935) AIR 1935 All 351 (V 22)=: 

1934 All LJ 597, ML Katori V. 

Om Prakash 15 

(1915) AIR 1915 Mad 405 (Y 2)=i 
ILR 39 Mad 62, Baiznath Lal^ 

V. Ramadoss ' 11 

a913) 17 Cal WN 515=18 Ind Cas 
121, Haridas Roy v. Sarat 
Chandra Dey 13 

a912) 17 Ind Cas 593 (Mad). Venkat- 
ragayya Appa Row v. Sriramulu 11 


Lalnarayan Sinha (Advocate General) 
and Eamnandan Sahai Sinha, for Appel- 
lant R. S. Sinha, Pumendu Narayan j^a- 
sad and Jagdish Pandey. for Respondent 


No. 1; Ashok Kumar for Choudhary, 
S, N. Mishra, for Respondent No. 6. 

TARKESaWAR NATH, J.:— This ap- 
peal by the plaintiff arises out of a suit 
for a declaration that the decree passed 
in Mortgage Suit No. 176 of 1943 was 
illegal, collusive, fraudulent and not bind- 
ing on him and his interest was not affect- 
ed by the said decree. The plaintiff fur- 
ther asked for a decree for recovery of 
possession in respect of a land measuring 
0.91 acre being a portion of plot no. 575 
of khata no. 171 (not 137 as mentioned 
in the plaint) of village Jathuli, touzi no. 
66. The plaintiff wanted a decree for 
mesne profits as well. 

2. The plaintiff stated that one Laksh- 
man Mistry had four sons, namely, Sri- 
cliand, Tulri and Daroga (from one wife) 
and Jagamath (from another wife). All 
of them were members of a joint kfitak- 
shara family and Daroga happened to be 
the Karta of that family. It will be neces- 
sary to state here the names of the other 
members of that family. Srichand had 
two sons. Dhupnarain and Sadhu. Dhup- 
narain left a son. Ramchandra. Tulsi left 
two sons. Banwari and Dargahi. Daroga 
also had two sons, Ramlagan and Bhag- 
wan. Hail (defendant no. 3) is the son 
of Ramlagan, whereas Parbhu and Ram- 
dayal (defendants 4 and 5) are the sons 
of Bhagwan Lakhan Lai (defendant no. 
6) is the minor son of Hari. Banarsi Lai 
and Mukha Lai (defendants 1 and 2) do 
not belong to this family. Sometime either 
in the year 1911 or 1912 dispute arose 
among the three sons of Lakshman on 
one hand and the fourth son, Jagamath, 
On the otlier in respect of the joint 
family properties, and those three full- 
brothers were trying to deprive Jagamath 
of liis share in the familv properties even 
to the extent of executing some fictitious 
documents in favour of strangers. The 
family, however, continued to be joint 
till August, 1924. but by an Ekramama 
dated 22-9-1924 those members separated 
amongst themselves, with the result that 
Srichand. Tulsi and Daroga got 2/7th 
share each in the joint family properties, 
whereas Jagamath got l/7th share 
only. Defendants 3 to 6 were described 
as the defendants second party. 

On 20-4-1942 the plaintiff purchased by 
s sale deed executed by Banwari and 
DargahL the sons of Tulsi, of their in- 
tererts in certain properties, including 
their interest in plot no. 575 of khata 
no. 171 and plot no. 1023 of another 
khata. Defendants 3 to 5 raised a dispute 
wdth regard to the possession of the land 
bearing plot no. 1023 of khata no. 410, 
•with the result that there was a proceed- 
ing under Section 145- of the Code of Cri- 
minal Procedure in respect of the disput- 
ed area. An adverse order was passed 
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against the plaintifi on 20-11-1945, and 
hence he and 12 others instituted Title 
suit no. 189 of 1945 in the Court of Mun- 
sif against Kamprasad, Bihari Lai (who 
are not parties to the suit giving rise to 
tliis appeal), Hari, Parbhu and Ramdayal 
(who are defendants 3 to 5 in the pre- 
sent suit also) and two others, namely, 
Bhagwan and Ramlagan (who were de- 
scribed as defendants second party in 
that suit) for adjudication of their title, 
recovery of possession, mesne profits and 
other reliefs. The plaint was, however, 
returned as the valuation of the suit was 
increased and the plaint was then refiled 
in the Court of Subordinate Judge on 
9-5-1949 and the suit was numbered as 
Title Suit 27 of 1949. That suit was de- 
creed by the Additional Subordinate 
Judge, 2nd Court, Patna, on 22-9-1950. 
The title of the plaintiffs (of that suit) 
was declared, and a decree for recovery 
of possession and mesne profits was pass- 
ed in their favour. The amoimt of mesne 
profits was to be determined in a 
subsequent proceeding. Later on, lo- 
cution Case No. 39 of 1952 was 
filed to execute that decree for mesne 
profits (after ascertainment) and 0.91 
acre out of plot no. 575 was purchased 
by the plainfiff-decree-holders of Title 
Suit No. 27 of 1949 on 19-5-1953. 

3. It appears that on 3I-I-19I7 TuM 
and his two sons, Banwari and Dargahi, 
had sold their 2/7th share in plot no. 575 
to Daroga, with the result that Daroga 
acquired, all told, 4/7th share. On 24-1- 
1936 Daroga executed a mortgage bond 
in respect of 3/7th share of plot no. 575 
in favour of Mukha Lai (present defen- 
dant no. 2), and the mortgagee (defendant 
no. 2) filed Title Suit No. 176 of 1943 to 
enforce that mortgage against defendants 
3, 4 and 5 (the grandsons of Daroga). A 
preliminary mortgage decree was passed 
on 20-11-1944 and the final decree was 
passed on 29-9-1948. Defendant no. 2 
filed Execution Case No. 585 of 1951 to 
execute that decree, and the present de- 
fendant no. 1 (Banarsi Lai) purchased 
1 I. 35 V 2 acres of plot no. 575 on 18-6-1953 
and the sale was confirmed on 18-7-1953. 
Later on, defendant no. 1 applied for de- 
livery of possession in respect of the land 
purchased by him, but the plaintiff resist- 
ed the delivery of possession and hence 
the petition of defendant no. 1 complain- 
ing about the resistance was registered 
as Miscellaneous Case No. 281 of 1954 and 
it was allowed on 17-8-1954, vrith a direc- 
tion to issue a fresh vmt for delivery of 
possession in respect of the land purchas- 
ed by hhn. The plaintiff, being aggrieved 
by tile said order, filed Civil Revision 
No. 913 of 1954 in this court, but it was 
dismissed on 7-9-1955. The plaintiff fur- 
ther aUeged that the sale deed dated 31- 
1-1917 was a fictitious and fraudulent 


one and the said mortgage bond and the 
proceedings in the mortgage suit also 
were fraudulent and collusive. The case 
of the plaintiff was that he was not at 
all a party to the Title (Mortgage) Suit 
No. 176 of 1943, and hence the decree 
p^sed in that suit was not binding on 
him. The suit giving rise to this appeal 
was instituted on 6-9-1956 for the reliefs 
already indicated, 

4. Defendant no. I contested the suit 
On grounds inter alia that the four sons 
of Lalcshman had separated long before 
the year 1917 and they were dealing with 
the properties separately from time to 
time. The Ekramama of the year 1924 
referred to by the plaintiff was not a 
valid one and, in any event, by that Ik- 
ramama there was only an adjustinenf 
of certain disputes amongst the four bro- 
thers and it did not, in any way, affect 
the right acquired by Daroga by virtue 
of the sale deed dated 31-1-1917. That 
sale deed was executed by Tulsi and his 
two sons for legal necessity and Daroga 
acquired a valid title in respect of 4/7th 
share in the disputed plot no, 575. He fur- 
ther stated that Daroga had validly exe- 
cuted the mortgage bond dated 24-1-1936 
in respect of 3/7th share of plot no. 575, 
and on his failure to pay the mortgage 
dues Title (Mortgage) suit no. 176 of 1943 
was rightly instituted and a decree ob- 
tained in that suit The auction sale hi 
respect of I. 35 V 2 acres of plot no. 575 on 
48-6-1953 as well was quite valid and 
legal. He challenged the sale deed dated 
20-4-1942 in favour of the plaintiff as 
havmg been collusive and fictitious, inas- 
much as Banwari and Dargahi had no 
subsisting right at all to transfer the pro- 
perty by that sale deed. The other plea 
taken by defendant no. 1 was that the 
suit was barred by limitation. 

5. The Additional Munsif held that 
the suit was barred by time under Arti- 
cle llfi) of the Limitation Act, as it was 
instituted more than a year after the 
order passed by the executing court on 
47-8-1954. But besides this, he further 
held that the sale deed in favoiur of the 
plaintiff dated 20-4-1942 executed by the 
sons of Tulsi was invalid and illegal, as 
those heirs of Tulsi had no right to 
transfer the land mentioned in that sale 
deed. In other words, the plaintiff had ac- 
quired no title. In view of those findings, 
he dismissed the suit. Being aggrieved by 
the dismissal of the suit, the plaintiff filed 
an appeal, but he was unsuccessful and 
the appeal was dismissed by the Addi- 
tional Subordinate Judge. Hence, the 
plaintiff has filed this second appeal. 

6. The learned Advocate General for 
the appellant raised two points in th fe 
appeal. The first one was that the ^Courts 
bwow had taken an erroneous view on 
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the question of limitatioii and the suit In 
fact was not barred by ttoe. ^The second 
point was that the decision in the pre- 
vious Title Suit No. 27 of 1949 ■ operated 
as res judicata and it was not open to 
the Courts below to hold that there was 
any separation among the four brothers, 
Srichand, Tulsi, Daroga and Jagama& 
before the year 1917.’ It wiU be conveni- 
ent to deal with these points in the ordep 
En which they have been urged, 

7. In order to appreciate the conten- 
tion of the learned Advocate General on 
the first point, it is necessary to mention 
the relevant dates once again. Miscella- 
neous Case No. 281 of 1954 under Order 
21, Rule 97 was allowed on 17-8-1954. 
Thereafter, the plaintiff filed Civil Revi- 
sion No, 913 of 1954 in this Court on 
28-9-1954 but it was dismissed on 7-9- 

1955, The present suit was filed on 6-9- 

1956. The contention was that the suit 
was within one year of the order of this 
Court in the said Civil revision and in 
any event the plaintiff was erititled to 
get the benefit under Section 14(1) of the 
limitation Act (before the present amend- 
ment of the said Act) in- respect of the 
entire period commencing from 18-8-1954 
and ending on 7-9-1955. Section 14(1) of 
the Limitation Act, 1908, reads thus: 

"In computing the period of limitation 
prescribed for any suit, the time during 
which the plaintiff has been prosecuting 
with due diligence another dvil proceed- 
ing. whether in a court of first instance 
or in a court of appeal, against the defen- 
dant, shall be excluded, where the pro- 
ceeding is founded upon the same cause 
of action and is prosecuted in good faith 
in a Court which, from defect of jurisdic- 
tion, or other cause of a like nature, is 
unable to entertain it,” 

Explanation I of that section reads thus: 

"In excluding the time during which 
a former suit or application was pending 
the day on which that suit or application 
was in^tuted or made, and the day on 
which the proceedings therein ended, 
shall both be counted.” 

The real purpose of this section Is to 
extend the period of limitation prescrib- 
ed^ by adding the period during which the 
suit or other proceeding has been prose- 
cuted _ with due diligence and in good 
faith in a Court which, either on account 
of defect of jurisdiction or other cause 
of a like nature was unable to entertain 
it. In other words, if a person has tried his 
level best to get his case tried on the 
merits but, if on accormt of defect of 
jurisdiction or other cause of a like 
nature, his case cannot be tried, then he 
should .get^ the benefit in respect of the 
period during which he diligently prose- 
cuted that srut or other proceeding. 


8. According to Article llA of the 
Limitation Act, 1908, a suit has to be in- 
stituted by a person within one year of 
the date of the order passed against him 
in a proceeding under Order 21, Rule 97 
of the Code of Civil Procedure. In the 
present case, the order of the executing 
Court againrt the plaintiff was passed on 
17-8-1954 and, therefore, the period of 
one year has to be calculated from 18-8- 
1954 itself. 

The plaintiff. Is, however, entitled to 
get the benefit under Section 14 of the 
limitation Act. in the sense that the 
period dming which his application (civil 
revision) was pending in this court, has 
to be excluded. The contention of the 
learned Advocate General, however, was 
before the filing of the Civil revMon 
in this court the plaintiff had to obtain 
the certified copy of the order dated 17-8- 
1954 (Ext. Anga) and, besides that, he had 
to_ make necessary preparations for the 
filing of the civil revision and as such the 
plaintiff was entitled to exclude the 
entire period commenting from 18-^ 
1954 ^_d till the filing of the application 
in revision. He, however, fairly conceded 
that if that period would not be exclud- 
ed, then this suit tmder Order 21, Rule 
103 of the Civil Procedture Code vras ob- 
viously barred by time, as it was not in- 
stituted within one year of the order 
dated 17-8-1954. According to Article llA 
of the Limitation Act. the present suit 
ought to have been instituted within one 
year of the said order. The learned Addi- 
tional Subordinate Judge relied on the 
decision in Mt. Bibi Aziman v. Mt Saleha, 
AIR 1963 Pat 62 and held that the plain- 
tiff was not entitled to exclude that 
period and hence the suit was barred by 
time. 

The short question for considera- 
tion is as to whether the plaintiff was 
entitled to exclude the said period accord- 
ing to the provisions of Section 14(1) of 
the Limitation Act. The learned Advocate 
General submitted that it was true that 
in the case of Mt Bibi Aziman, AIR 1963 
Pat 62, only the actual period during 
which an application in revision filed ear- 
lier remained pending was excluded 
under Section 14(1), but this view was not 
a sound ' one on account of the earlier 
decision of the Supreme Com± in Raghu- 
nath Das v. Gok^ Chand, AIR 1958^ SC 
827. It is thus necessary first to consider 
the Division Bench decision of this court 
in the case of Mt Bibi Aziman, AIR 1963 
Pat 62. The Miscellaneous Case No. 42 of 
1953 was dismissed on 14-5-1954 and hence 
the plaintiffs had filed Civil Revision No. 
699 of 1954 on 3-8-1954. but it was dis- 
missed summarily on 16-9-1954. The suit 
giving rise to that appeal was then filed 
on. 14r-9-1955. A qu^tion. arose whethec 
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the suit was barred by time. Reliance was 
placed on the Full Bench decision of this 
court in Lai Bihari Lall v. Beni Madhava 
Khatri, ILR 28 Pat 102= AIR 1949 Pat 
293 and it w’as held that the plaintiffs 
were entitled to deduct the period from 
3rd August, 1954 to 16th September, 
1954 only, but even then the suit insti- 
tuted on 14-9-1955 was barred by time, 
inasmuch as they had made a long delay 
for a period of one year in instituting 
tliat suit after the dismissal of their ap- 
plication in revision. 

In order to get rid of that difficulty, 
learned counsel for the appellants had 
submitted that the "date of order” in 
Article llA of the Indian limitation Act 
should be taken to mean the date of the 
final order, from which the period of one 
year, prescribed for a suit under that Arti- 
cle, should commence. But this submis- 
sion was not accepted and it was pointed 
out that the order passed in the miscella- 
neous case in fact gave a cause of action 
to the plaintiffs for a suit to establish the 
right which they claimed in respect of 
possession of the property in question. I 
held distinctly in that case that the order 
dated 14-5-1954 being adverse to the 
plaintiffs their cause of action accrued on 
that date, and the period of limitation for 
tlie suit commenced immediately after 
the passing of that order but they could 
take the benefit of Section 14(1) so far 
as the period between 3rd August, 1954 
and 16th September 1954 was concerned. 

10. The learned Advocate Gleneral laid 
great stress on the decision of the Sup- 
reme Court in the case of Raghunath Das, 
AIR 1958 SC 827. The order of the Court 
accepting the award with certain modi- 
fication was passed on 18-11-1936. On 15- 
11-1939 Raghunath Das filed an application 
in the court of the District Judge for 
execution of the decree passed in terms 
of the modified award, but the said ap- 
plication was dismissed on 23-12-1942 on 
tile objection of Gokul Chand. 

On appeal by Raghunath Das to the High 
Court, a learned Single .Tudge accepted 
the appeal on 5-4-1944, but on Letters 
Patent Appeal filed by Gokul Chand. the 
Division Bench reversed the order of the 
learned Single Judge on 15-3-1945 and 
restored the order of dismissal passed by 
the Subordinate Judge (to whom the 
execution had been transferred). Raghu- 
nath Das, having failed to get relief granted 
to him by the said decree instituted suit 
no. 80 of 1945 against Gokul Chand on 
21-8-1945 for recovery of a certain sum 
still due out of the sum awarded in his 
favour. That suit was decreed on 22-12- 
3945 and there being no appeal that 
decree became final On 5-6-1946 Raghu- 
nath Das filed Suit No. 239 of 1946 


claiming inter alia that Gokul Chand be 
ordered to transfer G. P, Notes of a 
certain value. A question arose in the 
appeal arising from that suit as to whe- 
tlier that suit was haired by time. It was 
pointed out in that case that the period 
of limitation fixed by Article 120 was six 
years from the date when the right to sue 
accrued. The plaintiff in that case, in order 
to be within the period of limitation 
claimed to exclude the period, November 
15, 1939 to March 15, 1945, spent in the 
execution proceedings. Their Lordships 
quoted the provisions of Section 14(1) of 
the Indian Limitation Act and thereafter 
observed as follows: — 

"The respondent contends that the 
above section has no application to the 
facts of . his case We do not think that 
such contention is well founded. The exe- 
cution proceedii^s initiated by Raghxmath 
Das were certainly civil proceedings and 
there can be no doubt that he prosecuted 
such civil proceedings with due diligence 
and good faith, for he was obviously 
anxious to have his share of the G. P. 
Notes separately allocated to him. He 
lost in the execution court but went on 
appeal to the High Court where he suc- 
ceeded before a single Judge, but even- 
tually he failed before the Division Bench 
which reversed the order the Single 
Judge had passed in his favour. There- 
fore, there can be no question of want 
of due diligence and good faith on the 
part of Raghunath Das. In the next place 
the section excludes the time spent both 
in a court of first instance and in a court 
of appeal. Therefore, other conditions, 
being satisfied the entire period mentioned 
above would be liable to be excluded." 

The learned Advocate General submit- 
ted that in that case their Lordships 
had excluded the entire period, Novem- 
ber 15, 1939 to March 15, 1945. His fur- 
ther submission was that some time must 
have elapsed between the order of the 
executing court and the filing of an ap- 
peal in the. High Court which was put up 
before a Single Judg^ and similarly a 
few days must have intervened between 
the date of order of the Single Judge 
and the date when the Letters Patent Ap- 
peal was filed. According to him, even 
those intervening periods also were ex- 
cluded under Section 14(1) and that was 
really the effect of the decision of their 
Ijordships. With regard to this conten- 
tion, it is necessary to point out that the 
question as to whether the intervening 
periods should be excluded or not does 
not seem to have been raised and it can 
not thus be said that their Lordships dealt 
with that question and expressed their 
opinion on that question. On the other 
hand, they observed that the time spent 
both in a court of first instance and in a 
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Court ' of appeal had to he excluded, 
position thus is that only the period 
during which the proceeding actually re- 
mains pending either in the court of 
instance or in the court of appeal can be 
excluded under Section 14(1). The deci- 
sion of the Supreme Court cannot be, in- 
terpreted in the manner suggested by the 
learned Advocate GeneraL 

11. The learned Advocate General 
referred to Tirumareddi Rajarao v. State 
of Andhra Pradesh, AIR 1965 Andh Pra 
388 (FB), to support his contention that 
the provisions, of Section 14 should be 
interpreted liberally and _ the plaintiff in 
the present case was entitled to exclude 
the period whidrv intervened between the 
date of the order of the executing court 
and the date of the filing of the appli- 
cation in revision. 

In that case the appellants had filed an 
application under Order 21, Rules 100 
and 101 of the Civil Procedure Code 
claiming the properties as their own and 
seeking to dispossess the Government as 
representing the decree-holder-auction- 
purchaser. That application was rejected 
by the executing court on 9-7-1953. In- 
stead of having recourse to Order 21, 
Rule 103 of the Code the appellants filed 
a civil revision petition in the High Court 
of Judicature at Madras on 23-9-1953. But 
the petition was dismissed on 18-10-1955 
presiamably for the reason that it did not 
involve any question relating to jurisdic- 
tion within the connotation of section 115 
of the Code 

The appellants then filed a suit on 15- 
10-1956 for the setting aside of the adverse 
order dated 9-7-1953, but the suit having 
been instituted more than one year after 
the date of the impugned order as pre- 
scribed by Article 11 A of the Indian 
Limitation Act, the appellants sought the 
aid of Section 14 of that Act. The defen- 
dants pleaded that Section 14 (1) of the 
Limitation Act enabled the plaintiffs to 
deduct orfiy the period between the date 
of the filing of the civil revision petition 
and the disposal thereof, L e.. from 23-9-. 
1953 to 18-10-1955. This defence prevail- 
ed with the Courts below and the suit 
was dismissed as it was not brought with- 
in one year (excluding the period of 
pendency of the civil revision petition), 
although the finding on the question of 
title was in favour of the appellants. The 
aggrieved plaintiffs filed a second appeal 
which was ultimately referred to a Full 
Bench, inasmuch as the decision of that 
appeal turned entirely on the proviaons 
of Section 14 of the Limitation Act The 
question .to be answered by the Full 
Bench was formulated in these words; 

"Whether the consistent view as held 
in "Venkatragayya Appa Row v. Sriramulu 
(1912) 17 Ind Cas 593 (Mad); Baiznath 
Lala V, Ramadoss, ILR 39 Mad 62=AIR 


1915 Mad 405 and Alagappa Chettiar v, 
Somasundaram Chettiar, 1937 Mad WN 
465(2) that only the pendency of the in- 
fructuous revision should be excluded 
tmder Section 14(1) of the Limitation Act, 
requires re-consideration in view of 
Rule 41-A(2) of the Appellate Side Rules 
piescribing the period of 90 days for 
civil revision petitions, or for any other 
reason, so as to exclude the entire period 
from the date of the adverse order to 
the date of disposal of the infructuous 
revision xmder the said provision of the 
Limitation Act” 

Dealing with this question their Lord- 
ships observed as follows: 

"It is also to be borne in mind that sub- 
section (1) makes no reference to the pen- 
dency of the suit, appeal or other pro- 
ceeding in a Court of Law. The legis- 
lature has used words of general import 
and of widest amplitude. So. we do not 
find any justification for reading as res- 
triction into that sub-section and to hold 
that the time during which a party was 
engaged in taking steps for invoking the 
aid of the Court falls outside the contem- 
plation of that section. If we give effect 
to the contention urged on behalf of the 
respondents while the pendency of a pro- 
ceeding in a Court could be deducted ia 
computing the period of limitation, the 
time occupied in obtaining certified copies 
of the judgment, which is an essential 
requisite for the filing of an appeal or 
revision in the higher Court has to be 
disregarded for purposes of Section 14. 
We do not think that the legislature 
would have contemplated such a situation. 
It would certainly result in an anomaly 
to hold that the time covered by tal^g 
steps absolutely necessary for initiating 
proceedings in a Court should be includ- 
ed in calculating the period of limitation 
while the time during which a former 
suit or application was pending in a Court 
should be excluded. In our considered 
judgment, the Section does not make any 
distinction between the steps which a 
litigant has to take to initiate proceedings 
Sn a Court and the actual pendency of 
those proceedings in the Court.” 

The ultimate conclusion of their Lord- 
ships was that there was no scope for 
limiting the ambit of Section 14 to pen- 
dency of infructuous proceedings in a 
Court of Law and to disregard the time 
talren for taking the Indispensable and 
preparatory steps to institute proceedings 
which ultimately proved to be fruitle^. 
The answer to the question was given in 
this manner. With ^eat respect. I am 
unable to share the view taken by their 
Lordships, inasmuch as the prosecution of 
a civil proceeding, whether in a Court of 
first instance or in a court of appeal is 
absolutely necessary and the time spent 
during that prosecution alone has to be, 
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excluded under Section 14, There is 
nothing in Section 14(1) which can justify 
the view that the time taken by a party 
in taldng steps for invoking the aid of 
the Court should also be excluded while 
computing the period of limitation. Ex- 
planation I to Section 14 clearly provides 
that in excluding the time during which 
a former suit or application was pending, 
the day on which that suit or application 
was instituted or made, and the day on 
which the proceedings therein ended, 
shall both be counted. Section 14 has to 
be read as a whole along with the Expla- 
nation to that section. It is true that in 
Section 14 (1) the word 'prosecution’ has 
been mentioned, but in Explanation I 
the word 'pending’ has been mentioned. 
The position thus is that reading section 
14(1) along with Explanation I, it is the 
pendency of a civil proceeding, either in 
a Court of first instance or in a Court of 
appeal, which has to be enquired into and 
then the Court has to ascertain the period 
during which the proceeding actually 
remained pending. The view which I am 
taldng is in consonance with the princi- 
ples laid down in Thycattuseri Church v. 
SicUlyamma, AIR 1963 Ker 137 (EB). The 
majority view in that case was ex- 
pressed in these terms: 

"Assximing, vnthout deciding, that Sec- 
tion 14, Limitation Act, applies, it allows 
exclusion only of 'the time during which 

the plaintiff has been prosecuting 

another civil proceeding, which is the 
revision petition in this case. The period 
of actual pendency of the revision peti- 
tion can alone be thus excluded from 
cbmputation . . . .Plaintiff can therefore 
claim exclusion only of the period which 
with his filing of the revision petition and 
ended with the passing of the order there- 
on. He cannot exclude the period between 
the date of the order of the executing 
Court and the date of his filing the revision 
petition, for he could not have been pro- 
secuting a proceeding while he was mere- 
ly maMng up his mind to apply for revi- 
sion.” 

Govindan Nair. J., took the view that 
under Article llA the period of 
one year provided by that Article 
should be computed from the date of the 
order of the revision in the High Court 
and not the date of the order of the 
execution Court, and as such his Lord- 
ship did not go. into the question as to 
whether Section 14 of the Limitation Act 
was attracted. In other words, his Lord- 
ship refrained from expressing any opi- 
nion on that point. So far as the contrary 
view talcen by Govindan Nair J., is con- 
cerned, it has not been urged in the pre- 
sent case that the period of one year 
should be counted from the date of the 
order m revision, and it is thus not neces- 
sary to deal with that aspect. 


12. The provisions of Section 14(1) of 
the Limitation Act are quite clear and 
there is absolutely no difficulty in inter- 
preting those provisions. This section pro- 
vides for exclusion of time. A question 
arises as to which time has to be exclud- 
ed? The answer is furrushed by Section 
14 itself, inasmuch as it envisaged that 
the time during which a dvil proceeding 
has been prosecuted with due diligence, 
whether in a' Court of first instance or in 
a court of appeal, has to be excluded. 
There must he actual prosecution of the 
tavil proceeding, either in the Court of 
first instance or in the Court of appeal. 
What should be deemed to be the period 
dining which a proceeding can be said to 
have been prosecuted? In order to get an 
answer to this question Explanation I to 
Section 14 is helpful A proceeding should 
be deemed to have started on the date of 
the presentation of the plaint or applica- 
tion. In other words, the date of prosecu- 
tion can be safely said to be the date 
when the proceeding commenced. The date 
when the proceeding came to an end can 
be said to be the date of termination of 
the proceeding. The entire period from 
the date of ini^tution of the suit till its 
disposal can alone be said to be the 
period during which the suit or the civil 

K roceeding was prosecuted. This period 
as to be excluded under Section 14(1) 
and nothing more, 

13. I would now refer to Haridas Ray 
V. Sarat Chandra Dey, (1913) 17 Cal WN 
515. The plaint in that case was filed on 
25th February, 1907 (24th February being 
a Sunday), that is to say, on the last day 
of the period of limitation. The Subordi- 
nate Judge raised and tried an issue on 
the question of valuation and held that 
the value of the suit was less than Rs. 
ioOO. He accordingly returned the plaint 
to the plaintiff on 30-1-1908 for presenta- 
tion to the proper Court within a week. 
The proper Court was the Court of the 
Munsif of Ranaghat, and the plaint was 
filed in that Court on 4th February, 1908. 
The defendant took the plea that tbe suit 
was barred by limitation and contended 
that the plaintiff was entitled only to the 
allowance for the. period during which the 
suit was actually being tried in the Court 
of the Subordinate Judge as provided 
under Section 14 of the limitation Act 
and the Subordinate Judge could not ex- 
tend that period by his order directing the 
plaintiff to file the plaint in the proper 
Court within a week. 

Five days had elapsed between the 
return of the plaint by the Subordinate 
Judge and the refiling of the same in the 
Court of the Munsif of Ranaghat. with 
the result that the period of limitation 
was . exceeded by five days. The Munsif 
held that tbe suit was barred by limita- 
tion and he dismissed it. On first appeal. 
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the District Judge set aside the judgment 
and decree of the Mimsif and remanded 
the suit to him for trial. Against the 
order of the District Judge an appeal was 
filed before the High Court Their Lord- 
ships held that the view taken by the 
Munsif was quite correct^ and only the 
period during which the suit was pending 
in the Subordinate Judge’s Court without 
jurisdiction could be excluded tmd^ Sec- 
tion 14 of the Limitation Act and, in that 
view of the matter, the suit of the plain- 
tiff stood dismissed with costs. 

14. On a consideration of the question 
of limitation I am of the opinion that the 
plaintiff could el aim exclusion only of 
the period which was taken in the pro- 
secution' of the civil revision application 
in this Court and he cannot exclude the 
period between the date of the order of 
the executing Court and the date of filing 
of the revision petition (28-9-.1954). The 
learned Addition^ Subordinate Judge has 
rightly excluded the period during which 
the application in revision was pending 
Sn this Court. But even after that exclu- 
sion the suit filed on 6-9-1956 was 
barred by time. I would thus affirm this 
finding of the learned Additional Subor- 
dinate Judge. The learned Advocate 
General had further suggested that this 
second appeal should be referred to a 
larger Bench in order to examine further 
the provisions of Section 14 of the limi- 
tation Act and to ascertain, the correct- 
ness or otherwise of the view taken in the 
case of Mt. Bibi Aziman, AIR 1963 Pat 62. 
But I do not find any justification for 
adopting that course. 

15. The second point which arises In 
this appeal is as to whether the decision 
in Title Smt No. 27 of 1949 dated 22nd 
September, 1950, operated as res judicata. 
The plaintiff (who was plaintiff no. 1 in 
that suit) and pl^tiffs 2 to 13 (of that 
suit) had described the properties in 
Schedule I of the plaint of that suit in the 
following manner: 

share in Mauza Sambalpore 
ilalmdumpore bearing tauri. No. 16 C 
Laknra.i including garden known as 6 
(ax) Bigha was measuring 3.18 acres in 
Plot No. 1023 under Khata No. 410 . . 

The plaintiffs there wanted a dedara- 
hon of fteir title, recovery of possession 
and mesne profits, besides other reliefs in 
respect of that property. Their case was 
that after the death of Lakshman Mistry 
his sons, Srichand, Daroga, Tulsi and 
Jagamath partitioned the family proper- 
ties. Daroga. Tulsi and Srichand took 
2/7th share each, viz., 4 annas 6 pies each, 
whereas Jagamath took l/7th share, viz., 
2 annas 6 pies, in the joint family pro- 
I^rties. They further stated that plain- 
tiff No. 1 was the purchaser of 4 annas 6 
pies and odd diare of the properly in suit 


by a registered sale deed dated 20-4-1942 
(not 2-4-1942, as stated in the plaint) exe- 
cuted by Dargahi and Banwari, sons of 
Tulsi, The position thus w?as that that suit 
was not in respect of any portion of plot 
No. 575 (which is in dispute in the pre- 
sent suit giving rise to this appeal). The 
case of defendant No. 3, Hari Mistry, in 
that suit, on the other hand, was that the 
sons of Lakshman Mistry separated 
during the lifetime of Lakshman and the 
property in dispute (that suit) was ac- 
quired in the year 1896 by Daroga alone 
out of his self-acquired income and that 
the brothers of Daroga had absolutely no 
concern with that property. Issue No. 4 
in that suit was as to whether the sale 
deed dated 2-4-1942 (which ought to be 
20-4-1942) and the tiara dated 8-11-1943 
were valid and genuine? 

Issue No. 6 was whether Daroga and his 
two brothers were separate from Laksh- 
man? The case of the plaintiffs in that 
suit was that all the sons of Lakshman 
were joint amongst themselves till the 
year 1924 and the separation took place 
in that year. The Additional Subordinate 
Judge, 2nd Court, Patna, tried the suit 
and decreed the suit on 22-9-1950. He 
believed the case of the plaintiffs that 
Jagarnath and his brothers were joint till 
the year 1924 and separation took place 
in that year. He disbelieved the case of 
defendant No. 3, that Daroga and his 
brothers were separate in the lifetime of 
Lakshman. He further found that the 
defendants had failed to prove that the 
disputed property was the self-acquired 
property of Daroga. The sale deed relied 
upon by the plaintiffs in that case vras 
treated as valid and the ultimate conclu- 
sion was that the plaintiffs had proved 
their title and possession in respect of 
the diluted property in which plaintiff 
No. 1 had 9 annas share, whereas plain- 
tiffs 2 to 9 had 7 annas share. The learn- 
ed Advocate General pressed that these 
findings operated as res judicata and the 
same question could not be reagitated by 
the present defendants in the suit which 
had given rise to this appeal Section 11 
of the Civil Procedure Code, omitting the 
Explanations, reads thus: 

'’No Court shall try any suit or issue in 
which the matter (hrecliy and substan- 
tially in issue has been directly and sub- 
stantially in issue in former suit between 
the same parties, or between parties under 
whom they or any of them claim, litiga- 
ting under the same title in a court com- 
petent to try such subsequent suit or the 
suit in which such issue has been subse- 
quentiy raised, and has been heard and 
finally decided by such Court.” 

It is quite clear that the present defen- 
dants 1 and 2 were not parties to Title 
Suit No. 27 of 1949. The next question 
which arises for consideration is as to 
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whether these defendants were making 
any claim under persons who were parties 
to that suit and whether they were liti- 
gating under the same title. A person can 
be said to claim under another if he 
derives his title through the other one by 
assignment or otherwise, but his title 
must have arisen subsequently to the 
conmencement of the previous suit. The 
entii’e object is that if the proceeding ori- 
ginally instituted was right and proper, 
then any decision obtained tiierein woidd 
[bind all persons on whom that right or 
interest might devolve, provided the latter 
set of persons derived any title through 
the persons who were parties to the 
previous proceeding. A mortgagee is a 
transferee from the mortgagor of an in- 
terest in the property mortgaged, and as 
such in respect of the intere^ conveyed 
the principle of res judicata is applicable. 
In other words, the mortgagee would be 
bound by a decision against his mortgagor 
in respect of the property mortgaged, 
provided the decision was arrived at in a 
suit which was instituted prior to the 
mortgage. Some relevant dates have to be 
noticed once again in this connection. The 
mortgage bond by Daroga was executed 
in favour of the present defendant no. 2 
on 24-1-1936 in respect of 3/7th share of 
plot No. 576, and on the basis of that 
mortgage bond defendant No. 2 instituted 
Title Suit No. 176 of 1943 against defen- 
dants 3, 4 and 5 (the grandsons of Daroga), 
In execution of that mortgage decree 
defendant No. 1 purchased l.SSVz acres 
(corresponding to 3/7th share) of Plot No. 
576 on 18-6-1953. In other words, instead 
of the decree-holder (defendant No. 2) 
having purchased the property, there was 
a stranger purchaser, such as defendant 
No. 1. Title Suit No. 27 of 1949 was 
decided on 22nd September, 1950. and 
this was long after the execution of the 
mortgage bond in the year 1936. The posi- 
tion thus is that neither the mortgage 
(defendant No. 2) nor the auction ptm- 
chaser (defendant No. 1) can be bound 
by the decision in Title Suit No. 27 of 
1949. If defendant No. 2 had acquired 
the mortgagee’s interest after the decd- 
don of that suit, the position would have 
been quite different; but it is not so in 
the present casa I would refer in this 
connection to Chandi Prosad Ganguly v. 
Gajadhar Singha, AIE 1949 Cd 666. On 
a review of a catena of decisions Das 
Gupta, J„ who delivered the leading judg- 
ment, observed in paragraph 17 as fol- 
lows: 

"In the face of this long Ehe of deci- 
sions of this Court, and also of other High 
Courts in India the question whether the 
mortgagee is boimd by a decision againrt 
his mortgagor, in legd proceedings insti- 
tuted after the date of the mortgage is 
no longer open to discussion. The ques- 
tion is concluded by authority. 3^e may. 


add that we respectfully agree with the 
proposition laid down in these decisions, 
and hold that the mortgagee is not bound 
by a decision against his mortgagor, in 
legal proceedings instituted after the date 
of mortgage.’’ 

A similar view was taken in Dodda- 
rangappa v. Kenchegowda, AIR 1953 Mys 
111. Mallappa J. quoted the following ob- 
servations made in Mt. Katori v. Om 
Prakash, AIR 1935 AU 351: 

"Any decision obtained against a mort- 
gagor after the execution of a mortgage- 
deed cannot operate as 'res judicata’ 
against the mortgagee, if he (the mort- 
gagee) was not a party to the suit Much' 
less will a decision between a transferee 
of the mortgagor and a third ' person 
operate as 'res judicata’ between the mort- 
gagee and. such transferee when the same 
question arises in a subsequent suit. The 
mortgagee caimot be considered to be 
litigating imder the same title in the 
subsequent as the mortgagor did in tte 
earlier suiL Nor can be be said to iie liti- 
gating under the same title as the trans- 
feree of the mortgagor." 

This view was adopted by his Lord^p. 
I am in full agreement with the principles 
laid down in these decisions, and I have 
not the least hesitation in holding that 
the decision in Title Suit No. 27 of 1949 
cannot operate as res judicata, and it was 
open to the Courts below to consider the 
case of tbe respective parties on the ques- 
tion of separation among the four sons 
of Lakshman. 

16. The case of the plaintiff was that 
the said four brotliers remained joint till 
the year 1924 and thereafter there was a 
partition in the same year. The case of 
the contesting defendants, on the other 
hand, was that there was a separation 
among the four brothers even before the 
year 1917 when Tulsi and his two sons 
sold 2/7th share in Plot No. 575 to 
Daroga. Subsequently, Daroga had ex^ 
cuted a mortgage bond on 24-1-1936 in 
favour of defendant No. 2 in respect of 
3/7th rtiare of the same plot. On a care- 
ful consideration of the oral and docu- 
mentary evidence, the Courts below 
disbelieved the case of the plaintiff and 
accepted the case of tbe defendants. The 
case of the contesting defendants having 
been accepted, it is quite clear that the 
vendors of tbe plaintiff, Banwari and 
Dargahi, sons of fftilsi were not entitled 
to execute the sale deed dated 20-4-1942 
in favour of tbe plaintiff and the plain- 
tiff acquired no title in respect pf the 
land in suit on the basis of tbe said sale 
deed, inasmuch as Tulsi had already part- 
ed with his share in Plot No. 575 in favour 
of Daroga. The learned Additional Sub- 
ordinate Judge gave a categorical finding 
in view of the oral and documentary evi- 
dence that Tulsi’s sons had neither title 
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nor possession in respect of Plot No. 575 
and hence the plaintiS acquired neither 
title nor possession in respect of the dis- 
puted land. Mr. Ramnandan Sahai Sinha, 
who also appeared on behalf of the appel- 
lant, submitted towards the close of the 
argument that the evidence of D. Ws. 1 
and 3 had not been properly considered 
by the learned Additional Subordinate 
Judge and, therefore the finding given by 
him was vitiated. 

I do not find any justification for ac- 
cepting this contention, inasmuch as the 
learned Additional Subordinate Judge has 
referred to the evidence of D. W. 1 and 
pointed out that he was a competent wit- 
ness and- he had deposed that there was 
partition in the family of TulsL His testi- 
mony was accepted by the learned Addi- 
tional Subordinate Judge, as. according to 
him, it fitted in with the circumstances 
and other documents. The question as to 
when there was a partition among the 
four brothers was entirelv one of fact 
and the finding given bv the learned 
Additional Subordinate Judge cannot be 
interfered, with in this second appeaL 
Learned counsel for the appellant has not 
been able to point out that any error of 
recording was committed by the Court 
before giving that finding. I am of the 
opinion that the Couiis below hav6 
rightly dismissed the plaintiff’s suit 

17. In the result, the appeal is dismiss- 
ed with costs payable to respondent No. 1 
(defendant No. 1). 

18. DUTTA, Jj— I agree. 

Appeal dismissed. 
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S. C. mSRA, C. J. AND B. D. SINGH J. 

Hansraj Bagracha and others, Pett- 
iioners v. State of Bihar and others, Res- 
pondents. 

Civil Writ Jurisdiction Cases Nos. 520 
and 759 of 1967 with Civil Writ Jiuisdic- 
tion Cases Nos. 6 and 34 of 1968, D/- 4-1- 
, 3969. 

Sales Tax — Bihar Sales Tax Act (19 of 
1959), Ss. 3A, 5 A, 42 and 46(l)(u) — 

Bihar Sales Tax Rules (1959), Rr. 31B 
and 8C — Constitution of India, Arts. 
.301, 304(h) Proviso -and 245 — Central 
Sales Tax Act (1956), S. 15 — Ss. 3A and 
5A do not contravene Art. 301 of Consti- 
tution or S. 15_oI Central Act — Ss. 42 
and 46 not invalid on ground of excessive 
delegation of legislative functions — 
Rr. 3lB and 8C are reasonable and vafid— 
Fresh assent of President not necessary 
merely because Ss. 42 and 46 have heen 
used for new purpose. 

Anon-discrinunatory taxon intra-Stafe 
sales does not, per se, offend Art 301 of the 
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Constitution, unless it directly impedes 
the very movement or transport of the 
goods Under the Bihar Sales Tax Act, 
1959, the tax imposed by Ss. 3A and 5A, 
which were introduced from 1-4-1967, is 
non-discriminatory. It places the burden 
uniformly on goods without reference to 
the territory or the source wherefrom 
they may be derived. The tax being a tax 
on intra-State sale is not with reference 
to movement, and does not otherwise 
impede movement. S. 42 and Rule 31B of 
the Bihar Sales Tax Rules (1959) do not 
impede movement at alL Even assuming 
that they do so the tax is not condition- 
ed by or with reference to movement. 
The tax burden does not impede move- 
ment Ss. 3A and 5A were made at a dif- 
ferent point of time than S. 42 and B, 
31 B and the former were quite indepen- 
dent of the latter. Ss. 3A and 5A are com- 
pletely independent and separate and 
they do not depend upon the existence of 
S. 42 and Rule 31 B. The burden of the 
tax arises immediately when a first pur- 
chase by the registered dealer takes place, 
which has been made abundantly clear 
in Rule 8C. The movement may or may 
not take place at aU of such purchased 
goods. They may be consumed in the 
State itself, and if at all they are moved, 
that is an event distinct and separate 
from the purchase. Ss. 3A and 5A are 
not attracted to a case where the purchase 
is connected with movement and where 
the movement is in pursuance of a con- 
tract of sale or purchase. When such 
transactions become inter-State sales, 
they are expressly excluded under the 
provisions of S. 4 of the Bihar Act. Ss. 
3A and 5A have no application to such 
inter-State sales. These two sections are 
attracted only to the transactions which 
are taxable as intra-State purchases, 
which are transactions distinct from the 
movement. Under the Bihar Act, the im- 
pact of the lax is unequivocally, definite- 
ly and clearly placed, at the point of the 
first purchase, made from a person other 
than a registered dealer. The first pur- 
chase by registered dealer is clearly and 
definitely made by the Act as the tax- 
able event and no subsequent purchase 
of the same commodity is taxable under 
Ss. 3, 3A, 5 A. 6(3) and Rule 8C. In regard 
to a scheme of taxation where the last 
sale is sought to be taxed, possibly some 
machinery might be needed. But as re- 
gards the Bihar Act, which provides for 
the taxation of the very first sale or pur- 
chase by a registered dealer, no inachi- 
nery is required because the tax is un- 
equivocal and definite. There is no tmcer- 
t^ty about it. As soon as a registered 
dealer makes his first purchase, he is 
bound to know that his purchase is tax- 
able, He knows it and needs no investiga- 
tion. Thus the provisions, contained rmder 
Ss. 3A and 5A of the Bihar Act do not 
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contravene S, 15 of the Central Sales Tax 
Act nor are they violative of Art. 301 of 
the Constitution of India: Case law dis- 
cussed. (Paras 16, 17, 20, 21 and 24) 

The assumption that S. 42 and R. 31B 
have the effect of completely prohibiting 
transport or at least they m^e transpor- 
tation of goods dependent on peimit 
granted by the authorily in their abso- 
lute discretion is entirely erroneous. 
Neither S. 42 nor Rules 3iB and 8C re- 
quire that the person who intends to 
transport goods should be registered as 
a dealer. The only requirement is that 
such a person shall obtain a permit before 
attempting to transport. Rule 31B clear- 
ly provides that once the authority is 
satisfied about the particulars furnished, 
it shall sign copies of the applications and 
prepare a permit and shall return to the 
applicant true copies of the application 
along with the permit. The rule, there- 
fore, does not forbid transportation noc 
does it require that the person intending 
to transport shall get himself registered as 
a dealer. The rule does not vest any 
discretion in the authorify. Once the 
particulars are properly filled up the 
authority shall be bound to grant a 
permit. His only jurisdiction is to scru- 
tinise tlie application and the particulars 
which are mentioned in the application. 
Such a rule does not substantially im- 
pede movement. These provisions are 
pvuely regulatory measmes and they are 
valid. These rules have been introduced 
simply for plugging the various loopholes 
for evasion of tax. These are not meant 
for levjdng any tax on inter-State tran- 
sactions or for impeding genuine inter- 
state transactions. Section 4 of the Bihar 
Act is sufficient safeguard for it. Besides, 
S. 15(b) of the Central Act clearly pro- 
vides that where a tax has been levied 
imder that law in respect of the sale or 
purchase inside the State of any dedared 
goods and such goods are sold in course 
of inter-State trade or commerce, the tax 
so levied shall be reftmded to such per- 
sons in such maimer and subject to such 
conditions as may be provided in any law 
in force in that State. Judging from aU 
aspects the rules framed under Ss. 42 
and 46 of the Bihar Act are reasonable, 
v^d and legaL (Para 25) 

The word 'transporP in S, 42 camot 
be given a narrow construction and it is 
not correct to say that R. 31B does not 
come within the purview of that section. 
Besides, S. 46(1) (ii) by which_ the rule- 
maldng power is derived, is wide enough 
to include such a rule which specifically 
provides "any other matter for which 
tliere is no provision or no sufficient pro- 
vision is in the opinion of the State Gov- 
ernment necessary for giving effect to the 
purposes of this Act.” The contention that 
there Is excessive delegation of its essen- 
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laal legislative fimctions provided in S. 42 
and S. 46 in that these sections do not 
define the goods in respect of which the 
section is to operate or the principles 
with reference to which the goods can be 
selected is not sound. S. 42 in the veiy 
nature of the things could not limi t the 
process of scrutiny to specified goods. 
All goods which are subject to tax need 
scrutiny, and the problem of evasion is 
common to aU of them. With that object 
in view it was necessary to give sudi 
power imder Section 46(1) ® of the Act 
in order to give effect to the purposes of 
the Act. Otherwise rules could not have 
been made in order to secure evasion. 
This has uniformly been the legislative 
practice for giving such guidance, while 
granting rule-making power for canying 
out the purposes of the Act and the mat- 
ters ancillary and incidental thereto: 
AIR 1964 SC 925 & AIR 1966 SC 1729, 
Folk (Para 26) 

The contention that fresh assent of the 
President wiU be required under the pro- 
viso to Art. 304(b) of the Constitution as 
Ss. 42 and 46 of the Bihar Act are being 
used for completely new purpose is also 
not soimd for the reason that regulatory 
measures, as in the instant case, do not 
come within the purview of rekrictions 
contemplated by Art 301 and such mea- 
sures need not comply -with the require- 
ments of the proviso to Art. 304(b) of 
the Constitution. Besides, Ss. 42 and 46 
have not been amended. Had they been 
so amended fresh assent might have been 
required depending upon the nature of its 
amendment. Further, Ss, 3A and 5A in 
themselves do not require assent because 
they do not contravene Art. 301 of the 
Constitution. The President had already 
given assent for the Sales Tax Act, 1959 
on 24-4-1959. That assent still continues 
to hold good. Moreover, the problem of 
evasion of the tax law, and the need to 
prevent evasion are not necessarily relat- 
ed to Ss. 3A and 5A imposing piuchase 
tax. Assuming that instead of imposing 
the purchase tax a sales tax, as provid- 
ed in the original Act, was levied on jute, 
the problem of evasion would still be 
the same problem. The fact that the law 
has shifted the burden of the tax from 
the seller to the purchaser maltes no dif- 
ference to the problem. This shifting has 
not made the least difference to Ss. 42 
and 46 xmder which Rule 31B has been 
made. In that view of the matter S. 42 or 
S. 46 has not altered qualitatively,- nor 
they have imposed a larger burden quan- 
titatively. Therefore, the contention re- 
garding the assent of the President must 
fnik (Paras 27 and 28) 
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A. K. Sen, DUHshore Prasad Singh, 
S. B. Sanyal, Braj Kishore Prasad No. 2, 
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Nayan Choubey, for Petitioners (in all 
appeals); Advocate General and M/s. S. 
Sarwar Ali and P. K. Bose, for Respon- 
dents (in all appeals). 

B. D. SINGH, J. These four writ 
applications were heard together on the 
request of the parties because common 
questions of law are involved in all of 
them, and this jud^ent will govern all 
of them. The various petitioners are 
dealers in raw jute and they have filed 
applications tmder Articles 226 and 227 
of the Constitution of India challenging 
Section 3A read with Sections 5A and 
42 and 46 of the Bihar Sales Tax Act, 
1959 (Bihar Act 19 of 1959) (hereinafter 
referred to as 'the Bihar Act’) and Rule 
31B of the Bihar Sales Tax Rules, 1959 
(hereinafter referred to as 'the Bihar 
Rules’) which rule was introduced after 
filing of the application in C. W. J. C. 520. 
During the pendency of the hearing of the 
applications the State of Bihar have fur- 
ther amended the Bihar Rules by insert- 
ing Rule 8C published ia Notification No. 
LSH-2058/67-3482-F. T. issued by the 
State of Bihar in the Bihar Gazette dated 
the 6th of April 1968. The petitioners 
have challenged the said Rule 8C also. 

2. In order to appreciate the questions 
involved in these applications it wifi, be 
necessary to summarise the facts men- 
tioned in the application in C. W. J. C. 
520. As indicated above, the petitioners 
are dealers in raw jute. In this applica- 
tion the business of Hansraj Bagrecha 
has been stated to be mainly of two cate- 
gories, viz., (a) buying raw jute from the, 
agricultures or Farihas in West Bengal 
bringing it to Bihar at ICishanganj Rail- 
way Station and re-exporting it to West 
Bengal to the purchasers there who are 
either merchants or mill owners; and (b) 
buying goods from jute growers in Bihar 
and exporting it to the merchants or mill 
owners in West Bengal. Under 1he Bihar 
Act, which came into force with effect 
from 1-7-59, there was no provision for 
charging purdiase tax from the dealers 
in jute, but two new sections, namely. 
Sections 3A and 5A were introduced with 
effect from 1-4-67 by Sections 16 and 18 
respectively of the Bihar Finance Act, 
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1966, and certain changes were also made 
in other sections like Sections 2 and 38 
of Hie Bihar Act. Sections 3A and 5A run 
as follows: — 

’'3A. Goods liable to purchase tax — 
The State Government may from time to 
time, by notification declare any goods 
to be liable, to purchase tax on turnover 
of purchases: 

Provided that general sales tax and 
Special Sales Tax shall not be payable on 
the sale of goods or class of goods declar- 
ed under this section.” 

"5A. Point in the series of purchases 
at which purchase tax shall be levied. — 
The purchase tax on goods declared under 
Section 3A, shall be levied at the point 
of purchase made from a person other 
than a registered dealer.” 

By Notification No. 10523 FT. dated 
14-9-66. which came into force from 15-9- 
66, the Governor of Bihar declared 
"jute” as liable to purchase tax at the 
rate specified in the notification. A copy 
of the said notification is marked as An- 
nexure 'A’ to the application. However, 
by an order referred in letter dated 24- 
11-66 issued by the Government of Bihar 
in the Finance Department, the schemes 
of levy of purchase tax on jute was stay- 
ed- (vide Annexure B). 

Subsequently, the State of Bihar with- 
drew the stay order and decided to im- 
pose purchase tax on jute at the rate of 
2 per cent to be realised from the first 
purchaser in the transaction. Accordingly 
the authorities of tlie Sales Tax Depart- 
ment sought to levy the purchase tax 
from 1-7-67. Thereafter the Superinten- 
dent of Commercial Taxes addressed let- 
ters to the Railway authorities, Elishan- 
ganj, prohibiting from loading of any 
goods or despatching them frorn any 
rnilway station within the Pumea district 
of Bihar, by making restriction on the 
ground that no despatches should be al- 
lowed to be made in fictitious or 'benami’ 
names, and in order to recognise a 
genuine trader, registration certificate 
issued by the Superintendent of Com- 
mercial Taxes should betaken as a vital 
proof and jute should be booked only on 
production of such certificate. Accordingly 
by a letter dated the 10th of July, 1967, 
the Station Master, Kishangan j informed 
the Secretary, Jute Merchants Associa- 
tion, Kishanganj, to produce the certi- 
ficate before loading was commenced and 
also stated therein that in case of failure 
wagon allotted will be cancelled and the 
registration fee shall also be forfeited and 
necessary demurrage will be charged. A 
copy of the letter is marked Annexure 
D. 

The petitioner also wanted to despatch 
jute and he requested the Railway autho- 
rities, Kishanganj to despatch the same, 
in specified form, which was refused by 
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the letter with an endorsement which 
reads: 

“In this connection a registration certt- 
ficate_ issued by the Superintendent, Com- 
mercial Taxes, Pumea is required for the 
movement of jute from the place.” 

Hence, the petitioner has filed the afore- 
said application, which was admitted on 
1-9-67, wherein he has challenged the 
provisions contained in Sections 3A and 
5A of the Bihar Act which have been 
quoted above, and has also challenged 
Rule 3 IB of the Bihar Rules which reads 
as follows: — 

"3 IB. Conditions regarding despatch of 
certain class of goods — (1) No person, 
shall tender at any railway station, stea- 
mer station, airport, post ofiice or any 
other place, whether of similar nature or 
otherwise notified under Section 42, 
any consigimaent of such goods, exceeding 
such quantity, as may be specified in the 
notification, for transport to any place 
outside tile State of Bihar, unless such 
person has obtained a despatch permit in 
Form XXVIIID from the appropriate 
authority referred to in the Explanation 
to Rule 31 and no person shall accept 
such tender unless the said permit is sur- 
rendered to him 

(2) An application for the said permit 
shall be made in Form XXVHIC, in tripli- 
cate, to the appropriate authority. The 
said authority shall, on receipt of such 
application and on being satisfied about 
the pailiculars fiunished in triplicates 
countersign all the three copies of the ap- 
plication and prepare a permit in form 
XXVTHD. One copy of the countersigned 
application and the permit shall be retained 
by the said authority and the other two 
copies shall be-rxetumed to the applicant. 
The consignment shall, thereafter, be 
tendered accompanied with one copy of 
such application and permit for trans- 
port, at any place referred to in sub- 
rule (1).” 

He has also challenged the aforesaid 
Rule 8C which reads as follows: — 

"8C. Determination of stage of levy of 
tax on purchases of declared goods. — (1) 
The first purchase of goods declared 
Under Section 14 of the Central Sales Tax 
Act, 1956, shall be leviable to tax in 
terms of sections 3, 3A and 5A of the 
Act and no subsequent sales or purchases 
in respect of the said goods shall be 
liable to any tax imder the Act 

(2) A dealer who claims deduction 
from his gross turnover on the ground 
that the goods purchased by him are ex- 
empt by virtue of sub-rule (1) shall pro- 
duce evidence to the satisfaction of the 
prescribed authority.” 

On the main issue the question at the 
bottom is not one of refimd of a wrong 
levy but of competence of the autho- 
rities concerned to demand or levy tax on 
inter-State sales or outside sales. 
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3. Mr. A. K. Sen, learned _ Connsel 
appearing on behalf of the petitioners in 
all the cases, has contended: (i) '^e levy 
of purchase tax on jute by Sections 3A 
and oA of the Bihar Act contravenes 
Section 15 of the Central Sales Tax Act, 
1956^(No. 74 of 1956) (hereinafter refer- 
red to as hhe Central Acf ) inasmuch as 
it involves a multi-point tax on a dec- 
lared commodity. Hence, he submitted 
that Sections 3A and 5A of the Bihar 
Act are void and inoperative, (ii) The 
purchase tax, even if valid, cannot be 
levied on outside sale and on purchases 
made in Bihar in the course of inter- 
state trade, (iii) The asses^ent was 
done in any event without giving oppor- 
tunity to the petitioner to prove that the 
transactions were outside sale and inter- 
state sale and not liable to tax. (iv) In 
cases where there is no assessment the 
demand for tax &om these persons and 
directing them for getting themselves 
registered as dealers was illegal and 
void, (v) Rules 31B and 8C of the Bihar 
Rules are ultra vires and void because 
(a) they are in excess of Section 42 of the 
Bihar Act, and (b) they constitute unrea- 
sonable restriction on the freedom of 
trade and commerce inter-State. 

4- In order to support his above con- 
tentions he has submitted that the Bihar 
Act or the Rules made thereunder does 
not contain any prG\lsion for conveying 
information to every succeeding purchaser 
coming within a series of sales and pur- 
chases of declared goods, to know 
whether the pm-chase tax on the 
declared goods in question has already 
been paid or not, or accounted for in the 
return of a purchaser or not He has drawn 
oiu- attention to paragraphs 6 to 14 of the 
supplementary affidavit dated 25-9-68 
sworn on behalf of the petitioners in C. W. 
J. C. 6 of 1968, by Kesari Chand Surana, an 
attorney of the petitioners; and has urged 
that the levy of purchase tax in question 
imder Sections 3A and 5A of the Bihar 
Act does not ensure that the tax will be 
levied at only one point and wifi, not be 
levied at more than one point, inter afe, 
because of the intervention of non-regis- 
tered dealers: Accorciing to him, this is 
only possible if the levy was on the last 
purchase before the consumption or ex- 
port by way of inter-State trade or cmm- 
•merce. In order to support his contention 
he has relied on a decMon of the Sup- 
reme Court in Bhawani Cotton Mfils LtcL 
V. State of Pimjab, AIR 1967 SC' 1616. at 
PP. 1 620. 1622-23. In that case the cjuestion 
involves was the levy of purchase tax on 
cotton and their Lordships were dealing 
with Sections 2 to 12 and 27 of the Pun- 
jab General Sales Tax Act (Act 46 of 
1948) and Rules 20, 27, 27A and 48 to 55 
of the Rules framed thereunder. The srm- 
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pie question before their Lordships was 
whether the provisions of the Act, special- 
ly those of Section 5(1), second proviso, 
and Section 5(2)(a)(vi) were invalid as 
being opposed to Section 15 of the Cen- 
tral Acd;. Learned Counsel has referred 
to paragraphs 12. 17. 19, 20 and 21 of the 
said jucigment He has laid special em- 
phasis on paragraph 20 wherein their 
Liordships have observed: — • 

"Counsel, for the respondent, has 
pointed out that, if a dealer wants to 
claim exemption, rmder sub-cL (vi) of 
Section 5(2)(a), Rule 27A provides for 
his getting a declaration from the dealer 
to whom the goods are resold, in whici. 
cas^ the dealer is absolved from the 
liability to pay tax. We have gone through 
the various statements contained in the 
said Rule, as wdl as the Forms, to which 
it refers, but they are not decisive, 
either way. There will also be cases 
where a non-registered dealer may have 
intervened and even if sucii dealer inter- 
vene, it is dear that rmder Section 15(a) 
of the Central Act, the tax cannot be 
levied at more than one stage. There is 
no machinery by which a dealer can as- 
certain whether his vendor, of the 
declared goods has paid the tax already. 
Even otherwise itv^ be seen that if a 
dealer. A, sells the decdared goods, to B, six 
montl^ after the dose of the year (B being 
a registered dealer), A becomes liable to 
purchase tax. Blit, if B sells the identical 
dedared goods, again, after the period 
mentioned in sub-cL (vi). be wfil also 
be liable to pay purchase tax. That 
means, in respect of the same item of dec- 
lared goods, more than one person is 
made liable to pay tax and the tax is 
also levied at more than one stage. That 
is not permissible, under Section 15(a) 
of the Central A^ If goods are resold 
to a non-registered dealer within the 
period, sub-cL (vi), wfil not help the ori- 
ginal purchaser. We may also point out, 
at this stage, that sub-ci (vi) of Section 
5 (2) (a), negatives the assumption that the 
normd nile, under the Ach, in respech of 
decdared goods, is to levy the tax on the 
first purchaser.” 

Learned Counsel, therefore, submitted 
that in the case before their Lordships of 
the Supreme Court, the Act dearly pro- 
vided by express language that the tax 
was to be levied only at one point, but 
nevertheless their Loi^hips struck down 
the levy on the ground that the Act, and 
the nfies did not provide for making im- 
possible for the levy to be made at more 
fhan one point, bec:ause of lack of machi- 
nery by which a dealer could ascertain 
whether his vendor of the dedared goods 
had paid the tax already. He has contend- 
ed that the case of Mamat Rai L Titkh Raj 
Abuja V. State of Punjab, (1968) 22 STC 
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365 at p. 373 (Punj) provides a dear ex- 
ample of single point levy. In that 
case it was observed that the purchase 
by the last dealer liable to pay tax under 
the Punjab General Sales Tax Act. 1948, 
as amended with retrospective effect from 
1st October, 1958, by the Punjab General 
Sales Tax (Amendment and Validation) 
Act, 1967, will be the purchase by the 
dealer who himself consumes it or sells 
it to a consumer or to a dealer in the 
course of inter-State trade or commerce 
so that as long as the goods remain with 
him in the condition he purchased them, 
he does not become liable to pay the tax. 
Every dealer will thus be able to know 
whether he is liable to pay the tax xmder 
the Act or not and the stage having been 
prescribed, no machinery is required to 
be prescribed to ascertain that stage. In 
that case at p. 372 their Lordships have 
also referred to the decision reported in 
AIR 1967 SC 1616 (supra) and have ob- 
served: — 

"The next contention of Mr, Srinivasan 
was that "taxable turnover* is defined by 
Section 5(2) of the Punjab Act after giv- 
ing certain deductions and one of them 
being imder Section 5(2)(a)(vi). Since 
Section 5(2)(a)(vi) has not been amended, 
taxable turnover cannot be ascertained 
with the consequence that no purchase 
tax can be levied. Therefore, it is main- 
tained that the infirmity, which was point- 
ed out by the Supreme Court decision in 
AIR 1967 SC 1616 (supra), still persists. 
In my opinion, this contention is not 
sound. The re^ basis of the Supreme 
Court decision was that no stage had 
been fixed for the levy of the tax, and, 
therefore, it was not possible to deter- 
mine who was liable for it imder the Act 

Their Lordships further at pages 373-74 
observed: — 

"I may point out that all these infirmi- 
■des, that were pointed out by their Lord- 
ships of the Supreme Court, have been 
removed by the Amending Act. The 
Amending Act added sub-section (3) to 
Section 5 with effect from the Ist of 
October, 1958. This provision provides 
that fin respect of -declared goods, tax 
shall be levied at one stage and that 
stage shall be in the case of goods liable 
to purchase tax, the stage of purchase of 
sudi goods by the last dealer liable to 
pay tax under this Act’. Thus it is clear 
that only one single stage for the levy 
of purchase tax has been prescribed. It is 
not difiScult for any dealer to ascertain 
whether he is the last purchaser liable to 
pay' tax. Ihe contention, that the "last 
dealer liable to pay tax xmder this Act” 
has not been defined, is of no conse- 
quence. This expression was not even 
defined in the Mysore, Madras, Andhra 


Pradesh and U. P. Acts, which were 
noticed by their Lordships of the Sup- 
reme Court in Bhawani Cotton Mills’ case, 
AIR 1967 SC 1616 (supra), vis-a-vis the 
Punjab Act, which was struck down. 
Their Lordships compared the Punjab 
Act and these other Acts to show®that 
the provisions of the Punjab Act were 
defective, the implication being that the 
provisions of the Madras and other Acts 
were not defective. In the Madras Act, 
section 4 read with Second Schedule, 
'cotton’ was specified as liable to a single 
point tax 'at the point of last purchase in 
the State’. - In a case that went to the 
Supreme Court and is reported as State 
of Madras v. T. Narayanaswami Naidu, 
21 STC 1~AIR 1968 SC 194, in assessing 
the assessee, who was a dealer in cotton 
and cotton goods, the Commercial Tax 
Officer did not exempt purchase to the 
extent of Rs. 2,27,250 on the ground that 
cotton of that value was in stock oh the 
last day of the assessment year with the 
assessee and was liable to be taxed as last 
purchase. The Appellate Assistant Com- 
missioner (Commercial Taxes) upheld the 
order, but the Sales Tax Appellate Tri- 
bunal accepted the appeal and remanded 
the case to the Appellate Assistant Com- 
missioner for disposal afresh in the light 
of observations made by it. The depart- 
ment filed a revision in the Madras High 
Court which was dismissed: Vide 21 
STC 1=AIR 1968 SC 194 (supra). The 
learned Judges observed: The stage of last 
purchase or last sales in a State -(vill be 
reached just before the goods are caught 
up in the stream of export and go out- 
side the State, or just before the goods 
find their way to a factory when they 
are manufactured into some other goods.” 
The State of Madras obtained special 
leave to appeal to the Supreme Court and 
that appeal was dismissed on April 12. 
1967. The judgment is reported in 21 STC 
1=AIR 1968 SC 194 (supra). Their Lord- 
ships held that under Section 4 of the 
Act read with Second Schedule thereto 
'a dealer is not liable to pay a tax on 
purchases , of cotton until purchases 
acquire the quality of being the last pur- 
chases inside the State. In other words, 
when he files a return and declares the 
stock-in-hand, the stock-in-hand cannot 
be said to have been acquired by last 
purchase because he may stiU during the 
next assessment year sell it or he may 
consume it himself or the goods may be 
destroyed, etc. He would be entitled to 
claim before the assessing authorities 
that the character of acquisition of the 
stock-in-hand was imdetermined; in the 
light of subsequent events it may or may 
not become the last purchase inside the 
State. In our view, this construction is in 
consonance with Section 15 of the Cen- 
tral Act’. 
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apply to revisional jurisdiction of the 
High Court. There is indication in the 
Code itself that the purpose of Section 
369 is not to prescribe a general rule of 
finality of all judgments of all Criminal 
Courts but is only to prescribe finality 
for the judgment of the trial Comrt so 
far as the trial Coxurt is concerned. 
This is also clear from Section 424 
which clearly indicates that S. 369, which 
is placed in chapter 26 of the Code had 
reference only to judginent of a Criminal 
Court of original jurisdiction. Section 439 
Criminal Procedure Code, is not in term 
controlled by Section 369 and in fact the 
revisional jurisdiction under Section 439 
must be read as controlling Section 369 
of the Code. It cannot, therefore, be said 
that the inherent power which High 
Court possesses to review a judgment 
made in the exercise of its revisional 
jurisdiction relates either to a matter 
covered by a specific provision of the 
Code or that its exercise would in any 
way be inconsistent with any express 
provisions of the same. (Paras 7, 8. 9) 

The High Comrt subject to the extra- 
ordinary jurisdiction under Article 134(1) 
vested in the Supreme Court in criminal 
matters, practically remains the last court 
of appeal and revision. The principle that 
mere remains an inherent power in the 
last_ court of appeal and revision to 
rectify an error which may creep in finds 
express recognition in S, 561A of the 
Code under which the High Court when- 
ever it is satisfied that for the pxirposes 
mentioned in S, 56iA it should exercise 
its inherent powers not only can it do 
£0 but it is its duty to exercise it and 
^ure the completion of those purposes. 
The power to grant a rehearing in an 
appropriate case, therefore, would ob- 
wously fall within the ambit of the in- 
herent powers of the High Court. AIR 
1962 Andh Pra 479 (FB) & (1964) 1 Mad 
U 362 & AIR 1966 Mad 163 & AIR 1965 
Orissa 7, Dissented from. AIR 1959 All 
315 (FB) & air 1963 Mys 326 & AIR 
1962 Pat 417 & AIR 1955 SC 633, Rel. on. 
Case law discussed. (Paras 10 & 12) 

Cases Referred: Chronolo^cal Paras 

(19661 AIR 1966 Mad 163 (V 53) = 

1966 Cri LJ 548, S. Ranga'swami 
V. R. Narayanan 5, 15 

(1965) AIR 1965 Orissa 7 (V 52) = 

1^965(1) Cri U 56, Nalu Sahu v. 

State 5, 15 

(1964) 1964-1 Mad LJ 362=1964 Mad 
LJ (Cri) 278, C. Lakshmana Iyer 
V. Pubbi Setti Sethanama 15 

(1963^ 1963 (2) Cri LJ 224=1963 
Mad WN (Cri) 67, In re Anthony 
Doss 5, 15 

(1963) AIR 1963 Mys 326 (V 50) = 

1963(2) Cri LJ 656, In re, Biy- 

amma 4, 14, 16 
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(1962) AIR 1962 Andh Pra 479 
(V 49) = 1961 (2) Cri LJ 727 
(FB), Public Prosecutor v. Devi- 
reddi Nagi Reddi 5, 15, 16 

(1962) AIR 1962 Pat 417 (V 49) = 

1962 (2) Cri LJ 625, Ramballabh 
Jha v. State of Bihar 4, 14, 16 

(1959) AIR 1959 All 315 (V 46) = 

1959 Cri LJ 543 (FB), Raj Narain 
V. State. 4, 13, 14, 15, 16 

(1958) AtR 1958 SC 376 (V 45)= ' 

1958 Cri LJ 701, Talab Haji Hussain 
V. Madhukar Purshottam Mondkar 12 
(1955) AIR 1955 SC 633 (V 42) = 

1955 Cri LJ 1410, U. J. S. Chopra 
v. State of Bombay 7. 15 

(1952) Am 1952 All 926 (V 39) = 

1952 Cri LJ 1685, Ram Dass v. 

State 4, 13 

(1951) Am 1951 AU 441 (V 38) = 

1951 All Cri R. 11, Mohammad Wasi 
v. State 4, 13 

(1949) AIR 1949 All 176 (V 36) = 

50 Cri LJ 228, Chandrika v. Rex 4, 13 

(1948) AIR 1948 All 106 (V 35) = 

49 Cri LJ 56, Sri Ram v. Emperor 4, 13 
(1871) 3 PC 465=17 ER 120. Rodger 
V. Comptoir D’Escompte De Paris 12 
(1866) 1 PC 378, Owners of the Vessel 
Singapore and Owners of the 
Vessel, Hebe II 

(1836) 1836-1 Moo PC 117 = 12 ER 
757, Rajimdemarain Rae v. 

Bijay Govind Singh 10 

- D. N. Aggarwal, for Petitioners; M. S. 
Dhillon for Advocate General, S. P. Goyal 
for Lai Singh, for Respondent. 

SANDHAWALIA, J.: — The point of 
law which has necessitated the reference 
of this Criminal Miscellaneous Applica- 
tion to a Division Bench may be formu- 
lated in the following terms; — 

"Is this High Coxurt empowered to re- 
voke, review, recall or alter its own 
earlier decision in a Criminal Revision 
and rehear the same?” 

^ The facts which deserve notice for the 
limited purpose of this application may 
now be surveyed. By his order dated the 
22nd October, 1967, the Executive Magis- 
trate 1st Class, Sangrur, in proceedings 
imder Section 145, Criminal Procedxire 
Code, held that Kamail Singh and others 
were in possession of the land in dispute 
on the 6th of May, 1967, and directed 
the delivery of the same to them. Against 
this order, Lai Singh and others (respon- 
dents in the present Criminal Miscel- 
laneous Application) went up in revision 
to the learned Sessions Judge, Sangrxu:, 
who by his order dated 1st April 1968, 
made a recommendation to the High 
Court for the acceptance of the revision 
on the basis of the reasons given therein. 
It was recommended that the order of 
the learned Magistrate dated the 22nd 
October. 1967, be set aside, and the pos- 



34 P. & H. iPrs. 1-6] Lai Singh 

session of the land be ordered to be deli- 
vered to Lai Singh and others. 

2. The learned Sessions Judge had 
directed that the parties, if they so desire, 
may appear in the High Court on the 3rd 
May, 1968. However, it appears that the 
matter came up before the Registrar on 
the 13th of May, 1968, and that none of 
the parties was then present. Notices, on 
that date, were directed to be issued for 
the 27th May, 1968, and all the parties 
were served. Some of the respondents 
therein, amongst them the present peti- 
tioners in this application namely Sher 
Singh, Kartar Singh, etc., did not put in 
any appearance and consequently on the 
24th July, 1968, actual date notices were 
issued to them by registered post acknow- 
ledgement due intimating thereby that 
the revision would be heard by this 
Court on the 31st July, 1968. On the said 
date the revision came up for hearing 
before Jindra Lai J. and it was found that 
actual date notices had not come back 
duly served. The State was represented 
through counsel and the recommendation 
was not opposed on its behalf. The learn- 
ed Single Judge notices that some remark 
was made that the respondents, other 
than the State, were no longer interested 
in the matter on account of the Civil liti- 
gation having been compromised in the 
High Court and consequently on the 1st 
August, 1968, when the matter came up 
before Jindra Lai J. he was pleased to 
pass the following order: — 

"This revision is reported for accept- 
ance and is not opposed. 

For the reasons given by the learned 
Sessions Judge, Sangrur, the revision is 
accepted, the order of the learned Magis- 
trate dated the 22nd October, 1967, is 
set aside, .and it is ordered that posses- 
sion of the land, which is the subject- 
matter of the present proceedings, be 
delivered to the petitioners-tenants.” 

3. The present Criminal Miscellaneous 
Application was then moved on behalf of 
Sher Singh, Kartar Singh, Charag , Singh, 
Suraj Singh and Kapur Singh, under 
Section 561-A, Criminal Procedure Code, 
on the 6th August, 1968. It was averred 
therein that the actual date notices issued 
by this Court for appearance to them on 
the 31st July, 1968, were actually deliver- 
ed to them on the 4th of August,' 1968, 
and the reports on the registered covers 
dated the 31st July, 1968, clearly show 
that none of the present applicants was 
present in the -village on that day. It was 
further averred that the order dated the 
Ist August, 1968, which was passed with- 
out affording any opportunity of hearing 
to them is gravely prejudicial to their 
interests and the same be vacated. Notice 
of the present application was issued to 
the respondents and accepted on their 
behalf by the counsel and meanwhile the 
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operation of the order dated 1st August, 
1968, was stayed. At the hearing of the 
application, it was contended on behalf 
pf Lai Singh etc. respondents that there 
is_ no power in this High Court for a re- 
view of its earlier order dated the Ist 
August, 1968, and the same having be- 
come final could not now be interfered 
with. ^ In view of the importance of the 
question involved, Jindra Lai J. for 
the reasons given in the relevant order, 
referred this case for decision by a larger 
Bench and this is how the matter is 
before us. 

4. Mr. D. N. Aggarwal, learned coun- 
sel for the applicants in this Criminal 
Miscellaneous Application, has relied 
mainly upon the ratio and the reasoning 
of the majority judgment in the Full 
Bench case reported as AIR 1959 All 315 
(FB), and particularly therein on the 
judgment of Raghubar Dayal J. In that 
case, the identical point arising in this 
application was in issue and Raghubar 
Dayal and M. L. Chaturvedi, JJ, (O. H, 
Mootham, C. J. dissenting) held that the 
High Court had the power to rec^_ its 
earlier decision and rehear a Criminal 
Revision and the learned Judges also fur- 
ther sought to classify the conditions and 
the circumstances which would justify the 
exercise of such an exceptional power. 
Mr. Aggarwal has also placed reliance on 
four decisions of the same High Court in 
support of the proposition canvassed by 
him. These are, the Division Bench judg- 
ment in AIR 1948 All 106 and three 
Single Bench judgments reported as AIR 
1949 All 176, AIR 1952 AU 926 and AlR 
1951 All 441. Two Division Benches of 
the Mysore and Patna High Courts have 
also been relied upon • by the learned 
counsel, namely AIR 1963 Mys 326 and 
AIR 1962 Pat 417. 

5. In reply to the contentions raised 
and the authorities cited on behalf of the 
applicants, Mr. S. P. Goyal, learned coun- 
sel for the private respondents Lai Singh 
and others, has relied primarily on the 
observations in the Full Bench judgment 
of the Andhra Pradesh High Court re- 
ported as AIR 1962 Andh Pra 479 (FB), 
Reliance was also placed on three Single 
Bench judgments of the Madras High 
Court reported in (1964) 1 Mad LJ 362; 1963 
(2) Cii LJ 224 and AIR 1966 Mad 163, 
and another Single Bench judgment of 
the Orissa High Court reported as AIR 
1965 Orissa 7. 

6. To appreciate the rival contentions 

raised it is necessary -to go back to the 
language of the statute as laid down in 
the relevant provisions of the Criming 
Procedure Code. Reliance has been placed 
on the language of Section 369, Criminal 
Procedure Code, which is in the follow- 
ing terms: — _ 

"369. Save as otherwise provided by 
this Code or by any other law for the 
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time being in force or, in the case of a 
High Court by the Letters Patent or 
other instrument constituting such High 
Court no Court, when it has signed its 
judgment, shall alter or review the same, 
except to correct a clerical error.” 

It has been contended by Mr. S. P. 
Goyal that Section 369, Criminal Proc^ 
dure Code, applies in terms to the revi- 
sional jurisdiction of the High Court and 
in the alternative it has been argued that 
if that be not so then in any case the 
principle and the doctrine of the finality 
of criminal judgments enshrined in this 
section is applicable by analogy to the 
revisional pov?ers also. However, the true 
meaning and the exact ■ scope of 
S, 369, Cr, P, C„ is evident when this pro- 
vision is viewed in the context of the 
general scheme of the Criminal Procedure 
Code and fhe place of this provision 
therein. Chapters 20 to 23 of the Code 
deal with different kinds of trials, L e. 
trial of summons cases; warrant cases; 
summary trials and trials before High 
Coixrts and Courts of Session whilst 
Chapter 24 contains general provisions 
regarding such enquiries and trials. 
Chapter 25 prescribes the mode of taking 
and recording evidence and it is there- 
after that chapter 26, in which Section 
369 finds its place, falls and is headed as 
'of the judgment’. Chapter 27 provides 
for the submission and confirmation of 
the death sentences to the High Court 
whilst the rules relating to execution, 
suspension, remission and conunutation 
of the sentences are to be found in 
Chapters 28 and 29. From this overall 
view of the scheme noticed above, there 
is hardly any doubt that the provisions of 
fhe sections contained in Chapter 26 per- 
tain only to the judgments pronounced 
by the trial Court. This conclusion finds 
certain assurance from the language of 
some of these sections. Thus Section 366, 
Criminal Procedure Code, which is the 
very first section in this Chapter refers to 
"the judgments in every trial in any 
criminal Court of original jurisdiction”. 
Similarly Section 367. Criminal Procedure 
Code, provides what must be contained 
in every "such judgment” that is to say 
a judgment in any original trial 

7. As to what is the true meaning to 
be attributed to Section 369, Criminal 
Procedure Code, particularly, in reference 
to the appellate jurisdiction under Sec- 
tion 430, Criminal Procedure Code, came 
up for contideration before the Supreme 
Court in the case of U. J. S. Chopra v. 
State of Bombay, AIR 1955 SC 633. Their 
Lordships of the Supreme Court were 
particularly considering the rule of the 
finafity of criminal judgments in the 
particular context of the provisions of 
Section 439 sub-section 12") and sub-sec- 
tion (6) of the Code. The whole gamut of 


case law had been considered and discus- 
sed in this authoritative pronouncement 
and the following observations appear in 
the judgment of S. R. Das J. (as he then 
was): — 

"There is Indication in the Code itself 
that the purpose of Section 369 is not to 
prescribe a general rule of finality of aU 
judgments of all Criminal Courts but is 
only to prescribe finality for the judg- 
ment of the trial Court so far as the 
trial Court is concerned.” 

It was further laid down — 

"Again, the rule of finality embodied in 
Section 369 cannot, in terms, apply to the 
orders made by the High Court in exer- 
cise of its revisional jurisdiction, for Sec- 
tion 442 of the Code which requires the 
result of the revision proceedings to he 
certified to the Court by which the find- 
ing, sentence or order revised was record- 
ed or passed refers to it as its "dedsion 
or order” and not "judgment”. 

Mr. Goyal has, however, drawn our 
attention to certain observations made in 
the judgment of Bhagwati J. in the above 
said .case which tom from their context 
and read in isolation tend to support the 
contention advanced by him. However, 
on a closer analysis of the whole case we 
are of the view that some of the obser\fa- 
tions made with respect to the competence 
of the High Court to revise or recall the 
orders passed are to be taken in their 
particular context of the point for deter- 
mination and consideration urged before 
the Supreme Court. It is noticeable, and 
we do not consider that these observa- 
tions relate at all to the inherent power 
of the High Courts to pass appropriate 
orders to secure the ends of justice even 
if those orders amount to the reviewing 
or recalling of an earlier order. 

8. In any case Section 369, Criminal 
Procedure Code, is subject to the other 
provisions of the Code and we see no 
reason why section 439 of the Code and 
Section 561-A embodying the inherent 
powers of the High Court should not oe 
regarded as such provisions. In our view 
Section 439, Criminal Procedure Code, is 
not in term controlled by Section 369 
and in fact the revisional . jurisdiction 
imder Section 439 must be read as con- 
trolling Section 369 of the Coda Further 
support for this view arises from the 
language of Section 424 of the Code of 
Criminal Procedure which refers to the 
appellate judgments of the Subordinate 
Courts. This is in the following terms: — 

"The rules contained in Chapter 26 as 
to the judgment of a Criminal Court of 
original jurisdiction shall apply, so far 
as may be practicable, to the judgment 
of any Appellate Court, other than a 
High Court; 

Provided that, nhless the Appeiiate 
Court otiierwise directs, the accused shall 
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not be brought up, or required to attend, 
to hear judgment delivered.” 

This provision clearly indicates that 
Section 369, Criminal Procedure Code 
which is placed in Chapter 26 of the 
Code had reference only to the judgment 
''of a Criminal Court of original jurisdic- 
tion”, Again the appellate judgments of 
the High Court are expressly excluded 
from the ambit of the provisions of Chap- 
ter 25 of the Criminal Procedure Code. 
Reference may also be made to the provi- 
sions of Section 430 which are as 
follows: — 

"Judgments and orders passed by an Ap- 
pellate Court upon appeal shall be final, 
except in the cases provided for in Sec- 
tion 417 and Chapter 32.” 

The provisions of this section, there- 
fore, leave one in no manner of doubt 
that the revisional jurisdiction embodied 
in Chapter 32 of the Code is in no way 
fettered by the rule in Section 430, It 
logically follows, therefore, that Sec- 
tion 430 does not in terms give fiuiality to 
the judgments of a High Court passed in 
the exercise of its revisional jurisdiction. 

9. On an overall consideration of the 
relevant statutory provisions we are un- 
able to find any bar whatsoever express 
or implied which would rule out the ap- 
plicability of the inherent powers of the 
High Courts xmder S. 561-A qua an order 
purporting to be passed under Section 439, 
Criminal Procedure Code. It cannot there- 
fore, be said that the inherent power 
which this Court possesses to review a 
judgment made in the exercise of its re- 
visional jurisdiction relates either to a 
matter covered by a specific provision of 
the Code or that its exercise would in 
any way be inconsistent with any express 
provisions of the same. 

10. It is also necessary to consider the 
matter on principle in its historical back- 
ground as well. Prior to the coming into 
froce of the Government of India Act, 
1935, the High Courts in India were the 
last and the final Courts of appeal and 
revision in its criminal jurisdiction sub- 
ject to the extraordinary powers of the 
jrudicial Committee of the Privy Council 
to interfere in cases occasioning a grave 
miscarriage of justice. After the Consti- 
tution of the Federal Court under the 
provisions of the Government of India 
Act, 1935, a very limited jurisdiction in- 
deed in criminal matters was also vested 
in it under Sections 205 and 207 of the 
said Act. Subsequent to the promulga- 
tion of the Constitution of India the 
jurisdiction' exercised by the Judicial 
Committee of the Privy Coimcil and the 
Federal Court have ceased to exist. Arti- 
cle 134 of the Constitution of India 
enshrines the special criminal jurisdic- 
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tion of the Supreme Court In regard to 
criminal matters. On a consideration of 
this provision it is patent that subject to 
the_ extraordinary jurisdiction undei^ 
Article 134(1) vested in the Supreme 
Court in criminal matters, the High Coiurt 
practically remains the last Comt of ap- 
peal and revision. That there remains 
an inherent power in the last Court of 
appeal and revision to rectify an error 
which may creep in seems to be well- 
recognised, and in the Code of Criminal 
Procedure express recognition of the 
same principle is also embodied in the 
provisions of Section 561-A of the Code, 

This aspect of the power of a Court of 
last resort to rehear an issue came up 
for consideration before the Privy Coun- 
cil in Rajundemarain Rae v. Bijai Govind 
Singh, (1836) Moo PC 117. In the said 
case an order had been made ex parte 
upon the appearance of the respondents 
alone, for the dismissal of an appeal and 
it appeared that the appellants who were 
infants, imder the protection of the 
Court of Wards in India had an agent 
in the matter of appeal who had abscond- 
ed and abandoned the cause. Their Lord- 
ships rescinded the order of dismissal and 
restored the appeal • for rehearing upon 
the terms of the appellant’s paying the 
costs therefor. Their Lordships consider- 
ed the powers of the Judicial Committee 
and also of the House of Lords to direct 
the rehearing of a case and Lord Broug- 
ham while delivering judgment observed 
as follows: — 

"Whatever, therefore, has been really 
determined in these Courts must stand, 
there being no power of re-hearing for 
the purpose of changing the judgment 
pronounced; nevertheless, if by mispri- 
sion in embodying the judgments, errors 
have been introduced, tiiese Courts pos- 
sess, by common law, the" same power 
which the Courts of Record and Statute 
have of rectifying the mistakes which 
have crept in. The Courts of Equity 
may correct the decrees made while they 
are in minutes; when they are complete 
they can only vary them by re-hearing; 
and when they are signed and enrolled 
they can no longer be re-heard, but they 
must be altered, if at all, by appeal. The 
Courts of Law, after the term in which 
the judgments are given, can only alter 
them so as to correct misprisions, a power 
given by the Statutes of Am endment The 
House of Lords exercises a similar power 
of rectifying ' mistakes made in drawing 
up its own judgments, and this Court 
must possess the same authority. The 
Lords have, however, gone a step further, 
and have corrected mistakes introduced 
through inadvertence in the details 
judgments; or have supplied manifest 
defects in order to enable the decrees to 
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be enforced, or have added explanatory 
matter, or have reconciled inconsistencies.” 
It was further observed: — 

"It is impossible to doubt that the_ in- 
dulgence extended in such cases, is mainly 
owing to the natural desire prevail- 
ing to prevent irremediable inius- 
tice being done by a Court of the last 
resort whereby some accident without 
any blame, the party has not been heard, 
and an order has been inadvertently made 
as if the party had been heard.” 

11. In this connection reference may 

also be made to the case of the Owners of 
the Vessel Singapore and Owners of the 
Vessel, Hebe, (1866) 1 PC 378, wherein 

Sir wniiam Erie delivering the judgment 
of the Judicial Committee observed at 
page 388 — 

"We do not affirm that there is no com- 
petency in this Court to grant a rehear- 
ing in any case.” 

He further said later: — 

"This, however, is a Supreme Court of 
final appeal, and it is inconsistent with 
the purposes for which such a Tribunal 
was instituted, that in any case, at the 
option of the parties who are dissatisfied 
with the conclusion which the Court has 
arrived at they should be at liberty to 
apply for a reconsideration of the judg- 
ment upon the point decided thereby. 
Although it is within the competency of 
the Court to grant a rehearing, accord- 
ing to the authorities cited above, still it 
must be a very strong case indeed, and 
coming within the class of cases there 
collected, that would induce this Court so 
to interfere.” 

12. This power to grant a rehearing 
In an appropriate case, therefore, would 
obviously fall within the ambit of the in- 
herent powers of the Court. Inherent 
power implies by its very nature a power 
which cannot be expressed in terms but 
which must reside in a court for achiev- 
ing the higher and the main purpose of 
doing justice in a cause before it and for 
se^g that the act of the Court does no 
injury to any of the suitors. This was 
enunciated in the words of Lord Cairns in 
Rodger v. Comptoir D’Escompte De Paris, 
(1871) 3 PC 465 at p. 475 — 

"Now, their Lordships are of opinion, 
that one of the first and highest duties of 
all Courts is to take care that the act 
of the Court does no injury to any of the 
suitors, and when the expression 'the act 
of the Court’ is used, it does not mean 
merely the act of .the Primary Court, or 
of any intermediate Court of appeal, but 
the act of the Court as a whole, from 
the lower Court which entertains juris- 
diction over the matter up to the highest 
Court which finally disposes of the case. 
It is the duty of the aggregate of those 
Tribunals, if I may use the expression to 
take care that no act of the Court in the 


course of the whole of the proceedings 
does an injury to the suitors of the 
Court,” 

It is not necessary to multiply autho- 
rities and the proposition seems to be 
undisputed that the Court of records and 
the ultimate Courts of appeal and revi- 
sion have inherent powers to act for the 
securing of the ends of justice. This very 
principle as regards criminal matters 
before the High Court in India is em- 
bodied in the provisions of Section 561-A 
of the Code in the following terms: — 

"Nothing in this Code shall be deemed 
to limit or affect the inherent power of 
the High Court to make such orders as 
may be necessai^ to give effect to any 
order under this Code, or to prevent 
abuse of the process of any Court or 
otherwise to secure the ends of justice.” 

The true scope of this provision has 
been authoritatively pronounced upon by 
the Supreme Court in Talab Haji Hussain 
V. Madhukar Purshottam Mondkar, AIR 
1958 SC 376. In the said case, their Lord- 
sffips^ of the Supreme Court were con- 
sidering the inherent powers of the High 
Court to cancel the bail granted to a 
person accused of a bailable offence. It 
was observed in the course of the judg- 
ment as follows: — 

"In prescribing rules of procedure 
legislature undoubtedly attempts to pro- 
vide for all cases that are likely to arise? 
but it is not possible that any legislative 
enactment dealing with procedure, how- 
ever, carefully it may be drafted, would 
succeed in providing for all cases that 
may possibly arise in future. Lacunae are 
sometimes discovered in procedural law 
and it is to cover such lacunae and to 
deal with cases where such lacunae are 
discovered that procedural law invariably 
recognizes the existence of inherent 
power in Courts. 

« ♦ O « B 

There can thus be no dispute about the 
scope and nature of the inherent power 
of the High Courts and the extent of its 
exercise.” 

From the above enunciation of the law 
it seems to be very clear that whenever 
the High Court is satisfied that for the 
aforesaid purposes it should exercise its 
inherent powers not only can it do so but 
it is its duty to exercise it and secure the 
completion of those purposes. 

13. It remains to consider the autho- 
rities cited at the bar. A number of deci- 
sions of the AUahabad High Court have 
been relied upon by Mr._D. N. Aggaiwal 
and the first in point of time is a Division 
Bench judgment of the said Court report- 
ed as AIR 1948 AH 106. The Bench 
in the above-said case was constituted by 
Malik and Raghubar Dayal JJ. One Moti 
Lai, appellant in that case, had been con- 
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victed by a Magistrate for a breach of 
the Hoarding and Profiteering Preven- 
tion Ordinance 1948 and sentenced to 18 
months' rigorous imnrisonment and to pay 
a fine. An application for revision to 
the High Court by the said Moti Lai was 
dismissed. It was, however, subsequently 
discovered that a mandatory provision of 
the law had been overlooked in the trial. 
It was held by the learned Judges that 
the High Court had power to correct such 
an error and to review and alter the 
earlier judgment even though the revi- 
sion had already been decided; the pro- 
visions of Section 369 were held to be no 
bar to the exercise of such a power. An- 
other Single Bench judgment of the 
Allahabad High Court cited was AIR 
1949 All 176, where an application was 
made for the rehearing of an appeal 
which had already been dismissed by the 
High Court. From the facts it appears 
that the Court had directed that the ap- 
peal be heard on 5th June, 1948, but by 
mistake it was placed on the list on the 
25th of June, 1948, and the learned coun- 
sel being unaware of this fact did not ap- 
pear and the appellant was not also heard. 
The High Court directed that the order 
passed on the 25th of June, 1948, be set 
aside and the appeal be reheard and it 
was held that the Court had power to 
make such an order under the provisions 
of S. 561-A of the Code. In AIR 1951 
All 441, Agarwala J, held that under the 
provisions of Section 561-A, the High 
Court had the power to review and modi- 
fy an earlier order passed on an erro- 
neous assumption. In AIR 1952 All 926, 
the revision petition was dismissed for 
default, the Court being under the mis- 
apprehension that no medical certificate 
of the applicant or illness slip of counsel 
was filed, while in fact both were on the 
record. It was held ■ that under Section 
561-A of the Code of Criminal Procedure 
the High Court had the power to review 
the earlier order and restore the case for 
hearing. It was observed as. follows: — 

"No distinction has been made in Sec- 
tion 561-A or in the decided case between 
the points of fact and the points of law; 
where ex facie order passed by a Court is 
factually wrong and it has been passed 
under a misapprehension of facts I am 
of opinion that the provisions of Section 
561-A, Criminal Procedure Code can be 
applied and the order can be revised.” 

The authoritative pronouncement, how- 
ever, on the identical point which is 
before us is the majority judgment pre- 
pared by Raghubar Dayal and M. L. 
Chaturvedi JJ. (Mootham C. J. dissenting) 
in AIR 1959 AU 315 (FB). In this autho- 
rity the learned Judges who have deli- 
vered separate judgments have exhaus- 
tively considered the whole case law on 
the point and have then come to the 
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conclusion that the High Court has an 
inherent power to revoke, review, recall 
or alter its earlier decision in a criminal 
revision and to rehear the same. 

14. The Mysore High Court has also 
affirmed the view of the law enunciated 
by the Allahabad High Court. AIR 1963 
My.s 326, a Division Bench of the said 
High Court consisting of K. S. Hegde 
and Ahmad Ali Khan JJ. considered the 
inherent powers of the High Court to 
alter or review its appellate judgment. 
On a consideration of the authorities, the 
view expressed by the majority in AIR 
1959 All 315 (FB) was affirmed and it 
was observed as follows by K. S. Hegde 

"If the Criminal Courts had no inherent 
jurisdiction to alter or review their judg- 
ments there was no need to prohibit the 
exercise of that power by enacting sec- 
tion 369 as well as Section 424. The Legis- 
lature would not have prohibited the 
exercise of a non-existing power. The 
Legislature while wisely, if I may say so 
with respect, prohibited the subordinate 
Courts from altering or reviewing their 
judgments left the field clear to the High 
Court because any error or mistake com- 
mitted by the Subordinate Courts can be 
corrected by the High Court either .by 
exercising its revisional powers or by 
exercising its power of superintendence 
under Article 227 of the Constitution 
but such remedies are not available as 
against any errors or mistakes that may 
be committed by the High Court. There- 
fore, I am of the opinion that the High 
Court has inherent power to alter or 
review its appellate judgments”. 

AIR 1962 Pat 417 is also a Division 
Bench authority which affirmed the view 
that the High Court under Section 561-A 
has power to set aside an appellate judg- 
ment and order the rehearing of the same. 
In the said case the name of the counsd 
appearing in the criminal appeal was 
omitted from the daily list through inad- 
vertence of the office of the High Court 
with the result that the counsel could not 
know about the appeal having been post- 
ed for hearing and the appeal was dis- 
missed without being heard. It was held 
that the order dismissing the appeal w.hs 
a judgment rendered without any oppor- 
tunity being given to the appellant or his 
advocate within the meaning of Section 
421 and was liable to be set aside and the 
appeal could be ordered to be reheard in 
exercise of inherent powers under Sec- 
tion 561-A, 

15. A contrary view, however, has 
been taken in AIR 1962 Andh Pra 479 
(FB) which is a Full Bench judgment of 
the said Court and has been relied upon 
by Mr, S. P. GoyaL This is a case per- 
taining to the appellate jurisdiction or 
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the High Court. It is noticeable that the 
learned Judges were directly considering 
the distinction between lack of inherent 
jurisdiction and illegal or irregular exer- 
cise of the same. Nevertheless there are 
clear observations supporting the con- 
trary view and the learned Judges dis- 
sented from the majority view of Raj 
Narain’s case, AIR 1959 AU 315 (FB). 
It is noticeable however, that even in 
thig authority an exception was made in 
regard to cases where there has been de- 
fault of appearance. It was held that the 
High Court has no inherent power to al- 
ter or review its own judgment except in 
cases where it was passed without juris- 
diction or in default of appearance, that 
is, without affording an opportunity to 
the accused to appear. Reliance was also 
placed on three Single Bench judgments 
of the Madras High Court. The first is 
C. Lakshmana Iyer v. Pubbi Setti Seth- 
amma, (1964) 1 Mad LJ 362 where P. 

Kunhamed Kutti J. held that there is no 
inherent power in the High Court to alter 
or review its own judgments in a crimi- 
nal case. In this case a criminal revision 
had been disposed of by the High Court 
on merits in the absence of the petitioner 
and his Advocate. From .the short judg- 
ment in the case it appears that an oppor- 
tunity had been fully given to the party 
and his counsel and the case remained 
on the list for some days, and when it 
came up for hearing none of them was 
present. In the circumstances of the 
case it was held that there was no justi- 
fication to set aside the order passed 
earlier on merits. This case appears to 
be based primarily on its own facts and 
the point of law does not seem to have 
been seriously canvassed. In AIR 1966 
Mad 163 Kaiiasam J. held that there was 
no inherent power to alter or review a 
judgment signed by it in view of the 
provisions of Section 369 of the Code 
of Criminal Procedure and that the said 
section was also applicable to Section 439 
of the Code, This view seems patently to 
be in conflict with the dictum of their 
Lordships of the Supreme Court in AIR 
1955 SC 633, which does not seem to 
have been brought to the notice of the 
Court. We^ would respectfully differ from 
this enunciation of the law. Reliance was 
also placed on a Single Bench judgment 
of the Orissa High Court in AIR 1965 
Orissa 7. This is a Single Bench decision 
by R. L. Narasimhan C. J. wherein reli- 
ance primarily has been placed on U. J. 
S. Chopra’s case, AIR 1955 SC 633. We 
have already referred to this authority of 
the Supreme Court and have expressed 
a view that the pronouncement therein 
does not in any way debar the exercise 
of inherent powers imder Section 561-A 
for . the purposes of reviewing an order 
passed in its revisional jurisdiction by the 
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High Court In 1963 (2) CrL LJ 224 
(Mad), Sadasivam J. held that the High 
Court has in exercise of its inherent 
powers, no right to set aside its own 
judgment on the ground that it is erro- 
neous in law and facts. It is noticeable,, 
however, that even in this authority, a 
notable exception is recognised, namely, 
in cases where earlier decision has been 
passed without jurisdiction or in default 
of appearance without an adjudication on 
merits. 

16. On a close and considered analysis 
of the authorities cited at the bar we 
fully accept and adopt the principle and 
the enunciation of the law by the majo- 
rity judgment in Raj Narain's' case, AIR 
1959 All 315 (FB) and endorsed in' AIR 
1963 Mys 326. It is noticeable that in the 
Mysore case the Full Bench of Andhra 
Pradesh High Court in Devireddi Nagi 
Reddi’s case, AIR 1962 Andh Pra 479 
(FB) has been fully considered and dis- 
sented from. We are also in agreement 
with the law as laid down in Ramballabh 
Jha’s case, AIR 1962 Pat 417 and with 
respect we are imable to agree with the 
reasoning or the enunciation of the law 
as laid in Devireddi Nagi Reddi’s case, 
AIR 1962 Andh Pra 479 (FB) and the 
Single Bench authorities of the Madras 
and the Orissa High Courts cited before 
us. We are, therefore, of the view that 
the High Court in its inherent powers is 
fully empowered to revoke, review, or 
recall and alter its own earlier decision 
in a criminal revision and to rehear the 
same. It is to be reiterated that the cir- 
cumstances in which these powers can be 
exercised necessarily would be excep- 
tional ones which would lead the Court 
to review that the exercise of the same 
is necessary to conform to the three con- 
ditions mentioned in Section 561-A of the 
Code. 

17. Lastly an argument advanced by 
Mr. Goyal must also be noticed in passing. 
It has been strenuously contended that 
under the provisions of Section 440 of the 
Criminal Procedure Code in the exercise 
of the revisional jurisdiction no party has 
any right to be heard either personally 
or by pleader and the High Court is em- 
powered if it so desires to decide without 
giving such a hearing. It is, however, 
noticeable in the present case that it was 
not at all a matter in which the High 
Court had chosen to proceed under the 
provisions of Section 440. At the time of 
admission, notice had been issued to both 
the parties on the 13th of May, 1968, 
Again actual date notices were issued on 
the 24th of July, 1968. directing that the 
case would be listed on the 31st of July 
1968. It is the admitted case of the 
parties that the respondents in the origi- 
nal criminal revirion were not in fact 
served prior to that and that the said 
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notices were actually delivered to them 
on the 4th of August, 1968, that is, after 
the hearing of the petition and the deci- 
sion thereon. In view of this factual 
position this argument based on Section 
440 obviously is not well conceived. 

18. Mr. N. S. Chhachhi, the learned 
coimsel appearing for the respondent 
State of Punjab has reiterated the sub- 
missions advanced on behalf of the appli- 
cant by Mr. D. N. Aggarwal. He has sub- 
mitted that particularly on the facts of 
the present case the earlier order which 
has been passed without affording the 
applicant an opportunity to be heard 
should be set aside and the matter should 
be reheard on merits. 

19. This criminal miscellaneous applica- 
tion, therefore, succeeds and is allowed. 
The case should now go back to the 
learned Single Judge for decision on 
merits. 

20. SAMSHER BAHADUR J. The 
ultima ratio of judicial process undoubted- 
ly resides in the highest tribunal of the 
land and if the finality in a crinunal 
judgment envisaged in Section 369, Code 
of Criminal Procedure, is to be attached 
to the High Court as well, its supremacy 
caimot be preserved. In the authorities 
as also the relevant statutory provisions, 
both of which have been fully and elabo- 
rately discussed by Sandhawalia J., the 
power of the High Court to rectify and 
amend accidental and inadvertent errors 
is maintained. While the order of judg- 
ment of an original Court or even a Court 
of appeal can be set right if so needed by 
a superior tribxmal, the inherent powers 
alone can enable a High Court to do like- 
wise. Only the clearest language of a 
statute can deprive the High Court of 
this useful and necessary adjunct of judi- 
cial power. 

21. I agree entirely with the reason- 
ing and conclusion of my learned- brother. 

Application allowed. 
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Shiromani Gurdwaras Parbandhak 
Committee, Amritsar and another. Peti- 
tioners V. Lachhman Singh Gill and 
others, Respondents. 

Civff Writ /'No. 2847 of 1967, D/- 2-4- 
1968. 

(A) Punjab Sikh Gurdwaras Act (8 of 
1925), S. 79 (iv) — Validity — Power under 
S. 79 (iv) is arbitrary and unguided and 
hence violat ive of Art. 14 of Constitution. 
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On the face of it the power in clause (iv] 
of S. 79 of the Act is arbitrary and un- 
guided. The exercise of the power of 
removal of a member of the Judicial 
Commission under S. 79 pursuant to 
clauses (i) to (iii) is obviously exercise of 
the power in the walre of the object and 
policy of the Act as in the preamble and 
the main body of the Act, but that object 
or policy is not in anywise effectuated 
by tile whimsical and capricious exercise 
of the power under clause (iv) of that 
section. 

So, for the exercise of power under 
clause (iv) of S. 79 of the Act there is no 
guidance whatsoever. The object and the 
policy of the Act are, substantially and 
in almost the total effect, effectuated by 
the exercise of its power of remov^ 
under S. 79 by the State Government in 
the wake of the first three clauses. If 
there is a reason outside those clauses 
which justifies removal of a member of 
such a judicial body, it should be availa- 
ble in the statute as are the reasons given 
in the first three clauses. 

The power is undoubtedly discretion- 
ary. but that is not a complete answei 
because a discretionary power^ unrelated 
to any guiding object or policy is an 
arbitra^ power. No doubt, again it is 
vested in the State Government, but while 
thht consideration may weigh with regard 
to matters other than the tenure of a 
judicial or a quasi-judicial body, it is not 
a consideration which can be accepted in 
so far as the tenure of a member of a 
judicial or a quasi-judicial body is con- 
cerned. Protection to such a body is an 
essential element of the democratic and 
constitutional base of the country and, 
therefor a such a discretionaiy power 
unguided by any object or policy of the 
statute cannot even be left in the hands 
of the highest authority: AIR 1957 SC 
397, Disting. 

In the objects and reasons of the 
Amending Punjab Act 11 of 1954, it has 
been stated that otherwise the life of the 
Judicial Commission would remain in 
perpetuity, probably meaning that the 
tenure of its members would be life 
tenure. However, a life tenmre is not 
unlmown to law. And if the Legislature 
intended any limit on the tenure of the 
members of the Judidal Commission then 
that limit, in the case of such a judicial 
body, cannot be held to be otherwise than 
arbitrary and capricious and thus viola- 
tive of Art. 14 of the Constitution when 
expressed, as it is, in the form of clause 
(iv) of S. 79; in fact such an object could 
be achieved in a more effective manner 
with a certainty of tenure to the members 
of such a judicial body by providing a 
tenure for a term of years terminable, 
though it might be followed by the re- 
appointment of -the same member or 
members again, or a tenure terminable at 
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a certain age of the incimibent. But the 
power in. this clause, as it is, is destnic- 
tive of the independence of such a judi- 
cial body and such a power, therefore, 
cannot but be held as arbitrary and in 
contravention of the provisions of Art. 14 
of the Constitution. The argument that 
after the expiry of initial period of two 
years the tenure of the members of the 
Judicial Commission is at pleasure, again 
is untenable, for this brings out a curious 
contrast with an ordinary Government 
service, as in the latter case after a short 
period of probation, during w;hich service 
is terminable for unsuitability or tike 
reasons, the Government servant con- 
cerned, though holding his position in the 
service at the pleasure of the Governor 
or the President, as the case may be, has 
‘a normal secinrity of tenure in the wake 
of the rules applicable to his service, but 
in the case of a member of the Judicial 
Commission after serving for an initial 
period of two years he becomes liable to 
removal imme^ately or at any monient 
thereafter. So that the temnre of a mem- 
ber of the Judicial Commission after the 
expiry of the first two years is entirely 
at the whim and caprice of the executive 
Government, who have no guidance given 
to th^^ in the statute itself in relation 
to which such power is to be exercised by 
them. The object and the policy of the 
Act as stated in the preamble and also 
appearing in the main body of the Act 
are no guide to the executive Govern- 
ment in this respect for the same are 
effectuated by the exercise of power 
imder the first three clauses of S. 79 of 
the Act. Thus the power imder clause (iv) 
of S. 79 is arbitrary and unguided, with- 
out any principle or policy being made 
ay^able for its exercise, and hence it is 
violative of Art, 14 of the Constitution 
and must be struck down as invalid. AIK 
1964 SC 600, KeL on, CPara 10) 

(B) Ponjab Sikh Gurdwaras Act (8 of 
1S25), Ss. 79 & 70- — State Government — 
Powers o£ — Punjab State Government 
has no power to remove or appoint mem- 
ber of Judicial Commission under S. 79. 


_ No doubt in S. 79 of the^ Act the State 
Government has been given power to 
remove a member of the Commission, 
and under S. 70 of it, it can appoint a 
member to it, but one of the four succes- 
sor State Governments cannot be accept- 
ed to exercise such power in relation to 
a Judicial Commission which has juris- 
metion under the Act not only in that 
State but also in the ' remaining three 
successor States. If this was permitted, 
^e functioning and operation of the 
Board would be impaired and may come 
to a stop by this Act of one of the succes- 
sor State Governments, also in the terri- 
tory imder the remaining successor 
States, which it has not the power to do 
under any provision of the Reorganisa- 


tion Act. More than that, it has not the 
power to do any act in the shape of re- 
moving a member of the Judicial Com- 
mission or appointing a new member to 
the Commission so as to lead to interfer- 
ence with the functioning and operation 
of the Board, an inter-State body corpo- 
rate. The jurisdiction and functioning of 
the Judicial Commission being so inter- 
mixed and intermingled with the func- 
tioning and operation of the Board that 
the same cannot be separated, for (a) 
there are cases in which, where the Board 
is obstructed in its functioning, the Judi- 
cial Commission, on its application, has 
jurisdiction and authority to carry out 
such functions, fb) there are cases in 
which the Juihcial Commission has co- 
ordinate power of legislative nature, in 
the shape of framing schemes of admi- 
nistration and management for Gur- 
dwaras, with the Board, in other words, 
where the Board in such a case is unable 
to perform its fimctions, it is the Judicial 
Commission which does so, and (c) in one 
case at least the Judicial Commission is 
an appellate tribimal of a co-ordinate and 
concurrent jurisdiction with the Board, 
so that a function which can be perform- 
ed by the Board in its appellate jurisdic- 
tion may come to be performed by the 
Judicial Commission, depending upon 
whether the approach is made to one or 
the other. So the Judicial Commission is 
a judicial body which directly and sub- 
stantially controls the functioning and 
operation of the Board and its jurisdic- 
tion and functioning cannot be divorced 
from the operation and functioning of the 
Board. Any interference with the consti- 
tution and powers of the Judicial Com- 
mission immediately spells interference 
and obstruction to the functioning and 
operation of the Board, an inter-State 
body corporate, with the fimctioning and 
operation of which one of successor State 
Governments has no power or authority 
to interfere. On this consideration it is 
obvious that the Judicial Commission 
trader the Sikh Gurdwaras Act is not 
now in consequence of the provisions of 
the Reorganisation Act within the power 
and authority of the State Government of 
Punjab, one of the successor State Govts. 

Same conclusion is available and is 
reached on a somewhat different conside- 
ration. It is settled that entries in the 
Legislative Lists in the Seventh Schedule 
to the Constitution are to be so liberally 
and broadly construed that they are to 
include within their ambit and scope all 
ancillary and necessary matters, the 
inclusion of which renders the legislation 
under a particular entry the more effec- 
tive, useful and purposefuL The 
entries are not to be construed strictly 
so as to limit their ambit and scope. Con- 
sequently,, Entry 44 in List I — Union 
list — which obviously covers legislation 
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in regard to an inter-State body co^orate 
such as the Board, also has within its 
ambit and scope legislation necessary foi 
the operation and functioning of such an 
inter-State body corporate, in the present 
. case as to the Judicial Commission, which 
very largely and substantially not only 
controls the operation and functioning of 
the Board but may at any moment have 
to perform the functions of the Board, 
where the Board cannot do so. The juris- 
diction and functioning of the Judicial 
Commission is so integral to the function- 
ing and operation of the Board that in 
the terms of the Act no separation is 
practical. So in this approach the provi- 
sions of the Act relating to the Judicial 
Commission are as much vdthin the scope 
of Entry 44 in List I — Union List — as 
its provisions relating to the Board. On 
this view not one of the successor States, 
which of course includes the State of 
Puniab can interfere with the constitution 
of the Judicial Commission. 

(Paras 18 and 19) 
The consequence of the considerations 
as above is that Punjab State Government 
has no power or authority to remove a 
member of the Judicial Commission under 
S. 79 of the Act, nor has it a power to 
appoint a new member to it. (Para 20) 
Cases Referred; Chronological Paras 
(1967) AIR 1967 Puni 272 (V 54) = 

C.W. No. 2115 of 1966, D/- 25-11- 
1966, Balbir Singh v. Sikh Gur- 
dwaras Judicial Commission, 
Amritsar 13 

(1964) AIR 1964 SC 600 (V 51) = 

(1964) 5 SCR 683. Moti Ram Deka 
V. General Manager, North-East 
Frontier Rly. 8, 10 

(1959) AIR 1959 Bom. 363 (V 46) = 

ILR (1959) Bom. 1267, W. W. 

Joshi V. State of Bombay 17, 18- 

(1958) AIR 1958 SC 538 (V 45) = 

1959 SCR 279. Ram Krishna Dal- 
mia V. Justice Tendolkar 8 

(1957) AIR 1957 SC 397 (V 44) = 

1957 SCR 233, Pannalal Binjraj 
V. Union of India 9, 10 

H. L. Sibal with B. S. Dhillon, G. S, 
Aulakh, B. S. Shant and R. K. Chhibber, 
for Petitioners: C. K. Daphtary, Advocate 
General of India, Gopal Singh, Advocate 
General, Punjab, G. R. Majithia, Deputy 
Advocate General, for Respondent No. 2: 
J. N. Kaushal, for Respondents (Nos, 
1 and 2). 

MEHAR SINGH, C. J. — This judgment 
will dispose of two petitions Nos. 2847 
and 2899 of 1967 under Articles 226 and 
227 of the Constitution. In both the peti- 
tions Shiromani Gurdwara Parbandhak 
Committee, Amritsar, is the petitioner, 
but in petition No. 2847 of 1967 the second 
petitioner is Mr. Sajjan Singh Giani. To 
the two petitions the first three respon- 
dents are the same, that is to say, Mr. 
Lachhman Singh Gill, Chief Minister, 


Punjab, idle State of Pimjab, and Mr. 
Kartar Singh Giani, who is a member of 
the Judicial Commission: and in petition 
No. 2899 of 1967 the fourth respondent ia 
Mr. Sardul Singh, who was appointed a 
member of the Judicial Commission by 
Punjab Government Notification No. 462 
Gurdwaras, of December 12, 1967. 

2. There were three members of the 
Judicial Commission appointed under Sec- 
tion 70 of the Silrh Gurdwaras Act. 1925 
(Punjab Act 8 of 1925) — hereinafter to 
be referred to as 'the Act’ — namely, Mr. 
Sajjan Singh Giani petitioner, who was 
also its president. Mr. Kartar Singh Giani, 
respondent 3, and Mr. Bakhat Singh. Two 
of the three members of the Judicial 
Commission are selected for appointment 
out of a list of qualified persons prepared 
and maintained at the instance of the 
Board (Sections 70(3) and 71 of the Act). 
Mr. Kartar Singh Giani was appointed by 
the Puniab State Government and Mr. 
Sajjan Singh Giani petitioner and Mr. 
Bakhat Singh were appointed by the same 
State Government from the list as pre- 
pared at the instance of the Board in the 
terms of Section 71 of the Act. The ap- 
pointment of Mr. Sajjan Singh Giani 
petitioner and Mr. Bakhat Singh as mem- 
bers of the Judicial Commission was made 
on September 1, 1965. 

3. It is averred in the petitions that 

Mr. Lachhman Singh GiU, the Chief 
Minister of Punjab, had been elected to 
the Punjab Vidhan Sabha in the la^ 
General Elections held in February 1967 
on an Akali ticket and he was also elected 
General Secretary of petitioner 1 in peti- 
tion No. 2847 of 1967. He defected from 
the Akali Party and. joining hands with 
the Congress Party, formed Government 
in the Punjab State with himself as the 
Chief Minister on November 25, 1967. On 
December 2, 1967, the Shiromani Akali 
Dal expelled him from its membership 
and asked him to resign from the Legis- 
lative Assembly and also from the mem- 
bership of petitioner 1 and the position of 
General Secretary to petitioner 1. On 
September 3, 1967, respondent 1, Mr. 

Lachhman Singh Gill, is said to have 
made a statement to the press, which is 
reproduced in the petitions from the 
Tribune of December 4, 1967, threatening 
the expulsion of Sant Fateh Singh from 
petitioner 1 and welcoining any opposi- 
tion challenge in the Assembly. It is 
averred that respondent 1 said that he 
would forcibly remove Sant Fateh Singh 
and his followers from petitioner 1. It 
was in pursuance of such attitude of his 
that at his instance the Punjab State 
Government, respondent 2, issurf Noti- 
fication No. 454-Gurdwaras, copy Anne- 
xure 'B’, on December 6, 1967, removing 
petitioner 2 in petition No. 2847 of 1967, 
namely, Mr. Sajjan Singh Giani, from 
the membership of the Judicial Comnus- 
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aon with effect from the afternoon oi 
that date. It appears that Mr. Bakhar 
Sinsh had on August 9. 1967. tendered 
resignation from the membership of the 
Judicial Commission, and by this very 
Notification No. 454-Gurdwaras, of De- 
cember 6. 1967, the Punjab Government 
accepted his resignation with effect from 
the afternoon of that date. On Decembei 
13, 1967, Die two petitioners in petition 
No. 2847 of 1967 filed that petition ques- 
tioning the constitutional validity and 
legality of the removal of petitioner 2 in 
that petition from the membership of the 
Judicial Commission, pointing out that 
the grounds on which the removal of 
petitioner 2 in that petition from the 
membership of the Judicial Commission 
was challenged also had application to 
the acceptance of the resignation of the 
other member Mr. Bakhat Singh, but Mr. 
Bakhat Singh has not been made a party 
to either petition, nor has any prayer 
been made in regard to the acceptance of 
his resignation by the Punjab State 
Government. On December 12, 1967, res- 
pondent 2, the Punjab State Govern- 
ment, proceeded by Notification No. 462- 
Gurdwaras, to appoint Mr. Sardul Singh, 
respondent 4 in petition No. 2899 of 1967, 
as a member of the Judicial Commission, 
against one of the existing vacancies, in 
exercise of the powers conferred by S. 78 of 
the Act. On December 18, 1967, petitioner 
1 filed petition No. 2899 of 1967 question- 
ing the constitutionality and legality of 
the appointment of respondent 4 in' this 
petition as a member of the Judicial Com- 
mission, The two petitions are practically 
copies, one of the other, and the same 
grounds are urged against the constitu- 
tional validity and legality of both the 
removal of petitioner 2 from and the ap- 
pointment of respondent 4 to the mem- 
bership of the Judicial Commission, 

4; _ The grounds taken in both the 
petitions are (al that both the orders have 
been passed mala fide with the ulterior 
motives of respondent 1 so as to have a 
member of the Judicial Commission to get 
frorn it prejudicial to the interests 
of the president of petitioner 1, the mem- 
bers of the Executive Committee of the 
Board and the General Body belonging to 
the Akali Dal Sant Fateh Singh Group, 
pursuant to his threat as reported by the 
Press on December 4, 1967, of fordbly 
ousting the members of that group from 
petitioner 1, (b) that the provisions of 
cmuse (iv) of Section 79 of the Act to the 
effect that the State Government may 
remove any member of the Judicial Com- 
mission. if he has served as a member for 
more than tivo years, are ultra vires and 
tmconstitutional because (i) the power 
mven admits of discriminatory classifica- 
tion without any guidance by any prin- 
aple or policy for the exercise of the 
discretion, (ii) it is delegation of arbitrary 
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and uncontrolled power, and (in) the pro- 
vision is against the principles of natural 
justice as the members of the Judicial 
Commission, who are to perform judicial 
functions, are left to the mercy of the 
executive Government after they have 
completed a tenure of two years as such 
rnembers, fc) that the Judicial Commis- 
sion has territorial jurisdiction extending 
over the territories which immediately 
before November 1, 1966, comprised the 
State of Punjab and the Punjab State 
Government after the Punjab Reorgani- 
sation Act, 1966 (Act 31 of 1966), has no 
jurisdiction to remove or to appoint mem- 
bers. including a new member, of the 
Judicial Commission, and so both the 
impugned orders are a nullity, and (d) 
that when on November 2, 1967, Mr. 

Gumam Singh, the then Chief Minister 
as leader of the United Front Party re- 
signed, along with his coUeagues, he 
advised the Governor to dissolve the 
Punjab Legislative Assembly so that fresh 
elections could be held to it, but, though 
the Governor was constitutionally bound 
to accept such advice, contrary to that 
he refused to dissolve the Punjab Legisla- 
tive Assembly, and rather appointed res- 
pondent 1, Mr. Lachhman Singh Gill, as 
Chief Minister, whose appointment is thus 
illegal and unconstitutional. In so far a? 
the first ground of mala fide is concerned, 
it is further stated in the petitions that 
between October 13, 1949 and September 
1, 1965, there had been five instances in 
which the removal of a member of the 
Judicial Commission was made by the 
State Government after a period varying 
from six to ten years, but in the case of 
petitioner 2 the removal has been made 
after a period of about two years, thus 
indicating the whimsical and arbitrary 
exercise of power under clause (iv) ol 
Section 79 of the Act by the State Gov- 
ernment. The details of the instances are 
given in paragraph 9 (vii) of petition 
No. 2847 of 1967 and paragraph 11 (x) of 
petition No. 2899 of 1967. 

5. In both the petitions one return 
had been made by respondent 1 and an- 
other by respondent -2, but the tenor ol 
returns in both the petitions by those 
respondents is the same. In the affidavits 
of respondent 1 the broad facts are not 
denied but it is clearly stated that his 
speech of December 3, 1967. was not cor- 
rectly reported by the Press and his posi- 
tion is that what he said was that 'T 
would not permit Sant Fateh Singh to use 
the sacred Gurdwaras to malign me and 
my Government.” He says clearly that 
he never threatened to use force against 
the members of petitioner 1. The charge 
of mala fide is denied and it is explained 
that the work of the Judicial Commission 
under the presidentship of petitioner 2, 
Mr. Sajjan Singh Giani, was not being 
done with expedition and cases took in- 
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ordinately long time for being decided. 
Efforts made on behalf of the Department 
concerned to speed up the work of the 
Judicial Commission unfortunately led to 
no appreciable progress and petitioner 2 
was mainly responsible for the conduct 
of cases before the Judicial Commission 
and their early disposal. So it was thought 
desirable in the public interest to remove 
him so that the disposal of the cases in 
the Judicial Commission could be done 
with expedition in order to avoid bad 
name which this body was earning be- 
cause of the inordinate delay which was 
taken in the disposal of cases. A. denial 
has been entered that the removal of peti- 
tioner 2 was with any ulterior motive. In 
regard to the appointment of respondent 
4 in petition No. 2899 of 1967, it has been 
said that he has been appointed in place 
of petitioner 2 out of the panel of names 
suggested by petitioner 1. It is denied 
that these changes in the persoimel of the 
Judicial Commission have been made with 
an ulterior motive to have influence with 
the Judicial Commission. Eespondent 1 
then takes the position that Section 79 (iv) 
of the Act is constitutionally valid and 
the_ Punjab State Government had the 
jurisdiction and authority to proceed not 
only to remove petitioner 2 from but to 
appoint respondent 4 to the membership 
of the Judicial Commission under Ss. 70 
and 79 of the ,Act._ It is not accepted on 
his side that his Ministry is not constitu- 
tional. A denial has been entered regard- 
ing the remaining allegations. The return 
for and on behalf of respondent 2 is by 
way of an affidavit by the Secretary to 
Punjab Government in the Election 
Department. The instances of removal of 
members of the Judicial Commission pur- 
suant to Section 79 (iv) after the period 
varying from six to ten years as given in 
the petitions are not denied, but it is said 
that the illustrations do not warrant a 
conclusion that Section 79 (iv) of the Act 
is void or unconstitutional. Otherwise, 
leaving out the allegations as to mala 
fide against respondent 1 in regard to 
which reference is invited to the affidavit 
of respondent 1, it is stated that neither 
Section 79 (iv) of the Act is xmconstitu- 
tional or void, nor is the exercise of power 
by the Punjab State Government in re- 
moving petitioner 2 from and appointing 
respondent 4 to the membership of the 
Judicial Commission without jurisdiction 
or ultra vires. It is said that the Punjab 
Ministry under the Chief Ministership of 
respondent 1 is validly and constitution- 
ally formed. There is a replication, in 
either petition, on the side of petitioner I, 
which broadly reiterates the position of 
petitioner 1 in the petitions, but on the 
question of the 'explanation by respon- 
dent 1. forming basis of the removal of 
petitioner 2 from the membership of the 
Judicial Commission, it is pointed out 
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that the allegation that the disposal of 
work imder petitioner 2’s presidentship 
of the Judicial Commission was imduly 
delayed is false and is denied. Then be- 
tween the years 1962 and 1967, for each 
year, the number of sittings of the Judi- 
cial Commission are 0ven, and, against 
those numbers of sittings for each year, 
the number of cases disposed of are given. 
This is in paragraph 9(i) of the replica- 
tion. The object is to show that in the 
years 1965 to 1967, during the period 
petitioner 2 was president of the Judicial 
Commission, the disposal of cases was 
more than during any other year. How- 
ever, it is accepted that "the disposal 
could be fmrther increased by the disposal 
of certain other cases regarding the dis- 
posal of which petitioner 2 could not 
participate as member of the Commis- 
sion because he was the counsel in those 
cases before he was appointed as member 
of the Judicial Commission. Hence, the 
said cases had to be decided by Giani 
Kartar Singh (respondent 3) and Shri' 
Bakhat Singh alone. Shri Bakhat Singh 
was very rarely attending the meetings 
of the Commission. Therefore, the said 
cases could not be disposed of.” 

6. At the hearing of these petitions 
the learned counsel for the petitioners 
has given up the groimd that respondent 
I's Ministry in the Punjab State has been 
formed unconstitutionally and illegally. 
This ground has not been urged on behalf 
of the petitioners. The coimsel appearing 
on their behalf has confined his arguments 
to tile remaining three grounds (i) that 
the removal of petitioner 2 from and 
appointment of respondent 4 to the mem- 
bership of the Judicial Commission is 
outside the jurisdiction of the State of 
Punjab and thus void and illegal, (ii) that 
Section 79 (iv) of the Act is ultra vires 
and unconstitutional, and (iii) that both 
the removal of petitioner 2 from and the 
appointment of respondent 4 to the mem- 
bership of the Judicial Commission by the 
Punjab State Government, at the instance 
of respondent 1, the Chief Minister, is 
mala fide. 

7. These grounds may be taken in the 
reverse order. Respondent 1 has stated in 
his affidavit that the press report of his 
speech on December 3, 1967, is not cor- 
rect, that he never said that he was going 
to remove anybody by force, and that all 
that he said was that he would not per- 
mit Sant Fateh Singh to use the sacred 
Gurdwaras to malign him and his Gov- 
ernment. This has been one basis of 
allegation of mala fide against respon- 
dent 1, which allegation, in the circum- 
stances, caimot possibly be accepted. The 
other matter urged has been that respon- 
dent 1 has given a wrong reason for 
the removal of petitioner 2 from_ the mem- 
bership of the Judicial Commission that 
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the latter was responsible for the delay 
in the disposal of cases before the Com- 
mission. Although the affidavit in the 
shape of replication by petitioner 1 makes 
out a case that during the term of office 
of petitioner 2 for the number of sittings 
the coniparative disposal^ was more than 
in the earlier years, but in the same affi- 
davit it is admitted^ that there were_ a 
number of cases which could not be dis- 
posed of simply because petitioner 2 had 
been a counsel in those cases and thus 
could not sit in the Judicial Commission 
for the hearing of the_ same. The other 
member Mr. Bakhat Singh, it has been 
admitted, did not attend regularly. So 
delay there was in the disposal of cases. 
This matter might well have weighed 
with respondents 1 and 2 in reaching the 
conclusion that they did, which conclu- 
sion may not appeal to others, that it was 
the presence of petitioner 2 as president 
of the Judicial Commission which was the 
cause of the delay. There is no other 
material in support of the allegation of 
mala fide against respondent 1. It is obvi- 
ous that on this material a clear and un- 
qualified finding is not possible that the 
order removing petitioner 2 from the 
membership of the Judicial Commission 
was made by respondent 2 at the instance 
of respondent 1, who was actuated by 
ulterior motives and thus acted mala fide. 
This groimd, therefore, fails. 

8. In Section 79 of the Act is the 
power in the State Government to remove 
a member of the Judicial Commission 
and the section reads — 

"79. The State Government may re- 
move any member of the Commission — 

/i) if he refuses to act or becomes in the 
opinion of the State Government incap- 
able of acting or unfi t, to act as a member; 
or 

fii) if he has absented himself from 
more than three consecutive meetings of 
the Commission; or 

(ffi) if it is satisfied after such enquiry 
as it may deem necessai^ that he has 
flagrantly abused his position as a mem- 
ber; or 

fiv) if he has served as a member for 
niore than two years.” 

The second argument on the side of the 
petitioners is an attack upon the consti- 
tutional validity and legality of clause (iv) 
of this section. There existed origin^y 
tins daxise in the Act with power to the 
State Government to remove, a member 
of the Judicial Commission after three 
years, and this clause was deleted by 
Section 18 of the Sikh Gnrdwaras 
(Amendment) Act, 1944 (Ptmiab Act 11 of 
1944). It was re-enacted in the present 
form by the Sikh Gurdwaras (Amend- 
ment) Act, 1954 (Pimjab Act 11 of 1954), 
md the objects and reasons indicate that 
"as fresh cases are instituted in the Court 
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of the Judicial Commission from time to 
time, the eSect of the existing provision 
of the Act is that a Commission once con- 
stituted is more or less perpetuated. In 
the interest of the efficient working of 
the Judicial Commission and in order to 
remedy a possible awkward situation in 
which the life of a Tribimal may get very 
unnecessarily prolonged, it is therefore, 
desirable that there should be a provision 
in the Act empowering the State Govern- 
ment to remove any member of the Com- 
mission after he has served on it for a 
specified period, where circumstances may 
so require.” There is nothing either in the 
Act or in the Amending Punjab Act 11 of 
1954 to give any indication as to the cir- 
cumstances to be kept in view that may 
require removal of a member of the Judi- 
cial Commission. Th_e argument on the 
side of the petitioners is that in so far as 
clause (iv) of this section is concerned, the 
power of removal is arbitrary, capricious, 
unguided, and uncontrolled. No principle 
or policy has been provided for the exer- 
cise of this power by the executive. This 
power has no nexus with the object of the 
Act. The executive can, after the expiry 
of two years, be as whhnsical and capri- 
cious in the exercise of the power as it 
may choose to do so, and that may be for 
reasons entirely and utterly extraneous 
to any object of the Act The discretion 
thus given to the State Government ad- 
mits of arbitrary discrimination and refer- 
ence has already been made to the in- 
stances given in the petitions that over 
the years the removal of mem- 
bers has been after a period 
varying from six to ten years, on 
earlier occasions, but in the case of peti- 
tioner 2 the power has been exercised 
just after completion of two years of 
office as member of the Judicial Commis- 
sion by him. The learned counsel has 
pointed out that to eSectuate the object 
and the policy of the Act ffie first three 
clauses of this section have relation to 
the efficient and proper functioning of 
the Judicial Commission but, obviously, 
the fourth clause has nothing to do with 
the same. The preamble of the Act says 
that it was being enacted 'to provide for 
the better administration of certain Gur- 
dwaras and for inquiries into matters 
and settlement of disputes connected 
therewith’, and this object of the Act and 
the policy underlying it are evidently 
manifest from the main body of the pro- 
visions of the Act, both of which are 
available to the Court to^ see whether 
there is any object or policy of the ste- 
tute from which guidance for the exercise 
of such power may be available. The 
learned counsel for the petitioners has, 
as stated, stressed that while the object 
and the policy of the Act are served by 
the first three clauses of this section, the 
power in the fourth clause, he points out, 
is tincanalised, tinguided, and without 
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any indication on what basis it is to be 
exercised. In this respect the learned 
counsel has referred to Moti Ram Deka 
V. General Manager, North East Frontier 
Railway, AIR 1964 SC 600. That was a 
case in which the constitutional validity 
of Rules 148 C3) and 149(3) in the Indian 
RaUway Establishment Code, Volume I, 
was the subject of challenge. In brief, the 
rules provided for the termination of the 
service of a (non-pensionable) railway 
servant by notice on either side for 
periods shown in the same. The constitu- 
tional validity of the rules was attacked 
on the ground that the same violated 
Article 311(2) and Article 14 of the Con- 
stitution. The argument in regard to 
Article 14 proceeded, in the alternative, 
on grounds (i) that the rules contravened 
that Article in that certain classes of 
raUway servants were selected for special 
prejudicial treatment when no such con- 
ditions of service were applicable in any 
other public employment, and (ii) that, 
in any event, an arbitrary power had 
been conferred upon the authority com- 
petent in that behalf under the rules to 
terminate employment without any prin- 
ciple to guide it. Of the seven learned 
Judges, the majority of four accepted the 
first aspect of the argument in this res- 
pect, refraining from expressing any 
opinion on the second. Subba Rao J. 
appears to have agreed with the majority 
opinion on the first aspect of this argu- 
ment under Article 14 as appears from 
paragraph 59 of the report and that is 
why in the end the learned Judge ob- 
served that, apart from Article 311, ' the 
rules were violative of the provisions of 
Article 14. Das Gupta J., did not express 
himself on the first aspect of the argu- 
ment. but on the second, which is the 
aspect relevant in the present case, after 
referring to this passage ' from Ram 
Krishna Dalmia v. Justice Tendolkar, AIR 
1958 SC 538, — 

"A statute may not make any classifi- 
cation of the persons or things for the 
purpose of applying its provisions but 
may leave it to the discretion of the Gov- 
ernment to select and classify persons or 
things to whom its provisions are to 
apply. In determining the question -of the 
validity or otherwise of such . a statute 
the Court will not strike down the law 
out of hand only because , po classification 
appears on its face or because a discretion 
is given to the Government to make the 
selection or classification but will go on 
to examine and ascertain if the statute 
has laid down any principle or policy for 
the guidance of the exercise of discretion 
by the Government in the matter of the 
selection or classification.” 
the learned Judge observed — ■ 

"Applying the principle laid down in 
the above case to the present Rule. I find 
on scrutiny of the Riile that it does not 


lay dowm any principle or policy for 
guiding the exercise of discretion by the 
authority who -will terminate the service 
in the matter of selection or classification. 
Arbitrary and uncontrolled power is left 
in the authority to select at its wiU any 
person against whom action will be taken. 
The Rule, thus enables the authority con- 
cerned to discriminate between two rail- 
way servants^ to both of whom Rule 148(3) 
equally applied by taking action in one 
case and not taking it in the other. In the 
absence of any guiding principle in the 
exercise of the discretion by the authority 
the Rule has therefore to be struck down 
as _ contravening the requirements of 
Article 14 of the Constitution.” 

Shah J. did not accept either aspect of 
the argument under Article 14 on the 
ground that the power to terminate em- 
ployment under the impugned rules in 
that case could not be regarded as an 
arbitrary power exercisable at the sweet 
vail of the authority, when having regard 
to the nature of the employment and the 
service to be rendered, the importance 
of the efficient functioning of the rail 
transport in the scheme of country’s 
public economy, and the status of ffie 
authority invested with the exercise of 
the power, it may reasonably be assumed 
that the exercise of the power would 
appropriately be' exercised for the pro- 
tection of public interest or on grounds 
of administrative convenience. The learn- 
ed Judge proceeded to observe — "Power 
to exercise discretion is not necessarily 
to be assumed to be a power to discrimi- 
nate unlawfully, and possibility of abuse 
of power will not invalidate the confer- 
ment of power. Conferment of power has 
necessarily to be coupled with the duty 
to exercise it bona fide and for effectuat- 
ing the purpose and policy underlying 
the rules which provide for the exercise 
of the power. If in the scheme of the 
rules, a clear policy relating to the cir- 
cumstances in which the power is to be 
exercised is discernible, the conferment 
of power must be regarded as made in 
furtherance of the scheme, and is not open 
to attack as infringing the equali^ 
clause.” The learned counsel for the peti- 
tioners has placed reliance upon the 
dictum of Das Gupta J., and has further 
pointed out that the dictum of Shah J. 
does not run contrary to his argument, 
because, although the object and policy 
of the Act as given in the preamble and 
emerging from its main provisions have 
a relation to the exercise of power under 
the first three clauses of Section 79, the 
same have no nexus or connection with 
the unguided and uncanalised power 
given by clause (iv) of that section. 

9. The reply of the learned Attorney- 
General on behalf of the re^ondents £9 
that under clause (iv) of Section 79 of the 
Act initial appointment is for a fixed term 
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of two years, which cannot be cut short 
and which may 'be treated as some sort 
of a probationary period, but thereafter 
a member of the Judicial Commission 
holds the post at the pleasure of the State 
Government, for the exercise of which 
the guiding policy and the principle are 
to be found in the preamble and the main 
body of the Act, which is the better ad- 
ministration of the Gurdwaras and for 
inquiries into matters and settlement of 
disputes cormected therewith. The learned 
Attorney-General has contended that the 
object and policy of the Act provide dear 
guidance to the State Government for 
the exercise of its power imder clause (iv) 
of Section 79. The hower is discretionary 
to be exercised by the high authority of 
the State Government and thus it cannot 
be described as discriminatory. In this 
connection reliance is placed on Pannalal 
Binjraj v. Union of India, AIR 1957 SC 
397. in which their Lordships observed-— 
"It may also be remembered that this 
power is vested not in minor offidals but 
in top-ranking authorities like the Com- 
missioner of Income-tax and the Central 
Board of Revenue who act on the informa- 
tion supplied to them by the Income-tax 
Officers concerned. This power is discre- 
tionary and not necessarily discriminatory 
and abuse of power cannot be easily 
assumed where the discretion is vested 
in such high offidals.” The approach of 
the learned Attorney-General that the 
initial period of two years may be treat- 
ed as some sort of a probationary period 
cannot possibly be accepted for, while in 
ordinary cases of public service after the 
probationary period the Government 
servant concerned is confirmed and has 
security of tenure, in the case of the 
Judidal Commission after the expiry of 
the first two years immeffiately insecurity 
for the tenure of its members begins and 
continues at the whim and caprice of the 
executive rmtil the removal. There is 
wparently no possible comparison be- 
tween the two situations. 

10. On the face of it the power in 
clause (iv) of Section 79 of the Act is 
arbitrary and unguided. The exerdse of 
me power of removal of a member of the 
Judicial Commission tmder Section 79 
pursuant to clauses (i) to (iii) is obviously 
exerdse of the power in the wake of the 
object and policy of the Act as in the 
preamble and the main body of the Act, 
but that object or policy is not in anywise 
eSectuated by the whimsical and caprid- 
ous exercise of the power under clause (iv) 
of that section. In fact it has been pointed 
out on the side of the petitioners that 
respondent 4 was some time back remov- 
ed from the membership of the Judidal 
Commission and he is now being appoint- 
ed- ap^ in place of petitioner 2, thus 
Providing a glaring instance of the arbi- 
trary exerdse of the power under this 


clause. So, for the exerdse of power 
under clause (iv) of Section 79 of the Ad 
there is no guidance whatsoever. The 
object and the policy of the Act are, sub- 
stantially and in almost the total effect, 
effectuated by the exercise of its power of 
removal imder Section 79 by the State 
Government in the wake of the first three 
dauses. If there is a reason outside those 
clauses which justifies removal of a mem- 
ber of such a judidal body, it should be 
available in the statute as are the reasons 
given in the first three clauses. The illus- 
trations from the past dted by the peti- 
tioners show that the exerdse of the 
power has been quite whimsical because 
in a number of cases the removal has 
been after a term of six to ten years,' and 
in the case of petitioner 2 it has just 
been after a period of a little over two 
years; The power is undoubtedly discre- 
tionary, but that is not a complete answer 
because a discretionary power imrelated 
to any guiding object or policy is an 
arbitrary power. No doubt again it is 
vested in the State Government, but 
while that consideration may weigh with 
regard to matters other than the tenure? 
of a judicial or a quasi-judicial body, it 
is not a consideration which can be 
accepted in so far as the tenure of a 
member of a judidal or a quasi-judicial 
body is concerned. Protection to such a 
body is an essential element of the demo- 
cratic and constitutional base of the 
country and, therefore, such a discre- 
tionary power unguided by any object or 
policy of the statute cannot even be left 
in the hands of the highest authority, 
The considerations which prevailed with 
their Lordships of the Supreme Court in 
Paimalal Binjraj’s case, AIR 1957 SC 397, 
have no possible application to a case 
like this where the tenure of a member 
of a judicial body can be kept in suspense 
and put an end to at any time •without 
any basis whatsoever. In the objects and 
reasons of the Amending Pimjab Act 11 
of 1954 it has been stated that otherwise 
the life of the Judicial Commission would 
remain in perpetuity, probably meaning 
that the tenure of its members would be 
life tenure. However, a life tenure is not 
unknown to law. And if the Legislature 
intended any limit on the tenure of the 
members of the Judicial Commission 
then that limit, in the case of such a 
judicial body, caimot be held to be other- 
wise than arbitrary and capricious and 
thus -violative of Article 14 of the Consti- 
tution when expressed, as it is, in the 
form of clause (iv) of Section 79: in fact 
such an object could be achieved in a 
more effective manner with a certainty 
of tenure to the members of such a judi- 
cial body by providing a tenure for a 
term of years terminable, though it 
might be followed by the reappointment 
of the same member or members again. 
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or a tenure terminable at a certain age 
of the incumbent. But the power in this 
clause, as it is, is destructive of the 
independence of such a judicial body and 
such a power therefore cannot but be 
held as arbitrary and in contravention of 
the provisions of Article 14 of the Con- 
stitution. Hie argument of the learned 
Attorney-General that after the expiry 
of initi^ period of two years the tenure 
of the members of the judicial Commis- 
sion is at pleasure, again is imtenable, 
for this brings out a curious contrast 
with an ordinary Government service, as 
in the latter case after a short period of 
probation, during which service is termin- 
able for unsuitability or like reasons, 
the Government servant concerned, 
though holding his position in the service 
at the pleasure of the Governor or the 
President, as the case may be, has a 
normal security of tenure in the walre of 
the rules applicable to his service, but in 
the case of a member of the Judicial 
Commission after serving for an initial 
period of two years he becomes liable to 
removal immediately or at any moment 
thereafter. So that the temure of a member 
of the Judicial Commission after the 
expiry of the first two years is entirely 
at the whim and caprice of the executive 
Government, who have no guidance given 
to them in the statute itself in relation 
to which such power is to be exercised 
by them. The object and the policy of the 
Act as stated in the preamble and also 
appearing in the main body of the Act 
are no guide to the executive Govern- 
ment in this respect for the same are 
effectuated by the exercise of power 
under the first three clauses of Section 79 
of the Act. Thus the power under clause 
(iv) of Section 79 is arbitrary and 
unguided, without any prmdple or policy 
being made available for its exercise, and 
hence it is violative of Article 14 of the 
Constitution, and must be struck down 
as invalid. To this power under clause (iv). 
of Section 79 very aptly apply the obser- 
vations of Das Gupta J., as reproduced 
above from Moti Ram Ddia’s case, AIR 
1964 SC 600. The power is not protected 
even on the dictum of Shah J. in that 
case because there is no guiding principle 
or policy for its exercise, as what is stat- 
ed in the preamble and in the main body 
of the statute have no relation to the 
exercise of this power in this^ case. So 
Section 79 (iv) of the Act is violative of 
Article 14 of the Constitution and is thxxs 
invalid and void. 

11. There remdns then the first 
ground for consideration. The Act obvi- 
ously applied to the whole of the territory 
of Punjab State earlier to November 1, 
1966, which is the appointed day for the 
coming into force of the Punjab Reorga- 
nisation Act, 1966 (Act 31 of 1966), here- 
inafter to be referred as 'the Reorganisa- 


tion Act’. Part II, Sections 3 to 8 deal 
with the division of what is defined iq 
Section 2(f) of this Act as the 'existing 
State of Punjab’ into four parts, which 
are the State of Punjab, the State of 
Haryana, the Union Territory of Chandi- 
garh, and the transferred territory to the 
Union Territory of Himachal Pradesh, 
Each one of these four parts is defined as 
'successor State’ according to Sec. 2(m) 
of this Act to the 'existing State of 
Punjab’. Section 88 of the Reorganisation 
Act provides — 

"88. Territorial extent of laws. — The 
provisions of Part II shall not be deemed 
to have effected any change in the terri- 
tories to which any law in force imme- 
diately before the appointed day extends 
or applies, and territorial references in 
any such law to the State of Punjab shall, 
until otherwise provided by a competent 
Legislature or other competent authority, 
be construed as meaning the territories 
within that State immediately before the 
appointed day.’’ 

This section applies to all the laws, ^d 
thus obviously applies to the Act which 
then remains in force throughout the 
four parts, previous to November 1, 1966, 
of the 'existing State of Punjab’, In 
Part Vn of the Reorganisation Act, Sec- 
tions 67 to 71 deal with Corporations 
which were functioning throughout the 
'existing State of Punjab’, that is, before 
November 1, 1966; continuation of such 
corporations is provided for, and there is 
a further provision how those corpora- 
tions are to come to an end and are then 
to be started separately in the four re- 
organised parts. Sub-sections (1) to (3) 
of Section 72 are then relevant for .the 
present purpose. Section 72, sub-sections 
(1) to (3) provide — 

"72. General provisions as to statutory 
Corporations, — 

• (i) Save as otherwise expressly prc)- 
vided by the foregoing provisions of this 
Part, where any body corporate Consti- 
tuted imder a Central Act. State Act or 
Provincial Act for the existing State of 
Pimjab or any part thereof serves the 
needs of the successor States or has, by 
virtue of the provisions of Part H, become 
an inter-State body corporate, then, the 
body corporate shall, on and from the 
appointed day, continue to function and 
operate in those areas in respect of which 
it was functioning and operating imme- 
diately before that day, subject to such 
directions as may from time to time be 
issued by the Central Government, until 
other provision is made by law in respect 
of the said body corporate. 

(2) Any direction issued by the Central 
Govemnient imder sub-section (1) in 
respect of any such body corporate may 
include a direction that any law by which 
the said body corporate is governed shall. 
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in its application to that body corporate, 
have efiect, subject to such excephoM 
and modifications as may be specified in 
the direction. 

(3) For the removal of doubt it is here- 
by declared that the provisions of this 
section shall apply also to the Punjab 
University constituted under the Punjab 
University Act, 1947 (East Pimjab Act 7 
of 1947), the Punjab Agricultural Univer- 
sity constituted imder the Punjab Agri- 
cultural University Act, 1961 (Punjab 
Act 32 of 1961), and the Board constituted 
under the provisions of Part III of the 
Sikh Gurdwaras Act, 1925 (Punjab Act 
8 of 1925).” 

It is apparent that the Board under 
the Act, because of the division of the 
'existing State of Punjab’ into four parts, 
under Part II of the Reorganisation Act, 
has become an inter-State body corpo- 
rate, as it has been declared clearly, for 
removal of doubt, in sub-section (3) _ of 
Section 72. Unlike the other corporations 
dealt with in Sections 67 to 71 of _ the 
Reorganisation Act, there is no provision 
in Section 72, or for that matter in any 
other section of the Reorganisation Act, 
for dissolution of the Board as an inter- 
state body corporate, and its reconstitu- 
tion in the divided four parts of the 
'existing State of Punjab’. So the Board 
under the Act as an inter-State body 
corporate is intended to continue as such 
having power, authority and jurisdiction 
over aU the four parts of the 'existing 
State of Punjab’ after the reorganisation. 
In List I — Union List — in the Seventh 
Schedule to the Constitution, entry 44 
reads — 

"44. Incorporation, regulation and 
winding up of corporations, whether trad- 
ing or not, with objects not confined to 
one State, but not including universities;” 

and in list II — State List — of the same 
Schedule, entry 32 is — 

"32. Incorporation, regulation and 
winding up of corporations, other than 
those specified in List I, and universities; 
unincorporated trading, literary, scientific, 
religious and other societies and associa- 
tions; co-operative societies.” 

So incorporation, regulation and winding 
up of inter-State corporations is within 
ttie legislative power of Parliament. The 
Board under the Act has been expressly 
declared to be such a body corporate. 
Obviously only Parliament have legisla- 
tive powers with regard to the Board 
imder the Act. After Section 88 in the 
Reorg^isation' Act, Section 89 makes 
provision for adaptation of laws in_ the 
four parts of the reorganised 'existing 
State of Punjab’ by the 'appropriate 
Government’ and explanation to this sec- 
tion defines the expression 'appropriate 
Government’ to mean (a) as respects any 
law relating to a matter enumerated in 
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the Union List, the Central Government; 
and (b) as respects any other law, — (i) 
in its application to a State, the State 
Government, and (ii) in its application to 
a Union territory, the Central Govern- 
ment. So the effect of Section 89 of the 
Reorganisation Act is that adaptation of 
the Act in the States of Punjab and 
Haryana can be made by the Govern- 
ments of those States, and in the Union 
Territories of Chandigarh and Himachal 
Pradesh by the Central Government, but 
in regard to Chapter VI of the Act which 
deals with 'the Board’,, declared as an 
inter-State body corporate by Section 72 
of the Reorganisation Act, only the Cen- 
tral Government has the power of adap- 
tation of the Act, because of entry 44 
in the Union list relating to inter-State 
body corporates and in view of clause (a) 
of the explanation to Section 89 of the^ 
same Act. However, the functions and 
powers of the Board are not only confined 
to Part IV of the Act but are also spread 
all over the Act, and as an instance may 
he cited Chapter X of the Act which 
specifically deals with the 'power and 
duties of the Board’. It means that if the 
Act is to be adapted separately by the 
Governments, having the power imder 
Section 89 of the Reorganisation Act to 
adapt it, in the four parts of the 'existing 
State of Punjab’, it cannot be done effect- 
ively and with any measure of success 
without the Central Government joining 
in the adaptation of it. There is another 
difficulty even when the Central Govern- 
ment thus comes in, for unless the Re- 
organisation Act is amended to keep the 
Board no longer an inter-State body 
corporate, the Act as a whole cannot be 
effectively and successfully adapted in 
any one of the four parts of the reorga- 
nised 'existing State of Punjab’. So the 
Act has to continue to apply, after re- 
organisation, to the whole of the territory 
of the 'existing State of Punjab’ as it 
applied before that. How and in what 
manner the question of adaptation is to 
be solved in these circumstances is not 
a matter that comes in for consideration 
in these petitions, although by virtue of 
Section 90 of the Reorganisation Act this 
Court has power, for the purposes of 
facilitating the application of the Act tn 
relation to any of the four parts of the 
reorganised 'existing State of Punjab’ to 
construe it in such manner, without 
affecting the substance, as may be neces- 
sary or proper in regard to the matter 
before this Court. As I have said, the 
exercise of power under Section 90 of 
the Reorganisation Act is not necessary 
for the purposes of decision of these peti- 
tions. Reference to these provisions has 
been made only for the sake of clarity as 
to the application of the Act, the extent 
of its application territorially, the position 
of the Board as an inter-State body 
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corporate, and the authority of the 
Government which has legislative power 
in regard to the Board. There is one other 
provision to which reference may again 
iDe made here, though it has already been 
reproduced above. The provision is in 
sub-section (1) of Section 72 of the Re- 
organisation Act where power had been 
given to the Central Government to issue 
directions in regard to the functionhig 
and operation of the Board within the 
whole of the territory that was the 'exist- 
ing State of Puniab’, and sub-section (2) 
of the same section lays down that any 
such direction may include a direction 
that any law by which a body corporate 
as the Board is governed shall, in its 
application to that body corporate, have 
effect, subject to such exceptions and 
modifications as may be specified in the 
direction. So the effect of Sections 72 and 
89 of the Reorganisation Act is (a) that 
in regard to the functioning and opera- 
tion of the Board the Central Government 
can give directions, which directions may 
include modification of the provisions of 
the Act in their application to it, and (b) 
the Act may be adapted (i) by the Central 
Government so far as the Board is con- 
cerned, and (ii) by the Governments of 
each one of the four parts coming into 
existence after the reorganisation of the 
'existing State of Punjab’. No direction 
has been issued by the Central Govern- 
ment under sub-sections (1) and (2) of 
Section 72 and no adaptation of the Act 
has been made either by the Central 
Government or by the Governments in 
any of the four parts of the 'existing 
State of Punjab’ after reorganisation. 
The Act up to the present is left as such 
and is applicable to the whole of the 
territory of what was the State of Punjab, 
or described as the 'existing State of 
Punjab’ in Section 2(f) of the Reorganisa- 
tion Act, and there is no modification of 
it whatsoever so far. After this it is neces- 
sary to go to the relevant provisions of 
the Act itself, particularly those concern- 
ing and relating to the judicial Commis- 
sion. It may be stated at once that the 
stand of the learned Attorney-General 
on behalf of the respondents has been 
that while Section 72 of the Reorganisa- 
tion Act declares the Board to be an 
inter-State body corporate and as such 
both the power of direction in regard to 
the application of the Act to its function- 
ing and operation has been left with the 
Central Government as also the power of 
adaptation of the Act in this respect, no 
such power has been left with the Central 
Government in so far as the Judicial 
Commission is concerned. 

12. In the Act, Chapter V in Part III 
deals with the subject of 'Control of Sikh 
Gurdwaras’. This Chapter comprises of 
three sections. ’The first is Section 39 
which bars a suit in any Court for relief 
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available imder the provisions of the Act. 
Section 40 then provides that "for the 
purposes of this Act there shall be con- 
stituted a Board and for every Notified 
Sikh Gurdwara a committee of manage- 
ment, and there shaU also be constituted 
from time to time a Judicial Commission 
in the manner hereinafter provided,’’ and 
then Section 41 says that "the manage- 
ment of every Notified Silth Gurdwara 
shall be administered by the committee 
constituted thereof, the Board and the 
Commission in accordance with the pro- 
visions of this Part.’’ It is apparent that 
the management of eve^ Notified Sikh 
Gurdwara is, in addition to the local 
committee, the statutory responsibility of 
the Board and the Judicial Commission. 
Now, this is not confined to the State of 
Pimjab, but it also continues to apply to 
the State of Haryana, the Union Territoiy 
of Chandigarh, and the transferred terri- 
tories to the Union Territory of Himachal 
Pradesh. So that in those four parts not 
only the Board continues to have autho- 
rity, power and jurisdiction over the 
management of Notified Sikh Gurdwaras, 
but so also the Judicial Commission. 
Chapter VI, Sections 42 to 69, then deals 
with the name, composition, and consti- 
tution of the Board. Chapter VII in Part 
III, Sections 70 to 84, concerns the Judi- 
cial Commission. There are to be three 
members of the Judicial Commission who 
are to be Sikhs and appointed by the 
State Government (sub-section (1) of 
Section 70), and the qualifications for 
appointment as a member of the Judicial 
Commission are to be found in sub-sec- 
tion (2) of Section 70, and then sub-sec- 
tion (3) of this section says that "two of 
the members of the Commission shall be 
selected by the State Government out of 
a list of qualified persons prepared and 
maintained as described in Section 71.” 
So, of the three Sikh members of the 
Judicial Conunission, one is appointed by 
the State Government of its own and 
the other two are appointed by it out of 
a list prepared and maintained at the 
instance of the Board according to Sec- 
tion 71. A list of the names of seven per- 
sons nominated by the Board is to be 
submitted to the State Government for 
appointment of two members of the Judi- 
cial Commission and if the Board fails to 
do so within ninety days of the constitu- 
tion of the Board, this power passes to 
the State Government to complete the 
list of qualified persons (sub-section (1) of 
Section 71). Removal of a name from such 
list is dealt with in sub-section (2) of this 
section and it is to be upon a report of 
the Board and any enquiries as the State 
Government may see fit to make on the 
groimd that a particular member has 
become incapable of acting as a member 
of the Judicial Commission. Sub-sec- 
tion (3) of this section concerns the re- 
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moval of a name from the same list on 
information given- by the Board that any 
person in the list has died or has^ applied 
to the Board for removal of his_ name 
from the list. Sub-section (4) of this sec- 
tion is important and runs — "The State 
Government shall on request being made 
to it for this purpose by the Board remove 
from the list the name of any person 
whose name has been on the list for more 
than three years, provided that the name 
of any person shall not be so removed 
while such person is a member of the 
Commission.” So that for continued mem- 
bership of the Commission the presence 
of the name of a member on such a list 
is a statutory requirement. After removal 
of a name from the list the nomination to 
fiU the vacancy is in the same manner as 
in the original list _ (sub-section (5) oi 
Section 71). And again if the Board fails 
to nominate a person to fill a vacancy in 
the list according to sub-section (5), the 
State Government has the power to do 
so for it under sub-section (6) of this sec- 
tion. So that -it is the primary function 
of the Board to prepare a list of names 
of seven persons and to supply the same 
to the State Government from which two 
members of the Judicial Commission must 
be appointed by the State Government. 
The remuneration or daily allowance and 
travelling expenses of members' of the 
Judicial Commission are to be fixed b-y 
the State Government but with consulta- 
tion of the Board (Section 73), so that 
this again is a function of the Board and 
the State _ Government cannot fix the 
remuneration of the members of the 
Judicial Commission -without consulting 
the Board. The net expenses of the Judi- 
cial Commission are 'to be defrayed bv 
the State Government and the Board, 
the State Government paying one-third 
and the Board the remaining two-thirds, 
though the whole of the payment is made 
■to -the members and other staff of the 
Judicial Commission in the first instance 
by the State Government, and the State 
Government recovers the expense share 
of two-thirds payable by the Board from 
it after the close of each financial year 
(sub-section (1) of Section 75), and accord- 
mg to sub-section (2) of this section any 
due. to the State Government under 
the pro-visions of sub-section (1), shall, 
if not recovered within three months 
after a demand has been made, be re- 
coverable as if it were an arrear of land 
revenue. If a vacancy occurs in the Ju^- 
cial Commission it has to be filled by the 
appointment by the State Government of 
some other qualified person in the same 
manner as in which a person whose seat 
is to be filled was anpointed (Section 78), 
which means that if a vacancy occurs of 
a member^ of the Commission appointed 
from the list submitted by the Board, tho 
new appointment has to be made in -the 


same manner, that is to say from the 
same list. Then comes Section 79, already 
reproduced above, gi-ving power to the 
State Government to remove a member 
of the Commission on the grounds stated 
in that section. The State Government 
has been given power under Section 83 to 
dissolve the Judicial Commission, at any 
time, when there is no proceeding pend- 
ing before it. This is as far as the consti- 
tution, appointments to, and removal of 
members from the Judicial Commission 
by the State Government is concerned. 
It is immediately apparent that the Judi- 
cial Commission is a statutory body, not 
wholly appointed at the discretion of the 
Government, for two members of it must 
be appointed from persons nominated by 
the Board in a list of seven given by it, 
and the expenses, of the Judicial Commis- 
sion are not borne, and defrayed wholly 
by the State Government but only one- 
third of it and the remaining two-thirda 
by the Board. It is thus not a usual type 
of a statutory body appointed and em- 
ployed by the State Government entirely 
at its discretion and of which the total 
expenses are borne by it. It is a Judicial 
body of which the functions are strictly 
confined to the pro-visions of the Act in 
regard to the management of the Gur- 
dwaras as will presently appear next. 

13. Section 45 enumerates the disabili- 
ties debarring a person from being elect- 
ed as a member of the Board, and Sec. 46 
speaks of disabilities which debar a per- 
son from being co-opted to be a member 
of the Board. If any person ha-ving been 
elected or co-opted a member of the 
Board subsequently becomes or is found 
to be by the Board subject to any of the 
disabilities stated in Section 45 or Sec- 
tion 46, as the case may be, he shall cease 
to be a member thereof (sub-section (1) 
of Section 52), and any person aggrieved 
by the finding of the Board mentioned in 
sub-section (1) of Section 52 may, within 
a month of the date of his knowledge of 
such finding, appeal to the Judicial Com- 
mission for setting aside the said finding 
and the order of the Commission passed 
in this respect shall be final (sub-sec- 
tion (2) of Section 52). So sub-sections (1) 
and ( 2 ) of Section 52 make the Judicial 
Commission an appellate tribunal against 
the finding of the Board as to any disabi- 
lity suffered by an elected or co-opted 
member of the Board, which disability 
brings to an end his membership of the 
Board. The members of the Board are 
elected from various constituencies aU 
over the area to which the Act applies 
(Section 44), in so far as they are to be 
elected; others have either been named 
ex-oflficio members of the Board, or are 
co-opted by the elected and ex-officio 
members of the Board (sub-section (1) of 
Section 43-A), So that the elected mem- 
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bers come from all over the four parts of 
the 'existing State of Punjab’ to the whole 
of which the Act applies. The consequence 
of that is that not only the authority, 
power and jurisdiction of the Board 
extends, within of course the scope of the 
Act, to the whole of that territory, but so 
also does the authority, power and juris- 
diction of the Judicial Commission. In 
exercise of its appellate power imder sub- 
section (2) of Section 52, the Judicial 
Commission controls the functioning and 
operation of the Board inasmuch as it 
may or may not agree with the Board 
whether a particular person is under a 
disability either under Section 45 or 
under Section 46 and has thus ceased to 
be a member of the Board. There is a 
committee of management for every Noti- 
fied Sikh Gurdwara, and similar disabili- 
ties, as in Sections 45 and 46, are to be 
found in Sections 90 and 91 which debar 
a person to be a member of such a com- 
mittee. Under sub-section (1) of Sec- 
tion 95, the Board has been given the 
power to find whether any person has in- 
curred any of the disabilities in Ss. 90 or 
91, and from such a finding of the Board 
an appeal lies to the Judicial Commission 
under sub-section (2) of this section. 
These are one set of provisions as to the 
ambit and scope of the judicial function- 
ing, on appeal, of the Judicial Commis- 
sion being as extensive as the functions 
of the Board itself having original autho- 
rity to decide the question of disability 
having been suffered by a member of it 
or a member of a committee. Sub-sec- 
tion (1) of Section 76 provides that the 
Judicial Commission "shall have jurisdic- 
tion unlimited as regards value through- 
out Punjab, and shall have no jurisdiction 
over any proceedings other than is ex- 
pressly vested in it by this Act”. So the 
jurisdiction of the Judicial Commission 
extends throughout the territory of what 
was the State of Punjab before reorgani- 
sation, or the 'existing State of Punjab’ 
according to Section 2(f) of the Reorgani- 
sation Act. This continues to be so up to 
today, no change either under Section 72 
or under Section 89 of the Reorganisation 
Act having been made in its provisions. 
According to sub-section (2) of Section 76 
of the Act a decree or order of the Judi- 
cial Commission is executable or has to 
be given effect to by the District Court 
of the District in which the Gurdwara in 
connection with which the decree or order 
was passed is situate, or by the District 
Court to which the Judicial Commission 
directs that any decree or order shall be 
sent for '..this purpose, as if the decree or 
order ha<3 been a decree or order passed 
by such Court. So that the matter of exe- 
cutability or the giving effect to the 
decrees and orders of the Commission is 
not confined to District Court of a parti- 
.cular District but may be by any District 


Court to which direction in that behalf 
is given by the Judicial Commission. In 
this manner the Judicial Commission has 
jurisdiction in relation to District Courts 
of all the districts in the States of Punjab 
and Haryana and in the Union Territories 
of Chandigarh and Himachal Pradesh, in 
other words, in all the four parts coming 
into existence out of the 'existing State of 
Punjab’- in consequence of its reorganisa- 
tion under the Reorganisation Act. If a 
person is a patit, he is under a disqualifi- 
cation or disability under Sections 45, 46, 
90 and 91, and, according to Section 84 
of the Act, if it is necessary to decide for 
the purposes of the constitution of the 
Board or a Committee, apparently trader 
the provisions of the Act, whether a per- 
son has or has not. become a patit, the 
question shall, on an application being 
made thereto for this purpose, be decided 
by the Commission. A decision on this 
matter again affects the operation and the 
functioning of the Board because a find- 
ing by the Commission that a person is 
or is not a patit will mean whether he is 
or is not to continue to be a member of 
the Board. In Part HI, Chapter IX deals 
with the subject of finances so far as 
Notified Sikh Gurdwaras are concerned. 
In this Chapter Section 106 deals with the 
funds of the Gurdwaras and how the 
same may be spent. Sub-section (1) pro- 
vides for defraying of expenses of 
management and personnel of the Gur- 
dwaras and other charitable uses referred 
to therein, which is made first charge on 
the funds. After defraying those expenses 
required under sub-section (1), according 
to sub-section (2), if there is a surplus, 
a certain specified number of members of 
the conpnittee of the Gurdwara concern- 
ed, by a resolution, with the sanction of 
the Board, may aUocate part or whole of 
such surplus ito a particular religious, 
educational or charitable pu^ose or any 
purpose which promotes social welfare. 
Then sub-section (3) of Section 106 says 
that, leaving out sub-section (2), if there 
is a surplus after defraying expenses 
under sub-section (1) and the committee 
of the Gurdwara is not willing to devote 
such surplus to other purposes, the Board 
may apply to the Judicial Commission 
for an order aUowing the Board to devote 
the whole or part of such surplus to a 
particular and specified religious, educa- 
tional or other charitable purpose or any 
purpose which promotes social welfare. 
According to sub-section (4) of this sec- 
tion, the Commission, if satisfied that 
such an application by the Board is rea- 
sonable, has the power and jurisdiction 
to determine what portion of such surplus 
shaU be retained as a reserve fund for 
the Gurdwara concerned and may direct 
the remainder, of the surplus to be devoted 
according to' the applica'tion made by the 
Board. It has fradher power subsequently 
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to rescind or vary any such order. The 
Board is required to maintain regular 
accounts (Section 114) and such accounts 
are to be audited once every year by an 
auditor appointed by the State Govern- 
ment (section 115). Within thirty days of 
the audit and examination of the accounts 
of the Board, the auditor is enjoined to 
submit a report to the Board upon each 
account audited and examined and also 
to forward copies of his reports to ^the 
State Government and to the Judicial 
Commission (sub-section (1) of Sec. 116). 
The Board has to consider the report 
according to Section 117 of the Act and' 
then within two months of such conside- 
ration, it is requirei to cause the report 
and abstract of each account to be 
published in. two newspapers one of which 
must be published daily • (sub-section (3) 
of Section 116). If the Board fails to cause 
the report to be published in accordance 
with that sub-section, the Judicial Com- 
mission or the State Government may 
get it so published, and the expenses in- 
curred in this behalf shall be paid by the 
Board, and shall be recoverable as if it 
were an arrear of land revenue. So here 
the Board is under a statutory duty to 
publish the auditor’s report, fading which 
it becomes the statutory duty of the Com- 
mission or the State Government at the 
same time, and the expenses for the per- 
formance of which duty are to be borne 
by the Board and are recoverable from 
it as an arrear of land revenue. This is a 
function required by the statute to be 
performed by the Board and when it fails 
to do so, it is a function which is required 
to be performed in the_ same manner 
either by the Judicial Commission or by 
the State Government, with liability of 
the Board to make payment for the_ ex- 
penses thus incurred. Every committee 
of a Notified Sikh Gurdwara has to sub- 
mit each year to the Board its budget, 
and if the Board finds either that the 
expenditure is not authorised by the Act 
or that it is not in accordance with the 
scheme of administration settled for such 
Gurdwara under the Act, it has power 
to direct the committee of management 
to modify and alter the budget according- 
ly, but if the committee does not comply 
with the direction of the Board in this 
respect, the Board has been given the 
right to apply to the Judicial Commission 
to pass an order calling upon the com- 
mittee to make such modification or 
alteration in the budget, and the Com- 
mission has been given power to make or 
pass any order as may be necessary in its 
opinion and which it considers just and 
proper. There is a direct control of the 
budgets of the managing committees of 
the Notified Sikh Gurdwaras by the 
Board and when the latter fails to obtain 
compliance of its directions so as to bring 
the budgetary provisions within the scope 
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of the Act or the scheme of administra- 
tion of a particular Gurdwara, there is 
the overrichng power with the Judicial 
Commission to compel, through a judicial 
process, the committee concerned to obey 
the directions of the Board as accepted 
and to the extent accepted in the order of 
the Judicial Commission. Sub-section (1) 
of Section 107 of the Act provides that 
every committee shall pay annually to 
the Board for the purpose of meeting the 
lawful expenses of the Board a contribu- 
tion in money out of the income of the 
Gurdwara or Gurdwaras under its 
management, and, if after notice to pay 
the amount (sub-section (1) of Sec. 124), 
the committee fails to do so, the Judici^ 
Conunission is enjoined, on an application 
by the Board in that behalf, to call upon 
the committee to show cause why it should 
not be ordered to pay the same (sub-sec- 
tion (2) of Section 124). So part of the 
existence, fimctioning and operation of 
the Board depends upon the finances 
available from the Notified Sikh Gur- 
dwara committees, which fimds, if the 
committees will not pay on their own, 
they can be compelled to pay through 
the Judicial Commission. A scheme of ad- 
ministration of a Gurdwara may be settl- 
ed on an agreement between the Board 
and the committee of a Notified Sikh 
Gurdwara (sub-section (1) of Section 130), 
but if both fail to do so, on an applica- 
tion by the Board, after hearing the 
parties the Judicial Commission has been 
given jurisdiction to settle such a scheme, 
and^ according to sub-section (4) of this 
section the scheme may subsequently be 
set aside or resettled, as considered iust 
and proper by the Judicial Commission. 
It is important to note that, according to 
sub-section (5) of Section 130, "schemes 
framed under this section ’ shall have force 
of law”. Such law is made (a) in the be- 
ginning on an agreement between the 
Board and a committee of a Notified Sikh 
Gurdwara to settle a scheme for such a 
Gurdwara, or (b) in the alternative, where 
those two do not agree, on an application 
of the Board, by the Commission. So that 
such legislative power in the Board, ex- 
tensive as it is to all the Notified Sikh 
Gurdwaras and the committees of 
management of the same, may, in the 
event of disagreement between the Board 
and the cornmittee of a Gurdwara, come 
to be exercised by the Judicial Commis- 
sion. Here is thus an instance of a co-ordi- 
nate legislative power in so far as the 
Board and the Judicial Commission are 
concerned. A committee of a Notified Sikh 
Gurdwara may suspend or dismiss any 
office-holder but is not to dismiss a here- 
ditary office-holder of a Sikh Gurdwara 
except on any one of the findings as enu- 
merated in clauses (a) to (h) of Section 134 
of the Act. Procedure in regard to the 
dismissal of a hereditary office-holder or 
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a minister of a Gurdwara is referred to 
in sub-sections (11 and (2) of Section 135, 
and then sub-section (3) of this section 
says: — 

"135 (3). Any hereditary office-holder 
who has laeen suspended or dismissed 
may, within three months of the date of 
the order of suspension or dismissal, as 
the case may be, appeal either to the 
Board or to the Commission as he may 
elect; if he elects to appeal to the Board, 
the order of the Board shall be final, and 
if he elects to appeal to the Commission, 
a further appeal shall lie to the High 
Court from the order of the Commission, 
provided that such appeal shall be made 
within ninety days of the date of the 
order.” 

This sub-section of Section 135 of the 
Act gives concurrent appellate jurisdic- 
tion to either the Board or the Judicial 
Commission against the order of suspen- 
sion or dismissal. In other words, both 
the Board and the Judicial Commission 
are appellate authority in so far as a 
committee of a Notified Sikh Gurdwara 
making an order suspending or ^smissing 
any hereditary office-holder is concerned. 
The election to appeal either to the Board 
or to the Commission lies with the here- 
ditary office-holder. There is thus, as 
stated, concurrent appellate jurisdiction 
in the Board and the Judicial Commission 
under sub-section (3) of Section 135. The 
Board has been given power to move the 
committee of a Notified Sikh Gurdwara 
to_ dismiss a hereditary office-holder or a 
minister of such a Gurdwara in the terms 
of the provisions of Section 134 and if 
the conunittee does not, within one month 
of its being so moved, dismiss such an 
office-holder or minister, the Board has 
been given power to apply to the Judicial 
Commission to order removal of such an 
office-holder or minister, or if it finds 
that such a person ought to be dismissed, 
then it has the power to dismiss him. 
There is then Section 142 of the Acf 
which gives power and jurisdiction to 
• the Judicial Commission to entertain an 
application against the Board, the execu- 
tive committee of the Board, 

or against any member of the 

Board or against any employee 

past or present of the Board 

in respect of any alleged malfeasance, 
misfeasance, breach of trust, neglect of 
duty, abuse of power or any alleged ex- 
penditure on a purpose not authorised by 
the Act, and on a finding in that respect 
it may, consistently with the provisions 
of the Act or of any other law or enact- 
ment in force for the time being, direct 
any specific act to be done or forborne 
for the purpose of remedying the same 
and may award damages or costs against 
the person responsible for the same, and 
pay order the removal of any office- 
holder or member of the Board 


responsible for the same and may also 
disqualify any member of the Board, 

executive committee thus removed 

from such membership for a period not 
exceeding five years from the date of 
such removal. This gives complete judi- 
cial control over the functioning of the 
Board to the Judicial Commission not 
only in regard to its day-to-day function- 
ing but also in regard to its continuance 
as a Board because power to disqualify 
members of the Board has been given to 
the Judicial Commission, Such powers 
can be exercised by the Judicial Commis- 
sion not only in the final decision of the 
application, but, as held by my learned 
brother Narula J. in Balbir Singh v. The 
Sikh Gurdwaras Judicial Commission, 
Amritsar, Civil Writ No. 2115 of 1966, 
D/- 25-11-1966 = (AIR 1967 Punj 272), the 
Judicial Commission has also authority 
to pass interim orders in the nature of 
grant of injunction or appointment of 
receiver if such power is otherwise con- 
ferred on it. Section 142 of the Act does 
not prohibit the grant of such interim 
relief. Provisions of Order 39, Rules 1 and 
2, and Order 40, Rule 1 of the Code of 
Civil Procedure are in no manner incon- 
sistent with Section 142 of the Act. On 
the contrary, those provisions are not 
only ancillary to Section 142 but are 
necessary to be invoked in suitable cases 
for effectively exercising the jurisdiction 
vested in the Judicial Commission xmder 
that section. The Judicial Commission 
has jurisdiction, in suitable cases, to issue 
temporary injimctions or to make interim 
arrangements by appointment of a 
receiver on principles which are well 
established tmder the Code of Civil Pro- 
cedure. This is the enumeration of the 
judicial functions of the Judicial Com- 
mission which caimot be divorced from 
the fimctioning and operation of the 
Board under the statute. 

14. In Part I, Chapter III deals with 
the constitution of one or more tribunals 
for the purpose of deciding the claims 
made in accordance with the provisions 
of the Act (Section 12(1) ). Unlike this 
provision in Section 12(1), Section 70 of 
the Act only refers to liie appointment of 
'the Judicifil Commission’, that is to say, 
there is only appointment of one Judicial 
Conunission under the Act. So long as the 
Act stands as it is. it does not admit of 
the appointment of any other Judicial 
Commission under its provisions. 

15. It has already been shown that 
removal of a member of the Judicial 
Commission can result under two provi- 
sions of the Act (a) under Section 83 by 
the dissolution of the Judicial Commis- 
sion, and (b) under Section 79 by the 
State Government. 

16. The consideration of the provision 
of the Act, to which somewhat detailed 
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reference has been made above, briefly 
comes to this — 

(1) The power and authority to ad- 
minister the management of a Notified 
Sikh Gurdwara, whether situate in the 
State of Punjab or in the State of Har- 
yana or in the Union Territory of Chancfi- 
garh or in the transferred territories in 
the Union Territory of Himachal Pradesh, 
is statutorily vested in the committee ol 
such a Notified Sikh Gurdwara, the Board, 
and the Judicial Commission (S. 41). 

(2) Appointment of two out of the 
three members of the Judicial Commis- 
sion can only be made, and if a vacancy 
in this respect occurs that can be fiUed 
only in the same manner, by the State 
Government out of a list of seven names 
nominated by the Board and removal of 
a name from that list can only be at the 
instance of the Board, but, if in regard 
to the bringing of the names on the list, 
the Board fails to do so within the time 
given in the statute, the State Govern- 
ment has been given power to complete 
such a list of Qualified persons itself. This 
is the function of the Board. If it fails 
to perform it. it can be performed by the 
State Government. So that this function 
of an inter-State body corporate is to be 
performed by the State Government _ in 
the Act. How can then the expression 
’State Government’ in Section 71 of ^ the 
Act in' this context be read to be either 
the State Government of Punjab or the 
State Government of Haryana or 'the 
Government of any one of the two Union 
Territories of Chandigarh and Himachal 
Pradesh? 

(3) The expenses of the Judicial Com- 
nussion are not wholly borne by the State 
Government, but only to the extent of 
one-third, while the remaining two-thirds 
are the liability of the Board, which, if 
it does not discharge by ■the time pro'vid- 
ed in Section 75, can be recovered from 
it as an arrear of land revenue. This is 
clearly pro-vided in Section 75 of the Act. 

(4) The State Government has the 
power _ to remove any member of the 
Commission 'under Section 79 on grounds 
mentioned in clauses (i) to (iii). and 
clause (iv) has already been held invalid 
as violative of Article 14 of the Consti- 
tution. 

(5) There is only one Judicial Com- 
mission under the Act- unlike the provi- 
sion with regard to tribunals in Section 12 
(1), as there can be more tribimals than 
one _ under that pro'vision, and the juris- 
diction of the Judicial Commission ex- 
tended throughout the territory of what 
was the 'existing State of Punjab’ before 
November 1, 1966, and continues to be so 
because no change or modification has been 
made in any pro'vision of the Act either 
by any direction of the Central Govern- 
ment imder Section 72 or by any adapta- 
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tion tmder Section 89 of the Reorganisa-' 
tion Act. The Act does not en'visage more 
commissions than one. Its pro'visions, as 
the same are at present, do not admit of 
appointment of four separate Judicial 
Commissions in the four parts of the 
'existing State of Pimjab’ -under the Re- 
organisation Act. 

(6) On the date of the reorganisation 
and the coming into force of Act 31 of 
1966 (the Reorganisation Act) there was 
only one Judicial Commission in the 
whole of the territory of the 'existing 
State of Punjab’ and that one Commissioa 
has continued imder the pro-visions of the 
Act after that. It is not denied that its 
ofiice is located at Amritsar in .conse- 
quence of notification under Section 77 
of the Act. 

(7) The Judicial Commission is an ap- 
pellate tribunal against the findings of 
the Board that a person has incurred 
disability under Section 45 or Section 46 
or Section 90 or Section 91 and thus ceas- 
ed to be a member either of the Board or 
of a committee of a Notified Sikh Gur- 
dwara, as the case may be. Further where 
it is necessary to decide for the purposes 
of the constitution of the Board whether 
a person has or has not become a patit, 
which is a disability imder Sections 45 
and 46, the question, on an application 
being made to it for this purpose, is to be 
decided by the Judicial Commission. TWs 
power of the Judicial Commission directly 
affects the functioning and operation of 
the Board as a body corporate inasmuch 
as it may not accept its finding that a 
certain member of the Board is under a 
disability or it may do so and thus affect 
the membership of the Board. 

(8) Where a committee of a Notified 
Sikh Gurdwara is not -willing to devote 
surplus income for 'the purposes suggested 
by the Board, the latter may obtain an 
order from the Judicial Commisaon 
against such committee, which brings in 
the Judicial Commission as regards the 
functioning and operation of the Board, 
as where -the Board fails to obtain the 
willingness of a committee of a Notified 
Sikh Gurdwara to the utilisation of sur- 
plus income it may approach the Judicial 
Commission to compel compliance by the 
committee. In the same way. according 'to 
Section 116, the Judicial Commission is 
to receive a copy of -the audit report of 
the audit of accounts of the Board just 
the same as the State Government, and, 
if the Board -will not publish the same as 
required by the statute, the Commission 
has co-extensive power -with -the State 
Government to get the same published, 
'The publication of the audit report is -the 
function of the Board and, if it fails to 
do so. -toe power is given to the Judicial 
Commission to perform the same func- 
tion. It makes no difference that the same 
power has also been given to the State 
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Government. Further, the Board has con- 
trol over the budgets of the committees 
of the Notified Sikh Gurdwaras and if 
the budgets provide for expenditure not 
authorised by the Act or in accordance 
with a scheme of administration settled 
imder the provisions of the Act, it is the 
function of the Board to ask the commit- 
tee concerned to modify its budget by 
removing such defects, but if the com- 
mittee does not comply, the function of 
the Board is then performed by the Judi- 
cial Commission, on an application by the 
Board, in passing an order against the 
committee directing it to comply with 
the modification of the budget as the 
Commission considers just and proper. 
All these are the powers of the Judicial 
Commission exercised by it, obviously at 
the instance and on the application of the 
Board, where the Board while exercising 
Its functions under the statute fails to 
obtain compliance with the same. In such 
a situation the Board approaches the 
Judicial Commission and obtains compli- 
ance with the performance of its duties 
and functions so that it may continue to 
operate in the terms of the Statute. 

(9) There is co-ordinate legislative 
power to frame schemes of management 
having the force of law with the Board 
and the Judicial Commission according to 
Section 130 of the Act, so that in this 
respect where the Board cannot perform 
the functions because the committee of 
the Notified Sikh Gurdwara concerned is 
not prepared to agree with it for a scheme 
of managem_ent, the duty is then perform- 
ed by the Judicial Commission by framing 
a scheme of management. 

(10) There is concurrent appellate 
jurisdiction with the Board and the Judi- 
cial Commission under Section 135 of the 
Act, so that in exercise of its appellate 
power, depending upon who is approach- 
ed, the same function may be performed 
either by the Board or by the Judicial 
Commission. 

(11) And lastly, the Judicial Comnus- 
aon has complete judicial control over 
the day-to-day functioning and the mem- 
bership of the Board under Section 142 
of the Act. 

The argument of the learned counsel for 
the petitioners is that there was and 
there sti\l continues to be one Judicial 
Commission imder the provisions of the 
Act even W consequence of the reorgani- 
sation of tire 'existing State of Punjab’ 
into four parts, and as the ^pard is an 
inter-State body -corporate /v^th _ regard 
to which no legislative power is with 
either the State of Punjab or the State of 
Haryana or any one of the two Union 
Territories of Chandigarh and Himachal 
Pradesh, so wherever as to the fimction- 
ing of the Board and the Judicial Com- 
mission the expression 'State Govern- 


ment’ appears in any section of the Act, 
that expression must be read as having 
been substituted by the expression 'Cen- 
tral Government’, for, the learned counsel 
presses, it cannot be either the State 
Government of Punjab or the State 
Government of Haryana or the Central 
Government as representing any one of 
the two Union Territories of Chandigarh 
and Himachal Pradesh. The learned 
counsel points out that there can be no 
interference with the existing Judicial 
Commission for it is one Commission for 
the whole territory to which the Act con- 
tinues to extend. As the Act does .not 
envisage more than one Judicial Com- 
mission there cannot be four Judicial 
Commissions, and, if so, there cannot be 
three of the four reorganised parts of 
the 'existing State of Punjab’ without the 
Judicial Commission to attend such of 
the functions of the Board which the 
Board itself cannot carry out, and for the 
carrying out of which it has to approach 
the Judicial Commission to obtain orders 
from it. This broadly is the arginnent 
urged by the learned comisel on the side 
of the petitioners. 

17. The learned Attorney-General on 
behalf of the respondents has referred to 
the provisions of the Reorganisation Act 
and has contended that it is an Act which 
deals with all the problems connected 
with the reorganisation of the 'existing 
State of Punjab’ completely and so solu- 
tion to every problem or question is to be 
foimd within the scope of its provisions. 
He has referred to W. W. Joshi v. State 
of Bombay, AIR 1959 Bom. 363, in which, 
with reference to the States Reorganisa- 
tion Act of 1956, the learned Judges ob- 
served that "looking to the aim, scope 
and the object of the Act, the intention 
of Parliament clearly appears to be to 
provide for a solution of all problems 
arising out of the States Reorganisation. 
Effect can only be given to this intention 
of Parliament by liberally construing its 
provisions so far as the language used 
should permit”. The learned Attorney- 
General has, therefore, urged that as 
solution to all problems has to be found 
within the four corners of the provisions 
of the Reorganisation Act, at least one 
thing is clear according to him, that 
wherever the expression 'State Govern- 
ment’ appears in any provision of the Act 
it cannot be read as 'Central Govern- 
ment’. He has not denied that the Board 
being an inter-State body corporate, the 
power to legislate in regard to such a 
body is with Parliament, but his position 
is that the Judicial Commission is not 
such a body. He has pointed out that it 
has not been the argument on the side_ of 
the petitioners that there is an omission 
or a lacvma in the Reorganisation Act m 
not having made provision with regard 
to the Judicial Commission imder the Act 
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Thus, the Reorganisation Act should be 
so interpreted that it has dealt with even 
the problem connected with the Judidal 
Commission under the Act within the 
scope of its provisions. Human beings are 
fallible and even the best draftsman ma^r 
make an omission and that too quite im- 
wittingly and genuinely. So his conten- 
tion has been (a) that the provisions of 
Section 72 of the Reorganisation Act are 
limited and confined strictly to the Board 
as an inter-State body corporate having 
nothing to do with the Judicial Commis- 
sion, so that the Central Government 
does not come in, in any respect, so far as 
the Judicial Commission is concerned, 
(b) that thus wherever the expression 
'State Government’ appears in the Act in 
reference to or in connection with the 
Judicial Commission, it is not the 'Central 
Government’ but the present Punjab 
State Government, (c) that all the autho- 
rities in the present State of Punjab have 
remained intact, though the other three 
reorganised parts (State of Haryana and 
the two Union Territories of Chandigarh 
and Himachal Pradesh) can make their 
own laws in the scheme of the Reorgani- 
sation Act (Section 91) to provide for all 
sorts of authorities and bodies, even in- 
cluding a Judicial Commission, but he has 
stressed that the scheme of the Reorga- 
nisation Act is that the bodies functioning 
in the present State of Punjab continue 
as before the date of reorganisation and 
in this respect, so far as the Judicial 
Commission is concerned, the learned 
Attorney-General has pointed out (i) that 
the Judicial Commission has existed in 
the State of Punjab at the commencement 
of the Reorganisation Act, (ii) that since 
then its members have been drawing pav 
from the present State of Punjab, and 
(iii) it has been exercising jurisdiction 
within the present State of Punjab, (d) 
that imder Section 72 of the Reorganisa- 
tion Act the power of the Central Gov- 
ernment is to give directions with regard 
to the fimctioning of the Board and the 
law applicable to the Board, it cannot 
issue notifications, it cannot make appoint- 
ments, and it cannot receive the list of 
names _ for appointment to the Judicial 
Conimission from the Board, because if 
it did, it would thus be exercising fimc- 
tions extra-territorially, of which the 
result is that in the Act, in no provision, 
can the expression 'Central Government’ 
be substituted for the expression 'State 
Government’, and further that imtil the 
Central Government issues any directions 
under sub-section (2) of Section 72 of the 
Reorganisation Act, there is no escape 
from this, that the expression 'State 
Government’ in the Act has to be limited 
to the present Ptmjab State Government, 
(e) that, in any case, the power with the 
Central Government is additional to the 
power with the State Government in the 


Act which has reference to the present 
Pxmjab State Government, and (f) that 
in view of the provisions of Section 83 
of the Reorganisation Act the members 
of the Judicial Commission continue to 
hold posts in the present State of Punjab 
and continue to fimction therein because 
the Judicial Commission has been locat- 
ed, on the date of the coming into force 
of the Reorganisation Act, at Amritsar in 
the present Punjab State, and thus nor- 
mally its functions have been limited 
and cut down to the reduced area of that 
State alone, 

18. In the Reorganisation Act, Part IX, 
Sections 81 to 85, concerns the 'Provisions 
as to Services’. Section 83 appears in tiiis 
part and reads — 

"83. Provisions as to continuance of 
officers in the same posts. — Every person 
who immediately before the appointed 
day is holding or discharging the duties 
of any post or office in connection with 
the afeirs of the existing State of Punjab 
in any area which on that day falls with- 
in any of the successor States shall con- 
tinue to hold the same post or office in 
that successor State and shall be deemed, 
on and from that day, to have been duly 
appointed to the post or office by the 
Government of, or other appropriate 
authority in, that successor State: 

Provided that nothing in this section 
shall be deemed to prevent a competent 
authority on or after the appointed day, 
from passing in relation to such person 
any order affecting his continuance in 
such post or office.’’ 

It is this section upon which the learned 
Attorney-General has placed reliance to 
urge that the members of the Judicial 
Commission hold and discharge the duties 
of their posts or offices as members of the 
Judicial Commission in the successor 
State of Punjab qua the 'existing State of 
Punjab’, and thus the Commission is with- 
in the authority and jurisdiction of the 
new State of Punjab. However^ it has 
already been clearly .shown that the 
jurisdiction of the Judicial Commission 
extends not only to the new State of 
Punjab, but also to the State of Haryana, 
the Union Territory of Chandigarh, and 
the transferred territory in the Union 
Territory of Himachal Pradesh. The 
whole of the Act applies to those parts 
and, as there is to be only one Judidal 
Commission under the Act, its authority, 
power and jurisdiction extends to ati 
tiiose four parts. Section 83 of the Re- 
organisation Act envisages a person hold- 
ing or discharging the duties of any post 
or office in connection with the affairs of 
the 'existing State of Punjab’ and, on 
division of the 'existing State of Pimjab’ 
into four parts in consequence of reorga- 
nisation under the Reorganisation Act, 
the falling of that post or office in one of 
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the four successor States. It thus provides 
that such a person shall continue to hold 
such a post 01 office in the successor 
State. It is in terms confined to offices 
which on division of the 'existing State 
of Punjab’ fell -within any one of the 
successor States and thus the jurisdiction 
or power of the holder of the office or 
post comes to be limited -within the terri- 
tory of the successor State. This section 
cannot apply to a judicial body like the 
Judicial Commission under the Act which 
has jurisdiction over the territory of the 
four parts of the reorganised 'existing 
State of Punjab’. Undoubtedly before 
November 1, 1966, the Judicial Commis- 
sion was ha-ving jurisdiction and discharg- 
ing its duties in the whole of the 'existing 
State of Punjab’ and, even if it is conced- 
ed that it v/as thus having jurisdiction 
and discharging its duties as Judicial 
Commission 'in connection -with the affairs 
of the existing State of Punjab’ as it does 
not cease to have jurisdiction over any 
one of the successor States but has juris- 
diction over the territory of all the four 
successor States, it cannot be taken, to be 
now having jurisdiction and discharging 
its duties in connection with the affairs 
of the successor State of Punjab alone. 
The fact is that under the provisions of 
the Act it is ha-ving jurisdiction and dis- 
charging its duties in connection with the 
affairs of all the four successor States. If 
the argument of the learned Attorney- 
General was to prevail that the Judicial 
Commission has only jurisdiction and 
power in the successor State of Punjab, 
then there is no Judicial Commission in 
the remaining three successor States and 
none can be appointed as so far no 
adaptation or modification of the Act has 
been made. The result of this is patent 
that the functioning of the Board, on this 
-view, practically comes to a stop in the 
other three successor States, and is limit- 
ed to the successor State of Punjab alone. 
It is obyious that Section 83 of the Re- 
organisation Act has no application to the 
Judicial Commission tmder the Act and 
Parliament did not intend such a conse- 
auence as immediately flows from the 
argument of the learned Attorney-Gene- 
ral. Section 83, therefore, does not 
advance the argument on the side of the 
respondents. The mere fact that the Judi- 
cial Commission had its existing office in 
the area that is now the State of Punjab, 
that does not restrict its jurisdiction, _ for 
its jurisdiction arises from the provisions 
in the Act, which apply it to -the whole 
area of the successor States. It has already 
been shown that the expenses of the 
Commission are defrayed one-third by 
the State Government and the remaining 
two-thirds by the Board. If after the re- 
organisation of the 'existing State of 
Punjab’ factually the members of the 
Board have been dra-wing their emolu- 


ments from the Government of State of 
Punjab, respondent 2, that -wRl not affect 
the status and jurisdiction of the Judicial 
Commission. Even so, the two-thirds of 
the expenses are the liability of the Board 
and with regard to the remaining one- 
third, the Pimjab State Government, res- 
pondent 2, can take necessary steps to 
recover whatever share the other succes- 
sor States may haye to contribute in this 
respect. Besides, nothing has compelled 
the Punjab State Government, respon- 
dent 2, to make payment to the Commis- 
sion, and, if it had taken objection to 
such pa-yment, • then the proper authority 
and legislature haying the power to adapt, 
amend or alter the Act would have pro- 
ceeded to provide for such a contingency. 
If there are to be four Judicial Commis- 
sions, each in each successor State, with 
regard to the functioning of one inter- 
state body corporate, the Board, the 
impediments to the functioning of the 
Board can readily be seen. That apart, 
ha-ving regard to the pro-visions of the 
Act, as they are at present, the Board 
cannot be compelled to contribute to 
two-thirds of the expenses of such four 
Jufficial Commissions. There is nothing in 
the Reorganisation Act which supports 
any such consequence. The learned 
Attorney-General has contended, on 
reference to W. W. Joshi’s case, AIR 1959 
Bom. 363, that the Reorganisation Act 
should be liberally construed, but to 
narrow down the jurisdiction and autho- 
rity of the Judicial Commission to the 
Punjab State, one of the four successor 
States on reorganisation of the 'existing 
State of Punjab’, would not be giving 
liberal interpretation to the pro-visions of 
the Reorganisation Act but would, in- 
stead, be narro-wing it do-wn in a some- 
what extreme manner. So Section 83 
cannot be of assistance to support the 
argument on the’ side of the respondents. 
It is not necessary in these petitions for 
this Court to say whether in any pro-vi- 
sions of the Act, and particularly the 
pro-visions relating to the constitution, 
powers and jurisdiction of the Judicial 
Commission, 'Central Goyemment’ ' can 
be read for 'State Government’ as the 
latter expression appears in the Act. So, 
the argument of the learned Attorney- 
General in this respect that that cannot be 
done is to my mind not quite in point. 
What this Court has to decide is whether 
the Punjab State Government, one of the 
four successor States to the 'existing 
State of Punjab’, alone can act to inter- 
fere -with the constitution of the Judicial 
Commission and its functioning. So that 
it is not for this Court to decide whether 
the substitution as referred to by the 
learned Attorney-General can or cannot 
be made, nor is it necessary for this 
Court to exercise its power -to construe 
the proyisions of the Act imder Sec. 90 
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of the Keorganisation Act in this manner. 
The narrow question, as I have already 
said, for decision is whether the Punjab 
State Government, respondent 2, has or 
has not power and authority to interfere 
and make a change in the constitution ol 
the Judicial Commission? Another aspect 
of the argument of the learned Attorney- 
General, which is another shape to the 
argument just now considered, has been 
that trader Section 72 of the Reorganisa- 
tion Act, -the Centr^ Government can 
issue only certain directions wth regard 
to the functioning and operation of the 
Board and under Section 89 of the same 
Act it has certain power to make adapta- 
tion in the Act, but it cannot issue any 
noti&cation or make any appointment 
under the Act. This argument means the 
same thing as the earlier argument that 
the expression 'Central Government’ can- 
not be substituted for the expression 
'State Government’ in the Act in so far 
as the provisions of the Act concern the 
Judicial Commission. This, however, is a 
problem which may be tackled by the 
Central Government when exercising its 
powers under Section 72 or under Sec- 
tion 89 of the Reorganisation Act, but, as 
I have already said, this matter does not 
arise for the consideration of this Court. 
So the argument of the learned Attorney. 
General that respondent 2, the State 
Government of Punjab, has the power to 
remove a member of the Judicial Com- 
mission under Section 79 (iv) of the Act 
and to appoint a new member under 
Section 70 of the Act cannot prevail. It 
may be a case of omission, in which case 
the omission can either be supplied by 
some amendment of the Reorganisation 
Act or perhaps it can be met under the 
provisions of Section 96 of this Act v/hich 
says — "If any difficulty arises in giving 
effect to the provisions, of this Act, the 
President may, by order, do anything 
not inconsistent with such provision 
which appears to him to be necessary oi 
expedient for the purpose of removing 
the difficulty.’’ It may be that it is not 
a case of omission and the situation an 
be effectively dealt with by exercise of 
the powers by the Central Government 
under Section 72 and also imder Sec. 89 
of the Reorganisation Act. The question 
to be decided here is not how tiiii 
problem is to be solved, but whether the 
Punjab State Government has the power 
and authority to remove a member from 
and to appoint a new member to the 
Judicial Commission. No doubt in S. 79 
of the _ Act the State Government has 
been given power to remove a member 
of the_ Commission, and under Section 70 
of it, it can appoint a member to it, but 
one of the four successor State Govern- 
ments, in this case the Government of Uie 
State of Punjab, cannot be accepted to 
exercise such power in relation to a Judi- 


cial Commission which has jurisdiction 
under the Act not only in that State but 
also in the remaining three successoi 
States. If this was permitted, the func- 
tioning and operation of the Board would 
be impaired and may come to a stop by 
this act of responaent 2, the State Gov- 
ernment of Punjab, also in the territory 
under the remaining three successor 
States, which it has not the power to 
do under any provision of the Reorgani- 
sation Act. More than that, it has not he 
power to do any act in the shape of re- 
moving a member of the Judicial Com- 
mission or appointing a new member to 
the Commission so as to lead to inter- 
ference with the functioning and opera- 
tion of the Board, an inter-State body 
corporate. It has already been shown 
sufficiently and clearly that the jurisdic-j 
tion and functioning of the Judicial Com- 
mission being so intermixed and inter- 
mingled with the functioning and opera- 
tion of the Board that the same cannot be 
separated, for (a) there are cases in which, 
where the Board is obstructed in its 
ftmetioning. the Judicial Commission, on 
its application, has jurisdiction and autho- 
rity to carry out such fimctions, (b) 
there are cases in which the Judicial 
Commission has co-ordinate power oi 
legislative nature, in the shape of fram- 
ing schemes of administration and 
management for Gurdwaras, with the 
Board, in other words, where the Board 
in such a case is imable to perform its 
functions, it is the Judicial Commission 
which does so, and (c) in one case at least 
the Judicial Commission is an appellate 
tribunal of a co-ordinate and concurrent 
jurisdiction with the Board, so that a 
function which can be performed by the 
Board in its appellate jurisdiction may 
come to be performed by the Judicial 
Commission, depending upon whether the 
approach is made to one or the other. So 
the Judicial Commission is a judicial 
body which directly and substantially 
controls the functioning and operation of 
the_ Board and, as I have already said, its 
jurisdiction and functioning cannot be 
divorced from the operation and func- 
tioning of the Board. Any interference 
with the constitution and powers of the 
Judicial Commission immediately spells 
interference and obstruction to the func- 
tioning and operation of the Board, an 
inter-State body corporate, with the 
functioning and operation of which the 
Punjab State Government, respondent 2, 
has no power or authority to interfere. 
On tids consideration it is obvious that 
the Judicial Commission under the Act 
is not now in consequence of the provi- 
sions of the Reorganisation Act withm 
the power and authority of respondent 2, 
the State Government of Punjab. 

19. Same conclusion is available and 
is reached on a somewhat different consi- 
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deration. It is settled that entries in tbe 
Legislative Lists in tbe Seventh Schedule 
to the Constitution are to be so liberally 
and broadly construed that they are to 
include within their ambit and scope ail 
ancillary and necessary matters, the in- 
clusion of which renders the legislation 
under a particular entry the more eifec- 
tive, useful and purposeful. The entries 
are not to be construed strictly so as to 
limit their ambit and scope. Consequently 
entry 44 in List I — Union List — which 
obviously covers legislation in regard to 
an inter-State body corporate such as the 
Board, also has within its ambit and 
scope legislation necessary for -the opera- 
tion and functioning of such an inter- 
state body corporate, in the present case 
as to the Judicial Commission, which very 
largely and substantially not only controls 
the operation and functioning of the 
Board but may at any moment have to 
perform the functions of the Board, 
where the Board cannot do so. It has 
already been sufficiently clearly shown 
that the jurisdiction and functioning of 
the Judicial Commission is so integral to 
the functioning and operation of the 
Board that in the terms of the Act no 
separation is practical. So in this approach 
the provisions of the Act relating to the 
Judicial Commission are as much within 
the scope of entry 44 in List I — Union 
List — as its provisions relating to the 
Board. On this view not one of the suc- 
cessor States, which of course includes 
the State of Punjab, respondent 2, can 
interfere with the constitution of the 
Judicial Commission. 

20. The consequence of the considera- 
tions as above is that Punjab State Gov- 
ernment, respondent 2, has no power or 
authority to remove a member of the 
Judicial Commission under Section 79 of 
the Act, nor has it a power to appoint a 
new member to it. It follows that it has 
no authority and power to accept the 
resignation of Mr. Bakhat Singh, one of 
the members of the Judicial Commission. 
It is true that in the petitions no prayer 
is made in regard to Mr. Bakhat Singh, 
but it has been necessary to state so be- 
cause the Judicial Commission has to 
function to enable the Board to operate 
and function, in the wake of the provi- 
sions of the Reorganisation Act, under 
the provisions of the Act. So the impugn- 
ed notification in Civil Writ No. 2847 of 
1967 removing petitioner 2, Mr. Sajjan 
Singh Giani, from the membership of the 
Judicial Commission, and the impugned 
notification in Civil Writ No. 2899 of 1967, 
appointing Mr. Sardul Singh, respondent 
4, as member of the Judicial Commission, 
are ultra vires and invalid. 

21. In the result, on conclusions as 
above. Mr. Sajjan Singh Giani, petitioner 
2, continues to be the member as also the 

\ 


president of the Judicial Commission, and 
Mr, Sardul Singh, respondent 4, has not 
become a member of the Judicial Com- 
mission. As already pointed out, for the 
proper functioning of the Judicial Com- 
mission and it is stated merely as a matter 
of clarity, that what has been the conclu- 
sion in these petitions also has effect on 
the tenure of Mr. Bakhat Singh, the third 
member of the Judicial Commission in 
the same manner as it has on the tenure 
of Mr. Sajjan Singh Giani, petitioner 2 
So the two petitions are accepted and the 
two impugned notifications are quashed. 
The State Government of Punjab, res- 
pondent 2, shall bear the costs of the two 
petitioners in Civil Writ No. 2847 of 1967, 
and of the petitioner in Civil Writ 
No. 2899 of 1967, in either the coimsel’s 
fee being Rs. 250/-. 

22. D. K. MAHAJAN J.: I agree. 

23. R. S. NARULA J,: I also agree. 

Petitions allowed. 


AIR 1970 PUNJAB & HARYANA 60 
(V 57 C 9) 

PULL BENCH 

HARBANS SINGH, R. S. SARKARIA 
AND H. R. SODHI. JJ. 

Bishamber Dutt Roshan Lai and others, 
Petitioners v. Gian Chand Charan Das, 
Respondent. 

Civil Revn No. 504 of 1965 and Civil 
Misc. No. '3881 of 1968, D/- 15-4-1969, 

decided by Full Bench on order of refer- 
ence made by Gurdev Singh, J., D/- 9-2- 
1967. 

(A) Houses and Bents — East Punjab 

Urban Rent Restriction ^Act (3 of 1949), 
S. 13 — Evacuee property forming part 
of compensation pool and exempt from 
operation of Act — Sub-letting by tenant 
during such period — Purchaser of pro- 
perty can evict the tenant by an applica- 
tion under S. 13 notwithstanding that the 
property when sublet was exempt from 
operation of the Act. Civil Revn. No. 675 
of 1963, D/- 13-11-1964 (Punj) & Civil 
Revn. No. 222 of 1964, D/- 21-5-1965 
(Punj) & Civil Revn. No. 295 of 1965, D/- 
21-5-1965 (Punj) & Civil Revn. No. 231' 
of 1965, D/- 17-12-1965 (Punj), Overrul- 
ed; AIR 1969 S.C. 1291, Bel. on; AIR 1964 
Punj. 363 & 1966-68 Punj. L. B. 288 
Approved. (Para 14) 

(B) Transfer of Property Act (1882), 
S. 108 (J) — Eviction on ground of sub- 
letting — Tenant of a house subletting 
premises without permission of landlord 
— Rent Control Act prohibiting such sub- 
letting coming into force later — Tenant 
can be evicted notwithstanding the fact 
that the Act prohibiting such sub-letting 
was not in force when the premises were 
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sub-let. Am 1969 S.C. 1291, Rel. on. 

(Para 11) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1291 (V 56) = 

1969 RCR 300, Goppulal v. 
Thakurii Shriji Shriji Dwarka- 
dheeshii 11> 

(1966) 1966-68 Puni. L. E. 288=1966 
Cur. L. J. 110, Dhanpat Ram v. 

Tara Singh 13 

(1965) Civil Revn. No. 222 of 1964, 

D/- 21-5-1965 (Puni), Smt, Maha- 
devi V. Darshan Singh 6 

(1965) Civil Revn. No. 231 of 1965, 

D/- 17-12-1965 (Puni), Kharaiti 

Lai V. Charanji Lai 6, 7, 10 

(1965) Civil Revn. No. 295 of 1965, 

D/- 21-5-1965 (Puni), Badri Das 
V. Premchand Puri 6 

(1964) AIR 1964 Puni 363 (V 51) = 
1964-66 Punp LR 289, Pritam 

Singh V. Raia Ram 13 

(1964) Civil Revn. No. 675 of 1963, 

D/- 13-11-1964 (Puni), Gopi Nath 
Aggarwal v. Shri Siri Krishan 
Chopra 6 

(1962) AIR 1962 Puni 204 (V 49)=: 
1962-64 Puni LR 1, Sadhu Singh 
V. Dist. Board, Gurdaspur 5 

(1962) 1962-64 Pun] LR 969=ILR 
(1963) 1 Puni 30, Gohind Ram v. 
Takhat Mai Kanungo 6, 7, 10 

(1958) Civil Revn. No. 178 of 1957, 

D/- 1-8-1958 (Puni), Siri Ram 
Jolly V. Sub-Divisional Officer 
Mahasu, H.P. 5 

H. L. Sarin, Senior Advocate with M/s, 
A. L. Bahl and H. S. Awasthy, for Peti- 
tioners; J. N. Kaushal with M/s. Ashok 
Bhan and R. S. Mongia, for Respondent. 

HARBANS SINGH, J.:— This Full 
Bench has been constituted to consider 
the following question formulated by 
Mr. Justice Gurdev Singh by his order 
dated 9th of February, 1967; — 

"Whether eviction of a tenant can be 
ordered on the ground that he had sublet 
or parted with the possession of the pre- 
mises during the period the premises 
formed a part of the compensation pool 
or vested in the evacuee property and 
were exempt from the operation of the 
East Punjab Urban Rent Restriction Act 
3 of 1949, on the application under Sec- 
tion 13 of that Act of a person who pur- 
chases the property from the Central 
Government after such subletting or 
parting with possession had occurred?” 

2. The facts as have been taken by 
the learned Single Judge for the purpose 
of the decision of the above-mentioned 
law point may briefly be stated as imden 

3. The shop in dispute, .which belong- 
ed to some Muslims, was on rent with 
Messrs. Bishambar Dutt Roshan L^ 
(hereinafter referred to as the tenants) 
Immediately before the partition of the 
coimtry in 1947. As Muslims had become 


evacuees, the shop vested in the Custo- 
dian, to whom the rent was paid by the 
tenants. Later, as a result of the notifica- 
tion issued under Section 10 of the Dis- 
placed Persons (Compensation & Rehabili- 
tation) Act, 1954, the shop amongst other 
evacuee property was acquired by the 
Central Government for the rehabilitation 
of displaced persons and thus formed part 
of the compensation pool. Later still, it 
was put to auction when Gian Chand pur- 
chased it and a sale certificate was issued 
in his favour on 20th of March, 1958, and 
the title to the property vested in hun 
with effect from 10th of February, 1958. 

On 28th of June, 1960, Gian Chand 
(hereinafter referred to as the landlord) 
filed an application tmder Section 13 of 
the East Punjab Urban Rent Restriction 
Act, 1949, (hereinafter referred to as the 
Act) seeking ejectment of the tenants on 
the ground of subletting of the shop and 
non-payment of the rent. Arrears of rent 
having been paid, we are no longer con- 
cerned with that matter. The subletting 
was denied, but the Appellate Authority 
came to the conclusion that there was 
subletting of the premises. The Appellate 
Authority also found that the tender of 
the arrears of rent was not in order, but 
that finding has been set aside by the 
learned Single Judge and the same need 
not be considered. The Appellate Autho- 
rity ordered the eviction of the tenant? 
and against that order the revision peti- 
tion, out of which the present reference 
has arisen, was filed on behalf of the 
tenants. 

4. Before the learned Single Judge, It 
was conceded that the subletting took 
place sometime in the year 1955 when the 
property vested in the Central Govern- 
ment as an acquired property and formed 
part of the compensation pool and it was 
subsequently that the landlord purchased 
the same from the Union of India. 

5. _ I may now refer to some of the 
provisions of the Act which require consi- 
deration. The Act was first published in 
the East Punjab Government Gazette 
(Extraordinary) on March 25, 1949, and 
by virtue of sub-section (3) of Section 1, 
it came into force at once; in other words 
with effect from March 25, 1949. Section 3 
of the Act provides as follows; — 

"The State Government may direct 
that all or any of the provisions of this 
Act shall not apply to any particular 
building or rented land or any class of 
buildings or rented lands.” 

The relevant portion of Section 13 of the 
Act is as follows: — 

"(1) A tenant in possession of a build- 
ing shall not be evicted therefrom 

in execution of a decree passed before or 
after the commencement of this Act or 

otherwise except in accordance 

with the provisions of this section. 
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(2) A landlord wbo seeks to evict bis 
tenant shall apply to the Controller for a 
direction in that behalf. If the Controller, 
after giving the tenant a reasonable 
opportunity of showing cause against the' 
applicant, is satisfied — 

(i) X XX 

(ii) that the tenant has after the com- 
mencement of this Act without the 
written consent of the landlord — 

(a) transferred his right imder the 
lease or sublet the entire building or 
rented land or any portion thereof; or 

(b) used the building or rented land 
for a purpose other than that for which 
it was leased, or 

(iii) that the tenant has committed 
such acts as are likely to impair material- 
ly the value or utility of the building or 
rented land, or 

fiv) that the tenant has been gifilty of 
such acts and conduct as are a nuisance 
to the occupiers of buildings in the neigh- 
bourhood, or 

(v) that where the building is situated 
in a place other than a hill-station, the 
tenant has ceased to occupy the building 
for a continuous period of four months 
without reasonable cause, the Controller 
may make an order directing the tenant 
to put the landlord in possession ” 

A Notification No. 4630-C-48/764, dated 
5th of January, 1949, was issued by the 
Puniab Government in exercise of the 
powers conferred under Section 3 of the 
East Puniab Urban Rent Restriction Act. 
1947, which was in fact repealed and re- 
placed by the Act of 1949, Section 3 of 
the Act of 1947 being in pari materia 
with Section 3 of the Act of 1949. By the 
above-mentioned notification, all proper- 
ties belonging to the Central Government 
Were declared exempt from the proyi- 
sions of the Act of 1947. It was not dis- 
puted that that notification made under 
the 1947 Act was still in force. See in this 
respect Sadhu Singh v. District Board, 
Gurdaspur, 1962 Pun LR 1 = (AIR 1962 
Pun.i 204) and Siri Ram Jolly v. Sub- 
Divisional Officer, Mahasu, Himachal Pra- 
desh, Civil Revn. No. 178 of 1957, decided 
on 1st of August, 1958 (Punj), by Bhan- 
dari, C.J. The result, therefore, is that in 
the year 1955 when the subletting took 
place, the ■ building in question was 
exempt from the operation of the Act of 
1949. The contention of the tenants was 
that the landlord, who became the owner 
subsequently on transfer from the Union 
of India, cannot seek eviction on the basis 
of the subletting, which took place when 
the Act was not applicable qua that 
building. 

6. Four decided cases of this Court 
have accepted this view. These are Gopi 
Nath Aggarwal v. Shri Siri Krishan 
Chopra, Civil Revn. No. 675 of 1963, 
decided on 13-11-1964 (Punj), Smt. Maha- 


devi V. Darshan Singh, Civil Revn. 
No. 222 of 1964, decided on 21-5-1965 
(Pimj), and Badri Das v. Prem Chand 
Puri, Civil Revn. No. 295 of 1965, decided 
on 21-5-1965 (Punj), all by Falshaw C.J., 
and Kharaiti Lai v. Charanji Lai, 
Civil Revn. No. 231 of 1965, decided on 
17th of December, 1965 (Punj), by Mr. 
Justice Mehar Singh (as he then was). A 
contrary view, however, had been taken 
by a Bench of this Court in Gobind Ram 
V. Takht Mai Kanungo, 1962 Punj. L.R. 
969. In this case it was found that sub- 
letting had taken place sometime in the 
year 1953 when the property formed 
part of the compensation pool. This was 
transferred by the District Rent and 
Managing Officer to_ Jai Singh, landlord, 
in April, 1958, who in turn transferred it 
to Gobind Ram in July, 1958. Gobind 
Ram then brought the application for the 
ejectment of the tenants on the groxind of 
subletting, which had taken place in the 
year 1953. The Appellate Authority dis- 
missed the anplication on the ground that 
as the subletting took place at a time 
when the East Punjab Urban Rent 
Restriction Act was not applicable, no 
ejectment could be claimed by the land- 
lord on the basis of such a subletting. 
The other point raised was whether in 
view of the provisions of Section 29 of the 
Displaced Persons (Compensation & Re- 
habilitation) Act, 1954 (hereinafter refer- 
red to as the Rehabilitation Act), the Rent 
Controller had no jurisdiction to enter- 
tain an application for ejectment within 
the period of two years prescribed by the 
above-mentioned section. The matter was 
ultimately referred to a larger Bench and 
it came up for consideration before a 
Division Bench consisting of Dulat, Act- 
ing C. J. and Mahajan J. 

7. Broadly speaking. Section 29 of the 
Rehabilitation Act provides that for two 
years after the transfer of 1he property 
in compensation pool, the tenant, who Is 
in lawful possession of the premises, shall 
be deemed to be a tenant of the transferee 
on the same terms and conditions as to 
the payment of rent etc. and no such 
person shall be liable to be ejected for a 
period not exceeding two years as may 
be prescribed in respect of any class of 
property except that he can be eiectcd 
earlier on various grounds including that 
of subletting as are mentioned imder the 
proviso to sub-section (1) of Section 29 of 
the Rehabilitation Act. The Bench came 
to the conclusion that an application made 
by the transferee within this period of 
two years on any one of the grounds 
mentioned in the proviso would be enter- 
tainable by the Rent Controller. As 
regards the other point. Acting Chief 
Justice Dulat, spealdng for the Bencn, 
observed as follows: — 

the tenant had transfei^ed 

his tenancy rights to another person \vith- 



1970 Sishamber Dutt v. Gian Chand (PB) (Harbans Singh J.) [Prs. 7-9] P. & H. 63 


out the written consent of the landlord. 
This had happened in 1953 while the East 
Punjab Urban Rent Restriction Act had 
come into force in 1949, so that the trans- 
fer occurred after and not before the 
Act. It is, in my opinion, immaterial that 
for some time during the interval the 
premises in dispute were exempted from 
the operation of the East Punjab Urban 
Rent Restriction Act, for such exemption 
cannot alter the date of the coming into 
force of the Act and the tenant’s liability 
to eviction arises if he parts wth his 
rights after the coming into force of the 
Act. The conclusion, therefore, must be 
that in this particular case the tenant had 
incurred that liability. I would, therefore, 
allow the landlord’s petition and set aside 
the order made by the Appellate Autho- 
rity and restore the order of eviction 
made by the Rent Controller.” (See 
pages 974 and 975 of the report). 

Although the three Revisions, decided 
by Falshaw C.J., mentioned above, which 
took the contrary view, were decided 
after the Bench decision in Gobind Ram’s 
case, 1962-64 Pun LR 969, had been re- 
ported m the year 1962, yet it appears 
that this case was not cited before the 
learned Judge and was therefore not 
noticed or distinguished. Similarly, in 
Kharaiti Lai’s case. Civil Revn. No. 231 of 
1965, D/- 17-12-1965 (Punj) also, this 
case was not cited till sometime after the 
learned Judge had dictated the judgment 
in the case agreeing with the view ex- 
pressed by Falshaw C.J. in the earlier 
tmee cases. Mr. Justice Mehar Singh 
added a note, in which this Bench decision 
was distinguished, by making the follow- 
ing observations: — 


reference to exemption in that 
T^rt of the judgment .does not show that 
there was exemption to the premises from 
mat Act at the time when the sub- 
tenancy was created it is ob- 

wous that in this case (Bench case) it is 
record that at the 
s^D-tenancy was created at that 

A„. q ^ from East Punjab 

Act 3 of 1949 was operative.” 

mentioned by Mr. Justice Gur- 
referring order and as 
the printed report of the 
ciiM T??^es no manner of doubt that the 
year 1953 when the 
property fomed part of the compensa- 
u consequently the Bench case 

cannot be distinguished on this score. 

8. Mr. Sarin, learned counsel for the 
v^emently urged that the view 
aken. by Falshaw C. J. and Mehar Singh 
correct view. He urged that 
-^ct came into force in the 
as such generally speaking 
must be taken to have commenc- 
date, yet the words used viz. 
alter the commencement of the Act” in 


sub-clause (ii) of sub-section (1) of Sec- 
tion 13 of the Act must be read in con- 
junction with Section 3 of the Act. Qua 
a particular building, which was exempt 
from the operation of the Act by virtue 
of a notification puDhshed tmder Sec. 3, 
the Act should be taken to have com- 
menced only after the expiry of the 
period of exemption. 

9. In respect of the property, which' 
is exempt from the operation of the Act, 
in view of the fact that the same formed 
part of the compensation pool and which 
later on, is transferred by the Union of 
India to a private person, there are three 
stages: 

(i) the period during which the pro- 
perty remained exempt; 

(ii) two years after the transfer to a 
private person; and 

(ui) after the expiry of the aforesaid 
period of two years. 

During the period the property Is 
exempt from the operation of the Act, the 
Act is altogether inapplicable and the 
relations between the tenant and the 
landlord, who in this case is the Union 
of India, are governed by the terms on 
which the tenancy is held; the provisions 
of the Transfer of Property Act or any 
special law or provision governing the 
relations between the parties. After the 
transfer of the property to a third per- 
son, these relations would have been 
governed by the provisions of the Rent 
Restriction Act because immediately after 
the transfer the exemption goes. How- 
ever, in view of Section 29 of the Rehabi- 
litation Act, the landlord cannot eject 
his tenant notwithstanding any terms of 
contract between the parties. Proviso to 
Section 29(1) of the Rehabilitation Act i§ 
in the following terms: — 

"Provided that notwithstanding any- 
thing contained in any such terms and 
conditions, no such person shall be liable 
to be ejected from the property during 
such period not exceeding two years as 
may be prescribed in respect of that class 
of property, except on any of the follow- 
ing groimds, namely; 

(a) that he has neither paid nor ten- 
dered "^e whole amount of arrears of 
rent due after the date of the transfer 
within one month , of the date on which 
a notice of demand has been served on 
him by the transferee; 

(b) that he has, without obtaining the 
consent of the transferee in writing — 

(i) sublet or otherwise parted with the 
possession of the whole or any part of the 
property, or 

(ii) used the property for a purpose 
other than the purpose for which he was 
usiiiS ii* inunGdiatGly bafore ths transiar, 

(c) that he has committed any act 
which is destructive of. or permanently 
injurious to, the property.” 
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Tbis section, therefore, provides a com- 
plete code covering tbe relations between 
tbe tenant and tbe transferee ' during tbis 
period of two years. Tbe learned counsel 
for the petitioners rightly argued that in 
view of the wordings of clause (b) of the 
proviso to Section 29(1) of the Rehabib- 
tation Act making it obligatory for the 
tenant to obtain the consent of the trans- 
feree in writing with regard to any sub- 
letting, the subletting, which would give 
a cause of action to the landlord to seek 
ejectment of the tenant, must necessarily 
take place after the date of transfer and 
consequently the landlord cannot take 
advantage of any subletting, which has 
taken place prior to the date of transfer. 
After the expiry of the period of two 
years, of course, the relations between 
the parties are governed by the provisions 
of the Act. 

The argument of the learned counsel is 
that if during the period of two years 
after the transfer, the landlord could not 
take advantage of subletting, which took 
place during the earlier period, it would 
be most unjust if the landlord can seek 
the ejectment of the tenant after the 
exbiry of the period of two years on the 
basis of the same subletting which took 
place during the period when the pro- 
perty was altogether exempt from the 
operation of the Act. The main contention 
was that if subletting was not a groimd 
for ejectment when the same was effect- 
ed, then the same should not be a groimd 
for ejectment at a subsequent date, be- 
cause it would be against the rules of 
jurisprudence that an act which was legal 
when it was performed should be treated 
as penal subsequently. 

10. It was conceded that under the 
general law of the land, there is no pro- 
hibition against subletting and 'it is only 
if it is expressly provided in the terms 
of the lease that subletting involves- for- 
feiture of the lease and entitles a landlord 
to seek ejectment of his tenant. In 
Kharaiti Lai’s case, Civil Revn. No. 231 
of 1965, D/- 17-12-1965 (Punj) (supra) 
while dealing with the case of Gobind 
Ram, 1962-64 Pun LR 969, Mr. Justice 
Mehar Singh observed as follows; — 

"It seems rather difficult to accept that 
a property should be exempt from the 
provisions of East Punjab Act 3 of 1949 
and yet during the period that Act has 
no application, the tenant is still requir- 
ed to obtain written permission of the 
landlord to sub-let, and it is not clear 
on what this requirement is based. East 
Punjab Act 3 of 1949 does not come into 
the picture. There is no other law under 
which any such requirement can be im- 
posed upon the tenant. The only other 
situation in which such requirement can 
be imposed upon a tenant is a term of 
the contract of tenancy but no such argu- 


ment and basis of the term of tenancy 
has been urged in the present case nor 
do I understand was there any such argu- 
ment in Gobind Ram’s case, 1962-64 Pun 
LR 969.” 

It was apparently assumed by the 
learned Judge and the learned counsel 
before us to begin with, also proceed on 
the basis that the subletting, which took 
place in 1955, was not prohibited either 
by the terms of the lease or by any other 
law. It is, however, not correct that 
during the period that the property form- 
ed part of the compensation pool, there 
was no prohibition against subletting. 
Under sub-section (1) of Section 19 of the 
Rehabilitation Act, subject to any rules 
made under the Act, the Managing" Officer 
is authorised to cancel any allotment or 
terminate any lease. .The material part of 
rule 102 of the Displaced Persons (Com- 
pensation and Rehabilitation) Rules, 1955, 
is in the following terms: — 

"The managing officer may 

in respect of the property in the compen- 
sation pool cancel an allotment 

or terminate a lease if the 

allottee — 

(a) has sublet or parted with the pos- 
session of the whole or any part of the 
property allotted or leased to him with- 


out the 

permission of a 

competent autho- 

rity; or 




(b) 

XX 

XX 

XX 

(c) 

XX 

XX 

XX 

(d) 

XX 

XX 

xx” 


"The result, therefore, is that so long as 
the property forms part of the compensa- 
tion pool, there is a prohibition against 
subletting without the permission of the 
competent authority. Thereafter, during 
two years after the transfer, clause (a) 
of the proviso to sub-section (1) of S. 29 
of the Rehabilitation Act places such a 
restriction. After the expiry of the period 
of two years, the provisions of the Rent 
Restriction Act apply. Thus' at no relevant 
time subletting is permissible. Faced with 
this situation, the argument of the learned 
counsel for the petitioner was that al- 
though subletting during the time when 
the property was exempt from the ope- 
ration of the Act is prohibited, yet action 
can be taken only by the Managing Offi- 
cer and the transferee cannot take 
advantage of any subletting that was 
made during that period. 

11. On the other hand, it was contend- 
ed for the respondent-landlord that the 
wordings of Section 13 (1) (ii) of the Act 
are absolutely clear. According to it, if 
any subletting takes place "after the com- 
mencement of the Act” then irrespective 
of the fact whether at the time such sub- 
letting takes place, the property was 
temporarily exempt from the operation 
of the Act, the landlord can subsequently, 
when the Act becomes applicable, proceed 
to seek ejectment of the tenant on the 
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basis of such a subletting tmless it is 
made with the permission of the person 
who was the landlord at the time of sub- 
letting. He urged that this would be the 
result irrespective of the fact whether 
at the time of subletting, subletting was 
prohibited or not. The exemption, apart 
from being on the grounds that the pro- 
perty belongs to the compensation pool 
or the State or any local authority, is also 
granted under the Act in respect of new 
buildings constructed and this exemption 
extends over a specified number of years 
after the completion of the building. 
During this period,' the relations between 
the landlord and the tenant are governed 
solely by the terms of the lease and^ if 
there is no specific prohibition against 
subletting, it is obvious that no penal 
consequences can arise if the premises are 
sublet during this period when the Act 
was not applicable. 

The question can arise whether the 
landlord can seek ejectment of his tenant 
on the basis of such a subletting after the 
expiry of the specified period? The reply 
of the learned counsel for the respondent 
was that in the first place, we are not con- 
cerned with such a situation as the ques- 
tion of law referred to the Full Bench 
relates only to a property which is exempt 
from the operation of the Act because it 
formed part of the compensation pool. In 
the second place, he urged that even in 
such a case the landlord would be fully 
entitled to seek ejectment of the tenant 
because the subletting had taken place 
"after the commencement of the Act”, 
even though the subletting by the tenant 
may be perfectly legal at the time when 
the same was effected. 

In support of this contention, reliance 
was placed by him on a recent judgment 
of the Supreme Court reported as Goppu- 
lal V. Thakurji Shrijee Shriji Dwarka- 
dheeshji, 1969 R. C. R. 300= (AIR 1969 SC 
1291). TMs was a case from Rajasthan. 
The Jaipur Rent Control Order, 1947, 
came into force in the year 1947 and was 
subsequently replaced by the Rajasthan 
Premises (Control of Rent & Eriction) 
Act, 1950. Under paragraph 8 (1) (b) (ii) 
of that Order, a tenant was liable to evic- 
tion on the ground of subletting and the 
same ground continued in the Rajasthan 
Act, 1950, vide Section 13(1). The High 
Court came to the conclusion that the 
subletting of the two shops had taken 
place in the end of 1947 after the Control 
Order had been enforced and consequent- 
ly the liability of the tenant to be evicted 
on the groimd of subletting continued 
imder the Act of 1950. The Supreme 
Court, however, held that the subletting 
took place some time before the Control 
Order came into force and. therefore, 
proceeded on the basis that the subletting 
took place at a time when no rent legisla- 
tion was applicable. The question for 
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decision was whether tmder Section 13(1) 
of the Rajasthan Act, the tenant was 
liable to be evicted on the groimd of sub- 
letting which took place before the Act 
came into force? Amongst the grounds 
set out in sub-section (1) of Section 13, 
on which the landlord can seek ejectment, 
was the following ground as given in 
clause (e); — 

"That the tenant has assigned, sublet or 
otherwise parted with the possession of, 
the whole or any part of the premises 
without the permission of the landlord.” 

The Supreme Court came to the con- 
clusion that the landlord can seek eject- 
ment in view of the wording of sub- 
clause (e) and observed as follows: — 

"The argument that Section 13(l)(e) 
takes away vested rights and should not 
be given a retrospective effect is based on 
fallacious assumptions. Apart from the 
Rent Act the landlord is entitled to eject 
the tenant on the expiry of the period 
mentioned in the notice to quit. S. 13(1) 
protects the tenant from eviction except 
in certain specified cases. If one of the 
grounds of ejectment is made out the 
tenant does not qualify for protection 
from eviction. We find no reason for pre- 
suming that S. 13(l)(e) is not intended 
to apply to subletting before the Act 
came into force. If the "tenant” has sub- 
let the premises without the permission 
of the landlord either before or after the 
coming into force of the Act, he is not 
protected from eviction under S. 13(l)(c) 
and it matters not that he had the right 
to sublet the premises under S. 108(j) of 
the Transfer of Property Act.” 

Thus according to the observations of 
the Supreme Court a subletting, which is 
authorised or in other words which is 
not prohibited at the time when the same 
is effected, can be made a ground for 
eviction. The reason given is that under 
the ordinary law of the land, a landlord 
can get rid of his tenant at any time he 
likes, unless prohibited by the terms of 
the_ contract, by giving the requisite 
notice. By the Act, the tenant is given 
protection from such an ejectment and the 
landlord can seek ejectment only on the 
grounds mentioned in the Act and if once 
such a ground is established, according 
to the provisions of the Act, it does not 
make any difference if the act, which is 
made the basis for ejectment, was per- 
missible at the time when it was perform- 
ed. Present case is slightly stronger be- 
cause as detailed above, subletting was 
not permissible without the permission of 
the authorities concerned even at the time 
when the same was effected in 1955 when 
the property was otherwise exempt from 
the operation of the Act. 

12. Learned counsel for the petitioner 
urged that the provisions of S. 13(1) (ii) 
of the Act are different from clause (e) 
of sub-section (1) of Section 13 of the 
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Eaiasthan Act, in as much as, according 
to the Punjab Act, it is only a subletting 
which takes place after the commence- 
ment of the Act, which can afford a 
ground for ejectment. He contended that 
the decision of the Supreme Court would 
have been quite different if the provisions 
in the Rajasthan Act have been similar to 
the one in the Punjab Act. The addition 
of the words "after the commencement of 
the Act” in the Punjab Act only protects 
the tenants from being ejected for any 
subletting effected by them prior to the 
enforcement of the Act, but in no way 
protects them from any subletting by 
them effected "after the commencement 
of the Act”, but during the period when 
temporarily the building is exempt from 
the operation of the Act. If, as in the 
Rajasthan case, due to the absence of the 
words "after the commencement of the 
Act” in clause (e) of Section 13(1) of the 
Act the landlord could seek ejectment of 
the tenant even qua subletting which 
took place before the enforcement of the 
Act when such an act was within the 
competence of the tenant under S. 10 8 (j) 
of the Transfer of Property Act, for the 
same reasoning, the landlord can certain- 
ly seek ejectment of his tenant for any 
subletting done by him after the com- 
mencement of the Act as is provided in 
the Punjab Act. More so, when such a 
subletting was not justified even at a time 
when the same was effected, the only 
result of the exemption would be that the 
landlord could not seek ejectment by hav- 
ing a recourse to the provisions of the 
Act, but the landlord concerned, who at 
that time was the Union Government, 
could seek ejectment of the tenant on the 
groimd of subletting in view of the rules. 

13, In a way, the transferee steps, into 
the shoes of the Union Government and 
it is now settled law that if a tenant sub- 
lets the demised premises without the 
consent of the landlord then the trans- 
feree from that landlord can take ad- 
vantage of the subletting which took 
place earlier to the transfer of the pro- 
perty in his favour. See in this respect, 
Dhanpat Ram v. Tara Singh, 1966-68 Pun 
L.R. 288. Regarding the question as to 
whose written consent is to be obtained. 
It has been held that the landlord, for 
this purpose, would be the landlord at the 
time of subletting. See in this respect, 
Pritam Singh v. Raja Ram, ,1964-66 Pun. 
L.R. 289= (AIR 1964 Punj 363). These 
cases no doubt relate to subletting which 
took place when the Act was _ applicable 
to the building concerned, yet if the pre- 
decessor-in-interest could seek ejectment 
on the grotmd of subletting because of 
the terms of the contract or any special 
law or rules that are applicable, it can 
well be argued that the transferee should 
be entitled to take advantage of such a 
Eubletting if the same is a ground under 


the Act. Prhna facie, this line of argu- 
ment seems quite plausible. 

14. In view of the above and the clear 
observations of their Lordships of the 
Supreme Court in Goppulal’s case, 1969 
R. C. R. 300 = (AIR 1969 SC 1291), the 
question referred to the Full Bench must, 
liierefoTe, be answered in the affirmative. 

15. The case will now go back to the 
learned Single Judge for disposal in the 
light of the answer returned above. There 
is a miscellaneous application also on the 
record, which will be placed before the 
learned Single Judge.. 

16. E. S. SARKARIA, J. : I agree. 

17. H. R. SODHI, J. ; I agree. 

Order accordingly. 


AIR 1970 PUNJAB & HARYANA 66 
(V 57 C 10) 

FULL BENCH 

D. K. MAHAJAN, SHAMSHER 

BAHADUR AND R. S. NARULA, JJ. 

Misri Lai Dalip Singh, Petitioner v. 
Printers House Private Ltd. and others. 
Respondents. 

Supreme Court Appln. No. 177 of 1969, 
D/- 29-5-1969. 

Constitution of India, Art. 133 — Certi- 
ficate of fitness for appeal — Issue of — • 
Applicant only a lessee and not owner of 
the lands sought to be acquired — No 
indication that value of the lease-hold 
rights was Rs. 20,000 — Applicant although 
alleging that he had erected building and 
Saw Mill on land worth rupees one lakh, 
they were not subject-matter of litigation 
— No question of either public or private 
importance also involved — Certificate 
held could not be issued. 

(Paras 4 and 5) 

H. L. Sarin, for Applicant; J. N, 
Kaushal, with Ashok Bhan, for Respon- 
dent (No. 1); D. S. Tewatia, Advocate- 
General, Haryana, for Respondent (No. 2). 

D. K. MAHAJAN, J.:— This is an 
application under Article 133 of the Con- 
slitution of India read with Sections 109 
and 110 and Order 45 of the Code of Civil 
Procedure. This application is directed 
against our judgment passed in Letters 
Patent Appeals Nos. 20 and 29 of 1966. 
These appeals were directed against the 
decision of a learned Single Judge of this 
Court. That decision was set aside by us 
in an appeal under Clause 10 of the 
Letters Patent. 

2. The contention of the learned 
counsel for the applicant is that he is 
entitled to leave under Article 133 of the 
Constitution of India as of right because 
our judgment reversed the judgment of 
the learned Single Judge and the value 

FM/GM/C679/69/MVJ/M 
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of the subiect-matter in dispute is more 
than Rs. 20,000/- both at the time of the 
institution of -the suit as well as of the 
application for leave to appeal to the 
Supreme Court. 

3. The learned coimsel for the respon- 
dent has contested the application on the 
grotmd that the test of valuation is not 
satisfied. He has brought to our notice 
that the applicant is merely a lessee of 
the land that has been acquired. The land 
belongs to Mst. Safidan. There is no indi- 
cation on the record as to what is the 
nature of the leasehold rights that vest 
in the applicant. It is stated in the affida- 
vit that the value of the land is 
Rs. 29,000/-, at the rate of Rs. 4/- per 
square yard. This rate has been taken 
from the award of the Collector while 
fixing the compensation for the remaining 
land that was acquired for the respondent. 

4. It cannot be that the leasehold 
rights are more than the sum of 
Rs. 20,000/-, particularly when nothing is 
known about the nature of the lease and 
its duration. Therefore, we are unable to 
hold that the leasehold rights, regarding 
which their Lordships of the Supreme 
Court will have to pronounce upon, are 
of the value of more than Rs. 20,000/-. 
As the test of valuation is not satisfied, 
we are unable to certify this case as a fit 
one for leave to appeffi to the Supreme 
Court. 

5. The next contention of the learned 
coimsel for the applicant is that he has 
snent a sum of Rs. 1,00.000/- on the build- 
ing that has been constructed by him on 
the land and for the saw-mill that he 
had set up there. There is no claim in the 
suit either regarding the building or the 
saw-mill. Therefore, they cannot be taken 
into consideration for arriving_ at the 
value of the_ subject-matter in dispute. 
The notification regarding the acquisition 
of land does not relate either to the 
building or the saw-mill. Therefore, 
naturally, it was not the subject-matter 
of the litigation in which the present 
application has arisen. 

6. The last contention of the learned 
counsel is that he is entitled to leave 
under . Clause (c) of Article 133(11 of the 
Constitution. We are imable to agree with 
this contention. No question of either 
public or private importance is involved, 

7. For the reasons recorded above, we 
reject this application. As a consequence 
thereof, the interim order of stay will 
stand vacated. 

8. SHAMSHER BAHADUR, J. : I 
agree. 

9. R. S. NARULiA, J. : I also agree. 

Application rejected. 


AIR 1970 PUNJAB & HARYANA 67 
(V 57 C 11) 

FULL BENCH 

MEHAR SINGH, C. J., D. K. MAHAJAN 
AND P. C. PANDIT, JJ. 

Hindustan Commercial Bank Ltd., 
Amritsar, Appellant v. Sohanlal Gagu 
Mai and another. Respondents. 

Letters Patent Appeal No. 217 of 1962, 
D/- 9-5-1969, decided by Full Bench on 
order of reference made by Mehar Singh, 
C. J. and Pandit, J., D/- 23-5-1967. 

Hindu Law — Debt — Joint family 
property — Surety bond creating personal 
liability on father to nay third person’s 
debt — Debt neither illegal nor immoral 
■ — Joint family estate in hands of sons 
held liable for payment of same in view 
of pious obligation of sons to pay father's 
debt — (Contract Act (1872), S. 128) — 
(Transfer of Property Act (1882), S. 96 
— Mortgage by deposit of title deeds). 

One A had three sons B, C and D and 
one daughter E. C was sole proprietor of 
a firm which had dealings with a bank. 
Bank had given cash credit facilities to 
the firm. Guarantee was given by A in 
favour of the bank for payment of _ all 
monies due from C, He also deposited 
with the bank certain title deeds relating 
to immoveable property creating an equi- 
table mortgage of his interest in that 
property for seciumg payment of money 
due to the bank from the firm. The bank 
filed suit for recovery of Rs. 47,208/11/3 
against A and the firm on basis of the 
equitable mortgage. A preliminary decree 
was passed in favour of the bank and the 
amount due was made recoverable by 
sale of mortgaged properties in terms of 
O. 34, R. 4 C. P. C. The decree was made 
final and the bank sought to execute the 
final decree. B filed suit for a declaration 
that the property sought to be sold in 
execution of the Bank’s decree on the 
basis of the equitable mortgage was the 
joint Hindu farnily property of B and his 
father A and consequently the mortgage 
decree was -not binding on him; and the 
property was not liable to sale in execu- 
tion of that decree. The suit was contest- 
ed by the bank raising various pleas in- 
cluding that of the pious obligation of B 
to pay debts of his father. 

Held (1) that the mortgage as such 
conferred no right on the mortgagee to 
put the mortgaged property to sale. Thus, 
no mortgage decree could have been 
passed even for the sale of the father’s 
interest in the mortgaged property. The 
only decree, that could be passed, was a 
money decree against the father. Of 
course, the result of a money decree 
against the father would be that it would 
lay open the entire joint family estate in 
thie hands of the sons under the pious 
obligation theory. This would only 
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happen if the decretal debt was neither 
illegal nor inunoraL Case law Disc. 

(Paras 14, 15) 


(2) that though the mortgage was not 

binding on the sons’ interest and the sons 
could prove this fact when in execution 
of the mortgage decree, their interest in 
the property was sought to be attached, 
nonetheless the property would be liable 
to sale in execution of that decree unless 
the sons could show that the mortgage 
debt was either Illegal or immoral Iliere 
would be no doubt that the debt, in fact, 
did exist because the father had taken 
the liability to pay the debt of a third 
person; and on iiie basis of that liability, 
a money decree against the father could 
follow, and so also a mortgage decree. 
AIR 1967 S.C. 727, Rel. on; AIR 1945 
P.C. 91 Expld. (Paras 21, 27, 28) 

(3) that the surety bond in question 
created a personal liability on the father 
to pay the third person’s debt; and that 
debt being neither illegal nor immoral, 
the joint family estate in the hands of 
the sons was liable for the payment of 
the same in view of the pious obligation 
of the sons to pay their father’s debts. 

(Paras 16, 17, 24 and 30) 


Cases Referred; Chronological Paras 
(1967) AIR 1967 SC 727 (V 54) = 

1967-1 SCR 68, Faqir Chand v. 
Sardami Hamam Kaur 1, 14. 19, 20, 

2i 27 29 

(1961) AIR 1961 Punj 138 (V 48) = 

ILR (1960) 2 Punj 325 (FB), Faqir 
Chand v. Sardami Hamam Kaur tt 
(1956) AIR 1956 Ori. 144 (V 43) = 

22 Cut LT 153, Dandapani Panda 
V. D. F. O., Ghumsur 23 

(1951) AIR 1951 Bom. 1 (V 38) =52 
Bom. LR 846, lingbhat Tippan- 
bhat V. Parappa M^appa 22 

(1947) S. A. No. 645 of 1945, D/- 

3-4-1947 (Bom.), Rudragouda v. 
Gudnaya 22 

(1945) AIR 1945 P.C. 91 (V 32) = 

72 Ind App 165, Kesar Chand v. 

Uttam Chand 10, 17, 19, 22, 28 

(1935) AIR 1935 Mad 144 (V 22) = 

ILR 58 Mad 375, K. Lakshmi- 
narayana v. Hanumantha Rao 10 

(1932) AIR 1932 P.C. 182 (V 19) =i 
ILR 54 All. 564, Benares Bank 
Ltd. V. Hari Narain 15 


(1929) AIR 1929 AU. 72 (V 16)=' 
1929-27 All. LJ 199, Chalihan Lai 
V. Kanhaiyalal 16 

(1924) AIR 1924 P.C. 50 (V 11) =' 

51 Ind. App. 129, Brij Narain v. 
Mangla Prasad 14, 20, 27 

(1912) ILR 39 Cal. 843=16 Cal. LJ 
107, Rasik Lai Mandal v. Singhe- 
Ewar Roy , , ^6 

(1904) ILR 26 All. 611=1 AU. LJ 
330,’ Maharaja of Benares v. Ram 
Kumar Misir 10. 16 


(1900) ILR 23 Bom. 454, Tukaram- 
bhat V. Gangaram 10, 22 


(1888) ILR 11 Mad 373, Sitaramayya 

V. Venkatramanna 10 

N. K. Sodhi, and Y. R. Sachdeva, for 
AppeUant; Roop Chand and D. R. Man- 
chanda, for Respondents. 

D. K. MAHAJAN, J.;— This case has 
been referred to a larger Bench by my 
Lord, the Chief Justice and Pandit J., to 
determine, whether or not a Hindu son 
is boimd to discharge his father’s debts 
not incurred for necessity or to discharge 
his antecedent debts, the same being not 
raised for Ulegal or immoral purposes? 
The debt in question was incurred by the 
father by standing surety for one of his 
sons. It has also been argued that the son 
is not bound to discharge his father’s 
surety debts by reason of his pious obli- 
gation to do so, when th^ father stands 
surety for the debts of a stranger. The 
reference was necessitated because the 
learned counsel for the appeUant as weU 
as the respondents relied on the decision 
in Faqir Chand v. Sardami Hamam Kaur, 
AIR 1967 S.C. 727. This decision reversed 
the FuU Bench decision of this Court in 
Faqir Chand v. Sardami Hamam Kaur, 
AIR 1961 Punj. 138. 

2. In order to resolve this controversy 
and to provide the necessary background, 
it wiU be necessary to state the relevant 
facts. Mohan Lai was the sole proprietor 
of Messrs. Gagoomal Mohanlal and Com- 
pany (hereinafter referred to as the 
Firm). This Firm had dealings with the 
Hindustan Commercial Baiik Limited, 
Amritsar (hereinafter referred to as the 
Bank). The Baiik had given cash credit 
facilities to the Firm to the extent of 
Rs. 85,000/-. On 26th January, 1945, 
Gagoomal, father of Mohanlal, gave a 
letter. of ^arantee to the Bank for "the 
payment of aU moneys which are now or 
at any time, hereafter, during, the 
continuance of this guarantee, be due 
from the principal to you on the general 
balance of the said account with you and 
of all other Bank’s charges and all costs 
and expenses which you may incur in 
enforcing or obtaining payment of any 
such outstandings.” The guarantee was a 
continuing guarantee and the only other 
clauses, that need be noticed in the same, 
are clauses 7 and 8, which are reproduc- 
ed below. — 

"7. — And l/we further agree that the 
amoimt hereby guaranteed shall be due 
and payable to you on demand after 
notice requiring payment of the same 
shall have been delivered or sent through 
the post by registered letter addressed to 
me/us at my/our respective last known 
places of abode or business or at my/our 
registered address. 

8. — This guarantee shall bind my/our 
respective heirs, executors and adminis- 
trators and shall be enforceable by you 
and your assignees.’* 
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On the same day, Gagoomal deposited 
with the Bank title-deeds relating to 
certain immoveable properties, thereby 
creating an equitable mortgage vis-a-ws 
those properties in favour of the Bank to 
secure the payment of any money due to 
the Bank from the Firm under the cash 
credit account. A sum of Rs. 47,208/11/3 
was due to the Bank under this account. 
A demand for this amount was made 
both from the principal debtor and the 
surety. The demand was not met. 

3. In May, 1948, ’the Bank filed a suit 
to recover the aforesaid amount against 
Gagoomal and the Firm on the basis of 
the equitable mortgage. A preliminary 
decree was passed in favour of the Bank 
on the 26th of January, 1949. The amount 
sued for was made recoverable by the 
sale of the mortgaged properties in terms 
of Order 34, Rule 4 of the Code of Civil 
Procedure. It was also provided that if 
the defendants did not pay the decretal 
amoimt by the 25th of April, 1949, the 
mortgaged property or a sufficient part 
thereof wotild be sold by auction. And 
if the sale proceeds were not sufficient to 
meet the obligation, it would be open to 
the Bank to apply for a personal decree 
against the defendants. The preliminary 
decree was made final on the 18th of 
August, 1949. The Bank .then made an 
application for execution of the final 
decree. 

4. This led to the present suit- by 
another son of Gagoomal namely Sohan- 
lal, for a declaration that the property 
sought to be so\d in execution of the 
Bank’s decree on the basis of the equit- 
able mortgage was the ioint Hindu family 
property of the plaintiff and his father 
Gagoomal; and consequently the-mortgage 
decree was’ not binding on him; and the 
property was not liable to sale in execu- 
tion of that decree. A permanent injunc- 
tion was also prayed for restraining the 
Bank from getting the property in dispute 
sold. It was alleged that Mohanlal was 
the sole proprietor of the Firm and the 
letter of guarantee executed by Gagoo- 
mal in favour of the Bank was not for the 
benefit of the joint Hindu family or fox 
legal necessity. 

5. The suit was contested by the Bank 
which pleaded that the property in dis- 
pute was neither ancestral nor . formed 
part of the joint Hindu family property. 
It was also alleged that the Firm was a 
joint Hindu family firm and the money 
received under the cash credit accormt 
was utilized to clear the debts of the 
Firm. It was finrther averred that the 

■ plaintiff was imder a pious obligation to 
pay the debts of his father even if the 
debts were not incurred by the father for 
the benefit of the joint Hindu family, 
particularly when the debts had not beep 
raised for an immoral or an illegal , pur- 


pose. On the pleadings of the parties, the 
following issues were framed; — 

"(1) Whether the property in dispute is 
ancestral joint Hindu family property qug 
the plaintiff? 

(2) Whether the plaintiff is not bound 
by the decree passed against defendant 
No. 2 dated 26th January, 1949 and 
made final on 18th August, 1949? 

(3) Whether the debt on the basis of 
which the said decree was passed against 
defendant No. 2, was Immoral or illegal 
and not binding upon the plaintiff? 

(4) Whether the present suit is not 
maintainable in the present form without 
getting the decree set aside?” 

6. The trial Court held that the pro-» 
perty in dispute was joint Hindu family 
property; that the plaintiff was not bound 
by the decree passed in favour of thg 
Bank on the basis of the equitable mortt 
gage; that the mortgage debt had not been 
incurred for illegal or immoral purposes 
and that the present suit was maintain- 
able in the form in which it had been 
brought writhout getting the decree set 
aside. 

7. An appeal was preferred to the 
Senior Subordinate Judge by the Bank 
against the trial Court’s decision. The 
learned Judge confirmed the findings of 
the trial Court; but remanded the case 
after framing the following additional 
issue: — 

'.'Whether the mortgage in dispute was 
effected for legal necessity or for the 
benefit of the joint family or for pay- 
ment of an antecedent debt?” 

The remand order was challenged in 
appeal by the Bank; but without success. 
The trial Court, after remand, held that 
the mortgage in dispute was not effected 
for legal necessity or for the benefit of 
joint Hindu family or for payment of any 
antecedent debt of the father. It was also 
held that the plaintiff was not bound by 
the mortgage decree. The result, there- 
fore, was that the plaintiff’s suit was 
decreed. 

8. The Bank preferred an appeal 
against this decision to the Senior Sub- 
ordinate Judge, Amritsar. The learned 
Senior Subordinate Judge found that 
Gagocanal was the Karta of the joint 
Hindu family consisting of himself and 
his sons. (Gagoomal had three sons, 
namely, Sohanlal, Mohanlal and Madan- 
lal and one daughter, Mst. Vidya Wati), 
The mortgage decree was against Gagoo- 
mal and Mohanlal. Mohanlal was the sole 
proprietor of the Firm with which Gagoo- 
mal had no concern. Gagoomal had stood 
surety for the payment of the debt due 
from his son, Mohanlal. The mortgage 
decree did not create any personal liabi- 
lity so far as Gagoomal was concerned, 
inasmuch as no personal decree had been 
obtained by the Bank so far. That the 
mortgage debt had not been raised for 
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legal necessity or for the benefit of the 
joint Hindu family of Gagoomal and his 
sons or for the payment of any antecedent 
debts of Gagoom^ and was, therefore, 
of no consequence. In the result, the 
Bank’s appe^ was dismissed, 

9. The Bank then preferred the pre-» 
sent second appeal to this Court. During 
the pendency of the second appeal, Gagoo- 
mal died on 23rd December, 1959. His 
legal representatives, namely, his sons 
and the daughter were impleaded. The 
appeal was then heard by Tek Chand J. 
The learned Judge held that where the 
father incurred an obligation as a surety 
not against the debt incmrred by him, but 
by a third person, such a debt was avya- 
vaharika in the sense of "a debt for a 
cause repugnant to good morals”. In this 
view of the matter, the learned Judge 
dismissed the appeal. 

10. It may be observed that the learn- 
ed Judge held, after referring to certain 
texts of Hindu law, that there was no 
room for doubt as to the liability of the 
sons for suretyship debts incurred by 
their father undertaking payment of 
money lent. This observation was made 
with reference to the decisions in Sita- 
ramayya v. Venkatramanna, (1888) ILK 
11 Mad 373; Tukarambhat v. Gangaram, 
(1900) ILR 23 Bom 454; K. Lakshini- 
narayana v. K. Hanumantha Kao, ILR 
58 Mad 375 = (AIR 1935 Mad 144) and 
Maharaja of Benares v. Ram Kumar 
Misir, (1904) ILR 26 All 611. However, 
the learned Judge sought to distinguish 
the present case from the rule laid down 
in the above authorities on the basis of 
the decision of the Privy Council in 
Kesar Chand v. Uttamchand, AIR 1945 
PC 91. As the debt for which the father 
stood surety was not raised by him but 
by the Firm, it was held that qua such a 
debt, the sons were imder no pious obli- 
gation to discharge the same. Thus it 
follows that if the debt had been the debt 
of the father, the sons would be under a 
pious obligation to discharge the same. 

11. Against the decision of the learned 
Single Judge, an appeal imder Clause 10 
of the Letters Patent was preferred to 
this Court. This appeal came up before 
my Lord, the Chief Justice and Pandit J., 
and was referred by them for decision 
by a larger Bench. That is how, the 
matter has been placed before us. 

12. In order to resolve the contro- 
versy, three questions have to be deter- 
mined. namely: — 

(1) Whether a father necessarily in- 
curs a personal obligation when he stands 
surety to guarantee Jhe payment of a 
debt? 

(2) Whether the son is under a pious 
obligation to pay his father’s surety debt 
when the debt is not actually due from 
him? 


and (3) Whether a mortgage of the 
joint Hindu family property by the father 
to seciure such a debt renders the proper^ 
liable to sale in the hands of the sons in 
execution of the mortgage decree? 

13. Before I proceed to determine 
these questions, it wtil be proper to set 
down the matters which are beyond the 
pale of controversy and on which there 
is no dispute in the present appeal. Those 
matters are: — (1) That the debt for the 
payment of which the surety bond was 
executed by the father was not incurred 
by him. The debt was incurred by the 
Firm. (2) There was no antecedent debt of 
the father to secure which the equitable 
mortgage was executed. (3) There was, 
in fact, no legal necessity for the father 
to incur this personal liability. (4) That 
the debt, wMch was raised by the Firm, 
was neither illegal nor immoral. (5) That 
the property mortgaged was the joint 
Hindu family property of the father and 
the sons. 

14. I propose, in the first instance, to 
take the last question. So far as the mort- 
gage debt is concerned, the position is 
this; The mortgage was by deposit of 
title-deeds and by reason of Section 96 
of the Transfer of Property Act, the pro- 
visions applicable to a simple mortgage 
also apply to the mortgage by deposit of 
title deeds. It is not disputed and indeed 
it could not be that when a mortgage is 
created by deposit of title-deeds, the 
mortgagor incurs a personal liability to 
pay the debt in case the mortgage secu- 
rity is insufficient to meet the same. 
Therefore, the mortgage by the deposit 
of title-deeds gave the mortgagee the right 
to pursue the property mortgaged and in 
addition, to recover the debt personally 
or from the other property of the mort- 
gagor in case the mortgaged security was 
insufficient to meet the mortgage debt. 
In view of the finding of the Courts 
below, that the mortgage debt was not 
incurred by the father to discharge an 
antecedent debt due from him and also 
that the mortgage debt was not raised for 
any necessity of the joint Hindu family 
or for its benefit, the joint Hindu family 
property would not be liable under the 
mortgage for the payment of the mort- 
gage debt. In Brij Narain v. Mangla Pra- 
sad, AIR 1924 P.C. 50 = 51 Ind. App. 129. 
their Lordships of the Privy Coundl laid 
down five propositions. But, for our pim- 
poses, the foUowing three are relevant; — 

"(1) The managing member of a joint 
xmdivided estate cannot alienate or 
burden the estate qua manager except 
for purposes of necessity; but 

(2) If he is the father and the other 
members are the sons, he may, by incur- 
ring debt, so long as it is not for an im- 
moral purpose, lay the estate open to be 
taken in execution proceedings upon a 
decree for payment of that debt; 
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(3) If he purports to burden the estate 
by mortgage, then unless that mortgage is 
to discharge an antecedent debt, it would 
not bind the estate.” 

In the present case, the third proposition 
will apply. The mortgage being not fot 
an antecedent debt or for legal necessity, 
the joint estate of the father and the sons 
will not be bound by it. Their Lordships 
of the Supreme Court in AIR 1967 SC 727, 
while dealing with the above three pro- 
positions, at page 731, observed that; — 

" The second and third proposi- 

tions lay down the special rules appli- 
cable when the managing member is the 
father, and deals specially with his power 
to mortgage the estate for payment of his 
antecedent debt, Reading the first and 
the third propositions together, it will 
appear that a father who is also the 
manager of the family has no power to 
mortgage the estate except for legal 
necessity or for payment of an antecedent 
debt.” 

Therefore, the mortgage as such confers 
no right on the mortgagee to put the 
mortgaged property to sale. 

15. It may be mentioned that in 
Punjab, where the same rule, as prevails 
in Uttar Pradesh, is applicable, namely, 
that no coparcener can mortgage even 
his own interest in the coparcenary pro- 
perty without the consent of the other 
coparceners, with the result that the 
mortgage does not bind even the mort- 
gagor’s share in the property. See in this 
connection para 269 of Mulla’s Hindu 
Law, Thirteenth Edition and the decision 
in Benares Bank Ltd. v. Haii Narain, 
AIR 1932 P.C. 182. Thus, in the present 
case, no mortgage decree could have been 
passed even for the sale of the father’s 
interest in the mortgaged property. The 
only decree, that could be passed, is a 
money decree against the father. Of 
course, the result of a money decree 
against the father would be that it will 
lay open the entire joint family estate in 
the hands of the sons londer the pious 
obligation theory. This will only happen 
if the decretal debt is neither illegal nor 
immoral. 

16. I now propose to deal with the 
second question. So far as this question 
is concerned, after consideration of the 
entire legal position, I am of the consi- 
dered_ view that a father incurs a personal 
liability when he stands surety for the 
payment of a debt incurred by a third 
person. The position of a surety and the 
'principal debtor vis-a-vis the creditor is 
identical. In this connection, reference 
may be made to Section 128 of the Con- 
tract Act which provides that 'the liabi- 
lity of the smety is co-extensive with 
that of the principal, debtor, unless it is 
otherwise provided by the contract’. Thus 
the final position, . that emerges in the 
’present case, is that the father was under 


a personal obligation to discharge the 
suretyship debt which was neither iUegal 
nor immoral. A mortgage decree had been 
obtained against the father qua this debt, 
A personal decree had yet to be passed] 
which is nothing but a mere formality; 
and it would be so in the present case' 
when the mortgage is invalid. The surety- 
ship debt has not been incurred by the 
father either for an illegal or for an im- 
moral purpose. Therefore, the joint Hindu 
family property in the hands of the sons 
will be liable to discharge that debt under 
the pious obligation theory 'There is no 
doubt that the Mitakshara treats such an 
obligation as 'a debt’ incurred by the 
surety on account of his having become a 
surety’. See the observations of Sulaiman 
J., as he then was, in Chakhan Lai y, 
Kanhaiyalal, (1929) 27 All LJ 199= (AIR 
1929 All. 72). The argument of Mr. Roop 
Chand, learned counsel for the respon- 
dent, that, in fact, no debt was incurred 
by the surety inasmuch as he took no 
money himself under the letter of guaran- 
tee is fully answered by the observations 
of Sulaiman J. quoted below from Cha- 
khan Lai’s case, 1929-27 All LJ 199==' 
(AIR 1929 All. 72):— 

" The last point to consider is the 

liability of the sons of Balak Ram. The 
learned advocate for these sons has 
strongly contended that there was no 
legal necessity for Balak Ram to charge 
the family property and that if there was 
no actual debt due from him he was not 
entitled to hypothecate joint family pro- 
perty and accordingly there is neither a 
debt due from Balak Ram and his sons 
nor is there any valid charge created on 
the family property. That it is open to a 
father to undertake liability as a surety 
for the payment of a debt due by another 
person cannot be disputed. The conten- 
tion, however, is that there is no such 
liability in respect of a debt which is not 
already due but which is promised to be 
advanced subsequently. In the IVIitakshara 
there is a separate section in chapter 6 
devoted to the obligations of sureties. 
Suretyship is described as being of three 
classes, viz., for appearance, for confi- 
dence and for payment. It is expressly 
provided that on failure of a suretyship 
for payment the sons have to pay the 
amormt. The commentary on the origin^ 
text of Yajnavalkya is clearer stiU for it 
expressly lays down that where a person 
promises to pay the amount in case the 
principal debtor does not pay, the sons 
are liable to pay it. The contention that 
the text and the commentary refer only 
to a case where the amotmt has been pre- 
viously paid and exists as a debt , was 
repelled by this High Court in the case 
of the Maharaja of Benares v. Ram 
Kumar Missir, (1904) ILR 26 AIL 611, 
That case was followed by the Calcutta 
Hi gh Court in the case of Rasik Lai 
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Mandal v. Singheswar Rai, (1912) ILR 
39 Cal. 843. The same view has been 
accepted in Madras. There can therefore 
be no doubt that the undertaking given 
by Balak Ram to pay the debt due to the 
piaintiffs in case Chakhan Lai failed to 
pay the amount was a liability which was 
binding not only on Balak Ram but also 
on his sons. x x x” 

17. So far as the first question is con- 
cerned, the position can be two-fold. The 
father can offer the joint Hindu family 
property as security for the debt without 
incurring a personal liability. See the 
decision in AIR 1945 PC 91. He can also 
offer the joint Hindu family property as 
security and in addition, incur a personal 
liability. So far as the present case is 
concerned, apart from the personal liabi- 
lity of the father imder the mortgage, the 
father incurred a personal liability under 
the letter of guarantee. The terms of the 
letter of guarantee are very clear and 
there can be no manner of doubt that 
the father would bg personally liable for 
the surety debt particularly when the 
same is neither illegal nor immoral. 

18. It is not necessary to refer to vari- 
ous cases cited at the bar because all the 
propositions, which I have stated above, 
are clear and the apparent conflict of 
judicial authorities is the result of the 
application of the various legal proposi- 
tions to the facts of a given case. 

19. The stage is now set to consider 
the decision of the Supreme Court in AIR 
1967 SC 727, and that of the Privy Coun- 
cil in AIR 1945 PC 91, on which the 
learned Single Judge has relied to hold 
that the surety debt in the instant case 
is avyavaharika in the sense of 'a debt for 
a cause repugnant to good morals’. 

20. Their Lordships of the Supreme 
Court in Faqir Chand’s case, AIR 1967 
SC 727, have laid down the following 
propositions: — 

(1) That the sons have no right to 
restrain the execution of the decree 
obtained by the mortgagee against the 
father, or the sale of the property in 
execution of that decree, where the mort- 
gage is of the property of the joint family 
consisting of himself and his sons for 
payment of his debt when the mortgage 
is not for legal necessity or payment of an 
antecedent debt, unless they show that 
the mortgage debt was incurred for 
illegal or immoral purpose: 

(2) That the liability of the son under 
the pious obligation extends to the joint 
family property in his hands; 

(3) The second proposition laid down 
in Brij Narain’s case, AIR 1924 PC 50, 
is founded upon the pious obligation of 
a son to pay the debt contracted by the 
father for his own benefit and not for any 
immoral or illegal purpose. By incurring 
the debt, the father enables the creditors 


to sell the property in execution of a 
decree against him for payment of the 
debt. The son is under a pious obligation 
to pay aU debts of the father whether 
secured or unsecured; 

(4) That the second proposition in Brij 
Narain’s case, AIR 1924 PC 50, applies 
not only to an antecedent debt but also 
to a mortgage debt which the father is 
personally liable to pay; 

(5) Even where the mortgage is not for 
legal necessity or for payment of an 
antecedent debt, the creditor can, in exe- 
cution of a mortgage decree for the reali- 
zation of a debt which the father is per- 
sonally liable to repay, sell the estate 
without obtaining a personal decree 
against him. After the sale has taken 
place, thg son is bound by the sale, unless 
he shows that the debt was non-existent 
or tainted with immorality or illegality; 

and (6) That the third proposition in 
Brij Narain’s case, AIR 1924 PC 50, does 
apply where the joint family consists of 
father and sons. A father, who is also the 
manager of the family, has no power to 
mortgage his estate except for legal 
necessity or for payment of an antece- 
dent debt. The decree against the father 
does not, of its own force, create a mort- 
gage binding on the sons’ interest. The 
security of the creditor is not enlarged by 
the passing of the decree. In spite of the 
passing of the preliminary or final decree 
for sale against the father, the mortgage 
will not, as before, bind the sons’ interest 
in the property and the sons will be 
entitled to ask for a declaration that their 
interest has not been alienated either by 
the mortgage or by the decree. 

21. Applying the above propositions to 
the facts of the present case, it is_ clear 
that though the mortgage is not binding 
on the sons’ interest and the sons can 
prove this fact when in execution of the 
mortgage decree, their interest in the 
property is sought to be attached, none- 
theless the property will be liable to sale 
in execution of that decree unless the 
sons can show that the mortgage debt was 
either illegal or immoral. 'There can be no 
doubt that the debt, in fact, did ejdst 
because the father had taken the liability 
to pay the debt of a third person; and on 
the basis of that liability, a money decree 
against the father could follow; and so 
also a mortgage decree. In my opinion, 
the decision of the Supreme Court in 
Faqir Chand’s case, AIR 1967 SC 727, 
concludes the present appeal. 

22. The only question left to be deter- 
mined is, whether the surety debt in the 
present case can be termed as 'avyava- 
harika’? The learned Single Judge has 
held it to be so on the basis of the deci- 
sion of the Privy Council in Kesar 
Chand’s case, AIR 1945 PC 91. The learn- 
ed Single Judge has field that a father 
can contract a smretyship debt and thus 
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lay open the joint family estate liable 
for its payment in case the debt is neither 
Illegal nor immoral. But in spite of this 
finding, the learned Single Judge went 
further and on the basis of the following 
observations in Kesar Chand’s case, AIR 
1945 PC 91. held to the contrary: — 

" For these reasons, their Lord- 

ships hold that as it is not shown that 
Uttam Chand has made himself personal- 
ly liable for the amount that remained 
due to the decree-holder there was no 
debt due from him, and it follows there- 
fore that the unsecured property in aues- 
tion cannot be validly sold in eiifgrcement 
of the security bond. The same is the 
position with regard to the secured pro- 
perty also. To make the ancestral pro- 
perty liable, there must in reality be a 
debt due by the father. In the present 
case, the security bond was executed not 
for the payment of any debt due by 
Uttam Chand, but for payment of a debt 
which was due from third parties. Unless 
there was a debt due by the father for 
which the security bond was executed, 
the doctrine of pious obligation of the 
sons to pay their father’s debt cannot 
make the transaction binding on the an- 
cestral property, x x x ” 

These observations will only apply where 
there is no personal liability of the father 
for the debt contracted by him personally 
or by standing surety for the debt con- 
tracted by a third person. These cannot 
be read in an isolated fashion and divorc- 
ed from the facts of the case which were 
before their Lordships of the Privy Corm- 
dl. The view, I have taken of the matter, 
finds support from the decision of the 
Bombay High Court in Lingbhat Tippan- 
bhat V. Parappa MaUappa, AIR 1951 Bom 
1, wherein Bhagwati J., (as he then was), 
observed as follows; — 

" X X The whole question, in our 
opinion turns on the terms of the surety 
bond. If under the terms of the surety 
bond the father has rendered hi^elf 
personally liable, be it an ordinary per- 
sonal bond or even a mortgage or a 
pledge importing personal liability for 
the deficit if any on the realisation of the 
security, the sons are certainly liable to 
pay the father’s personal debt incurred 
in this_manner_ to the extent of their 
right, title and_ interest in the joint family 
properties. If it is a pure personal bond, 
the_ question can never arise of the nature 
which .has been mooted before us. If it is 
a mortgage bond or a pledge, as and by 
way of security, even there the question 
would have to be considered whether in 
the event of a deficit arising on the reali- 
gtion of the mortgage or the pledge by 
the creditor there would remain over a 
personal liability of the father to the 
®^^t of the deficit if any. If the surety 
bond was of the nature which obtained 


before their Lordships of the Privy Coun- 
cH in 72 Ind. App. 165= AIR 1945 P.C. 91, 
there would be no question of the sons 
being liable for any debt due by the 
father by reason of their pious obligation, 
because there would be no personal liabi- 
lity of the father and consequently there 
would be no debt due by the father as 
such. In such a case there would not arise 
any question of the sons being liable to 
pay the father’s debt by reason of the 
pious obligation because there would be 
no debt due by the father. In those cases, 
however, where the father has rendered 
himself personally liable even in the case 
of a mortgage bond or of hypothecation 
or pledge of goods to pay the balance 
over or the deficit, if any, ^er the reali- 
sation of the security, the sons’ obligation 
to pay the father’s debt by reason of the 
pious obligation would arise and the debt 
to the extent that it has not been satisfied 
by the realisation of the security would 
be recoverable by the creditor from the 
father as well as the sons out of the joint 
family properties inclusive of the sons' 
share, right, title and interest therein. 

This being the true position in law, the 
observations of their Lordships of the 
Privy Coimcil in 72 Ind. App. 165=AIR 
1945 P.C. 91 do not make any departure 
from the true position as it had been 
enunciated before 1945 and the observa- 
tions of our appeal Court in Rudragouda’s 
case, S. A. No. 645 of 1945, D/- 3-4-1947 
(Bom) also are to the same effect. This 
position in law was enunciated by our 
appeal Court as early as 1898 in the deci- 
sion which is reported in (1900) ILR 23 
Bom. 454, where it was held that the an- 
cestral property in the hands of the sons 
was liable for the father’s debt incurred 
as a surety. No change has been made in 
this position which has obtained ever 
since by the observations of their Lord- 
ships of the Privy Council in Kesar Chand 
V. Uttam Chand, 72 Ind. App. 165= AIR 
1945 P.C. 91 and the position continues 
to be as it has been enunciated herebefore 
and has been understood all along at the 
Bench as well as at the bar. 

X X X X ” 

I am in respectful agreement with the 
above observations. I cannot reconcile 
myself with the contention of Mr. Roop 
Chand, learned counsel for the respon- 
dent, that the rule is different where the 
father has stood surety for the payment 
of a third person’s -debt. If that was so, 
there was no need for their Lordships of 
the Privy Cotmcil to determine the ques- 
tion, whether imder the terms of that 
particular bond, the father was personally 
liable or not. In fact, the main decision of 
the Privy Coimcil related to the determi- 
nation of the question whether the bond 
in question created a personal obligation, 
so far as the father was concerned, to 
pay the third party’s debt. The deciaon 
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of the High Court of Lahore, from which 
the appeal went to the Priyy Council, 
had held that the bond did create a per- 
sonal liability. I am, therefore, not pre- 
pared to accept the contention of Mr. 
Roop Chand, and read the Privy Council’s 
judgment in a manner different from that 
in which it was read by the Bombay 
High Court. 

23. The other decision relied upon by 
Mr. Roop Chand in support of his con- 
tention is that of the Orissa High Court 
in Dandapani Panda v. D. F. O. Ghum- 
sur, AIR 1956 Ori. 144. This decision has 
no application because on the facts of 
that case, it was held that what was 
guaranteed under the surety bond was 
the personal honesty of the third person 
and there could be no manner of doubt 
that according to the rules laid down in 
the Mitakshara, the liability under such 
a bond would definitely be 'avyavaha- 
rika’, 

24. After considering the matter care- 
fully, I am clear in my mind that the 
surely bond in question created a per- 
sonal liability on the father to pay the 
third person’s debt: and that debt being 
neither illegal nor immoral, the joint 
family estate in the hands of the sons is 
pliable for the payment of the same in 
view of the pious obligation of the sons 
to pay their father’s debts. 

25. I would accordingly allow this 
appeal, set aside the judgments and the 
decrees of the learned Judge, the District 
Judge and that of the trial Court and 
dismiss the plaintiffs’ suit. In the circum- 
stances of the case, the parties wiU bear 
their own costs throughout. 

26. M. SINGH, C. J.: I agree. 

27. P. C. PANDIT, J.;— The five pro- 
positions laid down by the Privy Coimcil 
in 51 Ind. App. 129= AIR 1924 P.C. 50, 
have been the subject matter of a number 
of judicial decisions in this country. Be- 
fore the judgment of the Supreme Court 
in AIR 1967 S.C. 727, this Court was of 
the view that in the second proposition, 
the word "debt” covered not only a 
simple money debt, but a mortgage debt 
as well and that the sons could succeed 
only if they could show that the debt 
was contracted for an illegal or immoral 
purpose. The AUahabad High Court, how- 
ever, had taken a contrary -view and was 
of the opinion that the word “debt” re- 
ferred only to a simple "money debt” and 
further that the mortgage by the father 
could be upheld only if it was made 
either for legal necessity or for an ante- 
cedent debt. The Supreme Court in Faqir 
Chand’s case, AIR 1967 S.C. 727, has now 
made it quite clear that the second pro- 
position applies not only to an unsecured 
debt but also to a mortgage debt, which 
the father is personally liable to pay. If 
the mortgage created by the father is 


neither for legal necessity nor for an 
antecedent debt, then imder the third 
proposition the mortgage as such would 
not be binding on his son’s interest in 
the joint family property, but neverthe- 
less he would, under the pious obligation 
theory, be liable to pay the mortgage debt 
qua debt. 

It was said in certain decided cases, 
that in order to avail of the second pro- 
position, the creditor had to obtain a 
money decree against the father for the 
payment of the debt. In Faqir Chand’s 
case, AIR 1967 S.C. 727, the Supreme 
Court has settled this point as well by 
observing that if a mortgage decree 
against the father directs the sale of the 
property _ for the payment of his debt, 
the creditor may sell the property in 
execution of that decree. They further 
observed that even where the mortgage 
is not for legal necessity or for payment 
of an antecedent debt, the creditor can, 
in execution of a mortgage decree for the 
realisation of a debt which the father is 
personally liable to repay, sell the estate 
without _ obtaining a personal decree 
against him. It is also held that if there 
is a just debt owing by the father, it is 
open to the creditor to realise the debt 
by the sale of the property in execution 
of the mortgage decree. The son has no 
right to interfere with the execution of 
the decree or with the sale of the pro- 
perty in execution proceedings, unless he 
can show_ that the debt for which the 
property is sold is either non-existent or 
is tainted with immorality or illegality. 

28. In the instant case, the father 
stood surety for his son and for that pur- 
pose he wrote a letter of guarantee and 
also created an equitable mortgage by 
the deposit of title deeds relating to the 
joint family property. Both under the 
terms of the letter of guarantee and the 
conditions of mortgage, he had made 
himself personally liable for the payment 
of the loan. Consequently, the debt due 
to the bank would be considered to be 
his debt. Such a debt cannot in law he 
called immoral. Immoral debts are speci- 
fied in para 298 of Mulla’s Principles of 
Hindu Law (13th Edition) and a debt of 
this kind is not mentioned there. 

The learned Single Judge had mainly 
relied on the Privy Coimcil ruling in 
AIR 1945 P.C. 91, for holding this debt 
to be Avyavaharika (immoral). That rul- 
ing has not been, if I may say so with 
respect, correctly interpreted by the 
learned Judge. There it was held that 
where the security bond was executed by 
a Hindu father not for the payment of 
any debt due by him, but for the pay- 
ment of a debt which was due from third 
parties, the doctrine of pious obligation 
of the sons' to pay their father’s debt 
could not make the transaction binding 
on the ancestral property. These observa- 
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tions "were made by their Lordships a£t^ 
interpreting the terms of the security 
bond in that case and holding that no 
personal liability for the debt had been 
undertaken by the father and, conse- 
quently, no debt was due by him for 
which the security bond was executed. 
the present case, as I have already said, 
the father had xmdertaken personal liabi- 
lity for the debt due from his son, both 
under the letter of guarantee and the 
mortgage created by him. 

29, It was argued by the learned 
counsel for the respondent that in Faqir 
Chand’s case, AIR 1967 S.C. 121 , the 
learned Judges had held that in a case 
where a father mortgaged some property 
of a joint family consisting _ of himself 
and his sons for payment of his debt, but 
the mortgage was neither for legal neces- 
sity .nor for payment of his antecedent 
debt and the mortgagee had obtained a 
decree against the father for sale of the 
property, but the sale had not yet taken 
place, the sons had no right to restrain 
tile execution of the decree for sale of 
the property in execution proceedings 
without showing either that there was no 
debt which the father was personally 
liable to repay or that the debt had been 
incurred for an iUegal or immoral 
purpose. 

Even after holding that, the learned 
Judges went into the question of the legal 
necessity for the mortgage, because, ac- 
cording to them, in the absence of a find- 
ing on that question, the appeal could not 
be completely disposed ol They were of 
the view that the son was entitled to 
impeach the mortgage of a joint family 
property made neither for legal necessity 
nor for payment of an antecedent debt 
and that remedy was available to him 
even after the mortgagee had obtained a 
decree against the father on the mort- 
gage, since that decree did not of its own 
force create a mortgage binding on the 
son’s interest. According to them, from 
the reading of the first and third propo- 
sitions together, it would appear that a 
father who was also the manager of the 
family had no power to mortgage the 
estate except for legal necessity or for 
payment of an antecedent debt. 

30. Even if this contention is correct, 
I am of the view that the mortgage effect- 
ed by the father in the instant case also 
was for legal necessity. If the father can 
burden the joint family estate by incur- 
ring a debt, not tainted with immorality, 
for his own benefit, I see no difference in 
principle as to why he caimot create a 
mortgage by incurring personal liability 
for a siinilar kind of debt due from his 
son, who is also a coparcener of the joint 
Hindu family. 

31. With these observations, I also 
agree that the appeal be accepted and the 


parties he left to bear own costs 

throughout. 

Appeal allowed. 
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Dayal Saran Sanan, Petitioner v. 
Union of India and others. Respondents. 

Civil Writ No. 556 of 1967, D/- 23-1- 

1969. 

(A) Constitution of India, Art. 226 — • 
Order refusing to grant pension on extra- 
neous or irrelevant grounds — High 
Court should normally interfere and set 
aside order: AIR 1959 All. 769 Dissented 
from — Pensions Act (1871), S. 4. 

The bar to a claim under the Pensions 
Act is restricted to ordinary civil pro- 
ceedings, and cannot possibly extend to 
affect the extraordinary original jurisdic- 
tion of a High Court imder Art. 226 of 
the Constitution. If a retired Government 
servant is foimd to be entitled, according 
to his service rules, to payment of pen- 
sion which has been refused to him on 
an extraneous or irrelevant ground, the 
High Court should normally interfere and 
set aside the order of refusal to grant 
the pension. AIR 1959 AH. 769, Dissent, 
from. (Para 6) 

(B) Constitution of India, Art. 226 — • 

Point not specifically taken in writ peti- 
tion — Point cannot be raised during 
arguments in writ petition since adopting 
such course would seriously prejudice 
respondents having no opportxmity to 
meet challenge. (Para 7) 

(C) Civil Services — Civil Service Re- 

gulation, Regns. 189, 420 — Employee not 
complying with order of joining trans- 
feree po^ and his application for grant 
of leave refused — Held, no question of 
granting any pension to him arise as he 
never resumed duty after break in 
service, (Para 7) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 AH. 769 (V 46)= 

1959 ^ AH. L. J. 855, Shaukat 

Husain Beg Mirza v. State of 

U. P, 6 

(1916) AIR 1916 Mad. 492 (V 3) = 

1915 Mad. W.N. 323, G. Kothanda- 

ramiah v. Secy, of State 6 

J. L. Gupta, for Petitioner; J. S. Eekhi, 
for Respondents. 

JUDGMENT: — Dayal Saran Sanan 
(hereinafter called the petitioner) was ap- 
pointed as a Sub-Divisional Officer on 
September 20, 1941, in a temporary capa- 
city. By order, dated March 23, 1950 

CkI/FM/B426/69/MBR/B ^ 
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(Annexure 'A’ to the return read with 
item 39 of list 'C’ attached thereto), the 
petitioner was confirmed with effect from 
August 15, i947. The result was that with 
effect from August 15, 1947, the petitioner 
became a permanent Superintendent 
Grade II in the Military Engineering Ser- 
vice. Under order, dated September 30, 
1950 (Annexure 'B’ to the return), the 
petitioner, who had earlier been promoted 
to grade I was reverted to grade II. It is 
stated that he had_ subsequently been 
removed from service, but in pursuance 
of the decree of a competent Civil Court, 
he was reinstated by order, dated Novem- 
ber 17, 1956 (Annexure 'E’ to the return), 
and the earlier notification cancelling his 
permanent appointment was_ withdrawn. 
On October 24, 1962, the petitioner sub- 
mitted an application (copy Annexure 
A-2 to his replication) to the Commander 
Works, Engineer, Chandigarh, for the 
grant of four months’ leave preparatory 
to retirement from January 1, 1963, to 
April 30, 1963, as he was completing the 
age of fifty-five years on May 14 in that 
year. In Government’s reply, dated 
December 28, 1962 (Annexure ’A-3’), the 
petitioner was informed that the leave 
applied for by him could not be granted 
as the age of compulsory retirement of 
Central Government servants had been 
raised from 55 years to 58 years. On 
December 24, 1964, an order was issued 
by the Chief Engineer, Western Com- 
mand, Simla (copy Annexure 'H’ to the 
return) directing the transfer of the peti- 
tioner from the establishment of the 
C.W.E. Chandigarh to that of the Chief 
Engineer, Delhi and Kajasthan Zone, 
Delhi Cantt. It was directed that the move 
should be completed forthwith. The peti- 
tioner’s request to cancel his transfer was 
admittedly refused. In the meantime, 
however, he continued on the pay roll of 
the Chief Engineer, Chandigarh, and ad- 
mittedly received all the emoluments due 
to him for the period ending January 31, 
1965. 

In confidential letter, dated February 
13, 1965 (Annexure H-I to the return), 
the Chief Engineer, Chandigarh, wrote 
to the Chief Engineer, Western Command, 
Simla, that the petitioner had not 'com- 
plied with the order of transfer, that his 
application for casual leave had not been 
sanctioned, and though he had been re- 
lieved of his duties on February .6, 1965, 
he had not collected the movement order 
and left station, i.e., he left Chandigarh 
on that day (February 6, 1965). In para- 
graph 6 of the said communication, it was 
stated that the petitioner was expected to 
return on February 13, 1965, but he was 
being struck oS the strength. In the last 
paragraph' of the letter, dated February 
13, 1965, the Chief Engineer, Chan^garh, 
stated that the action of the petitioner 
showed indiscipline and this would be 
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reflected in his report. The petitioner 
submitted an application, dated Febru- 
ary 19, 1965 (Annexure 'P’ to the return 
which corresponds to Annexure 'A-1’ to 
the replication), to the Engineer Incharge 
Army Headquarters, New Delhi, wherein 
he complained that his transfer had been 
wrangled by some interested person as he 
had demanded^ an open Court of enqui:^ 
against a particular contractor on certain 
allegations. He then added in the appli- 
cation that he was to retire in May, 1966, 
after availing of his leave preparatory to 
retirement with effect from January, 1966, 
and he should not be disturbed from 
Chandigarh as one of his daughters was 
studying in M.A. English, and the second 
one in Higher Secondary at this place. He 
also requested for an investigation into 
the alleged loss which the State had 
suffered on account of the alleged conduct 
of the contractor. The petitioner followed 
up the abovesaid communication with his 
letter, dated February 23, 1965 (Anne- 
xure 'N’ to the return) wherein he again 
stated that he intended to avail of his 
leave preparatory to retirement with 
effect from January, 1966, and he prayed 
that the decision to transfer him be re- 
considered and he may be allowed to 
continue at Chandigarh, failing which he 
might be granted leave preparatory to 
retirement due to him as his family cir- 
cumstances did not permit him to leave 
his family alone at Chandigarh. The peti- 
tioner then wrote letter, dated June 10, 
1965, to the Chief Engineer, Delhi Cantt. 
that he had not so far received any 
movement order nor was he prepared to 
accept one as his transfer from Chandi- 
garh had been made mala fide. It was 
added that the question of the petitioner’s 
resuming duties at Delhi did not arise as 
he had referred the case to the Engineer 
in Chief, New Delhi, and to the Ministiy 
of Defence, and as the direction for his 
transfer was contra^ to the order of the 
Government of India because the peti- 
tioner was about 57 years old. 

In reply to the petitioner’s complamf 
against the contractor, he was informed 
by the Chief Engineer, Western Com- 
mand, Simla, in the latter’s memorandum, 
dated September 16, 1965 (Aimexure 'Q’ 
to the return) that a departmental Court 
of enquiry had been ordered to investi- 
gate into the allegations made by the peti- 
tioner, but that the Court of enquiry had 
found that there was no substance in the 
petitioner’s complaint. It was mentioned 
in the memorandum that it had been 
reported that the petitioner had been 
insolent and insubordinate to his supe- 
riors, and had not cared to study the 
provisions of the contract in question. In 
paragraph 3 of this communication, it 
was mentioned that the petitioner had 
been struck off the strength of Garrison 
Engineer, Lalru, on February 12, 1965, 
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on permanent posting to the Chief Engi- 
neer, Delhi and Rajasthan Zone, but that 
the petitioner -had not reported for duty 
at his new formation till then. At that 
stage the petitioner filed Civil Writ 2896 
of 1965, in this Court on November 22, 
1965. In that writ petition, the history of 
the case upto the reinstatement of ^ the 
petitioner consequent upon the decision 
of the litigation in the Civil Court was 
mentioned, and it was then stated that 
though he had been reinstated, no order 
had been passed regarding the payment 
of the salary or other allowances for the 
period during which he had remained 
under order of dismissal. He then stated 
that in reply to petitioner’s notice under 
Section 80 of the Code of Civil Procedure, 
he had been informed that he would get 
his arrears of pay and allowances which 
were within time, but that the salary etc. 
for the period commencing from Novem- 
ber 1, 1950 to October 31, 1953, had be- 
come barred by time. He complained that 
a sum of Rs. 9,120/- due to him for the 
abovesaid period had been withheld from 
the petitioner. The petitioner complained 
that under Rule 193 (2)Cb) (1-a) of Chap- 
ter 10 of the Indian Civil Services and 
Military Officers Rules, the petitioner was 
entitled to get arrears for .the entire 
period beginning from the date of the 
order of his dismissal up to the date of 
reinstatement. It was prayed by the peti- 
tioner that the Union of India and the 
Chief Engineer, Western Command, 
Simla, be directed to decide his case of 
arrears of emoluments under the above- 
said rules: 'and to pay him the sum of 
Rs. 9,120/- as detailed above. No other 
complaint was made in the writ petition, 
and no other specific relief was claimed 
therein. The writ petition was dismissed 
in limine by the order of the Motion 
Bench (Falshaw^ C. J., and Khanna, J.), 
dated November 23. 1965. 

2. Resu m i n g the narrative of the facts 
leading to the filing of the present peti- 
tion, it may be stated that on January 29, 
1966, the Chief Engineer, Delhi Cantt., 
sent a memorandum to the petitioner 
(copy Annexure 'J’ to the return) wherein 
it was stated that he was informed (SOS) 
by Garrison Engineer, Lalru, on the after- 
noon of February 12. 1965, that he was 
permanently posted to the office of the 
Chief Engmeer, Delhi and Rajasthan 
Zone, Delhi Cantt., but he had not report- 
ed for duty till then. It was added in the 
commumcation that for the aforesaid 
reason, the petitioner had no lien on his 
appointment rmder Article 189 of the 
Civil Service Regulations. He was advised 
in the last paragraph of the letter to 
resume duty by the 15th of February, 
1966, at_ ffie latest in his own interest. 

petitioner ultimately sent his reply, 
dated March 1, 1966 (Annejoire 'K.' to 
the return corresponding to Annexure 
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'A-4’ to the replication) wherein he again 
referred to his letter, dated February 23, 

1965, to the Chief Engineer. Western 
Command, Simla, and his letter, dated 
June 10, 1965, addressed to the Chief 
Engineer, Delhi Cantt. The petitioner re- 
iterated in his letter Annexure 'K’ that 
the question of his resuming duty at that 
stage did not arise at all, as he was over 
55 years of age and was going to complete 
the age of 58 years on May 14, 1966. He 
claimed that in accordance with cer- 
tain instructions of the Government of 
India, he stood retired on October 9, 1965, 
as he had given a notice with effect from 
June 11, 1965, in his letter, dated Jime 
10, 1965. The petitioner prayed in the 
said communication that his pension 
papers may be completed and said that 
he would attend the office for signing the 
same as and when intimated to him by 
the Chief Engineer, Western Command. 
In confidential letter, dated March 15, 

1966, from the Chief Engineer, Western 
Command, to the Engineer-in-Chief, 
Army Headquarters, New Delhi, informa- 
tion regarding various commimications 
sent by the petitioner to the office of the 
Engineer-in-Chief was furnished. In the 
last paragraph of the communication, it 
was stated that the insolence and insub- 
ordination of the petitioner had been 
taken notice of prior to October, 1964, 
for which he had been warned verbally. 
The entire communication related to the 
petitioner’s complaint against the con- 
tractor. On May 30, 1966, the Chief Engi- 
neer, Western Command, wrote to the 
Chief Engineer, Delhi Cantt. (copy Anne- 
xure 'M’ to the return), in connection with 
the posting/transfer of the petitioner, 
inter alia as follows: — 

"Adverting to your letter No. 11549/ 
DRZ/BR/DS/63/ElO, dated- 12th April, 
1966, it is pointed out that Shri Dayal 
Saran had stated- in his application dated 
10th Jime, 1965 that he had applied to our 
office (Chief Engineer, Western Com- 
mand) for leave preparatory to retirement 
and that the question of his resuming 
duty at Delhi did not arise. His statement 
that he had served the department with a 
notice of retirement in terms of para- 
graph 6 of Government of India, Ministry 
of Defence, letter No. 14(8)63/D (Appts), 
dated 4th December, 1962, is, therefore, 
not correct. The disciplinary proceedings 
should have heen finalised by you ex 
parte in view of the fact that he refused 
to submit his Defence Statement and re- 
turned tile charge-sheet to you. 

Since Shri Dayal Saran attained the 
age of superannuation on 14th May, 1966, 
it is no use to pursue the disciplinary 
aspect of the case any more. He should, 
however, be informed that since he ceas- 
ed to hold any lien on his permanent ap- 
pointment in terms of Article 189 CiTdl 
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Service Regulations, he is not entitled to 
any pension under the Rules. The forma- 
tion concerned should be directed to 
publish the event of his haying lost the 
lien on the permanent appointment in his 
Part II Orders.” 

On the other hand, the petitioner sent his 
application, dated June 29. 1966 (Anne- 
xure 'O’ to the return corresponding to 
Annexure 'A-5’ to the replication) pray- 
ing for the completion of his pension 
papers as he had retired from service 
with effect from October 9, 1966. This 
Was followed up by petitioner’s letter, 
dated October 5, 1966 (Annexure 'A-6’ to 
the replication corresponding to Anne- 
xure 'A’ to the writ petition), wherein the 
petitioner’s request for completion of his 
pension papers was repeated. The cor- 
respondence relating to the petitioner 
which has been placed on the record of 
this writ petition ended with letter, dated 
November 22, 1966, from the Chief Engi- 
neer, Western Command, Simla, to the 
Engineer in Chief, Army Headquarters, 
New Delhi. After referring to the previ- 
ous history of the case, it was stated in 
the letter that the petitioner did not retire 
from service after giving due notice to 
the Department, but on the other hand 
he had failed to loin his new appointment 
within the joining time in spite of re- 
minders. On that basis, it was mentioned 
in the letter that the petitioner had 
"ceased to have a lien on any appointment 
in terms of Article 189 CSR.” In the next 
paragraph of the letter, it was stated that 
the Chief Engineer, Delhi and Rajasthan 
Zone, was being directed to apprise the 
petitioner of the abovementioned position 
with reference to his application, dated 
October 5, 1966, addressed to the Chief 
Engineer, Western Command, Simla. The 
claim of the petitioner for the grant of 
pension and gratuity etc. having thus 
been finally refused by the Govern- 
ment, he came to this Court on March 29, 
1967, under Articles 226 and 227 of the 
Constitution for the issuance of an appro- 
priate writ, order or direction to the res- 
pondents to finalise the case of the peti- 
tioner regarding the pension and gratmty 
due to him, and to pay the arrears of 
salary and other payments which were 
due to him. At the hearing of the writ 
petition, however, the prayer of the peti- 
tioner has been confined to the grant of 
a Section for finalising his pension and 
gratuity case, and for paying the same 
to him. 

3. In the written 'statement filed in 
this case by Shri K.. L. Bawa, Superin- 
tending Engineer, Commander Works 
Engineer (Projects), Chandigarh, on be- 
half of the respondents (the Union of 
India, the Chief Engineer, Western Com- 
mand, Simla,. the Chief Engineer. Chandi- 
garh, and the Commander of Works, 
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Chandigarh), reference has been made to 
the various communications of which I 
have already given the details, and the 
impugned order refusing to grant pension 
and gratuity to the petitioner has been 
justified in the following words; — 

"On his (petitioner’s) failure to comply 
with orders for resuming duty, he was 
treated as absent without, leave hy Chief 
Engineer, Delhi and Rajasthan Zone, and 
he was informed that he had ceased to 
have any lien on his appointment in terms • 
of Article 189 of Civil Service Regula- 
tions.” 

i^ter repeatedly stating that the peti- 
tioner had ceased to hold any lien on his 
appointment in terms of Article 189 of 
the Civil Service Regulations, it has been 
stated in the return: — 

"In view of the fact that the petitioner 
ceased to have hen on his substantive ap- 
pointment. he has no claim for gratuity 
and pension imder the rules.” 

4. Besides the abovesaid reply on 
merits, the respondents have also taken 
up two objections of a preliminary nature 
in their return. The first is to the effect 
that the grant of pension and gratuity is 
not founded on any legal right as it is a 
matter of grace and bounty. In that con- 
nection it has been added that the Union 
of India having sole jurisdiction to pro- 
ceed under Article 189 of the Civil Ser- 
vice Regifiations, the Government was 
competent to issue necessary orders under 
the said provision of law which cannot be 
challenged in writ proceedings. The 
second objection is that the petitioner is 
estopped from filing this writ petition on 
account of his acts of omission and com- 
mission. By this the learned counsel for 
the respondents states was intended to be 
conveyed that the petition is barred on 
principles of constructive res judicata on 
account of the dismissal in limine of the 
petitioner’s earlier application vmder Arti- ' 
cle 226 of the Constitution, i.e.. Civil Writ 
2896 of 1965. In his replication, dated 
May 4, 1968, the petitioner has reiterated 
his previous stand, on the merits of the 
controversy. In reply to the first prelimi- 
nary objection he has stated that the 
grant of pension and gratuity is not a 
matter of grace or bounty and the peti- 
tioner has got a legal right to get the 
same paid in accordance with the relevant 
service rules. In reply to the other objec- 
tion it has been stated that the same_ is 
absolutely yague as no acts of omission 
or commission have been specified in the 
return. 

5. Mr. Jawahar Lai Gupta, learned 
counsel for the petitioner, has pressed 
only two points in support of the claim 
of his client. He has firstly stated that 
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under the relevant ndes raising the age 
of superannuation from 55 to 58 years, 
the petitioner was entitled as_ of right to 
retire from service on giving three 
months’ notice at any time after attaining 
the age of 55 years, and inasmuch as he 
had given the requisite notice (Annexure 
'A-2’ to his replication), the petitioner was 
deemed to have retired after the expiry 
of three months from the date of the 
said notice. I am unable to find any force 
whatever in this submisaon of Mr. Gupta 
for more than one reason. Firstly, the 
communication, dated October 24, 1962 

(Annexure 'A-2’) does not even purport 
to be a notice of retirement, but is a plain 
application for leave preparatory to 
retirement, submitted on the assumption 
that the age of compulsory retirement 
was 55 years. Secondly, the question of 
serving a three months’ notice for retir- 
ing between the age of 55 and 58 years 
could not arise in October, 1962, as the 
first communication by which the age of 
retirement of Central Government ser- 
vants was raised from 55 to 58 years was 
the circular letter of the Government of 
India, dated November 30, 1962, referred 
to in Annexure 'A-3’. On October 24, 1962, 
when submitting application Annexure 
'A-2’ the petitioner could not possibly 
have dreamt of the change of the rule 
enforced on November 30, 1962, with 
effect from December 1 in that year, and 
of the permissiye clause under that rule 
which entitled the Government as well 
as the employee to terminate the services 
of an incumbent at any time after his 
attaining the age of 55 years and before 
attaining the age of 58 on giving three 
months’ notice on either side. Thirdly it 
is significant that the period referred to 
in the application Annexure 'A-2’ was to 
expire before the petitioner was to attain 
the age of 55 years. Fourthly, the stand 
now taken by the petitioner about his 
application, dated October 24, 1962, being 
a three months’ notice is inconsistent with 
what was explicitly stated by him in his 
subsequent communications. In his letter 
dated June 10, 1965 (Annexure 'L’), the 
petitioner stated that he was about 57 
years old and had applied to the Chief 
Engineer, Western Command, for leave 
preparatory to retirement. In his applica- 
tion, dated March 1. 1966 (Annexure 'K’). 
the petitioner stated that he stood retired 
on October 9, 1965, as his notice started 
from June 11 in that year, vide his letter 
of June 10, 1965 (Aimexure 'L’). The 
abovesaid four factors and other circiim- 
stances of the case taken together conclu- 
sively show that the communication, 
dated October 24, 1962 (Annexure 'A-2’) 
neither intended to be nor can the same 
be construed to be a three months’ notice 
claiming retirement between the age of 
55 and 58 years. At the healing of this 
petition it has not been daimed on behalf 
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of the petitioner that he ever gave any 
other notice for that purpose though an 
insinuation has, as already stated, been 
made in some of his communications that 
he gave such a notice on Jtme 10, 1965. 
Even the period referred to in letter, 
dated June 10, 1965 (Annexure 'L’). read 
with his letter dated March 1, 1966 (Anne- 
xure 'K’) is of four months and not of 
three months. I, therefore, hold that the 
petitioner never gave any three months' 
notice or any other notice of his intention 
to retire before attaining the age of 
superannuation. 

6. The only other ground pressed by 
Mr. Gupta is that the order of the Gov-, 
eminent (Annexure 'G’ to the return), 
dated November 22, 1966, amounts to the 
petitioner’s removal from permanent Gov- 
ernment service, and inasmuch as the said 
order has been passed and the petitioner’s 
services deemed to have been 
terminated with effect from February 19, 
1965, without complying with the manda- 
tory requirements of Clause (2) of Art. 
311 of the Constitution, the petitioner is 
entitled to have the impugned order of 
termination of his service quashed on that 
short groimd. Before dealing with the 
merits of this submission of Mr. Gupta, 
it appears to be appropriate to dispose of 
the two preliminary obiections raised in 
the return of the respondents, and pressed 
by Mr. Rekhi, who appears for them. The 
question of this petition being barred on 
.principles of constructive res judicata does 
not appear to raise in the circumstances 
of this case. The petitioner is con&ung 
himself in the present case to the prayer 
for the payment of pension and gratuity. 
His claim in this respect was finally, 
settled only on November 22, 1966, by 
the order of the Chief Engineer, Western 
Command (Annexure 'G’ to the return). 
It could not possibly have been called in 
question while filing the earlier writ peti- 
tion. Moreover, the question of the pur- 
ported termination of the petitioner’s ser- 
vices consequent upon his not reporting 
to the transferee office did not even im- 
pliedly arise in the previous case. I hav^ 
therefore, no hesitation in repelling this 
objection of the respondents. Nor is there 
any force in the second, preliminary ob- 
jection. Mr. Rekhi has relied on the judg- 
ment of a learned Single Judge of the 
Allahabad High Court in Shaukat Husain 
Beg Mirza v. State of Uttar Pradesh, AIR 
1959 All. 769, wherein a writ petition was 
dismissed on the ground that pension 
cannot be claimed as of right; and a claim 
for pension is barred imder the Pensions 
Act. The bar to a claim imder the Pen- 
sions Act is, in my opinion, restricted to 
ordinary civil proceedings, and cannot 
possibly extend to aSect the extraordi- 
nary original jurisdiction of a High Court 
under Article 226 of the Constitution. 
With the greatest respect to the learned 
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Sinsle Judge of the Allahabad High 
Court, I am of the opinion that if a retir- 
ed Government servant is found to be 
entitled, according to his service rules, to 
payment of pension which has been refus- 
ed to him on an extraneous or irrelevant 
ground, the High Court should normally 
interfere and set aside the order of refu- 
sal to grant the pension. 

Learned counsel for the respondents 
also referred to the judgment of a Dm- 
sion Bench of the Madras High Court in 
G. Kothandaramiah v. Secretary of State, 
AIR 1916 Mad. 492. In that case it was 
held that imder Articles 458 and 464 of 
the Civil Service Regulations, it is essen- 
tial that an officer to be entitled to pen- 
sion must be in the service on the date 
of his retirement, and therefore, an officer 
removed by Government from service 
before that date, can have no claim for 
any pension. There is no doubt that if it 
is ultimately found that the petitioner has 
been removed from service, the order of 
the Government refusing to grant him 
pension cannot possibly be assailed. But 
this submission of the counsel appears to 
be wrought with graver consequences 
than the learned counsel for respondents 
appears to envisage. If it is found that the 
petitioner has been removed from service 
and if the order of removal is called in 
question on the ground that the same has 
been passed without compliance with 
Clause (2) of Article 311 of the Constitu- 
tion, the order of removal itself may 
have to be quashed, and in that event, 
the impugned decision refusing the grant 
of pension will vanish. Article 458 states 
inter alia that a superannuation pension 
is granted to an officer in superior service 
entitled or compelled, by rule, to retire 
at a particular age. The argument of the 
learned counsel is that inasmuch as the 
petitioner was never compelled to retire 
at a particular age, he is not entitled to 
any pension. This submission of the learn- 
ed counsel appears to be misconceived as 
superannuation pension has to be granted 
imder Article 458 in two contingencies, 
viz. (i) that an officer in superior service 
Is entitled by rule to retire at a particular 
age; or (ii) that such an officer is compell- 
ed to retire at a particular age. No doubt 
the petitioner was not compelled to retire 
at a particular age, but he was certainly 
entitled to retire at the age of 58 years. 
It cannot, therefore, be said that his case 
could not possibly fall under Article 458. 
In the case before the Madras High Court, 
it was the admitted case of both sides that 
the Government servant concerned had 
been removed from the State service 
long before attaining the age of super- 
annuation. The cruci^ question that, 
therefore, calls for decision is whether the 
petitioner continued in Government ser- 
vice when and till he attained the age of 
58 years. 


7. Coming back to the merits of the 
second submission of Mr. Gupta, it is 
significant that no such point has been 
specifically taken in the writ petition. It 
has not even been mged in the petition 
that the petitioner has been removed 
from service or that his services were 
terminated contrary to the requirements 
of clause (2) of Article 311 of the Consti- 
tution. In this view of the matter, I can- 
not allow counsel to raise this new point 
during argmnents in this writ petition. 
Adopting such a course would seriously 
prejudice the respondents as they have 
had no opportimity to meet such a chal- 
lenge. Mr. Gupta states that from the 
record produced by the respondents them- 
selves this point emerges for considera- 
tion, and should, therefore, be allowed 
to be urged. The record produced by the 
respondents comprises of correspondence 
between the petitioner and the various 
Government departments, and it is a 
matter of regret that the petitioner with- 
held the same from the Court while filing 
the writ petition, and did not even state 
specifically in the writ petition that the 
had refused to comply with the order of 
transfer and had been told that his lien 
had been temainated on that account. Be 
that as it may, the situation appears to 
me to be this. The petitioner admittedly 
did not comply with the order of joining 
the transferee post to which he was law- 
fully posted. His application for the grant 
of leave or casual leave as the case may 
be, had been refused. He did not resume 
duty, and has to face the consequences 
which ensued imder regulation 189. This 
clearly caused a break in his service with- 
in the meaning of regulation 420 of the 
Civil Service Regulations. "IMs amoimted 
to an interruption in the service of the 
petitioner and by operation of regulation 
420 'which states that an interruption in 
the service of an officer entails forfeiture 
of his past service, he forfeited aU his 
past service. His case does not fall under 
any of the exceptions (a) to (g) of the 
rule contained in the purview of regula- 
tion 420. He never resumed duty after 
the interruption or break in service and 
no question of granting any pension to 
him can, therefore, arise. 

8. In this view of the matter I am 
unable to interfere in this case. The writ 
petition, therefore, fails and is dismissed 
with costs. 

Retition dismissed. 
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That application has also therefore to be 
dismissed with costs. 

21. This leaves application No. 18 for 
consideration. It relates to five properties 
and it is admitted that four of these pro- 
perties are the same for which a claim or 
objection was filed by the four sons of 
Vastulal Pareek tmder Order 21, Rule 58 
and resulted in the order of rejection dated 
December 17, 1960. As that order has also 
become conclusive in the absence of a suit 
under Order 21, Rule 63, it would bar the 
present application, so far as the afore- 
said four properties are concerned, on the 
general principles of res judicata, and to 
mat extent the claim is not maintainable 
and has to be rejected. The claim will how- 
ever survive so far as the fifth property is 
concerned and I shall proceed to try it 
after settling the procedure by a separate 
order. 

22. In the result, applications Nos. 16, 
17 and 19 of 1967 are dismissed with costs 
on the ground that they are not maintain- 
able. Application No. 18 of 1967 is dis- 
missed so far as it relates to the four pro- 
perties mentioned above, while the claim 
regarding the fifth .proper^ shall be in- 
vestigated and tried by this Court. In res- 
pect of this application the parties will be 
entitled to proportionate costs. 

Order accordingly. 


AIR 1970 RAJASTHAN 17 (V 57 C 3) 

P. N. SHINGHAL, J. 

Sukanraj, P laintiff v. Nekarchand, Defen- 
dant, 

Second Appeals Nos. 41 of 1966 and 512 
of 1965, D/-12-10-1968, from judgment 

and decree of Civil and Addl. S. J. Jalore, 
D/-7-10-1965. 

(A) Re^stration Act (1908), S. 49 — 

Admissibility in evidence of a duly register- 
ed Icabuliyaf — Held though document 
was not one creating a valid lease it was 
at any rate relevant for purpose of showing 
nature of defendant’s possession, that it 
was permissive. (Para 10) 

(B) T. P. Act, (1882), S. 106 — Duration 
of tenancy — Fact that defendant was in 
permissible possession of residential pre- 
mises and that he paid rent admitted — > 
Presumption can be dra^vn that it was 
tenancy from month to month. AIR 1952 
SC 23 and AIR 1959 Raj 240, Rel. on. 

(Para 13) 

(C) Easements Act (1882), S. 52 — Lease 

or licence — It is to be decided on basis of 
real intention of the parties — (T. P. Act 
(1882), S. 105). (Para 21) 

(D) Civil P. C. -(1908), Ss. 100-101 — 
Question whether defendant held premises 
as a licensee — Question not tried or raised 
in Courts below — Held question being 
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essentially one of fact could not be allow- 
ed for first time in second appeal — (Ease- 
ments Act (1882), S. 52). (Para 21) 

(E) ^ T. P. Act (1882), S. 106 — Tenancy 

at ^vill — Permissive possession xmder in- 
v^d or void lease — Tenancy at will 
arises but it comes to end when rent is 
paid and accepted — It then becomes 
monthly or yearly lease according to pin> 
pose for which it was talcen. AIR 1961 Pat 
350 and AIR 1957 Cal 625, Rel. on; AIR 
1936 Oudh 102 and AIR 1946 Oudh 144 
Dissent from. (Para 22) 

(F) T. P. Act (1882), S. 105 — Lease 

for certain period — Lease deed entitling 
lessor to have house vacated and rent 
realised on failure of tenant to pay rent in 
time — - Held provision related to term or 
&e period of lease and had effect of reduo 
ing it, and being an integral part of the 
term, or the ^ period, it could not be 
separated from it — It was not a clause 
regarding period of notice or mode of 
termination of lease. (Para 24) 

(G) T. P. Act (1882), S. 114 — Provision 

in lease as to forfeiture, has to be strictly 
construed. (Para 24) 
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Judge of Jalore dated October 7, 1965. The 
plaintiff’s appeal is No. 41 of 1966, while 
appeal No. 512 of 1965 has been filed by 
the defendant. I shall dispose them of by 
this judgment. 

2. Mr. L. R. Mehta, learned counsel 
for the defendant, has not pressed the 
defendant’s appeal. Only the plaintiff’s ap- 
peal therefore remains for consideration. In 
that appeal also, the controversy in this Court 
has been confined to the question whether 
the tenancy of the defendant was terminated 
by a valid notice. Tliis was the subject- 
matter of issue No. 8 and it wiU be enough 
to state those facts which have a bearing 
on it. 

3. The plaintiff is the owner of the 
suit house which is situated in Jalore. He 
stated in the plaint that he let it out to 
the defendant on Kartik Bad 10, S. 2006 
(October 17, 1949) on an annual rent of 
Rs. 210 calculated at the rate of Rs. 17/8/- 
per month, for a period of 10 years. He 
also stated that the defendant executed a 
rent-note (Ex. 1) in his favour the same 
day and got it registered. The plaintiff 
received the rent up to January 18, 1955 
and the payments were endorsed at the 
back of the rent-note. He felt aggrieved 
because the defendant did not pay the 
rent after January 18, 1955,* in spite of re- 
minders. After the expi^ of the period of 
the tenancy, the planitifl gave a notice to 
the defendant to redeliver the possession of 
the house to him, but without success. The 
claim for arrears of rent became barred by 
time for some period and the plaintiff insti- 
tuted the present suit on March 26, 1962 for 
the recovery of Rs. 630 as arrears of rent 
and damages. He also prayed for the evic- 
tion of the defendant on the ground that he 
had committed more than three defaults in 
the payment of the rent. 

4. The defendant denied that the plain- 
tiff was his landlord, or tliat he was his 
tenant, and pleaded that he was in posses- 
sion of the suit house as it was his ancestral 
propert>% Further, he pleaded that the rent- 
note was not diffy re^stered and was not 
admissible in evidence, and that the notice 
given by the plaintiff was invalid so . that 
mere was no termination of his tenancy ac- 
cording to the law. In the replication, the 

e ntiff made it clear that the suit house 
been mortgaged by the plaintiff in hfe 
favour, with possession, for Rs. 8,500 and 
that the deed of mortgage as well as the 
rent-note w'cre duly registered. The plaintiff 
also clarif'ed'lhat it was after delivering the 
possession cff'thB'-suit house to him as mort- 
gagee that the^v defendant took it on renL 
It was specifically pleaded that the relation- 
ship of landlord ‘ and tenant existed between 
the parties. As regards the defence regarding 
the invalidity of the notice, the plaintiff 
pleaded that it was devoid of any force. 

5. The trial Court held that as the period 
of tlie tenancy was 10 years, the defendant 
continued in possession of the suit premises 


without the express consent of the plaintiff 
after the e^iry of that period and that ho 
was not entitled to a notice imder Sec. 108 
of the Transfer of Property Act. That Court 
therefore decreed the suit. The defendant 
preferred an appeal which was decided by 
the impugned judgment of the Civil Judge 
of Jalore. He went to the extent of holding 
that the defendant continued to be the 
tenant by holding-over after the expiry of 
the period of 10 years, but that his tenancy, 
after that period, was a tenancy from month 
to month which could only be’ determined by 
a notice in accordance with Section 106 of 
the Transfer of Property Act. As such a 
notice was not given, the learned Judge 
allowed the appeal and set aside that part 
of the decree of the trial Court which relat- 
ed to the defendant’s eviction. It is in these 
circumstances that the present second ap- 
peals have been filed by the parties. 

6. Section 107 of the Transfer of Pro- 
perty Act deals with the creation of leases of 
immoveable properties and provides as fol* 
lows : 

“107. A lease of immoveable property 
from year to year, or for any term exceeding 
one year, or reserving a yearly rent, can be 
made only by a registered instrument. 

All other leases of immoveable property 
may be made either by a registered instru- 
ment or by oral agreement accompanied by 
delivery of possession. 

Where a lease of immoveable property is 
made by a restored instrument such 
instrument or, where there are more instru- 
ments than one, each such instrument shall 
be executed by both the lessor 'and the 
lessee: 

Pro'vided that the State Government may, 
from time to time, by notification in the 
Official Gazette direct that leases of immove- 
able property, other than leases from year to 
year, or for any term exceeding one year, or 
reserving a yearly rent, or any class of such 
leases, may be made by unregistered instru- 
ment or by oral agreement without dehvery 
of possession.” 

The section thus divides leases into two cate- 
gories. Leases from year to year, or for a 
term exceeding a year, or reserving a yearly 
rent, or permanent leases fall in first cate- 
gory and can only be made by a restored 
instrument. The other leases, tliat is leases 
for a term not exceeding one year, or from 
month to month, fall in the second category 
and may be made by a registered instrument 
or by an oral agreement accompanied by 
delivery of possession. 

7. The present lease falls in the first 
category because it was for a term exceeding 
one year and reserved a yearly rent. It could 
therefore be made only by a registered 
instrument. This has been done, but the 
third paragraph of Section 107 of the Trans- 
fer of Property Act requires that where a 
lease of immovable property is made by a 
re^tered instrument such instrument or. 
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where there are more instruments than one, 
each such instrument shall be executed by 
both the lessor and the lessee. There is a 

S roviso to this paragraph, but it is admitted 
lat it has no apphcation to the present case. 
The fact remains that for the purpose of 
creating a valid lease under S. 107 of the 
Transfer of Property Act it was necessary 
that the instrument or instruments of the 
lease should have been executed by both the 
parties. This is however not so because a 
perusal of document Ex. I shows that it was 
executed only by the defendant, and. not by 
the plaintiff. It could not therefore create a 
vahd lease for a period of 10 years, or reserve 
an annual rent, even though that might 
have been the intention of Ihe parties. The 
learned counsel for the parties are therefore 
in ameement that Ex 1 was merely a ‘TCabu- 
liyat and fell within the definition of “lease” 
in Section 2(7) of the Registration Act for 
purposes of that Act 

8. The “kabuliyat” was however duly re- 
gistered, as has now been admitted by the 
learned counsel for the defendant. The ques- 
tion is what relationship was created between 
the parties? To appreciate this aspect of the 
matter, it will be necessary to mention the 
other admitted facts. 

9. It is admitted by the learned counsel 
for the plaintiff that the suit house belonged 
to the defendant and was mortgaged by uim 
in favom: of the plaintiff by a valid deed 
of mortgage and that the defendant took it 
on rent by executing rent-note Ex. 1 in fav- 
our of the plaintiff on October 17, 1949. As 
has been stated, the period of me tenancy 
was 10 years, and the annual rent of Rs. 210 
was reserved for it with tlie stipulation that 
if the rent was not paid annually, in time, 
the plaintiff would be entitled to re-enter and 
realise the arrears of rent. The period of 
10 years expired on October 16, 1959. The 
defendant paid the rent up to January 18, 
1955, but not thereafter. The plaintiff gave 
him a notice on March 4, 1962 demanding 
the payment of the arrears of rent by way 
of damages and to deliver possession of the 
house within a period of 15 days. It is ad- 
mitted that this 15 days’ notice did not ex- 
pire with the end of the month of the ten- 
ancy and was not therefore in accordance 
with Section 106 of the Transfer of Property 
Act 

10. It has been argued by Mr. Bhandari 
that as Ex. 1 is admissible in evidence as a 
duly registered “kabuliyat” even though it 
did not create a valid lease, those parts of it 
which are not of the essence of a lease with- 
in the meaning of Section 105 of the Trans- 
fer of Property Act can be read in evidence. 
There is force in this argument. At any rate 
the document is relevant for the purpose of 
showing the nature of the defendant’s posses- 
sion — that it was permissive. It is there- 
fore satisfactory evidence of the fact that Ihe 
laintiff gave permission to the defendant to 
ve in the suit house. In his replication the 
pla in tiff has also clearly stated mat he took 
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possession of the smt bouse under the mort- 
gage, and then re-delivered the possession to 
me defendant as his tenant. The fact that 
the defendant was in permissive possession 
has therefore been proved beyond any doubt. 

11. Another important fact which has 
been established equally well, is that the de- 
fendant paid the rent to the plaintiff. The 
plaintiff has admitted in paragraph 3 of the 
plaint that the defendant paid him “rent” up 
to January 18, 1955 on various dates, and 
that this payment of the “rent” had been en- 
dorsed at the back of the rent-note (Ex. 1) 
from tithe to time. 

12. The two facts which have therefore 
been fully established are that: (i) tire defen- 
dant was in permissive possession of the suit 
premises, ancf (ii) he paid the rent therefor 
and the plaintiff accepted that payment as 
“rent”. It is tlierefore fair and reasonable to 
conclude that the parties intended to create 
and did actually create a tenancy in respect 
of the suit house. 

13. But there is still the question as to 
the duration of the tenancy. It is admitted 
that possession to the defendant was not given 
for use of the premises for agricultural or 
manufacturing purposes for it was a residen- 
tial house. It can therefore be safely inferr- 
ed by reference to the provisions of Section 
106 of the Transfer of Property Act, which 
lay down a rule of construction, that, in the 
absence of a valid agreement to tlie con- 
trary, the duration of the lease was from 
month to month. I am fortified in this view 
by the decision in Ram Kumar Das v. Jag- 
dish Chandra Deo, AIR 1952 SC 23. In that 
case also there was a registered “kabuliyat” 
by which the land was settled for a period of 
10 years, on an annual rent. The defendant 
remained in possession of the land and paid 
rent. Their Lordships took into consideration 
the admitted facts that the defendant re- 
mained in possession of the land with per- 
mission, and paid the rent. From these facts 
they held that a tenancy could fairly be pre- 
sumed and decided the question of its dura- 
tion by invoking the rule of construction con- 
tained in Section 106 of the Transfer of Pro- 
perty Act as follows: — 

'“The section lays down a rule of construc- 
tion which is to be applied when there is no 
period agreed upon between the parties. In 
such cases the diuation has to be determined 
by reference to the object or purpose for 
which the tenancy is created. The rule of 
construction embodied in this section applies 
not only to express leases of uncertain dura- 
tion but also to leases implied by law which 
may be inferred from possession and accept- 
ance of rent and other circumstances. It is 
conceded that in the case before us the ten- 
ancy was not for manufacturing or agricultu- 
ral purposes. The object was to enable the 
lessee to build structures upon the land. In 
these circumstances, it could be redded as 
a tenancy from month to month, unless there 
was a contract to the contrary.” 
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14. A similar view has been taken by a 
Division Bench of this court in Lai Ghana v. 
Radha BaUabh, , ILR (1958) 8 Raj 466 = 
(AIR 1959 Rai 240) on the basis of ihe 
abovementionea decision of their Lordships 
of the Supreme Court in Ram Kmnar Das’s 
case, AIR 1952 SC 23. In that case also, a 
“kabuliyat” was executed by the defendant in 
favour of the plaintiff creating a lease for 3 
years, with the condition that it would be 
terminable on one months notice. It was not 
registered and was not signed by the land- 
lord. There was however no requirement in 
the Jaipur State, at the relevant time, for the 
registration of such a document. While, 
therefore, the “Kabidiyat” was held to be 
admissible in evidence, it was decided that it 
could not create a lease under Section 107 of 
the Transfer of Property Act. At the same 
time it was held that there could be no 
doubt that a tenancy was certainly created 
and the nature of such a tenancy, after the 
“Kabuhyat” had fallen on account' of its in- 
validity as a lease, was a monthly tenancy. 
This decision also therefore supports the view 
which I have taken. 

15. And once it is held that the defen- 
dant s was a 'tenancy from month to month, in 
respect of which there was no contract or 
local law or usage to the contrary. Section 106 
of the Transfer of Property Act would at 
once be attracted. Such a tenancy would 
therefore be terminable by 15 days’ notice 
expiring with the end of a monm of the 
tenancy. Since as has been stated, it has 
been conceded by Mr. Bhandari that the 
notice in the present case did not fulfil this 
requirement ot Section 106 of the Transfer 
of Property Act, it was not a vahd notice and 
could not terminate the tenancy. The plain- 
tiff is not therefore entitled to succeed in his 
claim for eviction. 

16. It has however been argued by Mr. 
Bhandari that Ex. 1 was at least a contract 
by which the defendant agreed to allow the 
plaintiff to re-enter the premises on default 
in the payment of the rent. It has there- 
fore been contended that there could be no 
reason why the defendant should not be 
held bound by the terms of that contract and 
dispossessed irom the suit premises because 
of his failure to pay the rent after Jan. 18, 
1955. The learned counsel has cited Mirza 
Mohammad Hasan v. Buddhu, AIR 1938 All 
,32, Ganga Sahai v. Badrul Islam, AIR 1942 
All 330, Pyare Lai v. Ram Swaroop, AIR 
1944 All 221, Maqbool Ahmad v. Debi, AIR 
1949 All 455 to support this argument. 

17. In Mirza Mohammad Hasan’s case, 
AIR 1938 All 32, the father of the plaintiff 
got the premises on lease (after executing a 
^kabuliyat”) on a rent of Re. 1 per annum 
and thereafter his son, the defendant, 
succeeded his father. He withheld the pay- 
ment of the rent and a suit was brought for 
his ejectment. It was held that the registered 
"kabuliyat” could not create a valid lease for 
the reason that the landlord was not a pa^ 
to it, but the document was not entirely in- 


admissible against the executant himself and 
as the defendant occupied the premises with 
the permission of the landlord on the imder- 
standing that he would vacate whenever the 
Zarnindar so desired and gave 15 days’ 
notice, he (defendant) was bound to vacate 
the land when required to do so by the 
plaintiff, A reading of the entire judgment 
shows that the question of a monthly tenancy 
was not raised for consideration and it can- 
not therefore be said that that the view which 
I have taken in the present case did not find 
favour in that case. The decision in Ganga 
Sahai’s case, AIR 1942 AU 330 was based 
on Mirza Mohammad Hasan’s case, AIR 
1938 All 32 and I need not refer to it sepa- 
rately. The decision in Pyare Lai’s case, AlR 
1944 All 221 was based on facts which were 
somewhat different and the question of 
duration of the lease did not arise for consi- 
deration. In the remaining case of Maqbool 
Ahmad, AIR 1949 All 455, the decision was 
based on the abovementioned cases of Mirza 
Mohammad Hasan, AIR 1938 All 32, Pyare 
Lai, AIR 1944 All 221 and Ganga Sahai, 
AlR 1942 All 330 and I need not therefore 
refer to this case also separately. It will thus 
appear that the judgments of their Lordships 
or the .^ahabad High Court cited by Mr. 
Bhandari cannot be said to lay down a view 
contrary to that taken by me in the present 
case. 

18. The learned counsel has however 
cited two judgments of this Comt in which 
the abovementioned view of the Allahabad 
High Court has been accepted and followed. 
The first of these is Kajodmal v. Baluram, 
1955 Raj LW 117. In that case there was 
a lease for 3 years under a registered rent- 
note executed by the defendant. As there 
was no requirement in the former Jaipur 
State at the relevant time for the registration 
of such a rent-note, it was held to be admis- 
sible in evidence. The learned Judge took 
the document into consideration and held 
that as the executant had agreed to remain 
in possession only for 3 years, he was bound 
to surrender the possession after the expiry 
of that period, and relied on the decision in 
Maqbool Ahmad’s case, AIR 1949 All 455. 
He did not however consider the matter with 
reference to Section 107 of the Transfer of 
Property Act and did not examine the ques- 
tion whether tlie stipulation regarding the 
period of the tenancy could at all be read 
in evidence. So also, the learned Judge did 
not consider the question whether a monthly 
tenancy could not be said to be created in 
the circumstances of that case because of 
the fact that the defendant was in permissive 

E ossession and had paid, and the plaintiff 
ad accepted, the payment of the rent. 

19. The other case on which reliance has 
been placed by Mr. Bhandari is Chathu Lai 
V. Sardar Mai, ILR (1959) 9 Raj 81 = (AIR 
1959 Raj 24). In that case a registered 
“kabuliyat was executed by the defendant in 
favour of the plaintiffs in which the term of 
the lease was stated to be 5 years. It was 
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however furtiher agreed that if the lessors 
wanted to make constructions on the land or 
to sell it, die defendant would vacate it 
before the expiry of the term of 5 years. The 
plaintiff gave a notice of 3 days for vacation 
of the premises on the ground that he 
wanted to sell the land to some one else. It 
was held that the terms of the contract con- 
tained in the “kabuHyat” were binding on 
the lessee, and rehance was placed on the 
decisions in Maqbool Ahmad’s and Kajod- 
mal’s cases, AIR 1949 All 455 and 1955 Raj 
LW 117. It appears however that it was not 
argued in &at case that the “kabuliyat” 
could not create a valid lease in view of 
the provisions of Section 107 of the Trans- 
fer of Property Act, and this judgment can- 
not also be of any real assistance to ihe 
appellant. In fact it appears that the deci- 
sion of the Division Bench in Lai Chand’s 
case, ILR (1958) 8 Raj 466 = (AIR 1959 
Raj 240) was not brought to the notice of 
the learned Judge even though it was given 
some months earher. It cannot therefore, be 
said that the view which I have taken in 
the present case was considered and dis- 
approved in that case. . 

20. It has next heen argued by Mr. 
Bhandari that as document Ex. 1 could not 
create a lease of the suit premises because 
of the non-compliance of the provisions of 
Section 107 of tlie Transfer of Property 
Act, it should be held that there was only 
a licence in favour of the defendant and 
that it was not therefore necessary to give 
a notice for its termination. The learned 
cpunsel has based his argument on the 
decision in Dau Dayal v. Brij Mohan, AIR 
1952 AH 344. In that case the defendant 
usufructuarily mortgaged a house to the 
laintiffs and executed a “kabuliyat” where- 
y he promised to pay the sum of Rs. 13 
per month as rent for a period of 5 years. 
No lease, as provided in Section 107 of the 
Transfer of Property Act, was executed or 
signed both by the lessors and the lessee, 
but the “kabiuiyat” was registered. The 
period of 5 years came to an end and the 
plaintiff served a notice on the defendant to 
vacate the house. As the defendant did not 
comply with the notice, a suit for eject- 
ment was filed, bnt no claim for arrears of 
rent was included in that suit. While the 
ejectment suit was pending, the suit which 
gave rise to the appeal before their Lord- 
was filed for recovery of rent. It was 
held that the “kabuliyat ’ failed to create 
a lease whether for a term exceeding one 
year or for a lesser term, because it was 
executed only by the lessee. Their Lord- 
ships observed that as it had not been 
alleged that there was an oral agreement 
accompanied . by delivery of possession and 
that a lease was created thereby, there was 
no lease at all. They took, the view that 
since the “kabuliyat”- “certainly exhibited a 
contract between the parties to pay a cer- 
tain amount every month in lieu of the 
ocrapation of the house,” it was a licence 
as it was not a lease. It was held that^such 


a contract was perfectly permissible and 
could not be said to be illegal or void on 
the ground that it defeated the provisions 
of any law. In particular, their Lordships 
observed that “under Section 23 of the 
Contract Act, such a contract does not 
defeat the provisions of Section 107 of the 
T. P. Act, because by its execution the 
executant does not obtain the rights of a 
lessee.” They therefore concluded that no 
interest in immoveable property was creat- 
ed in his favour and he could be ejected at 
aiw time inspite of the “kabuliyat”. A peru- 
sal of the judgment shows that their Lord- 
ships did not consider the effect of the 
facts that the possession of the defendant 
was permissive, and he had paid, and the 
plain® had accepted, the payment of the 
rent. In other words, their Lordships did not 
consider the question of the creation of a 
lease by an oral agreement accompanied 
by dehvery of possession and excluded that 
eventuality by the observation that it was 
not alleged in the' case that there was an 
oral agreement accompanied by delivery 
of possession and that a lease was created 
thereby. When their Lordships did not con- 
sider that question, it cannot be said that 
they have taken a contrary view. Moreover, 
if I may say so with respect, it was hardly 
necessary to give the finding that a licence 
was created in respect of the suit premises 
when no such plea had been taken. In the 
present case, however, it has clearly been 
pleaded in the plaint as well as in the re- 
plication that a lease was created between 
the parties and there is no reason why, in 
the absence of any legal impediment, efoct 
should not be given to that intention. 

21. Section 52 of the Easements Act 
defines a hcence. It is settled law that the 
question whether a lease or a licence is 
created by an agreement between the 
parties, h^ to be decided on the basis of 
the real intention of the parties whether 
they intended to create a lease or licence. 
In the present case, as has been stated, the 
real intention of the parties was to create a 
lease and not licence. Besides, the legal 
possession of the property did not vest in 
the plain® after October 17, 1949 and it 
is admitted that as fi:om that date it passed 
to the defendant and is stiff with hun, to 
the exclusion of the plain®. Prima facie, 
therefore, it cannot be held that a h'cenca 
was created so as to justify the defendant’s 
eviction without a notice imder Section 108 
of the Transfer of Property Act. Moreover, 
the question whether the defendant ^ held 
the premises as a licensee was essentially a 
question of fact and as no such plea was 
taken by him and as the point was imt 
tried or raised for the consideration of the 
Courts below, it is not possible to allow 
its consideration for the' first time in second 
appeal. 

22. Faced -with such a situation, Mr. 
Bhandari has argued that a tenant who 
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holds the premises under a “kabuhyat”, 
which is inadmissible in evidence for any 
reason, is a tenant at will and no notice is 
necessary to determine his tenancy. For 
this argument he has placed reliance on 
Janki v. Kanhaiyalal, AIR 1936 Oudh 102 
and Gur Prasad v. Hansraj, MR 1946 Oudh 
144. A tenancy at will no doubt arises by 
implication of law in case of permissive 
occupation when a person is in possession 
of the premises ■with the consent of the 
owner e. g., where there has been posses- 
sion under an invalid or void lease. But 
that relationship comes to an end as soon as 
the rent is paid and accepted as such. So 
where rent is paid, a tenancy at will be- 
comes, by virtue or Section 106 of the 
Transfer of Property Act, a yearly or 
monthly lease according to the purpose for 
which it is taken. I am fortified in this view 
by the decision in Jhalku Singh v. Chan- 
drika Singh, MR 1961 Pat 350. Besides, 
it has not even been pleaded in the 
present case that tliere was an agree- 
ment that the defendant would vacate the 
suit house on demand, and it cannot at all 
be said that there was a tenancy at will. 
The importance of the payment of rent and 
its acceptance as such does not appear to 
have been considered in the two Oudh 
cases cited by Mr. Bhandari. As has been 
held in Sudhir Kumar v. Dhirendra Nath, 
MR 1957 Cal 625, the relationship of land- 
lord and tenant is created by acceptance of 
the rent and such a lease is presumed to be 
a lease from month to month even though 
the possession was initially delivered under 
an invahd lease. There is therefore no force 
in this argument also. 

23. Lastly, it has been argued that 
there was a clause in document Ebc. 1 to 
the effect that if the defendant did not pay 
the rent in time, the pl aintiff would be 
entitled to have me house vacated and 
reahse the rent according to law, and that 
this amounted to a contract to the contrary 
within the meaning of Section 106 of the 
Transfer of Property Act so that no notice 
was necessary for the termination of the 
lease. This armment has been based on 
the further submission that the aforesaid 
clause could be read in evidence as it was 
not a part of the lease and could be sepa- 
rated from the other invalid clauses. 

24. In prder to appreciate this argu- 
ment I may again make a reference to Seth 
Lai Chand’s case, ILR (1958) 8 Raj 466 = 
(MR 1959 Raj 240), .in which the question 
of such separation of the valid clauses was 
taken into consideration in reject of a 
“kabuliyat” which was not admissible as a 
lease under Section 107 of the Transfer of 
Propertj^ Act. In that case, their Lordships 
took the view that tliere could be no diffi- 
culty in separating those portions of the 
instrument which were not of the essence 
of the lease as defined in Section 105 of the 
Transfer of Property Act; and to consider 
then as a separate contract altogether from 


the contract of lease which, was invalid. 
They reached the conclusion that term as 
to notice was not of the essence of the 
definition of a lease, and that it amounted 
to a contract between the parties. But their 
Lordships held that the time or the term of 
the lease was an essential part thereof with- 
in the meaning of S. 105 of the Transfer 
of Property Act, so that any agreement 
regarding me term or the period was evi- 
dence or the lease under that section. It 
could not therefore be read in evidence 
when the document containing it was in- 
valid or void under Section 107. In the 
present case it was stated in agreement 
Ex. 1 that the term or the period of the 
lease would be 10 years, but this was quali- 
fied by the further agreement that if- the 
rent was not paid annually in time, the 
plaintiff would be entitled to get the house 
vacated and realise the rent according to 
the law. The provision regarding re-entry 
of the landlord therefore related to the 
term or the penod of the lease and had the 
effect of reducing it. It was therefore an 
integral part of the term or the period of 
the lease, and could not be separated from 
it. It was not a clause merely regarding the 
period of the notice or the mode of termina- 
tion of the lease. Besides, a clause regard- 
ing forfeiture has to be strictly construed, 
and even if it is presumed that there was 
an agreement providing for the re-entry of 
the landlord on the failure to pay the rent, 
that clause related to the payment of the 
annual rent in terms of Ex. 1 and could not 

f ovem the monthly tenancy which has been 
eld to exist. 

25. There is thus no force in any of the 
arguments advanced bj'^ Mr. Bhandari. The 
plaintiffs appeal (No. 41 of 1945) therefore 
fails and is dismissed. The defendant’s 
appeal (No. 512 of 1963) has not been 
pressed and it is also dismissed. In the 
circumstances of the case, the parties are 
left to bear their own costs. Leave to appeal 
is prayed for, but is refused. 

Appeal dismissed- 


AIR 1970 RAJASTHAN 22 (V 57 C 4) 
JAGAT NARAYAN, J. 

Smt. Hoora and others. Petitioners v. 
Abdul Karim, Respondent. 

Civff Revn. No. 150 of 1967, D/-12-12- 
1968, against order of Dist. J., Merta, D/- 
3-1-1967. 

(A) Arbitration Act (1940), Sch. 1, Para 2 

— Number of OTbitrators found odd — 
Tliere is no implied power in arbitrators to 
appoint umpire. (Para 4) 

(B) Arbitration Act (1940), S. 14 (2) — ■ 
S. 14 (2) contemplates filing of award 
either by party or by agent of arbitrators 
with authority of all arbitrators when there 
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are more than one arhitrator — Unless 
award is so filed. Court cannot act upon 
it — ^AIR 1949 Nag 349, Dissent, from; AIR 
1958 All 720, FoU. 

(Paras 6, 9 and 10) 
(C) Arbitration Act (1940), S. 14 (2) — 
Limitation Act (1908), Art. 178 — Art. 178 
is only applicable where award is filed on 
application by party imder S. 14 (2) on 
instructions of court — It does not apply 
where it is filed by party under authority 
of arbitrators or arbitrators themselves 
cause it to be filed at request of party. 

(Paras 11 and 12) 


Cases Referred; Cbronological Paras 
(1963) AIR 1963 All 602 (V 50) = 

ILR (1962) 2 All 463, RahmatuUa 
V. Vidya Bhusan . 10 

(1958) AIR 1958 All 720 (V 45), 

Amod Krunar v. Hari Prasad 10 

(1953) AIR 1953 SC 313 (V' 40) = 

1953 SCR 878, Kumbha Mawji v. 
Dominion of India 10 

(1949) AIR 1949 Nag 349 (V 36) = 

ELR (1949) Nag 272, R. K. Misra 
V. Kundanlal Snahni 7 

(1945) AIR 1945 Nag 117 (V 32) = 

ILR (1945)^ Nag 323, Narayan 
Bhawu V. Dewaji Bhawu 8 

(1945) AIR 1945 Pat 140 (V 32) = 

ILR 23 Pat 719, Raghubir Pandey 
V. Kaulesar Pandey 8 

(1927) AIR 1927 Rang 197 (V 14) = 

ILR 5 Rang 171, Khatiza Bee Bee 
V. I. E. Abowath 8 

(1914) AIR 1914 Sind 90 (V 1) = 

8 Sind LR 802, Shamdas Teumal 
V. Khimamnal 8 


S. N. Bhargava, for Petitioners; G. L. 
Agarwal, for Respondent. 

ORDER ; This is a revision application 
bv the legal representatives of one Allara- 
kha against an order of the District Judge, 
Merta, holding that the application filed by 
Allarakha under Section 17 of the Arbitra- 
tion Act was not in accordance with law as 
me award which he filed had not been 
filed in accordmce with Section 14 (2) of 
° Arbitration Act Allarakha filed the 
registered award in Court and 
alleged in Paras. 6 and 7, of his application 
unuer Section 17 that the arbitrators had 
given the award to him for takin g legal 
proceedings. 

2._ It is common ground between the 
paA^ that the dispute between Allarakha 
^d Abdul Karim with regard to a piece of 
land situated at Merta was referrea to five 
arbitrators under an agreement which is 
on record. The five arbitrators, appointed 
und_CT it were Haji Mulla Usman, Abdulla, 
F^d Baksh, Noor Mohammad and Ashraf 
Four of these arbitrators filed an affi- 
dawt in support of the application of 
Allarakha in which it was alleged that the 
award was handed over by Noor Moham- 
mad to Allarakha on behalf of Noor 
Mohammad and the remaining arbitrators 
for taking legal proceedings on the basis of 


it. These 4 arbitrators were cross-examined. 
Noor Mohammad stated in cross-examina- 
tion — 

Rfl ” 

In the first part of the above statement he 
has used the word “ fRlU titli % In 
the second part he has however stated that 

“rr erqg ^ 551% ^ 

^ ^ RT I ” 

3. From the above statement it cannot 
be inferred that Noor Mohammad had been 
authorised by the other arbitrators to hand 
over the .award to Allarakha for taking legal 
proceedings. At any rate the remaining 8 
arbitrators who filed affidavits in support 
of Noor Mohammad made conflicting state- 
ments in cross-examination. Hazi MuUa 
Usman’s cross-examination goes to show 
that he was imder the impression that the 
award was still with Noor Mohammad, lii 
re-examination the affidavit was read out to 
him. Then he stated that what he had 
alleged in the affidavit was true and tiiat 
he had made a wrong statement in cross- 
examination. 

Abdulla stated in cross-examination that 
the award was written on two stamp p^ers 
one of which was given to Allaraldia. Abdul 
Karim was called to take tiie duplicate but 
he refused to take it. The arbitrators then 
told Allarakha that as Abdul Karim was not 
willing to abide by the award he should 
take legal steps to enforce it. The award 
which was filed in Court is a registered 
one. He did not know who brought the 
registered document from the Registration 
Department. Farid Baksh is the son-in-law 
of Allarakha and he supported what he had 
alleged in his affidavit. The fifth arbitrator 
Ashraf was examined by Abdul Karim as 
his witness. He stated that he did not 
authorise any one to hand over the award 
to AUaraUia. From the evidence on record 
it is clear that it is not proved at any rate 
that Haji Mulla Usman authorised the 
handing over of the award to Allarakha. 
The fact that in re-examination he admitted 
what he had stated in the affidavit was 
correct and that his statement in cross-exa- 
mination was wrong goes to show that this 
witness was not hostile to Allarakha. I have 
therefore no reason to doubt that the stat^ 
ment made by him in cross-examination is 
true and that he at any rate did not autho- 
rise Noor Mohammad to deliver the award 
to Allarakha. 

4. On behalf of the applicants it was 
contended that Noor Mohammad had been 
appointed as mnpire and therefore he could 
have authorised Allarakha to file the award 
in Court. The arbitration agreement does 
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not provide for the ^pointment of an um- 
pire. The number of arbitrators appointed 
was odd and therefore imder Para. 2 of the 
First Schedule of fbe Arbitration Act there 
was no implied power in the arbitrators to 
appoint an umpire. The arbitrators in their 
statements in Court referred to Noor 
Mohammad as the Saipanch. These includ- 
ed Ashraf who appeared as a witness for 
Abdul Karim. The fact that the arbitrators 
treated Noor Mohammad as an vunpire 
would not clothe him with authority vmder 
Section 14 (2) to deliver the award to 
Allarakha for filin g it in Court without the 
authority of the remaining arbitrators. 

5. Section 14 (2) runs as follows ; 

“The arbitrators or umpire shall, at the 

request of any party to the arbitration 
agreement or any person claiming under 
such party or if so directed by the Court 
and upon payment of the fees and charges 
due in respect of the arbitration and award 
and of the costs and charges of filing the 
award, cause the award or a signed copy of 
it, together with any depositions and docu- 
ments which may have been taken and 
proved before them, to be filed in Court, 
and the Court shall thereimon give notice 
to the parties of the filing of the award.” 

6. From the language used in the above 
sub-section it is clear that the award should 
be filed under the authorily of all the 
arbitrators or under the authority of the 
umpire. Where there is no umpire, as in 
the present case, the award can only be 
filed by the authority of all the arbitrators 
who give the award. 

7. On behalf of the applicants it was 
contended on the authority of the decision 
of a learned single Judge of the Nagpur 
High Court in R. K. Mishra v. Kundanlal 
Shahni, AIR 1949 Nag 349, that the award 
can be filed by the authority of a single 
arbitrator even where there are more than 
one arbitrator. With all respect the rea- 
soning given by the learned Judge in sup- 
port of the view is not correct. Where there 
is only one arbitrator the word “arbitrators” 
will naturally mean the single arbitrator ap- 
pointed in me case. But were the number 
of arbitrators is more than one then the 
words “the arbitrators shall at the request 

of any party or if so directed by the 

Court. , . .cause the award, , . .to be filed 
in Comt” can only mean that all the 
arbitrators , v/ho have been appointed should 
authorise' the filing of the award in Court. 
The learned Judge has relied on Rule 7 of 
the Rules framed'-jmder Section 44 of the 
Arbitration Act by the Nagpur High Court. 
The Rule framed under Section 44 cannot 
override the express -provisions of the sec- 
tion of the Act. Anomer reason which is 
given is that the filing of the av/ard 
in Court is merely a ministerial act. 
The filing of the award is no doubt 
a ministerial act which can be per- , 
formed by any agent of the arbitrators. But 
me person filing it should have the autho- 


rity of all the arbitrators. Whedier the 
award has been filed with the authority of 
all the arbitrators or not is a matter of sub- 
stance under Section 14 (2). For unless the 
award is filed under the authority of all 
the arbitrators the Court is precluded from 
acting on it. 

8. The learned single Judge has pur- 
ported to rely on four decisions none of 
which can be interpreted to lend support 
to the view taken oy him. In Narayan 
Bhawu v. Dewaji Bhawu, AIR 1945 Nag 
117, the only question which arose for 
decision was whether the award was filed 
at the request of any of the parties. In 
Raghubir Pandey v. Kaulesar Pandey, AIR 
1945 Pat 140, the award was given un- 
animously by 5 arbitrators but only 4 had 
signed it and it was held that it was valid. 
In Shamdas Teumal v. Khimanmal, AIR 
1914 Sind 90, the question whether one 
arbitrator had filed me award wdth the 
authority of others was not raised at all. In 
Khatiza Bee Bee v. I. E. Abowath, AIR 
1927 Rang 197, it was expressly held that 
one arbitrator can send the award to Comt 
on behalf of himself and others. It presi^ 
poses the authority on behalf of all me 
arbitrators, 

9. I accordingly hold that Section 14 
(2) contemplates the filing of the award 
either by a party or by an agent of the 
arbitrators vrith the authority of aU the 
arbitrators. Unless the award is so filed the 
Court cannot act on it 

10. On behalf of the applicants my 
attention was drawn to the decision of a 
Division Bench of the Allahabad High 
Court in Rahmetulla v. Vidya Bhusah, AIR 
1963 All 602. In that case the party in 
whose favom the award was mven filed it 
in Court and . made a prayer that a decree 
be passed on it. It was not alleged by the 
plaintiff that he was filing the award under 
the authority of the, arbitrators. When 
notice was issued to the opposite party no 
objection was raised that the award was 
filed without the authority of the arbitrators. 
From this absence of objection the learned 
Judges concluded that the award was filed 
with the authority of the arbitrators. With 
all respect no such inference can be drawn 
from me failme on the part of the defen- 
dant to raise an oWection. It was held in 
Kumbha Mawji v. Dominion of India, AIR 
1953 SC 313, by their Lordships of the 
Supreme Court that Section 14 (2) implies 
that where the award is in fact filed into 
Court by a party he should have the autho- 
rity of the arbitrators or umpire for doing 
so and that authority has to be specifically 
alleged and proved. 

In RahmetuUa’s case, AIR 1963 All 602, 
Rahmetulla did not allege in his applica- 
tion that he had been authorised by the 
arbitrators to file the award in Court. As 
such the Court had no jurisdiction to pass 
a decree on the basis of the award. In this 
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connection. I may refer to the decision of 
another Division Bench of the same High 
Court in Amod Kumar v. Hari Prasad, AIR 
1958 All 720 in which it was held that 
Section 14 (2) contemplates that the award 
is filed in Com± imder the authority of the 
arbitrator. .The question as to whether it 
can only be filed under the authority of all 
the arbitrators or only some of them was 
not considered in that case. The only ques- 
tion which was considered was whether the 
Court could act on an award filed by , a 
party without the authority of the arbitra- 
tor. It was observed — 

"Section 14 (2) contemplates the filing of 
the award in the Court by the arbitrator; 
it is not essential that he should himself 
take it to the Court and it is enough if he 
causes it to be filed. It is true that no 
formality in the act of filing the award is 
required; the arbitrator need not make an 
application for permission or leave to file 
the award. He can ' just file the award in 
the Court without any application but the 
act of filing must be his or on his behalf; 
if somebody else files it without his autho- 
rity or not on his behalf, so that he cannot 
be said to have caused it to be filed, it is 
not an act to be taken notice of by the 
Coiut, 

The effect of Section 14 (2) is that the 
Court is bound to receive the award and to 
proceed as laid down in it and the sub- 
sequent sections, but cannot be ejipected to 
do so ^ whenever an award is produced 
before it by any person; therefore, the 
Lerislature has laid down that it must be 
med or caused to be filed by the arbitrator 
himself. An arbitrator cannot be said to 
have caused the award to be filed tmless he 
delivers it to another person with a direc- 
tion to file it or directs the person, who has 
custody of it, to file it. 

He inust intend to file it and must do an 
art which results in its being filed; other- 
uase he cannot be said to have caused it to 
filed. If an arbitrator simply hands over 
me award to a party, even if he knows or 
has reason to believe that the party will file 
it in the Court and it files it, so long as he 
has not emressly authorised it to file it, 
he caimot be said to have caused it to be 
filed. 

If some other person files it he must do 
so as the arbitrator’s agent or as observed 
by the Supreme Court in AIR 1953 SC 
818, he should have his authority. In that 
case the arbitrators handed over the award 
to a party and the party filed it in the 
Court; yet the Supreme Court held that 
me .arbitrators did not cause it to be filed 
because the party had no authority from 
them to file it. 


Sri Jagdish Swamp vehemently argued 
mat an award can be filed in the Comt by 
a party^ also. He referred to the provisions 
of Section 38 which allow a party to apply 


to the Court for an order that the arbitra- 
tor shall deliver the award to it on payment 
of his fees and arwed that the only object 
behind the party’s oeing given the right to 
obtain the award from the arbitrator must 
be that it can file it in the Court and 
obtain a decree on it. 

The Act does not provide for the award 
coming before the Court if the arbitrator 
dies or refuses to file it in the Court or has 
filed it in another proceeding or has deliver- 
ed it to a party who refusea to file it in the 
Court. An award is useless unless it is 
followed up by a decree; prior to the pass- 
ing of the Arbitration Act of 1940 an award 
could be sued upon, but now a suit to 
enforce an award is barred. 

It was contended that if the award can 
be filed in the Comd by the arbitrator and 
not by any of the parties, the making of 
the award would in some cases be render- 
ed futile. There is undoubtedly much force 
in the contention that if the law is that the 
award can be filed in the Court only by 
the arbitrator, the making of it would be 
rendered futile in some cases; but our juris- 
diction consists in interpreting the law and 
not enacting a law. 

The arguments that have been advanced 
are for legislating that a party should be 
given the right to file the award in the 
Court but would not justify a Comt’s inter- 
preting Sec. 14 to mean that the award can 
be filed by a party also. The only right that 
has been given to a partly is to apply to 
the arbitrator to file the award in the 
Court; there are no words which are capa- 
ble of being interpreted to mean that it 
also has the right to file it in the Court 


I have pointed out earlier that if a per- 
son, who has the actual custody of the 
award is directed by the arbitrator to file 
it in the Court and complies with it, the 
arbitrator has caused it to be filed in the 
Court. It must be conceded that in some 
rare cases the arbitrator wiU not be in a 
position to file the award or cause it to be 
filed; but it would be for the legislatrue to 
rovide for a decree being passed on the 
asis of the award in such cases.” 

I am respectfully in ameement with the 
above observations and hold that the Court 
cannot act on an award which has not been 
filed under the authority of the arbitrators 
either by a party or by some other agent 
of the arbitrators. It was held in some un- 
reported decisions of this Court that a 
party can file the award in Court wthouti 
the authority of the arbitrator and ask for 
a decree. Those cases were not correctly 
decided in my opinion. 

11. Where an award is filed in Court by 
a party under the authority of the arbitra- 
tors or the arbitrators themselves cause it 
to be filed in Court at the request of a 
party Article 178 of the old Limitation Art 
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is not applicable to it. That article run as follows : 

“178. Under the Arbitration Act Ninety The date of service of the notice of 
of 1940 for filing in Court days. the making of the award.” 

of an award. 


12. The above article is only applicable 
where an award is filed on an application 
by a party under Section 14 (2) on the 
instructions of the Coiut. Under Article 119 
of the new Limitation Act this period has 
been reduced to 30 days. 


13. In view of what I have held above 
the revision application is dismissed. In the 
circumstances of the case, I leave the 
parties to bear their own costs of this revi- 
sion application. 

Revision dismissed. 


AIR 1970 RAJASTHAN 26 (V 57 C 5) 

L. S. MEHTA AND C. M. LODHA, JJ. 

Namamal and others. Appellants v. 
Eadliey Shyam, Respondent. 

Civil Special Appeal No. 33 of 1966 D/- 
7-1-1969, against judgment of Jagat Nara- 
yan, J., in Civil Misc. Appln. No. 61 of 
1965, D/-18-3-1966. 

Houses and Rents — Rajasthan Premises 
(Control of Rent and Eviction) Act (17 of 
1950, as amended by Act 12 of 1965), Sec- 
tion 13A — “Appeal” — Meaning — Tenants 
filing appeal or revision against eviction 
decree — Other conditions imder S. 13A 
(d) fulfilled — Clause (d) covers even such 
tenants — Application for leave to appeal 
is not “app^” ^vitlun the meaning of 
Cl. (d) — Tenants applying for leave to ap- 
peal to Division Bench and also for special 
leave to appeal to Supreme Court under 
Art. 136, Constitution — Tenants yet entitl- 
ed to apply under S. 13A (d) — (Words and 
Phrases — “Appeal”) — (Constitution of 
India, Art- 136). 

Even a tenant, who has filed an appeal 
or revision against an eviction decree, the 
other conditions imder Sec. 13A (d) of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act (as amended by Act 12 of 
1965) being fulfilled, is covered by that 
Cl. (d). An application for leave to appeal 
is not “appem within the meaning of 
Cl. (d) and therefore a tenant who had am 
plied for leave to appeal to Division. Bench 
and also for special leave to appeal to the 
Supreme Court under Art. 136 of the Con- 
stitution against the eviction decree is 
entitled to apply under S. 13A (d). 

(Paras 10, 12 and 21) 

It is clear from the various clauses of 
Sec. 13A that by adding S. 13A an oppor- 
tunity is intended to be aEorded to tenants 
liable to be ejected on the ground of non- 
pajrment of rent to pay the entire arrears 
of rent along with interest and costs of the 
proceeding and thereby save themselves 
from ejectment. Tire words “any proceeding 
pending” in S. 13A (a)’ relate to aU matters, 
be they suits, appeals or revisions, pending 
on the date of commencement of the Raj^- 
than Premises (Control of Rent and Evic- 
tion) Amendment Act. (Para 9) 
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The purpose in enacting S. 13A (d) is to 
give retrospective effect to the section. 
Under S. 13A (d) protection has been 
e.\tended to all those tenants against whom 
decrees for eviction had been passed on the 
ground only of non-payment of rent before 
^e date of commencement of the Amend- 
ing Act but on or after 21-3-1955. The 
clause makes specific reference to those 
tenants who may not have filed appeals or 
revisions presumably because the statute 
did not allow further right of an appeal or 
revision against such a decree or \too did 
not find force in any further appeal or revi- 
sion in view of the state of law as it then 
existed, and who could not prefer appeal 
or revision after the commencement or tiie 
Amending Act because of the expiration of 
the hmitetion period. The correct inter- 
pretation of this clause which will be con- 
sistent with the intention of the statute and 
which ^vill at the same time avoid any 
absurdity, repugnance or inconsistency and 
win suppress mischief, will be tiiat it covers 
not only tenants who have not preferred 
any appeal or revision against such an evic- 
tion decree but also those who have pre- 
ferred an appeal or revision but which nas 
been rejected and the eviction decree con- 
firmed. This clause does not envisage that 
if a tenant, after such an eviction decree is 
finally passed, has made an application for 
leave to appeal, he shall not be entitled to 
the benefit of this clause. In tiiis view of 
Section 13A (d), it ^vill not make any dif- 
ference even if such an apphcation is treat- 
ed as an “appeal.” 

(Paras 10 and 12) 
Even if the dictionary meaning of “ap- 
peal” viz. “the removal of a cause or the 
suit from an inferior to superior Jud^e of 
Court for re-examination or review*’ is 
adopted, it cannot be said that merely by 
filing an application for leave to appeal, the 
cause or suit is so removed. It cannot also 
be considered as an irregular or imcompe- 
tent appeal. Thus, it cannot be said that 
such an application must be regarded as 
an “appeal’ wthin the meaning of S. 13A 
(d). (1853) 8 Ex 352, Rel. on; (1881) 6 
AC 114 and (1883) 8 AC 354 and Max^vell 
on Interpretation of Statutes, 11th Edn. 
page 226, Foil.; .AIR 1932 PC 165 and AIR 
1933 Bom 255 and (1899) ILR 22 Mad 
68 (FB) and (1911) 13 Cal LJ 90 and AIR 
1964 Ori 205 and AIR 1950 SC 6, Dist. 

(Paras 17, 20 and 21) 
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Cases Referred* Chronological Paras 
(1964) AIR 1964 Ori 205 (V 51) = 

ILR (1963) Cut 723, Gnanasnyam 
Mohapatra v. Suryamani Swain. 19 

(1950) AIR 1950 SC 6 (V 37) = 

1950 SCR 25, Bhawanipore Rank- 
ing Corporation Ltd. v. Gouri 
Shankar 19 

(1933) AIR -1933 Bom 255 (V 20) = 

ILR 57. Bom 388, Nagappa Band- . 
appa V. Gum Shantappa Shankr- 
appa 13, 16 

(1932) AIR 1932 PC 165 (V 19) = 

ILR 60 Cal 1, Nagendra Nam 
Dey V. Suresh CBandra Dey 13, 14, 16 
(1911) 9 Ind Cas 183 = 13 Cal LJ 
90, Secy, of State v. British. India 
Steam Navigation Co. 18 

(1899) ILR 22 Mad 68 = 8 Mad LJ 
231 (FB), Chappan v. Moidin 
Kutti 13, 17 

(1883) 8 AC 354 = 52 LJ QB 505, 
Bradlaugh v. Clarke 10 

(1881) 6 AC 114 = 29 WR 685, 
Caledonian Ry. v. North British 
Rly. 10 

(1853) 8 Ex 352 = 22 LJ Ex 109, 

Waugh V. Middleton 10 

R.- K. Rastogi and H. C. Rastogi, for 
Appellants; P. C. Bhandari and A. K. Bhan- 
dari, for Respondent. 

C. M. LODHA, J. : This appeal has been 
brought by certificate granted under Sec- 
tion 18 (2) of the Rajasthan High Court 
Ordinance from the judgment of die learn- 
ed Single Judge dated 18th March, 1966 in 
S. B. Civil Misc. Application No. 61 of 1965 
(in, S. B. Civil Regular Second Appeal 
No. 452 of 1960). 

2. The relevant facts mving rise to this 
appeal may be stated wimin a short com- 
pass. 

3. The plaintiff-respondent - Radhey- 
shyam (landlord) filed a' suit for arrears of 
rent and ejectment from a shop situated in 
Ramganj Bazar, Jaipur, against the defen- 
dants-appellants Namamal • and others 
ftenants) on two grounds viz., that the 
defendants have not paid rent of the pre- 
mises for more than twelve months and 
that the premises are required reasonably 
and bona fide by the landlord for his own 
occupation. The landlord’s plea for personal 
necessity was rejected by the trial Court. 
However the suit for arrears of rent and 
ejectment was decreed on the ground that 

defendant-tenants had committed 
default in payment of rent and had thereby 
incurred the liability to be ejected. On ai)- 
^al by the defendants the learned Senior 
Civil Judge, Jaipm* set aside the judgment 
and decree or the trial court and dismissed 
Ae suit on 8-2-1960, by giving the defen- 
jLnts benefit of Section 13 (4) of the Raj^- 
than Premises (Control of Rent and Evic- 
tion) Act, 1950 (which for the sake of 
brevity vail be referred to hereinafter as 
the Act”). 


4. Aggrieved by the judgment and 
decree of the Senior Civil Judge, Jaipur the 
plaintiff landlord filed appeal before this 
Court which was allowed on 8-4-1965 and 
the suit for ejectment was decreed only on 
the ground or default in payment of rent. 
On 30-4-1965 the defendants applied before 
the learned single Judge for grant of leave 
to appeal to the Division Bench from the 
judgment of the learned single Judge under 
Section 18 (2) of the Rajasthan High Court 
Ordinance, 1949 but this apphcation was 
rejected the same day. Thereafter on 8-5- 
1965 the defendants filed a petition under 
Article 136(1) of the Constitution of India 
to the Supreme Court for grant of Special 
Leave to Appeal from the judgment dated 
8-4-1965. While the application for grant 
of Special Leave to Appeal was pending 
before the Supreme CourL the plaintiff-lancC 
lord took out execution or the decree passed 
by this Court on 8-4-1965 and obtained pos- 
session of the shop in question on 8-5-1965. 
The defendants’ apphcation for grant of Spe- 
cial Leave to Appeal to the Supreme Court 
under Article 136(1) of the Constitution was 
also rejected on 18-5-1965. 

5. Soon after the rejection of the peti- 
tion for grant of Special Leave to Appeal to 
Supreme Court, Section 13-A was inserted in 
the Act by Section 3 of the Rajasthan Pre- 
mises (Control of Rent and Eviction) Amend- 
ment Act No. 12 of 1965 which received the 
assent of the President on 2-6-1965 and was 
published iri the Rajasthan Gazette, Part IV-A 
(Extraordinary) dated 9-6-1965. The amend- 
ing Act came into force on 9th June, 1965 
by virtue of Section 5 of the Rajasthan Gene- 
rm Clauses Act, 1955. Since the question 
of applicability of Section 13-A to the pre- 
sent case is the only point we are called upon 
to determine, it would be proper to repro- 
duce this section in extenso; — 

“Section IS-A. Special provisions relating 
to pending and other matters: Notwithstand- 
ing anything in Section 13, sub-section (l)(a), 
or sub-section (4) and the proviso thereto or 
sub-section (5) as they existed before the com- 
mencement of the amending Act: — 

(a) no court shall, in any proceeding pend- 
ing on the date of commencement of the 
amending Act, pass any decree in favour of 
a landlord for eviction of a tenant on the 
ground of non-payment of rent, if the tenant 
applies under clause (b) and pays to the 
landlord, or deposits in court, within such 
time such aggregate of the amount or rent in 
arrears, interest thereon and full costs of 
the suit as may be directed by the court 
under and in accordance with that clause: 

(b) in every such proceeding, the court 
shall, on the application of the tenant made 
within thirty days from the date of commen- 
cement of the amending Act, notwithstanding 
any order to the contrary, determine the 
amount of rent in arrears upto the date of 
the order as also the amount of interest there- 
on at six per cent per annum and costs of the 
suit allowable to the landlord; and direct the 
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tenant to pay the amount so determined 
within such time not exceeding ninety days, 
as may be fixed by the court; and on such, 
payment being made within the time fixed 
as aforesaid, the proceeding shall be dispos- 
ed of as if tenant nad not committed any de- 
fault; 

(c) the provisions of clauses (a) and (b) 
shall mutatis mutandis apply to all appeals, 
or applications for revisions, preferred or 
made after the commencement of the amend- 
ing Act, against decrees for eviction passed 
before such commencement with the varia- 
tion that in clause (b), for the expression 
“from the date of commencement of the 
Amending Act”, the expression “from the 
date of the presentation of the memorandum 
of appeal or application for revision” shall be 
substituted; 

(d) if in any proceeding, any decree for 
eviction on the ground only of non-payment 
of rent has been passed on or after the 21st 
March, 1955, but before the date of com- 
mencement of the Amending Act, and in 
which no appeal or apphcation for revision 
has been preferred or made the court may, 
on the apphcation of the tenant made with- 
in thirty days from the date of commence- 
ment of the Amending Act, reopen the pro- 
ceeding if the tenant deposits ml arrears of 
rent upto the date of such apphcation as 
also the amount of interest thereon at six 
per cent per annum and costs of the suit; 
and thereafter such proceeding, shall be dis- 
posed of as if such deposit of rent constitut- 
ed a vahd payment to landlord in time.” 

6. On 1-7-1965 the defendants made an 
application under clause (d) of Section 13-A 
oi the Act stating that they had deposited 
the arrears of rent upto the date of the appU- 
cation as also the amount of interest thereon 
at 6 per cent per annum and costs of the 
roceedings, for payment to tlie plaintiff 
ecree-holder. It was prayed that the decree 
passed on 8-4-1965 by this Court for eject- 
ment of the defendants from the shop in 
question may be re-opened and the proceed- 
ings in the second appeal may be di^osed of 
as if such deposit of rent constitutea a valid 
payment and the suit for ejectment be- dis- 
missed. 

This application was opposed by the plain- 
tiff-landlord who pleaded that the application 
filed by the defendants for leave to appeal 
to the Division Bench under the Rajasthan 
. High Cbmrt Ordinance, as weU as the peti- 
tion for special leave to appeal to the 
Supreme Court against the judgment and 
decree of this Court dated 8-4-1965 had both 
been rejected on 30^4-1965 and 18-5-1965 
respectively and that the possession of, the 
shop in question had_ been handed over to 
the plaintiff-landlord in the course of execu- 
tion on 8-5-1965. It was contended that the 
application filed by the defendants for leave 
to appeal amounted to filing an appeal 
"within the meaning of cl. (d) of Section 13-A 
and therefore the defendants could not ask 


for reopening of the proceedings of the 
second appeS and dismissal of the suit. 

7. The learned single Judge accepted the 
contentions raised on oehalf of the plaintiff 
landlord and held that the application filed 
by the defendants for grant or leave to ap- 
peal from the judgment of a single Judge 
must be regarded as an “appeal” within the 
meaning of clause (d) of Section 13-A of 
the Act, and, therefore, they cannot take ad- 
vantage of clause (d) of that section. In this 
view of the matter the learned single Judge 
by his jud^ent dated 18-3-1966 dismissed 
the defendants’ application tmder Section 
13-A of the Act. But at the same time he 
declared the case fit one for appeal to the 
Division Bench. It is in pursuance of the 
leave panted by the learned single Judge 
that this Special Appeal has been filed. 

8. We have heard Mr. R. K. Rastogi on 
behalf of the defendants-appellants and Shii 
P. C. Bhandari learned counsel for the res- 
pondent-plaintiff at some length. Mr. Ras- 
togi has argued that neither the application 
dated 30-4-1965 for grant of leave to appeal 
to Division Bench nor the petition dated 18- 
5-1965 for grant of Special Leave to Appeal 
to the Supreme Court under Article 136 of 
the Constitution can be treated as an “appeal”. 
It is contended that the learned single Judge 
was in eifor in holding that the defendants- 
appellants cannot take advantage of Section 
13-A, cl. (d) of the Act, on the ground that 
they had preferred an appeal from the judg- 
ment and decree datedT 8-4-1965. He has 
submitted that the audiorities relied upon by 
the learned single Judge have no application 
to the facts and circumstances of the present 
case. The learned counsel for the respon- 
dent, on the other hand, strongly supported 
the view taken by the learned single Judge 
by reference to a few more authorities besi- 
des those referred to in the judgment under 
appeal. 

9. Before we embark upon the considera- 
tion of the various authorities relied upon by 
the learned Single Judge and cited at the Bar 
we consider it proper to examine the provi- 
sions of Section 13-A. It is crystal clear 
from the various clauses of this section that 
by inserting Section 13-A, the Legislature 
wanted that an opportunity be afforded to 
the tenants who are liable to be ejected on 
the ground of non-payment of rent, to pay 
the entire arrears of rent along with interest 
and costs of the proceeding and thereby 
save themselves from ejectment. 

Sub-clause (a) proliibits a Court from pas- 
sing any decree in favour of a landlord for 
eviction of a tenant on the ground of non- 
payment of rent in a pending proceeding, if 
the tenant expresses his willingness to pay 
die whole of the arrears of rent together with 
interest thereon and the costs within 30 days 
from the date of the commencement of the 
Amending Act, as provided under cl. (b) 
of that siib-section. The words "any proceed- 
ing pending” used in sub-clause (a; relate to 
alTpending matters, be they suits, appeals or 
revisions, pending on the date of commence- 
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meat of the amending Act. Sub-clause (c) 
makes provision with respect to appeals or 
applications for revision which though not 
pending on the date of the commencement of 
Sie amending Act may be preferred tliereafter 
and it has been provided in this clause tliat 
the provisions of clauses (a) and (b) shall 
mutatis mutandis apply to all such appeals 
or applications for revision as may be pre- 
ferred after the commencement of the 
Amending Act, with this modification that 
the apphcation for depositing the arrears of 
rent, interest and costs must be made by the 
tenant wi thin 30 days from the date of the 
presentation of the memorandum of appeal 
or apphcation for revision. Thus clauses (a), 
(b) and (c) of this section have made provi- 
sion in respect to suits as well as appeals and 
apphcations for revision pending on the date 
ot the commencement or the Amending Act 
and also appeals or apphcations for revision 
which may be preferrea after the commence- 
ment of the Anending Act against decrees 
for eviction passed before such commence- 
ment 


10. Then we come to clause (d) which 
lays down that if a decree for eviction on 
tire grormd only of non-payment of rent has 
been p^sed on or after the 21st March 1955, 
but before the date of commencement of the 
Amending Act, and in which no appeal or 
apMcation for revision has been preferred or 
™3.de, the tenant may apply within the pre- 
scribed tune for reopening the proceeding 
by depositing arrears of rent interest thereon 
and costs. The purpose of the Legislature in 
emcting this clause is to give retrospective 
erfect to Section 13-A to all tliose matters 
decided on or after the 21st March, 1955. 
•out With respect to the application of this 
clause a distinction is being drawm by the 
learned counsel for the respondent between 
those tenants who did not file appeals or 
applications for revision from the decrees of 
P^sed against them and those who 
did file appeals or applications for revision. 

It is argued that those who had filed ap- 
peals or applications for revision cannot 
press into service clause (d) which can be 
availed of only by those who had not filed 
any appeal or revision. We, however, find 
ourselves unable to accept this interpretation, 
as m our opinion, acceptance of such an in- 
terpretation would involve absurdity and in- 
cor^htency. We fail to understand how the 
legislature could have intended to penalise 
those tenants who had preferred appeals or 
applications for revision and beneKt those 
tenants only who had not ffled appeids or re- 
visions on account of their own inaction? 

•, T9 ^ it, appears that under this clause the 
legislature extended protection to all those 
mnahts aga^t whom decrees for evnction had 
been passed on the ground only of non-pay- 
ment of rent before the date of commence- 
ment of the .Amending Act but on or after 
the 21st March, 1955 whether in suit or in 
appeal or in revision. The clause makes spe- 


cific reference to those tenants, who may 
not have filed appeals or revisions presumably 
because the statute did not allow further 
right of an appeal or revision against such a 
decree or who did not find force in any fur- 
tlier appeal or revision in view of the state 
of law as it then existed, and who could 
not prefer appeal or revision after the com- 
inencement of the Amending Act because of 
the expiration of the period of limitation. 
Thus the correct interpretation of this clause 
\yhich would be consistent wth the inten- 
tion or purpose of the statute and which 
would at the same time avoid any absurdity, 
repugnance or inconsistency and would sup- 
press the mischief, would be, that if in any 
proceeding any decree on the ground only 
of non-payment of rent has been passed on 
or after the 21st March, 1955 but before the 
date of the commencement of the Amending 
Act, and in which either no appeal or ap- 
plication for revision has been preferred or 
made or even if an appeal or apphcation for 
revision has been preferred but the same 
has been rejected and the decree for evic- 
tion confirmed, the Comt may on the apphca- 
tion of the tenant made wi thin 30 days from 
the date of the commencement of the Amend- 
ing Act, reopen the proceedings if the tenant 
deposits all arrears of rent upto the date of 
such apphcation as also the amount of in- 
terest mereon at 6 per cent per annum and 
costs of the suit. 

This clause cannot be so interpreted as to 
mean that if any tenant has preferred an a^ 

S eal or apphcation for revision from the 
ecree for eviction, then he will be deprived 
of the protection mven by Section 13-A. .As 
already observed ^ove the intention of the 
Legislature in enacting Section 13-A was to 
protect the tenants against eviction. While 
interpreting this clause, we cannot ignore this 
apparent intention of fiie legislature. It was 
observed by Pollock G. B. in Waugh v. Mid- 
dleton, 1853-8 Ex 352 (356):— 

'Tt must, howeven be conceded that 
where the grammatical construction is clear 
and manifest and without doubt, that con- 
struction ought to prevail, imless there be 
some strong and obvious reason to the con- 
trary. But the rule adverted to is subject to 
this condition, that however plain the ap- 
parent grammatical construction of a sentence 
may be, if it be properly clear from the con- 
tents of the same document that the apparent 
grammatical construction cannot be the true 
one, then that which, upon the whole, is the 
true meaning shall prevail, in spfie of the 
grammatical construction of a particular part 
of it” 

the same opinion is ex- 
Selbome in Caledonian By. 
ty. (1881) 6 AG 114 (222):— 

‘The mere literal construction of a sta- 
tute ought not to prevail if it is opposed to 
the intentions of the le^lature as apparent 
by the statute, and if the words are suffici- 
ently flexible to admit of some other con- 
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struction by which, that intention can be 
better effectuated.” 

Again Lord Fitzgerald in Bradlaugh v, 
Clarke, (1883) 8 AC 354 at p. 384 observed 
as follows: — 

“I apprehend it is a rule in the construc- 
tion of statutes that in the first instance the 
grammatical sense of the words is to be adher- 
ed to. If that is contrary to, or inconsistent 
with, any expressed intention or declared 
purpose of the statutes, or if it would involve 
any absmrdity, repugnance, or inconsistency, 
the grammatical sense must then be modified, 
extended, or abridged, so far as to avoid such 
an inconvenience, but no further.” 

11. Maxwell in his book on Interpreta- 
tion of Statutes (11th Edition) at page 226 
observes thus: — 

“The rule of strict construction, however, 
whenever invoked, comes attended with qua- 
lifications and other rules no less important, 
and it is by the hght which each contributes 
that the meaning must be determined. Among 
them is the rule that that sense of the 
words is to be adopted which best harmonises 
with the context and promotes in the fullest 
manner the policy and object of the legis- 
lature. The paramount object, in construing 
penal as well as other statutes, is to ascertain 
the legislative intent and the rule of strict 
construction is not violated by permitting the 
words to have their full meaning, or the 
more extensive of two meanings, vmen best 
effectuating the intention. They are indeed 
frequently taken in the widest sense, some- 
times even in a sense more wide than 
etymologically belongs or is popularly attach- 
ed to them, in order to carry out effectually 
the legislative intent, or, to use Sir Edward 
Cole’s words, to suppress the mischief and 
advance the remedy. 

12. In view of the principles set out above 
we are inchned to hold that the legislature 
intended to give benefit of clause (d) not only 
to those tenants who did not file appeals or 
applications for revision from the decrees of 
eviction passed against them but also to those 
against whom decrees for eviction had been 

S assed finally on or ^ter the 21st March, 
955 but before tlie date of commencement 
of the Amending Act. This clause does not 
envisage that if after the decree for eviction 
finally passed on or after the 21st March, 
1955 but before the date of commencement 
of the Amending Act, a tenant has made an 
application for leave to appeal, he shall not 
be entitled to the benefit, of this clause. Ac- 
cording to tiie interpretation which we have 
put on this .clause it. would not make any 
difference even if the a:pplication for leave- to 
appeal is treated as, an “appeal”. The de- 
fendants-appellants were therefore entitled to 
make an application under clause fd) of Sec- 
tion 13-A and their appHcation should not 
have been tlirowm out on the mound that 
tlicy had made an application for leave to OT- 
peai from tire decree for eviction passed By 
tins Court on 8-4-1965. In this view of the 


matter, we regret, we cannot subscribe to 
the view of the learned single Judge, that: 

“It is only in those cases in which a decree 
for ejectment has been passed before 9-6-1965 
and an appeal against the decree for eject- 
ment is pending that rehef has been granted 
under clause (c) and that if an appeal is pre- 
ferred but is rejected then the tenant is not 
entitled to any rehef.” 

In our humble view the benefit of Section 
13-A would be available to those tenants also 
against whom a decree for eviction had been 
passed on the ground of non-payment of rent 
on or after 21-3-55 but before the date of 
commencement of the Amending Act even 
though an appeal was preferred by them and 
rejected before the commencement of the Act. 
It may thus be not necessary for us to deter- 
mine the question whether the apphcation 
for grant or leave to appeal must be regarded 
as an “appeal”. However since the judg- 
ment of the learned single Judge has mainly 
proceeded on this point and the case has 
also been argued before us at a considerable 
length on that basis, we consider it proper 
to decide this question also. 

13. We may state at once that no autho- 
rity in point has been placed before us whe- 
ther an apphcation for leave to appeal can be 
regarded as an “appeal”. 'The learned single 
Judge relied upon the following authorities in 
support of his view: Nagendra Nath Dey v. 
Suresh Chandra Dey, AIR 1932 PC 165; 
Nagappa Bandappa v. Gurushantappa Shan- 
krappa, AIR 1933 Bom 255; Chap- 
pan V. Moidin Kutti, (1899) ILR 22 Mad 68 
(FB). 

14. We shall, .therefore, consider each of 
these authorities. In AIR 1932 PC 165 
their Lordships of the Privy Council were 
deahng with the provisions of Article 182(2) 
of the Limitation Act, 1908. In a suit to en- 
force a mortgage the Subordinate Judge dis- 
allowed Madan Mohan’s claim on 24-6-1920 
and passed a final decree, for sale of the 
mortgaged property. The decree was, how- 
ever, dravra up on 2-8-1920 but properly 
dated as of 24th June. On 27th August 1920 
Madan Mohan presented an apphcation to 
the High Comd puroorting to be an appeal 
from the order of the Subordinate Judge 
dated 24-6-1920. The appeal was admitted 
and heard in due course though irregular in 
form as not being an appeal against the 
decree of the Subordinate Judge and being 
insufficiently stamped for this purpose. An 
objection was taken to the form of the ap- 
peal, and in the result, the appeal was dis- 
missed both on the ground of irregularity 
and upon ihe merits and the dismissal was 
embodied in the decree of the High Court 
dated 24-8-1922. It was argued that Madan 
Mohan’s apphcation of 27-8-1920 (referred 
to as the 1920 appeal) was by reason of tliis 
irregularity not an appeal at aU but an abor- 
tive attempt to appeal. While rejecting this 
contention their Lordships of the Privy Coun- 
cil were pleased to observe; 
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“Tliere is no definition of appeal in Ae 
Civil Procedure Code, but their Lordships 
have no doubt that any application by a 
party to an appellate Court, asking it to set 
aside or revise a decision of a subordinate 
Court, is an appeal within the orcbnary ac- 
ceptation of the term, md that it is no less 
an appeal because it is irregular or incompe- 
tent, 

15, From the facts narrated above, it 
would be dear fiiat the application presented 
to the High Court by Madan Mohan puroort- 
ed to be an appeal from the order or the 
Subordinate Judge dated 24-6-1920, To au 
intents and purposes it was an appeal, though 
irregular and insufficiently stamped, Thi^, 
the facts of this case were altogether dif- 
ferent and the case is no authority on the 
point whether an application for leave to ap- 
peal is an appeal, 

16. ' In AIR 1933 Bom 255 there again 
arose a question as to the interpretation of 
Article 182(2) of the Lunitation Act, 1908, 
and the learned Judges of the Bombay High 
Court held, after referring to the Privy Coun- 
cil case cited above, AIR 1932 PC 165 that 
an appeal against an order granting review 
even though it is incompetent would be in- 
duded in the definition of “appeal” \vithin 
Ae ordinary acceptation of the term. Thus, 
in this case also, an appeal from an order 

anting the review had been filed, even 
ou^ it was incompetent and it was held 
that it was nevertheless an appeal as contem- 
plated by the Civil Procedure Code. 

_ 17. In (1899) ILR 22 Mad 68 the ques- 
tion which arose for decision was whether 
the power of revision exercised by the Hi^ 
Court under Section 622 of ^e old Civil Pro- 
cedure Code was a part of the Court’s ap- 
pellate iurisdiction and in thk connection 
Subramania Ayyar J,, referred to the dictio- 
nary meaning or the word “appeal” as contain- 
ed in the Webster’s dictionary. The following 
passage from tiie judgment of Subramania 
Ayj'ar J., was strondy relied upon by the 
learned counsel for the respondent in support 
of his argument: 

^ow according to Webster’s Dictionary 
™e fi^ memlng, in law, of the noun ‘ap- 

g eal is the “removal of tiie cause or a suit 
om an inferior to a superior Judge or court 
for re-examination “or review”. The e5q)la- 
nation of the term in Wharton’s Law Lexi- 
con, which is only different in words, is “the 
removal of a “cause from an inferior to a 
superior Court for the purpose of “testing the 
soimdness of the decision of the inferior 
Court.” 

■And in consonance with this broad meaning 
TO the word appellate jurisdiction means, 
the power of a superior Court to review 
me decision of an inferior Court”. Here 
the two things, which are required to con- 
stitute appellate jurisdiction, are the exist- 
ence of the relation of superior and inferior 
Court and the power on the part of the for- 
mer to review decisions of the latter. This 
has been well put by Story: 


_ The essential criterion of appellate jurisdio- 
tipn is, that it revises and corrects the 
proceedings in a cause already instituted and 
does not create that cause. In reference to 
judicial tribunals au appellate jmisdiction, 
therefore, necessarily implies that the subject 
matter has been already instituted and acted 
upon by some other Court, whose judgment 
or proceedings are to be revised, (Section 
1761: Commentaries on the Constitution of 
the Uruted States)” (P 80), 

Suffice it- to say that even if we adopt the 
Actionary meaning of the word “appeal” as 
“the removal of a cause or the suit from an 
inferior to a superior Judge or court for re- 
examination or review,” it cannot be said 
that merely by filing an application for leave 
to appeal, the cause or suit is removed from 
an inferior comt to a superior court for re- 
examination or a review. An application for 
^ant of leave to appeal is only an applica- 
tion for mant of necess^ permission to file 
an appeal. If the permission is granted then 
only the applicant can file appeal. Thus, 
making of an application for leave to appeal 
caimot be regarded as “appeal” itself. The 
facts of the Madras case are altogether dif- 
ferent and the observations made by Sub- 
lamania Ayyar J. have no application to the 
facts and circumstances of the present case. 

18. Learned counsel for the respondent 
also reh'ed upon Secretary of State v. British 
InAa Steam Navigation Co., (1911) 9 Ind Cas 
183 (Cal). In this case, the question can- 
vassed before the learned Judges of the Cal- 
cutta High Court was whether the revisional 
jurisAction is essentially distinct from the 
appellate jurisAction, or whether it was in- 
tended by the Letters Patent to be included 
in the appellate jurisAction? In this con- 
nection, the learned Judges observed, 

“Now the term ‘Appeal’ is defined in the 
Oxford Dictionary, Volume 1, page 398, as 
the transference of a case from an inferior to 
a hi^er Court or tribunal in the hope of 
reversing or modifying the decision of Aa 
former.” 

Reference was also made to Ae definition of 
Ae term “appeal” contained in Ae Law Dic- 
tionary by Sweet where it was defined “as 
a proceeAng taken to rectify an erroneous 
decision of a Court by submitting Ae ques- 
tion to a higher Court, or Court of appeal” 
This case also cannot be of any assistance to 
us in deciding Ae point argued before us. 

19. Learned counsel for Ae appellants on 
Ae oAer hand referred us to Ghanashyam 
Mohapatra v. Suiyamani Swain, AIR 1964 
Ori 205. It was observed in this case Aat 
Ae word “appeal” as appearing in Article 
182(2) is one confined only to such appeals 
as are directly taken against a decree, but it 
does not include all appeals from decrees 
passed in collateral proceedings such as Ae 
one under Order 9, RAe 13. Civil P. C. In 
support of this observation Ae learned 
Judges of Ae Orissa High Comt placed reli- 
ance on Bhawanipore Banking Corporation 



82 Raj. [Prs. 19-22] Manglaram v. State (B. P. Beri J.) A. I. R. 


Ltd. V. Gouri Shankar, AIR 1950 SC 6. We 
may state here that mese authorities have 
also no bearing on the point at issue before 
us and xye, tlierefore, do not feel inclined to 
make a detailed reference to them. 

20. In absence of there being any direct 
case law on the point, we are incuned to 
hold that an application for leave to appeal 
cannot be considered as an appeal within 
the ordinary acceptance of the term. The 
prayer contained in an application for leave 
to appeal is grant of permission to file an 
appeal. Such an application cannot be con- 
sidered as an irregulm or incompetent appeal. 
We have perused the original application for 
leave to appeal before Division Bench as 
well as the certified copy of the petition for 
grant of special leave to appeal to the 
Supreme Court made under Article 186 of 
the Constitution. None of these two documents 
even purports to be an appeal nor do they 
contain any prayer for setting aside or 
revising the decision of the learned Single 
Judge dated 8-4-1965. The only prayer con- 
tained in these apphcations is that leave to 
appeal may be granted. 

21. After bestowing our careful considera- 
tion on the question, we are of the view 
that an application for leave to appeal can- 
not be regarded as an “appeal” and, there- 
fore, merely because the defendants-appellants 
filed an application for leave to appeal to 
Division Bench -and also a petition for Spe- 
cial Leave to Appeal to the Supreme Court 
junder Article 136 of the Constitution, it can- 
not be said that thw had preferred an “ap- 
pear either to the Division Bench or to the 
Supreme Court. We are, therefore, imable 
to subscribe to the view taken by the learn- 
ed Single Judge that an apphcation for grant 
of leave to appeal must be regarded as an 
“appeal” within the meaning of clause (d). 

22. This appeal is, therefore, allowed, the 
order of the learned single Judge dated 18- 
8-66 is set aside and the case is sent back 
to him for disposal of the defendant-appel- 
lants’ application under Section 13-A of the 
Act according to law. In the circumstances 
of the case, the parties are left to bear their 
own costs of this appeal. 

Appeal allowed. 


AIR 1970 RAJASTHAN 32 (V 57 C 6) 

B. P. BERI, J. 

Manglaram, Petitioner v. State of Rajasthan, 
Opposite Party. 

Criminal Revn. No. 23 of 1968, D/- 10-2- 
1969, against order of City Magistrate, Jodh- 
pur, DA 11-12-1967. 

Rajasthan Armed Constabulary Act (12 of 
1950), Ss. 6 (e), 4 and Schedule — Scope — 
S. 4 is mandatory — Statement under S. 4 
signed by constable of Rajasthan Armed Con- 
stabulary — Constable not knowiiig English 
— -Statement neither explained to him nor at- 
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tested by person of requisite rank — Const- 
able committed to trial on charge under 
S. 6 (e) — Commitment illegal — (Civil 
P. C. (1908), Preamble — Interpretation of 
Statutes — ' Mandatory provision — Deter- 
mination). 

Section 4 of the Rajasthan Armed Con- 
stabulary Act is mandatory. Where a const- 
able, not knowing English, signs a statement 
under S. 4, but that statement is neither ex- 
plained to him nor it is attested by a person 
of the requisite rank, and he is committed 
to trial on a charge under S. 6(e), the com- 
mitment is illegal. (Paras 15 and 16) 

In determinmg the effect of such failure 
to explain 'and attest that statement on his 
commitment, first the legislative intent is to 
be ascertained. (Para 9) 

Under S. 4, it is not open to a member to 
be enrolled in the constabulary to sign a 
declaration in any words that he likes. Even 
the form is prescribed as a part of the 
statute. The condition in that statement 
that the member will not be entitled to 
obtain discharge at his own request is evi- 
dently a condition different from the ordinary 
contracts of master and servant. To ensure 
that Ae executant understood its legal im- 
phcations, the Legislature has prescribed 
that the executant shall sign it in ac- 
knowledgment of diat statement having been 
read over to him and if necessary it shall 
be explained to him. In addition, the mak- 
ing of an endorsement to the effect that the 
declaration had been signed in the presence 
of an officer of a requisite rank evidencing 
the fact that he had ascertained that the ex- 
ecutant had imderstood the pmport of what 
he had signed, has also been prescribed. 
This important function of attestation has not 
been entrusted to any English-knowing per- 
son, cai)able of translating the purport of 
the statement but the official ranks qualified 
to attest have also been laid down. Trust 
for this duty has thus been reposed only on 
officers of specified status. Perhaps the 
legislature wanted to impart solemnity to the 
transaction. In this view, an attestation by 
an Inspector is clearly contrary to Ihe law. 

(Para 10) 

Where a heavy penalty by way of habihty 
is inmosed, the requirements of me law can- 
not be construed as merely directory. For 
certain acts and omissions under S. 6, a mem- 
ber of the constahulary is liable to heavy, 
punishment. The severe penalty under S. 6 
is the liability of a person fulnlling certain 
requirements of law and it can be inflicted 
only if he is an officer of the constahulary 
duly appointed under the Act. Under S. 4, 
the appointment of a person to the constabu- 
lary is dependent on his signing and attes- 
tation of the declaration as given in the 
schedule. Thus, on the plain lanmage of 
the statute as well as on the principles ^d- 
ing the courts in determining what is direc- 
toxy or mandatory, it is not correct to call 
a lack of proper attestation a mere techni- 
cality. Section 4 is thus mandatory. There 
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is no reason why the steps intended to be 
taken before a person is subjected, to liabi- 
lities should not be rigorously observed. 
Sutherland on “Statutorj' Construction”, 
Third Edition, Vol. 3 p. 77, Craies on. “Sta- 
tute Law”, Sixth Edition, p. 63^ and Max- 
well on ‘Interpretation of Statutes”, Eleventh 
Edition, p. 364, Rel. on. AIR 1961 SC 1494, 
Ref. (Paras 12, IS, 14, 15 and 16) 


Cases Referred; Chronolo^cal Paras 

(1964) AIR 1964 Raj 17 (V 51) = 

ILR (1963) 13 Raj 1063, Jain Bros, 
and Co., Bundi v. State of 
Rajasthan 4 

(1961) AIR 1961 SC 1494 (V 48)= 

1961 (2) Cri LJ 696, M. V. Joshi v. 

M. U. Shimpi 3, 15 

(1957) AIR 1957 SC 912 (V 44) = 

1958 SC] 150, State ot U. P. v. , 
Manbodhanlal Srivastava 5 


S. D. Rajpurohit, for Petitioner; M. L. 
Shrimal; Dy. G. A., for the State. 

ORDER; This criminal revision application 
is directed against the order dated me 11th 
December, 196.7, passed by the City Magis- 
trate, Jodhpur. The petitioner prays for the 
quashmg of the order of his commitment to 
face a trial imder S. 6(e) of the Rajasthan 
Armed Constabulary Act, 1950, hereinafter 
called ‘the Act’. 

2. The circumstances which have led up 
to this application, briefly stated, are these. 
Manglaram applicant was appointed as a 
constable in the Rajasthan Armed Constabu- 
lary (R.A.C.) on the 20th of Jime, 1963. On 
the 10th of October, 1964, he was attached 
to &e 5th Battahon stationed at Jodhpur, 
when he absented from duty. His case is that 
he had orally taken permission to leave the 
semce from the Platoon Commander, 
whereas the case of the prosecution is that 
he absented without leave. It is not in dis- 
pute that on Ihe 11th of October, 1964, he 
joined as a soldier in the Indian Army. On 
the 13th of October, 1964, a first informa- 
tiim report was lodged at the Police Station, 
Udaimandir, Jodhpur against Manglaram 
for his having deserted the R. A, C. He came 
to be arrested on the loth of May, 1966, 
while he %vas still in service in Jammu and 
Kashmir where he was stationed as a mem- 
ber of the Indian Armj’-, and on that very 
day he was discharged from that service. 

Enquiry wms made against him by the City 
Magistrate, Jodhpur, and it was urged on 
his behalf that he was not an officer of the 
R. A. C. as defined in S. 2(3) of the Act as 
he did not sign any statement as required 
by S. 4 of the Act because there was no at- 
t^tation by the appropriate authority as en- 
visaged by the said provision§, and there- 
fore, he was not an officer liable to be pro- 
secuted for an offence under S. 6 (e) of the 
•^t. The learned Magistrate framed a 
charge tmder S. 6(e) of the Act, and com- 
mitted Manglaram to face his trial before 
the Sessions Judge, Jodhpur, holding that the 
plea of the applicant was merely a technical 
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one, ^ Against that order he has come up in 
revision before me. 

3. Mr. S. D. Rajpmrohit appearing on be- 
half of the applicant has submitted that for 
the sake of argument let it be assumed that 
Manglaram had signed his statement as re- 
quired by Section 4 of the Act, but the said 
statement was not e:mlained to him and duly 
attested by anyone of the authorities mention- 
ed in Section 4 of the Act. Assuming 
again, the learned counsel submitted that 
Shri Amarsmgh explained and attested the 
said statement signed by Manglaram, Shri 
Amarsingh being only of the rank of an 
Inspector, w^as not competent to attest it, as 
required by the provisions of Section 4 of 
the Act, and therefore, Manglaram did not 
come to acquire the status of a member of 
the Rajasthan Armed Constabulary and could 
not incur the Habiiity laid down by Sec- 
tion 6 of the Act. His further submission is 
that Section 6 of the Act is a penal provision 
which must be strictly construed. He 
relied on M. V. Joshi v. M. U. Shimpi, AIR 
1961 SC 1494. 

4. Mr. Rajpurohit also submitted that the 
expression “Officer of the Rajasthan Armed 
Constabular>” is an expression which should 
be given the same meaning as envisaged by 
the definition clause, and in support of this 
argument, he relied on Jain Bros, and Co, 
Bundi v. State of Rajasman, ILR (1963) 13 
Raj 1063 =(AIR 1964 Raj 17). 

5. Mr. Mohanlal Shrimal, Deputy Gov- 
ernment Advocate argued that the provisions 
of Section 4 are merely directory and not 
mandatoty notnnthstanding the fact that the 
xvord “shall” has been employed therein. He 
relied on State of U. P. v. Manbodhanlal 
Srivastav^ AIR 1957 SC 912. He further 
submitted that the fact that Manglaram did 
not run away from the service out of cowar- 
dice may influence the eventual punishment 
that may be awarded to him because he 
joined the Army and remained in an area 
which was critical in view of the Indo Pakis- 
tan conflict in 1965 but merely because the 
statement was attested by a person inferior 
in rank to those mentioned in Section 4, he 
could not escape the liability as envisaged 
by Section 6 of the Act. He submitted that 
attestation was merely intended to facilitate 
the recall to the mind of the witness for 
the purposes of evidencing the fret that Man- 
glaram had signed a statement as required 
By Section 4 of the Act In this view of 
the matter, Manglaram should face his trial 
and this is not a fit case for quashing the 
commitment order. 

6. Let me examine the provisions of law 
which require consideration. 

7. Section 2(8) of the Act defines an 
“Officer of the Rajasthan Armed Constabu- 
lary” as follows: 

“‘Officer of the Rajasthan Armed Consta- 
bulary’ means a person appointed to the 
Rajasthan Armed Constabmary imder this 
Acti who has, in accordance with the provi- 
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sions of this Act, signed a statement, in the 
form given in the Schedule.” 

8. Section 4 of the Act reads as follows: 
“Enrolment and discharge of officers of 
the Rajasthan Armed Constabulary. Before 
any person whether already enrolled in the 
Rajasthan Police Force or not so enrolled, is 
appointed to be an officer of the Rajasthan 
Armed Constabulary, the statement in the 
schedule shall be read, and if necessary, ex- 
plained to him by a Magistrate, Inspector- 
General, Deputy Inspector General, Com- 
mandant, or Assistant Commandant, shall be 
signed by him in acknowledgment of its hav- 
ing been so read and explained to him and 
shall be attested by the Magistrate, Inspector- 
General, Deputy Inspector Geiieral, Com- 
mandant, or Assistant Commandant, as the 
case may be.” 

The statement mentioned in Section 4 reads 
as follows: 

“STATEMENT 

(See Section 4) 

At no time during the period of your ser- 
vice in the Rajasthan Armed Constabulaty, 
you will be entitled to obtain your dis- 
charge at your own request. On the hquida- 
tion of the force or of the battalion in which 
you may for the time being be posted, you 
will he discharged from the Rajasthan Armed 
Constabulary and, unless you were already 
a confirmed member of the Rajasthan 
Police Force before joining the Rajasthan 
Armed Constabulary, from the Rajasthan 
Police also (“you wul, however, be eligible 
for re-enlistment in the Rajasthan Police 
Force). In the event of your continuing in 
the Rajasthan Police Force or your re-enlist- 
ment therein, your services in the Rajasthan 
Armed Constabulary will count for promo- 
tion and pension in the Rajasthan Police 
Force. 

Signature of Police Officer in acknowledg- 
ment of the above having been read over to 
him. 

Signed in my presence, after I had ascer- 
tained that understood the 

purport of what he signed. 

Magistrate, Inspector General, Deputy 
Inspector General, Commandant or Assist- 
ant Commandant. 

“This portion in brackets will be deleted 
in the case of officers who are already mem- 
bers of the Rajastlian Police Force on join- 
ing the Rajastlian Armed Constabulary.” 

It is common ground that the petitioner did 
sign a statement as required by Section 4. 
Mere reading over to him of the declaration 
would have served no purpose because the 
etitioner did not know English. It had to 
e explained to him and attested by a person 
of the requisite rank. This was not done. 
Mdiat is the effect of this failure on his pro- 
secution for desertion is the point which falls 
for consideration? 

9. In determining the aforesaid question, 
as indeed all que.stions of statutory constnic- 
tions, the first object is to ascertain the 
Legislative intent. What Section 4 lays doivn 


is that before any person is appointed to be 
an Officer of the R. A. C., the statement in 
the Schedule shall be read and if necessary 
explained to him by a Magistrate, Inspector- 
General, Deputy Inspector-General etc. and 
shall be signed by him in acknowledgment of 
its having been so read and explained to him 
and it shall further be attested by the 
Magistrate, Inspector-General, Deputy Ins- 
pector-General, Commandant or Assistant 
Commandant as the case may be. 

10. It is not open to a member to be 
enrolled in the Rajasthan Armed Con- 
stabulary to sign a declaration in any words 
that he likes. The Legislature has prescrib- 
ed even the form as a part of the statute. The 
language of the declaration, inter alia, pro- 
vides that at no time during the period of 
service of the executant in the force, he wiU 
be entitled to obtain his discharge at his 
own request. It is evidently a condition dif- 
ferent from the ordinary contracts of master 
and servant. In order to ensure that the 
executant has understood its legal implica- 
tions, the Legislature prescribes that’ the exe- 
cutant shall sign it in acknowledgment of the 
above having been read over to him and if 
necessary explained to him. 

Not content with this, the Legislature pro- 
bably having regard to the large percentage 
of illiteracy in our country has prescribed an 
endorsement to the effect that the aforesaid 
declaration has been signed in the presence 
of an officer of a requisite rank evidencing 
the fact that he has ascertained that the exe- 
cutant had understood the purport of what 
he had signed. This important function of 
attestation again has not been entrusted to 
any English-knowing person, capable of 
translating the purport of the statement; but 
the Legiaature has further laid down the 
official ranks of the persons who alone are 
qualified to attest. In doing so, the Legis- 
lature reposed trust for this duty only on 
officers of specified status and has apparent- 
ly declined to trust the linguistic attain- 
ments of an ordinary person. Perhaps the 
Legislature intended to impart an element of 
solemnity to the transaction. In this view 
of the matter, an attestation by an Inspector 
is clearly contrary to the law. 

11. The learned Deputy Government Ad- 
vocate urged that it should be treated as 
merely directory and not mandatory. Let me 
recall the principles which guide Courts in 
determining what is directory and what is 
mandatory. In Sutherland: '“Statutory Con- 
struction"'^ Third Edition, 'Volume 3 at page 
77, it is observed as follows: 

"No statutory provisions are intended by 
the legislature to be disregarded; but where 
the consequences of not obeying them in 
every particular are not prescribed, the 
courts must judicially determine them. In 
doing so they must necessarily consider the 
importance of the literal and punctilious ob- 
servance of tire provision in question to the 
object^ the legislature had in view. If it is 
essential it is mandatory, and a departure 
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from it is fatal to any proceeding to execute 
the statute or to obtain the benefit of it." 
Sutherland further says at the same page: 

“The difference between mandatory and 
directory statutes is one of effect only. The 
question generally arises in a case involving 
a determination of rights as affected by the 
violation of or omission to adhere to, sta- 
tutory directions. This determination invol- 
ves a decision of whether or not the viola- 
tion or omission is such as to render in- 
valid acts or proceedings pursuant, to the sta- 
tute, or rights, powers, privileges or immu- 
nities claimed thereunder. If the violation 
or omission is invalidating, the statute is 
mandatory; if not, it is directory.” 

Craies on “Statute Law", Sixth Edition, at 
page 63 says; 

“When a statute is passed for the purpose 
of enabling something to be done, and pres- 
cribes the formalities which are to attend its 
performance, those prescribed formalities 
which are essential to the validity of the 
thing when done are called imperative or 
absolute; but those which are not essential, 
and may be disregarded without invalidating 
the thing to be done, are called directory.” 

12. A broad survey of the relevant sta- 
tute is proper and profitable at this stage. 
Under Section 5 of the Act, every member 
of the R. A. C. shall, upon his appointment 
and as long as he continues to be a mem- 
ber thereof, be deemed to be a police offi- 
cer and subject to any terms, conditions and 
restrictions, as may be prescribed, to have 
and be subjected .to in so far as they are not 
inconsistent with this Act or any rules made 
thereunder, all the powers, privileges, liabili- 
ties, penalties, punishments and protection as 
a Police Officer duly enrolled under tlie 
Police Act, 1861. For certain acts and omis- 
sions under S. 6, he is liable to heavy 
punishment. Relevant portion of S. 6 reads 
as follows: 

“An officer of the Rajasthan Armed Con- 
stabulary. who — • 


(e) deserts the service; 

shall on conviction, be punished with trans- 
portation for life or with imprisonment for a 
term which may extend to fourteen years 
and shall be liable to fine.” 

13. Thus when a person is appointed as 
an Officer of the R. A. C., he acquires 
certain rights, privileges and liabilities 
under the Act as well as under the Police 
Act. Desertion from duty for which the peti- 
tioner before me is facing his trial is punish- 
able with transportation for life or 14 years 
rigorous imprisonment. The liability arises 
only if he is an Officer duly appointed under 
the Act. 

14. In this connection, it will be relevant 
to remember what Maxwell has to say in his 

Interpretation of Statutes”, Eleventh Edition 
at^page 364;—. 


“Where powers, rights or immunities are 
granted witli a direction that certain regula- 
tions, formalities or conditions shall be com- 
plied with, it seems neither unjust nor in- 
convenient to exact a rigorous observance of 
them as essential to the acquisition of the 
right or authority conferred, and it is there- 
fore probable that such was the intention of 
the Legislature.” 

Where heavy penalty by way of a liability 
is imposed, I have no ground to construe 
the requirements of the law as merely direc- 
tory. 

15. In AIR 1961 SC 1494 (supra) their 
Lordships of the Supreme Court have observ- 
ed: 

“When it is said that all penal statutes are 
to be construed strictly it only means that 
tlie court must see that the thing charged is 
an offence within the plain meaning of the 
words used and must not strain the words. 
To put it in other words, the rule of strict 
construction requires that tlie language of a 
statute should be so construed that no case 
shall be held to fall within it which does not 
come within the reasonable interpretation of 
the statute. It has also been held that in 
construing a penal statute it is a cardinal 
principle that in case of doubt, the construc- 
tion favourable to the subject should be pre- 
ferred. But these rules do not in any way 
affect the fundamental principles of interpre- 
tation, namely, that the primary test is the 
language employed in the Act and when the 
words are clear and plain the court is bound 
to accept the expressed intention of the legis- 
lature.” 

According to the language of S. 4, the ap- 
pointment of a person to the Rajasthan Arm- 
ed Constabulary is dependent on his signing 
and attestation of a declaration as set out in 
the schedule to the Act. The penalties 
under S. 6 can only be inflicted if a person 
is an officer of the Rajasthan Armed Con- 
stabulary. The severe penalty envisaged by 
Section 6 of the Act is the liability of a 
person who fulfils certain requirements of 
law. Thus on the plain language of the sta- 
tute as well as on the principles I have set 
out above, it is not correct to call the lack 
of proper attestation as a mere technicality. 
The legislatrue intended certain steps to be 
taken before a person could, be subjected to 
the liabihties. The liability in this case is 
severely penal. There is no reason why it 
should not have been rigorously observed. 
The provision is mandatory. 

16. Accordingly on the aforesaid point of 
law I quash the order of commitment. The 
revision application is allowed. 

Petition aUowed. 
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L. S, MEHTA AND C. M. LODHA, JJ. 

State of Rajasthan, Appellant v. M/s. 
Bundi Electric Supply Co., Ltd., Bundi, Res- 
pondent. 

First Appeal No. 42 of 1960, D/- 14-2- 
1969 against judgment and decree of Sr. 
Civil J., Bundi, D/-22-3-1960. 

(A) Civil P. C. (1908) O. 6 R. 2, O. 14 
R. 4 and O. 41 R. 1 — - New plea — V^- 
ance between pleading and proof — Point 
not purely relating to question of _law — 
Neither raised in pleadings nor put in issue 
specifically — Point should not be_ gone into 
— ■ Determination by trial court without any 
objection being raised — Appellate coinrt 
may determine it on merits. 

It is well settled that no amount of evi- 
dence can be looked into on a contention 
which has not been raised in the pleadings. 
The question whether the issue of shares by 
the company in favour of the fonrier Bundi 
State was me price of the goodwill of the 
commercial agency owned by the State 
transferred by me State to the company is 
not a pure question of law and the question 
should not have been gone into by me trial 
Court without there being a specific issue 
on tlie point. Where, however, the ques- 
tion had been argued before the trial Court 
and a decision had been given thereon with- 
out any objection being raised the appellate 
Court thought it proper to decide it on 
merits. (Para 14) 

(B) Partnership Act (1932), Sections 14 
and 55 — “GoodwiU” — Meaning of — It 
represents business reputation of a going 
concern and is treated as part of assets of 
firm — Words and Phrases — “Goodwill”. 

The word ‘goodwill’ in its legal sense 
means every affirmative advantage as con- 
trasted with negative advantage that has 
been acquired in carrying on the business, 
whether connected wim the premises, or its 
name or style and every thing connected 
with it, or carrying with it, the benefit of 
the business. It includes the whole advan- 
tage of the reputation, and connection of the 
firm or the owner, which may have been 
built up by years of hard work or gained 
by lavish expenditure beyond the mere 
value of the capital stock and property em- 
barked in the business, in consequence of 
the general public patronage and encourage- 
ment, which is received from habitual or 
constant customers. It is that species of 
connection in trade, which induces customers 
to deal with a particular firm or concern. 
It differs in its composition in different 
trades and different businesses in the same 
trade. It has no meaning, except in connec- 
tion with a continuing business. It^ is treat- 
ed as part of the. assets of the firm. In 
other words goodvwll represents business re- 
putation. The sale of a goodwill implies the 
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probability that the old customers will resort 
to Ae old place that is, to the established 
business, wherever it may be situated. AIR 
1957 Bom 111 and, AIR 1957; Cal 280, Ref. 
to. (Para 16) 

(C) _ Evidence Act (1872) Ss. 93 and 98 — 
Meaning of particular word used in docu- 
ment — Extrinsic evidence admissible to 
show that it was used in a peculiar sense. 

Where the poillt in dispute is as to the 
meaning of a particular word in the docu- 
ment, evidence may be admitted to show 
in what peculiar sense that particular word 
was used, and extrinsic evidence including 
the evidence regarding the subsequent con- 
duct of the parties is admissible to deter- 
mine the effect of' the instrument as well 
as the intention of the parties, (Para 23), 

(D) Evidence Act (1872), S. 115 — No es- 
toppel on a point involving mixed question 
of law and fact. 

The question whether certain fully paid up 
shares were issued by the Company to the 
State as price of the goodwill of the agency 
owned by the State and which the company 
took over or ^ price of the assets of the 
agency or in lieu of grant of monopoly 
rights by the State to the Company depends 
upon the interpretation of the various docu- 
ments which passed between the company 
and the State and is not a pure question of 
fact but a mixed question of fact and law, 
and therefore, there cannot be an estoppel 
in such a matter. (Para 30) 

(E) Constitution of India, Art. 13 (3) (a) 
— Law, meaning of — Law must follow 
customary forms of law maldng and must 
be expressed as a binding rule of conduct 
— ■ Agreement between two parties one of 
which is sovereign ruler must be distinguish- 
ed from law made by latter — Document 
evidencing license to carry motor transport 
business with monopoly rights executed in 
favour of company on behalf of former 
ruler of Bundi State and signed by him — 
Held document was only an agreement and 
not law made by the ruler — AIR 1963 SC 
953 and AIR 1964 SC 888, Rel. on— (Words 
and Phrases — “Law”). 

(Paras 34 to 36) 

(F) Companies Act (1956), Sec. 84 — 

Share certificate — How far conclusive — ' 
Nominal or face value of shares issued is 
not conclusive — Company is not estopped 
under any provision of law from sho\ving 
that consideration for issue of shares had 
failed or tliat the tr^action of particular 
shares had become illusory or inoperative 
under certain circumstances — Hffishury’s 
Laws of En^and 3rd Edn. Vol. 6 Para- 
graphs 517 and 518, Ref. (1903) 2 Ch 527 
and 1897-1 Ch 796 and AIR 1930 PC 
151, Dist. (Para 41) 

(G) Contract Act (1872), Ss. 56, 65 — 
Contract becoming .impossible of perform- 
ance due to supervening event — Each 
party to restore benefit received — Con- 
tract granting monopoly right to ply buses 


State V. Bundi Ele^ic Supply Co. (Lodha J.) 



State V. Bundi Electric Supply Co. (Lodha J.) JTPrs. 1-2] Raj. 371 


1970 

— After passing of Motor Vehicles Act con- 
tract becomes impossible of performance. 

It is well established, that if after' the 
execution of the contract or at any stage 
during the operation of the contract its 
performance becomes impossible by any 
supervening event then each party is bound 
to restore to the other any advantage which 
he had taken under the contract. 

Where the former Bundi State had grant- 
ed a license to the plaintiff company and 
also gave monopoly rights to carry on motor 
transport business in the State it was held 
&at after the Motor Vehicles Act came 
into force it became impossible for the 
State to allow the company the enjoyment 
of the monopoly rights to ply the buses 
and motor lorries exclusively in the terri- 
tory of the former State of Bundi and thus 
the performance of the contract pertaining 
to the monopoly rights became impossible 
by a supervening event. Consequently, the 
State was bound to restore the advantage 
received by it with ' respect to grant of 
monopoly rights. (Para 43) 
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State; M. B. L. Bhargava and S. K. Zindal, 
for Respondent. 

LODHA, J. : This first appeal by , the 
State of Rajasthan (which \ml hereinaftei 
be called the State) arises out of a suit 
filed by it against the defendant Bundi 
Electric Supply Company Limited, Bundi 
£which win hereinafter be referred to as 
‘the Company”) in the Court of Senior Civil 
Judge, Bundi. The Company also filed a 
cross suit against the State. The suit by 
the State was filed on 4-7-1958 and was 
34 registered as Civil Original Suit No. 7 of 
1958 and the suit by the Company was filed 
on 16-10-1958, and re^stered as No. 9 of 
1958. The relevant facts giving rise to 
34 these two suits may be stated as follows : 

2. There was a commercial concern 
owned by the former State of Bundi called 
the Bundi Petrol Automobile Supply Agency 
43 (hereinafter referred to as “the Agency”) 
which used to carry on business of running 
buses and trucks and also dealt in petrol 
43 and spare motor parts etc. It is alleged in 
the praint filed by the State that the Com- 
pany was registered under the Bundi Compa- 
nies Act, 1936. It wanted to obtain a licence 
16 for monopoly of motor service within the terri- 
tory of the former Bundi State and there^ 
fore it approached the then Ruler of Bundi 
16 for the said purpose and a licence was 
granted to the Company by the Ruler on 
31-7-1944, a copy of which has been placed 
43 on the record and marked Exhibit 7. Ac- 
cording to the State, one of the conditions 
contained in the licence was that the defen- 
43 dant Company would “take over the Bunfi 
Petrol and Automobile Supply Agency (a 
commercial undertaking of the Bundi State) 
23 lock, stock and barrel and in lieu thereof 
pay a sum of Rs. 4,00,000 to the Bundi 
State”. The case of the State is that the 
23 Company paid Rs. 1,00,000 in cash and 
agreed to issue 30,000 fuRy paid up or^- 
nary shares of the face value of Rs. 10 
43 each (total value of the shares being Rupera 
R no OOO) in lieu of the balance of the 
price money i.e. Ks. 3,00,000. 110 amdi 
State agreed to this proposal and the Com- 
40 pany dotted 30,000 ordinary fuUy paid up 
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shares. Besides the above mentioned 30,000 
shares, Bundi State further acquired 11,600 
ordinary fully paid up shares of Rs. 10 
each of the Company. With the merger of 
the Bundi State into the State of Rajasthan, 
the State became the owner of these shares 
by virtue of the provisions of Article 295 
(2) of the Constitution of India. It is averred 
by the State that the Company had been 
declaring and paying dividends onfall the 
aforesaid shares upto tlie year 1950 but 
thereafter it stoppea doing so. For the year 
1950-51 the Company paid Rs. 16,407 as 
dividend and allotted 1640 bonus shares 
together with a sum of Rs. 7 in cash but 
it did not issue share certificates of these 
1640 shares. The State has alleged that the 
Company had declared dividends and odier 
benefits on its ordinary shares for the years 
1950-51 to 1955-56 but it has mala fide not 
paid any dividends to the State for this 
period. The State therefore claimed the 
following reliefs in its plaint : 

(i) The company be directed to pay a 
sum of Rs. 1,41,587.50 paisa as the amount 
of aividend along with interest thereon at 
6% per annum Rs. 27,740.79 paisa. 

(ii) It may be declared that the State is 
entitled to receive dividends and benefits 
on all- the shares held by it as and when 
the Compamy declares tlie dividends on the 
shares. 

(iii) The Company may he directed to 
allot and issue 2520 ordinary fully paid up 
shares of the value of Rs. lO each in lieu 
of bonus shares to be allotted for the year 
1950-51 and also to issue share certificates 
for 1640 Bonus shares already allotted in 
1950-51. 

3. The defendant company denied the 
State’s claim, in the written statement filed 
by it on 10-10-1958. It admitted that the 
Company was desirous of obtaining mono- 
poly rights with respect to plying of motor 
stage-carriages and other vehicles _ within 
the former Bundi State and had in pursu- 
ance thereof offered certain shares to the 
Ruler of Bundi, who accepted them subject 
to certain modifications contained in the 
order dated 6-1-1944, a copy of which has 
been placed on tlie record and marked 
Exhibit 5. It was also admitted that the 
Company was granted monopoly to ply 
motor buses and lorries throughout the terri- 
tory of the State of Bimdi for a period of 
30 years, commencing from 11th January, 
1964 by licence Exhibit 7. It was, however, 
denied tliat the purchase price of Rupees 
4,00,000 was settled as the price for taking 
over the Bundi Petrol and Automobile Sup- 
ply Agency from the Bundi Darbar. 

The Company pleaded that the stocks 
held by the agency were worth about a 
lakh of rupees at that time, and thereto^ 
Rs. 1,00,000 were paid as price of the 
agency and the rest of the amount i. e. 
Rs. 3,00,000 were to be paid in lieu of 
CTant of monopoly rights to ply buses and 
lorries -wi thin the territory of the former 
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Bundi State for a period of SO years. It 
was stated by the Company “that these 
rights have been denominated as “goodwill 
rights” and the shares have been called as 
“goodwill shares” or money by the Bundi 
Government in their Order dated 10-1-1944 
and in clause No. 6 of the hcense Ex. 7. 
It was thus pleaded that out of Rs. 4,00,000 
agreed to be paid by the Company to the 
former Bundi State Rs. 3,00,000 were paid 
by issue of 30,000 shares of Rs. 10 each in 
consideration of the aforesaid monopoly 
rights granted to the Company. It was, 
however, admitted by the Company that 
the dividends declared up till year 1950 only 
were paid to the State and the dividends 
claimed by the State in its suit have not 
been paid. With respect to these 30,000 
shares, it was further pleaded that the price 
of these shares was agreed to be paid and 
adjusted by writing off Rs. 10,000 each 
year during the period 30 years for which 
monopoly rights had been granted to the 
Company. The Company went on to say 
that the Motor Vehicles Act, 1939 was ap- 
plied in the State of Rajasthan from 1st 
April, 1951 and with the coming into force 
of this Act the monopoly granted to the 
Company came to an end and thus the con- 
sideration for the purchase of 30,000 shares 
■viz. the grant of monopoly rights “fell, and 
became illusory and inoperative as soon as 
the rights were infringed”. 

The case of the Company, .thus, is that 
the State is not entitled to any dividend on 
the 30,000 shares after the Company’s 
financial year 1950-51. So far as the bonus 
shares of the value of Rs. 16,400, i.e. 10% 
of the 11,600 (sic) shares of the value of 
Rs. 1,16,000 is concerned, the company did not 
raise any dispute as to tlie ownership of die 
State of these shares. It was also pleaded 
by the Company that the State had at no 
time in general meeting of the Company 
raised any protest against the Company’s 
intention of not paying the dividends on 
the said 30,000 shares despite the fact that 
the notice of each generm meeting of the 
Company was duly sent to die Finance 
Secretary of the Government of Rajasthan 
for the last 7 years and thus the State was 
estopped from claiming dividends on these 
shares, after the cessation of die monopoly 
rights granted to the Company. 

4. As already stated above, the Com- 
pany filed the counter suit against the State 
on 16-10-58 and prayed for a decree for 
Rs. 4,18,710.59 paisa against the State by 
way of compensadon on account of in- 
fringement of the monopoly rights granted 
to it, or in the altemadve as the price of 
the so-called 30,000 illusory shares inclu- 
sive of interest thereon. The State also filed 
a rejoinder on 28-2-1959 in the suit filed 
by it wherein it denied the position taken 
by the Company and wliile admitting that 
the monopolistic rights granted to the 
Company had come to an end ivith the 
coming into force of the Motor Vehicles 
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Act, 1939 witii effect from April, 1951 yet 
pleaded that the hcence granted by the 
men Ruler of the former State of Bimdi 
was a sovereign act and not a commercial 
contract, and at any rate the monopoly 
rights of the Company had not been dis- 
turbed by the State but they had automati- 
cally come to an end. 

5. Separate issues were framed in both 
the suits. Both tlie parties produced a few 
documents. The Company examined one 
witness Brijnarain on its behalf, whereas no 
witness was , examined by the State. The 
learned Civil Judge disposed of both the 
suits by a common judgment dated 21-12- 
1959. Suit No. 9 of 1958 filed by the Com- 
pany was dismissed in entirety wliile suit 
No. 7 of 1958 filed by the State has been 
decreed in part and the Company has been 
directed to pay Rs. 13,575 to the State as 
the balance of the dividends stiU unpaid, 
and Rs. 1399.13 as interest as also pendente 
hte and future interest on tire principal 
amount at 3%. It has been declared that 
the State is entitled to receive in future 
dividends and all other benefits on 11,600 
shares mentioned in Part B of the Sche- 
dule 1 attached to the plaint. It has also 
been declared that the State is entitled to 
dividend etc. on 7,223 shares only issued 
in lieu of monopoly, and it has further 
been directed that the Company shall allot 
242 Bonus shares not so far allotted by it. 
A direction has also been issued to the 
Company to issue share certificates in res- 
pect of 1,882 Bonus Shares. The rest of the 
claim of the State has been dismissed. 

6. The State alone has come in appeal 
to this Court and consequently we are no 
more concerned Nvith the claim made by 
the Company in suit' No. 9 of 1958 filed by 
it against tire State. The Company has also 
not made any grievance with respect to 
that part of the claim of the State which 
has been decreed by the lower court, by 
filing any appeal or cross-objection to this 
Court. 

7. In tliis appeal it has been prayed by 
the State that a decree for a sum of Rupees 
1,55,752 in addition to the amount aheady 
decreed by the trial court be passed, and it 
may further be declared that the State is 
entitled to all benefits on the 30,000 shares 
held by the State. It has also been prayed 
that a direction be issued to the Company 
to allot 2520 ordinary shares fully paid up 
of Rs. 10 each in heu of the balance of the 
bonus shares declared in the year 1950-51 
and to issue share certificates thereof. 

8. We have heard the learned Advocate 
General on behalf of the State and Shri 
M. B. L. Bhargava on behalf of the Com- 
pany at some length. The learned Advocate 
General has 'urged the following points : — ■ 

(1) That out of the sum of Rs. 4,00,000 
agreed to be paid by the Company Rupees 

1.00. 000 was for the price of the physical 
and visible assets of the agency and Rupees 

8.00. 000 (in lieu of which 30,000 fully paid 


up shares were issued by the Company) 
was the price of the goodwill and nothing 
was paid in consideration of grant of mono- 
poly rights to the Company oy the former 
Bundi State, which had granted monopoly 
rights to the Company as a bormty. 

(2) That the Company is not entitled to 
question the consideration for which 30,000 
fuUy paid up shares of Rs. 10 each were 
issued to the State and the Company is 
bound to pay the di'vidends to the State on 
these shares and the State is entitled to all 
the benefits as a share-holder. 

(3) That in any case even if 30,000 
shares are held to have been issued in heu 
of grant of monopoly rights to the Com- 

E any, the State is not liable to restore any 
enefits or advantage under Section 56 or 
65 of the Contract Act, or under any other 
pro'vision of law. 

9. The main controversy in the case 
centers round the question whether the 
fully paid up shares of Rs. 3,00,000 had 
been issued by the Company to tlie State 
of Bundi in consideration of the grant of 
monopoly rights by it to the Company to 
ply exclusivelv motor stage carriages and 
lorries throughout the territories of former 
State of Bundi, and whether on accoimt of 
these monopoly rights having come to an 
end on 1-4-1951 with the coming into force 
of the Motor Vehicles Act, 1939, the State 
is not entitled to get any dividends or bene- 
fits on account of the said 30,000 shares? 
On a consideration of the various docu- 
ments produced by the parties and the 
statement of Brijnarain, the learned Senior 
Civil Judge has come to the conclusion 
that out of the amormt of Rs. 4,00,000 paid 
by the Company Rs. 1,00,000 was for the 
stock or the assets held by the Bundi 
Petrol and Automobile Supply Agency and 
the 30,000 fully paid up shares worth 
Rs. 3,00,000 were issued by the Company 
in favour of the former State of Bundi as 
a consideration for the grant of monopoly 
rights and not as a price for sale of good- 
will of the agency. The learned Senior 
Civil Judge also came to the conclusion 
that the State of Rajasthan which is the 
successor to the former State of Bundi was 
entitled to dividends, bonus and other 
benefits on account of 30,000 shares of the 
value of Rs. 3,00,000 at the rate of Rupees 
10,000 per year commencing from 11-1- 
1944 to 31-3-1951 and not thereafter, when 
the monopoly rights granted to the Com- 
pany came to an end, and the Company 
was not bound to declare or pay any 
dividend on those shares after 31-3-1951. 

10. We shall, therefore, deal with this 
aspect of the case first. But before we do 
that, we would like to mention that the 
stand taken by the State before this Court 
as well as the lower court was that the con- 
sideration for shares worth Rs. 3,00,000 
was the ‘goodwill’ of the agency which the 
former Bundi State had transferred to the 
Company at the time of selling the assets 
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and other things belonging to the agency. 
Mr. N. B. L. Bhargava, however, took a preli- 
minary objection that the State was not 
entitled to urge that the consideration of 
Rs. 3,00,000 was the sale of the ‘goodwill’ 
of the agency to the Company. He con- 
tended that this had not been the case of 
tiie State in the pleadings nor any proof 
had been led in this respect by it and the 
lower court should not have allowed the 
State to press this aspect of the case at die 
stage of arguments. To be more precise, 
the contention of Mr. Bhargava is that 
neither in tire plaint nor in the rejoinder, 
the State has ever come forward with a 
case that the consideration of Rs. 3,00,000 
was the transfer of goodwill of the agency 
to the Company. In this connection he has 
taken us through the whole of the plaint 
filed by the State as well as its rejoinder. 
He has also invited our attention to the 
issues framed in both the suits, and has 
argued that the contention of the State, in- 
corporated in issue No. 3 which is the only 
relevant issue on the point is whether the 
whole of the purchase price of Rs. 4,00,000 
was for the assets of the agency alone? 

11. For a proper appreciation of the con- 
tention raised by Mr. Bhargava we might 
reproduce here paras. Nos. 2 and 3 of the 
plaint which are relevant on the point : 

“2. That the defendant company was 
desirous of obtaining a licence for mono- 
poly of Motor Service within the former 
Bundi State. It approached the Bundi Dar- 
bar for that purpose and a licence was 
granted to the defendant company on the 
31st day of Tuly, 1944. One of the condi- 
tions of the licence was that the defendant 
company shall take over the Bundi Petrol 
and Automobile Sxipply Agency (a commer- 
cial undertaking or the Bundi State) Lock, 
stock and barrel and in lieu thereof pay 
a lump sum of Rs. 4,00,000 to the Bundi 
State. 

3. That the defendant company paid 
only a sum of Rs. 1,00,000 in cash out of 
the abovesaid sum of Rs. 4,00,000 and 
desired that the Bundi State may accept 
30,000 fully paid up ordinary shares of the 
face value or Rs. 10 each share total value 
Rs. 3,00,000 towards the satisfaction of 
the balance of the above said claim. The 
Bundi State agreed to this proposal and 
the defendant company allotted 30,000 
ordinary fully paid-up shares and issued the 
share certificates for the same. , The relative 
share certificates bear the numbers, as 
shown in Part A of the Schedule I append- 
ed herewith.” 

In reply to Para. No. 2 the Company in its 
written statement has -pleaded inter alia as 
follows : 

‘‘It is, however, not admitted that the 
purchase price of Rs. 4,00,000, as mention- 
ed in this paragraph, was for the stocks 
mone held by flie Bundi Darbar at that 
nme, which were hardly worth about a lac 


of rupees at the relevant date. The rest of 
the purchase money i. e. Rs. 3,00,000 were 
for the grant of monopoly rights -within the 
Bundi State territory to be enjoyed for a 

eriod of 30 years. These rights have been 

enominated as goodwill rights and the 
shares have been called the good-will shares, 
or money .by the Bundi Government in 
their Order dated 10-1-1944 or in term 
No. 6 of the licence granted to the defen- 
dant company. The method of payment of 
these 3 lacs of rupees is clearly embodied 
in the council Resolution dated 6th January, 
1944.” 

Further Para. - No. 3 of the -written state- 
ment of the company reads as below : 

“3. Para. 3 of the plaint is not admitted 
as stated. The sum of Rs. 1,00,000 was 
passed in cash to the Bundi Government as 
the price of the assets of the Brmdi Petrol 
and Automobile Agency and the balance of 
Rs. 3,00,000 was paid in shares (30,000 of 
Rs. 10 per share) by the defendant Com- 
pany as agreed to by the Bundi Govern- 
ment is consideration of monopoly rights 
for carrying on the business within the 
Bundi State territory. The number of shares 
is not denied.” 

Paragraph No. 6 of the additional pleas of 
the written statement makes the position 
taken by the Company still clear : 

“6. That no cash consideration as shown 
above, was paid for the purchase of the 
30,000 shares. The consideration, as men- 
tioned above, was the want of monopoly 
rights, which failed and became illusory 
and inoperative as soon as the rights were 
infringed. The balance of those shares over 
and above adjusted under ^e Council Re- 
solution dated 6-1-44 became illusory and 
inoperative. As such the plaintiff is not 
entitled to any dividend on those shares 
after the defendant Company’s financial 
year 1950-51.” 

It is noteworthy that in spite of this specific 
plea having been taken by the Company 
and an opportunity having also been given 
to the State to file a rejoinder, the State, 
it so appears, filed a rejoinder rather un- 
wilhngly and even then made no mention 
therein that the consideration of Rupees 
3,00,000 for which 30,000 shares had been 
issued by the Company was in lieu of the 
price of the goodwill of the agency sold by 
the Ruler of the Bundi State to the Com- 
pany. The rejoinder starts as under ; 

“The plaintiff Slate did not want to file 
rejoinder to the written statement of the 
defendant, but as the Hon’ble Court has 
directed to do so, the rejoinder is sub- 
mitted as imder.” 

Paragraph No. 2 of the rejoinder which 
is relevant, reads as under: 

2. In Paras. 2 and 3 of the written 
statement the assertion of the defendant 
company that Rs. 1,00,000 was paid to 
Bundi Stale as price of the assets of the 
Bundi Petrol and Automobile Agency and 
the balance of Rs. 8,00,000 was paid in 
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stares (80,000 stares of Rs. 10 eact) in 
consideration of monopoly ri^ts is emptati- 
cally denied, under clause 2 (c) of tte Motor 
Monopoly Licence, 1944, tte value paid was 
one and wtole and indivisible. Tte con- 
sideration of Rs. 4 lacs was paid for tte 
entire business lock, stock and barrel of tte 
Bundi State concern, viz. ‘Bmidi Petrol and 

Automobile Supply Agency ” 

Issue No. 3 whicn is tte only relevant issue 
on tte point tas been framed, as below : 

“(3) Was tte purctase price of Rs. 4,00,000 
made up of Rs. 1,00,000 for tte assets of 
tte Bundi Petrol and Automobile Agency 
and Rs. 3 lacs for the amoimt of tte mono- 
poly rights or goodwill to be enjoyed for 30 
years or was it for the assets alone?” 

While framing the issues the lower Comt has 
observed that: 

“Issues have been framed with the consent 
of the parties. Issue No. 2 has been framed 
by me of my own accord. No other issue has 
been suggested by any of them.” 

12. Learned counsel for the Company tas 
urged that the only contention in this res- 
pect raised by the State was that the whole 
purchase price of Rs. 4,00,000 was for the 
assets alone and nothing was paid by the 
Company as consideration for the grant of 
monopoly rights to it. The use of 3ie word 
‘goodwill’ in issue No. 3, it is contended by 
1^. Bhargava, was in the sense that the 
monopoly rights were denominated as good- 
will. In other words he submits that the 
monopoly rights were described as goodwill 
in this riansaction. 

13. The learned Advocate General con- 
ceded that the State tad, no doubt, nowhere 
pleaded either in the plaint or in the rejoinder 
that Rs. 3,00,000 weis the price of the good- 
will. He had also to admit that the conten- 
tion that Rs. 3,00,000 was the price of the 
goodwill tad not been put in any issue. But 
his submission was that since this aspect of 
the case has been considered by the lower 
Court in its judgment without any objection 
from the Company, he should not be shut 
out from pressing this point before us also. 

14. After bestowing om: careful considera- 
tion on the objection raised by Mr. Bhargava 
we are of opinion that it is not without force. 
It is well settled that no amoimt of evidence 
can be looked into on a contention which 
has not been raLed in the pleadings. We are 
furtlier of opinion that the lower Court 
should not have allowed the State to argue 
that the consideration for the issue of 30,000 
shares worth Rs. 3,00,000 was the price of 
the good\viLl of the agency transferred by 
the former Bundi State to me Company. We 
are also clear in our minds that this is not a 
pure question of law and this question 
should not have been gone into without there 

-being a specific issue on the point. However, 
since the Company did not raise objection to 
the case being argued on this point before 
the lower Court and the lower Comt has 
given its decision Itereon, we think it proper 
to decide this point on merits also. 


15. Apart from the fact that it has no- 
where been pleaded by the State that 
Rs. 3,00,000 were in consideration for the 
transfer of the goodwill to the Company, the 
State has chosen not to lead any evidence on 
this point either in Ex. 7, wmch has been 
described as a licence granted by the Ruler 
of the former State of Bundi to the Com- 

any, reference to the word ‘goodwill’ has 

een made in clause No. (6) which reads as 
under : 

“6. The Bundi State shall always have the 
right to terminate the operation of the licence 
granted by these presents to the Company 
but only after giving pne year’s previous notice 
as a condition precedent and shall take 
over all the stock-in-trade such as stated in 
Para. 2 (c) above as shown in the books of 
the Company as well as the benefits of aH 
the then existing contracts in favour of the 
said Company provided that in the case of 
such termination the Bimdi Darbar shall pay 
to the Company the value of all the then 
existing assets of the Company including the 
balance of the goodwill money then out- 
standing as shown in its books together with 
an additional sum calculated at 10% of such 
valuation as compensation for compulsory 
acquisition.” 

16. The Indian Contract Act does not 
define the word ‘goodwill’ but in its legal 
sense the word ‘goodwill’ means eveiy 
affirmative advantoge as contrasted wim 
negative advantage that has been acquired 
in camying on the business, whether coimect- 
ed with the premises, or its name or style 
and everything connected with it. or carry- 
ing \vith it, the benefit of the business. It 
includes the whole advantage of the reputa- 
tion, and connection of the firm or the owner, 
which may have been built up by years of 
hard work, or gained by lavish expenditure, 
beyond the mere value of the capital stock 
and property embarked in the business, in 
consequence of the general public patronage 
and encoinagement, which is received from 
habitual or constant customers. It is that 
species of connection in trade, which induces 
customers to deal with a particular firm or 
concern. It differs in its composition in dif- 
ferent trades, and different businesses in the 
same trade. It has no meaning, except m 
connection wth a continuing business. It is 
treated as part of the assets of the firm. In 
other words goodwill represent business re- 
putation. The sale of a goodwill implies the 
probability that the old customers will resort 
to the old place, that is, to the_ established 
business, wherever it may be situated. Re- 
ference in this coimection may also be made 
to N. G. C. Mills Limited v. L. A. Tribunal, 
AIR 1957 Bom 111 and Dulaldas MuUick v. 
Ganesh Das, AIR 1957. Cal 280 in which 
their Lordships have discuss^ the peaning 
and implications of the term ‘goodwill . 

17. We then find it difficult to accrot 
that if the tenn ‘goodwill’ was used in the 
sense in wiicii it is used in the commercial 
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world, or in its legal sense there would arise 
any question of paying the balance of the 
goodwill by the State of Bundi to the Com- 
pany in case of compulsory acquisition of all 
the stock-in-trade of the Company. The fact 
that the word ‘goodwill’ was used in cl. (6) 
of the hcence not in its ordinary sense but 
in a peculiar sense becomes clear from the 
Council Resolution dated 6-1-1944 which 
preceded the grant of the hcence Ex. 7 on 
31-7-1944. Para, (e) of this Council Resolu- 
tion (Ex. 5) reads as below : 

“(e) Each year a sum equal to l/30th of 
the purchase price, excluding the value of 
the stock in hand, must be set aside or writ- 
ing of the good\vill.” 

This paragraph shows that the Company was 
to write off Rs. 10,000 every year as expen- 
diture in the account of the goodwiH’ money. 
It passes our comprehension how could a 
oodwill account be opened and where would 
e the question of setting aside a sum of 
Rs. 10,000 every year for writing off the 
goodwill if by the word ‘goodwill’ was meant 
Dusiness’ reputation? There is thus force in 
the contention of Mr. Bhargava, that the 
word ‘goodwill’ has been used in clause 6 of 
the licence Ex. 7, as well as in Para (c) of 
the Council Resolution Ex. 5 not in its ordi- 
nary sense but in a pecuhar sense, and that 
it was meant to refer to monopoly rights 
granted to the Company by the State of 
Bundi. 

18. As already observed above there is 
nothing on the record to show that Rupees 
8,00,000 were settled as the price of the 
‘goodwill’ separately. On the other hand the 
frame of Issue No. 3 shows that the case of 
the State was that the whole of the price of 
Rs. 4,00,000 was in lieu of the assets of the 
agency and nothing was paid for the grant 
or monopoly rights to the Company. We are, 
therefore, of opinion that there is no sub- 
stance in the contention raised by the Advo- 
cate General that 30,000 fuUy paid up shares 
of the value of Rs. 3,00,000 had been issued 
by the Company in favour of the State as 

rice of the ‘goodwill’ of the agency. We are 
rmly of the view tlrat no separate price was 
fixed for the ‘goodwill’ of Bundi Petrol and 
Automobile Supply Agency to be charged 
from the Company even assuming that it 
possessed ‘goodwill’. 

19. The only question, therefore, which 
we have to determine is whether the whole 
of tlie purchase price of Rs. 4,00,000 was 
for tlie assets of the agency including the 
‘goodwill’ if it had any, or the 30,000 fully 
paid up shares of the value of Rs. 3,00,000 
were issued by the Company in favour of the 
former State of Bundi as consideration for 
the "rant of monopoly rights to the Company 
by the then State of Bundi. 

20. The learned Advocate General has 
argued that for tlie decision of this question 
we should not look at any document except 
the licence Ex. 7 which is the sole memorial 
of the transaction and all other evidence 
should be e.xcluded by virtue of the provi- 


sions of Section 91 of the Indian Evidence 
Act. We shall examine this ar^ment later 
on but for the present we shall concentrate 
our attention on the licence Ex. 7 only : 

21. Paragraph No. 2 of the licence shows 
that the Company shall have the monopoly 
of running the lorry and bus services through- 
out the Bundi State territory for a period 
of 30 years and shall run such lorry and bus 
services on the following terms and condi- 
tions : 

“(a) 

(b) 

(c) The Company shall take over the Bundi 
Petrol and Automobile Supply Agency 
together with all the motor lorries, buses 
spare parts, petrol and oils and other assets 
in stock as shown in the books of the Bundi 
Petrol and Automobile Supply Agency after 
Payments of the Dividend due on the 1st 
November. 1943 as well as the contracts for 
the Railway Out-agency and Postal Mail and 
agencies for Burmah-SheU Petrol and Motor 
and Lubricating Oils, kerosene oils, shell-tax 
Grease Diesel oils. Automobiles, spare parts 
Dunlop Tyres and tubes. Batteries and Simp- 
son’s Charcoal Gas producer plants and also 
all other business which at present is being 
carried by the said Bundi Petrol and Auto- 
mobile Supply Agency and in consideration 
for and in lieu of the foregoing shall pay to 
the Bundi State a lump sum or Rs. 4,00,000 
(Rupees four lacs).” 

22. The argument of the learned Advo- 
cate General is that' the word ‘foregoing’ 
used in clause (c) of the licence refers to 
the things mentioned in clause (c) only and 
not to the preceding clauses (a) and (b) and 
the main Para. (2), and, tlius he contends 
that nothing was paid in heu of tlie grant of 
monopoly rights by the Bundi State. In other 
words his submission is tliat tlie Ruler of the 
former Bundi State in exercise of the powers 
as a sovereign granted monopoly rights to the 
Company ex-grada. We, however, find it diffi- 
cult to accept tlie interpretation put by the 
learned Advocate General. The main para (2) 
of the licence says that “the Company shall 
have the monopoly of running the lorry and 
bus-services tliroughout the Bundi State terri- 
tory for a period of 30 years, and shall run 
lorry and bus services on the following terms 
and conditions” and then follow the sub-paras 
(a) to (h). In sub-para (c) it is mentioned “tliat 
in consideration for and in lieu of tbe forego- 
ing the Company shall pay to the Bundi State 
a lump sum of Rs. 4,00,000” i. e. the con- 
sideration for the payment of Rs. 4,00,000 is 
aU that has preceded. The word “foregoing” 
is used in the sense ‘what is previously men- 
tioned’ and therefore in the present case it 
would include the grant of monopoly rights to 
the Company which is mendoned in the main 
para (2) as well as sub-paras (a) and (b) also. ■ 
The word ‘foregoing’ cannot be restricted to 
only what has been described in sub-para (c) 
and must be taken to refer not only to what is 
contained in tlie sub-para (c), but also to all 
diat has preceded this sub-paragraph. 
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We are, therefore, of opinion that the con- 
sideration of Rs. 4,00,000 was not only the 
price for taking over the Bundi Petrol and Au- 
tomobile Supply Agency together with all its 
assets as mentioned in sub-para (c) but also 
the grant of monopoly rights by tne former 
State of Bundi to the Company. In tliis connec- 
tion it may be useful to make reference to 
clause (6) of the agreement also. At one stage 
the learned Advocate General argued tliat 
clause (6) is altogether independent of clause 
(2) and there is no connection between the two 
and therefore for interpreting clause (2) we 
need not go to clause (6) at all. Even if it 
be so, as we have already held above on an 
interpretation of clause (2) alone, we are of 
the view that the consideration for the pay- 
ment of Rs. 4,00,000 by tire Company was not 
only taking over of the Bundi Petrol and Auto- 
mobile Supply Agency but also the grant of 
monopoly rights to the Company by the State. 
However, we are not prepared to accept the 
contention of the learned Advocate . General 
that clause (6) need not be looked into at all. 
To find out the intention of the parties at the 
time of issue of licence Ex. 7 and for the pmr- 
pose of finding out the consideration for pay- 
ment of Rs. 4,00,000 we must take into con- 
sideration the document as , a whole and it 
would not be proper to confine our attention 
to a particirlar clause of the licence only. Thus, 
in our opinion, it would be permissible to look 
to the contention of clause (6) of the licence. 
Clause (6) provides that the Bundi State would 
have a ri^t to terminate operation of the 
licence after mving one year's previous notice 
and it will also be entitled to take over the 
stock-in-trade of the Company as shown in 
the books of the Company as well as the bene- 
fits of all the then existing contracts in favomr 
of the company provided that in the case of 
such termination the Bundi Darbar would have 
to pay to the Company the value of all the 
then existing assets of the Company including 
the balance of the ‘goodwill' money then out- 
standing as shown in the books together with 
compensation for compulsory acquisition at 10 
per cent of such valuation. As we have al- 
ready held in the earlier part of the judg- 
ment the use of the ‘goodwill money’ in tliis 
clause does not refer to ‘goodwill’ as it is 
understood in the commercial sense or the 
legal sense but it referred to nothing else but 
the consideration for monopoly. 

23. We now deal with the objection raised 
by the learned Advocate General that for the 
purpose of fmding out what were the terms 
of the licence we should not look into any 
other evidence except the license itself. In 
support of his argument the learned Advocate 
General has relied upon Sections 91 and 92 
of the Evidence Act and has submitted that 
when the terms of a contract or of grant or 
of any other disposition of property, have 
been reduced into the form of a document, 
no evidence can be given in terms of such 
contract, grant or other disposition of the pro- 
perty except the document itself. He has 
further submitted that Section 92 of the Evi- 


dence Act excludes evidence of any oral 
agreement between the parties to such docu- 
ment for the purpose or contradicting, vary- 
mg, adding to, or subtracting from its terms. 

On the other hand the learned Counsel for 
the Company has relied upon proviso 6 to 
Section 92 which says that any fact may be 
proved which shows in what manner the lan- 
guage of a document is related to existing 
facts. He has also referred to Section 98 of 
the Evidence Act, according to which evi- 
dence may be given to show the meaning of 
illegible or not commonly intelligible charac- 
ters, of foreign, obsolete, technical, local and 
provincial e.xpressions, of abbreviations and 
of words used in a pecuhar sense. He has 
argued that where the terms of die deed are 
ambiguous, the subsequent conduct of the 
parties is admissible for the purpose of inter- 
preting the deed. He submits that the word 
■goodwill' used in clause (6) of the agreement 
has been used in a peculiar sense and not 
in the ordinary sense. He submits that the 
evidence led by the Company both oral and 
documentary would show in what manner the 
language of clause (6) of Ex. 7 related to 
the existing facts. In support of his argu- 
ment learned Counsel has also relied upon 
Ganpatrao Appaji v. Bapu Tukaram, ILR 44 
Bom 710 = (AIR 1920 Bom 143); Subra- 
mania Ayyar v. Raja Rajeswara Seihupathi, 
ILR 40 Mad 1016 = (AIR 1918 Mad 1167); 
Abdulla Ahmed v. Animendra Kissen, AIR 
1950 SC 15; Sankar Roy v. Secretary of 
State, AIR 1925 Cal 346; Ali Abbas v. Sher 
Bahadur Singh, AIR 1925 Oudh 264 and 
U. P. Government v. C. M. T. Association 
Ltd., AIR 1948 Oudh 54. We do not con- 
sider it necessary to discuss these cases, as 
in oinr view, the principle is well settled that 
where the point in dispute is as to the mean- 
mg of a particular word in the document, 
evidence may be admitted to show in what 
peculiar sense that particular word was used, 
and extrinsic evidence including the 
evidence regarding the subsequent con- 
duct of the parties is admissible to 
determine the effect of the instrument 
as well as the intention of the parties. 
It is not the case of the State that the 
document suffers from any patent ambiguity. 
The Company has come forward with the 
allegation that the monopoly rights granted to 
them by the Bundi State were denominated 
as ‘goodwill rights’ and the shares have been 
called as ‘goodwill shares’ or ‘money’. 

24-26. Let us therefore, examine how far 
the contention of the Company that the word 
‘goodwill’ used in clause (6) or the licence re- 
fers to monopoly is correct? 

(After discussion of some documents and 
oral evidence the judgment proceeded): 

27. Thus after taking into consideration 
the various documents referred to above along 
with the statement of P. W. 1 Brijnarain 
there is no escape from the conclusion that 
the consideration for grant of monopoly rights 
by the Bundi State to the Company for runn- 
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ing the service and lorries exclusively within 
the territory of former State of Bundi was 
settled as Rs. 3,00,000 and in heu thereof 
30,000 fully paid up shares ■ were issued by 
the Company in favour of the Bundi State 
and it was further agreed that Rs. 10,000 
would be deemed to have been adjusted for 
eaeh year the Company enjoyed the monopo- 
ly rights and thus the so-called ‘goodwill 
account was as a matter of fact account of mo- 
nopoly rights and the expression ‘goodwill 
money means nothing else but money paid 
for grant of monopoly rights. 

28. Our conclusion in this respect is 
further fortified by the correspondence which 
passed between the Company and the State. 
In its letter dated 7-5-1953 a copy of which 
has been placed on the record and marked 
Ex. 12 the Company has written to the 
Government of Rajasthan that apart from 
11,600 shares the Company had issued with- 
out any payment shares of Rs. 3,00,000 in 
consideration for the grant of transport mono- 
poly for a period of 30 years. It is further 
mentioned in this letter that such amoimt of 
Rs. 3,00,000 was to be adjusted in 30 equal 
annu^ instalments so that at the end of mo- 
nopoly period the Government may have 
owned shares of Rs. 3,00,000 as cash paid. 
In reply to this letter tlie Government vide 
its letter dated 3-6-1953 (Ex. 14) informed 
the Company “that the question of claim for 
compensation arising out of the abohtion of 
the monopoly rights has to be treated separa- 
tely from the dividend that has become due.” 
It is remarkable that the State has not deni- 
ed the assertion made by the Company in 
its letter Ex. 12 that shares of Rs. 3,00,000 
were in consideration for the grant of mono- 
poly for a period of 30 years. On the other 
hand, the Government has merely said tliat 
the question of claim for compensation arising 
out of the abolition of monopoly rights will 
he treated separately. Then again the Com- 
pany wrote a letter on 17-6-1953 to the State 
(Ex. 8) stating therein ‘that the question of 
compensation is inseparably hnked with the 
goodwill shares and as a matter of course 
should have been settled simultaneously. The 
Company also asserted in this letter ‘that the 
Government’s letter dated 3-6-1953 (Ex. 14) 
makes it clear ‘that the Government has sur- 
rendered the goodwill shares of the value of 
Rs. 2,51,930 and no dividend has accrued 
thereon from 31-7-1950.’ It was also stated 
in this letter that a cheque for Rs. 11,828/9/6 
was being remitted to the State on the as- 
sumption of tlie correctness of the position 
taken by the Company and should the State 
find a position different from the one taken 
by tlie Company the State may return the 
cheque and fix the time and place for thrash- 
ing out the matter. It is significant that 
the cheque was accepted by the State and 
tlie Company was informed vide letter dated 
15-2-1956 (Ex. 10) that the matter was being 
enquired into by the State. The State, how- 
ever, did not proceed further in the matter 
and the Company gave a notice to the State 


under Section 80, Civil P. C. on 28-7-1958 
in which the Company again asserted that 
no consideration had been paid by the State 
of Bundi for the 30,000 shares in dispute 
and the consideration consisted of monopoly 
rights to ply stage carriages and trucks in 
the Bundi State. It was claimed in the 
notice tliat the Company should be paid com- 
pensation for infringement of the monopoly 
rights granted by the former State of Bundi. 
This notice was served on the State on 30-7- 
1958, and thereafter the present litigation 
started by institution of suit No. -7 of 1958 
by the State and a counter suit No. 9 of 
1958. by the Company. 

29. We have given this brief resume of 
the correspondence which took place between 
the State and the Company, and the facts 
leading to the institution of me suits by both 
of Aem to show that the State had never 
denied the stand taken by the Company that 
30,000 fully paid up shares had been issued 
by the Company in lieu of grant of monopoly 
rights, nor it ever asserted that these shares 
were issued by the Company in heu of the 
price of goodwill of the agency sold to the 
Company by the State. 

SO. In this connection we may also refer 
to Ex. A. 7 ihe 14th Annual Report of the 
Directors of the Company, along with profit 
and loss account and the balance sheet for 
the year ending 31st July, 1951. Among the 
Directors were. Major His Highness Mahara- 
wal of Bundi. who was the Chairman, and 
Shri Kesari Singh Mehta, Collector, Bundi, 
nominee of the State, and also Shri Mehtab 
Chand, Officer on Special Duty, Finance De- 
partment, Jaipur, nominee of me State. The 
report of the Chairman is in Hindi, and the 
tliird paragraph of the report when translated 
into English reads as imder: — 

“As you all know shares of the Company 
of the value of Rs. 3,00,000 were goodwill 
shares issued to the Government in heu of 
monopoly . rights. The monopoly rights 
have come to an end on 1-4-1951 and the 
Motor Vehicles Act has been apphed to 
Rajasthan. In these circumstances in the 
opinion of your Directors goodwill shares 
stand cancelled and this matter is also under 
the consideration of the Rajasthan State. The 
Board of Directors of the Company have, 
therefore, resolved in its meeting on 28-2- 
1952 that no dividend need be paid on these 
goodwill shares.” 

It is argued by Mr. Bhargava on the basis of 
tliis report tliat among the Directors His High- 
ness of Bundi was the Chairman, and the 
Collector, Bundi and Shri Mehtab Chand Offi- 
cer-on-Special Duty Finance Department, 
Jaipur were tlie nominees of the State Gov- 
ernment. No objeefion was taken to the re- 
solution of the Company referred to in the 
report of the Chairman. Thus it is argued 
that this report also lends support to the con- 
tention of the Company that the disputed 
shares of tlie value of Rs. 3,00,000 were issu- 
ed by the Company in lieu of grant of mono- 
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poly rights. Mr. Bhargava went a step fur- 
ther and submitted that the State was estopp- 
ed from challenging the position stated in 
the aforesaid Chairman’s report. All that we 
need mention is tliat the report of the 
Chairman of the Board of Directors referred 
to above undoubtedly supports the stand 
taken by the Company before us but we find 
it difficult to hold that it operates as an 
estoppel against the State inasmuch as the 
essential inmedients of estoppel are not 
satisfied in the present case. It is obvious 
that the State has not by any declaration, act 
or omission intentionally caused or permitted 
the Company to beheve this position to be 
true and to act upon such belief. Moreover 
the question whether the 30,000 fully paid up 
shares were issued by the Company as price 
of the goodwill of the agency or as price of 
the assets of the agency or in lieu of grant 
of monopoly rights by me State to the Com- 
pany depends upon me interpretation of the 
various documents which passed between the 
Company and the State and is not a pme 
question of fact but a mixed question of fact 
and law, and therefore, there cannot be an 
estoppel in such a matter. We may, how- 
ever, state that the learned Advocate General 
was not able to give any satisfactory reply to 
this part of the argument of Mr. Bhargava as 
to how this report emanated from His High- 
ness of Bundi and the two nominees of the 
Government of Rajasthan who were on the 
Board of Directors of the Company? 

31. There is another aspect of the matter 
which may be mentioned here. We have not 
heen told what was the goodwill of the 
agency nor any explanation has been furnish- 
ed to us at the Bar as to how the goodwill of 
the agency came to be valued three times 
the price of its assets? We find it difficult to 
accept that the price of the goodwill of the 
agency, without there being anything on the 
record was considered to be worth thrice its 
visible assets. For this reason also, we are 
not prepared to accede to the submission of 
the learned Advocate General that the price 
of the goodwill of the agency was settled as 
Rs. 3,00,000. 

32. Before we take leave of this topic we 
would also refer to the balance sheets of the 
Company which have been placed on the re- 
cord from the year 1944 i.e. for the year 
ending on 81st July, 1945 upto the year end- 
ing on 31-3-1951. In the balance sheets of 
all the years upto the year ending on 31-7- 
1950 an amount of Rs. 10721/-/1 has been 
sho\vn to have been xvritten off as the good- 
wall amoxmt in each year. However, from 
the year ending 31-7-1951, nothing is shown 
to have been ^v^itten off in the goodwill ac- 
count and Rs. 2,51,930 has been shown as 
assets and property under the head goodxvill. 
This shows that upto the period the monopo- 
ly rights were enjoyed by the Company i.e. 
upto the date of coming into force of the 
Motor Vehicles Act, 1939 on 1-4-1951, the 
goodwall amount was being waitten off as 
envisaged by clause (e) of the Council Reso- 


lution (Ex. S), and thereafter nothing was 
written off in the ‘good\vill account’. This 
also shows that the ‘goodwill amount’ was 
nothing else but the amount of the monopoly 
rights granted to the Company by the for- 
mer State of Bundi, which was fareated by 
the Company as asset and was being written 
off by Rs. 10,000 each year upto the period 
the monopoly rights were enjoyed by the 
Company. It is true that the bmance sheet 
of the Company and whatever is contained 
therein caimot bind the State but we cannot 
forget that on the Board of Directors of the 
Company, the Chairman during the year end- 
ing on 31-7-1951 was no other person than 
His Highness of Bundi and the Board also 
consisted of two nominees of the State Gov- 
ernment. These balance sheets therefore also 
support the contention raised on behalf of 
the Company. 

33. From whichever aspect we look at the 
matter, we feel convinced that the 30,000 
fully paid up shares of the Company valued 
at Rs. 3,00,000 were issued by the Com- 
pany in favour of the former State of Bundi 
not in heu of the price of the assets or the 
goodwill of the agency but in lieu of mono- 
poly rights granted to the Company by the 
former State of Bundi for a period of SO 
years. This also disposes of tiie contention 
of the learned Advocate General that the 
monopoly rights were granted by the then 
Bundi Darbar to the Company ex-^atia, or as 
a bounty. 

34. It would be relevant here to dispose 
of another contention of the learned Advo- 
cate General that the instrument Ex. 7 by 
which monopoly rights were granted by the 
former Ruler of the Bundi to the Company 
was law and not an agreement. In our opi- 
nion, it is too late in the day to put forth this 
argument in view of the pronouncement of 
their Lordships in Maharaja Shri Umaid 
Mills Ltd. V. Union of India, AIR 1963 SC 
953. In that case the then Ruler of Jodhpur 
State agreed to exempt or remit the State 
or Federal Excise duty on goods manufactur- 
ed in the Mill premises and State or Federal 
Income-tax or super-tax or surcharge or any 
other tax or income-tax. Their Lordships 
were pleased to hold inter aha that the agree- 
ment entered into by the then State of Jodh- 
pur rested solely on the consent of the par- 
ties and it was entirely contractual in nature 
and was not law because it had none of the 
characteristics of law. Their Lordships 
were further pleased to lay down that any 
and every order of a sovereign Ruler who 
combines in himself all functions cannot be 
treated as law irrespective of the natiue or 
character of the order passed. In the words 
of their Lordships: 

"From this point of view there is a valid 
distinction between a particiJar agreement 
between two or more parties even if one of 
the parties is the Sovereign Ruler, and the 
law relating generally to agreemenla. Th& 
former rests on consensus of ’> 
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latter expresses the will of the Sovereign. If 
one bears in mind this distinction, it seems 
clear enough that the agreement of April 17, 
1941 even though sanctioned by the Ruler 
and purporting to be on his behalf, rests real- 
ly on consent. 

This view was further affirmed by their Lord- 
ships of the Supreme Court in a subsequent 
case Bengal Nagpur Cotton Mills Ltd. v. 
Board of Revenue M. P., AIR 1964 SC 888. 

35. In the case in hand, it is plain that 
an agreement of the Ruler of the former 
State of Bundi was expressed in the shape of 
a contract which was signed by Shri Brii- 
narain on behalf of the Bundi Electnc Supply 
Company and by the then Ruler of the Bunai 
State, Ishwari Singhji, G. C. I. E. Maharao 
Raja of Bundi and was attested by one Shri 
Kedarmal Accountant General, Bundi State. 
It is plain that such an agreement cannot 
be regarded as law. As observed by their 
ILordships in the case of Bengal Nagpur Cot- 
(ton Mills Ltd., AIR 1964 SC 888 (supra): 

“A law must follow the customary forms 
of law-making and must be expressed as a 
binding rule of conduct. There is generally 
an established method for tlie enactment of 
laws, and the laws, when enacted, have also 
a distinct form. It is not every indication of 
the will of the Ruler, however expressed, 
which amounts to a law. An indication of 
the will meant to bind as a rule of conduct 
and enacted with some formality either tradi- 
tional or specially devised for the occasion, 
results in a law hut not an agreement to 
which there are two parties, one of which is 
the Ruler.” 

36. Judged from this angle, it is quite 

obvious that the document dated 31-7-1944, 
was merely intended to bind consensually and 
not by a dictate of the Ruler. The document 
is not worded, as a law is ordinarily expected 
to be. It records a contract and has been 
described as ‘Motor Service Monopoly 
Licence, 1944’. The words used in this docu- 
ment are that ‘the Company shall in 

consideration for and in lieu of the foregoing 
shall pay to the Bundi State a lump sum of 
Rs. 4.00.000’ indicate that the State of Bundi 
was binding itself in consideration of certain 
payments made by the Company, and, there- 
fore, tlie document Ex. 7 is an agreement. 

37. We are, therefore, of opinion that the 
finding of the learned Senior .Civil Judge, on 
Issue No. 3 that the purchase price of Rs. 
4,00,000 paid by the Company was made up 
of Rs. 1.00,000 as the price for the stock 
of the agency and Rs. 3,OO,O0O for monopoly 
rights, is correct and does not call for any 
interference. 

38. We now come to the second main 
contention raised on behalf of the State viz. 
that the Company having issued 30,000 fully 
paid up shares in favour of the former State 
of Bundi cannot queshon the consideration 
for the same and is bound to pay the divi- 
dends on aU. these shares anci extend all 


other benefits due thereon to the State. We 
called upon the learned Advocate General to 
show to us whether there was any provision 
iri the Company Law or any other law which 
debarred the Company from showing that 
die consideration for issuing particular shares 
was fictitious or had failed and become iUu- 
spry and inoperative. We may state that the 
learned Advocate General expressed his in- 
ability to point out any such provision in the 
Company Law. But in support of his argu- 
ment he placed reliance on paras 517 and 
518 at pages 246 and 247 in Halsbury’s 
Laws of England, Third Edition, Volume 6. 
Under the head ‘Effect of share certificate’, 
it has been observed by the author that a 
certificate under the common seal of the 
Company specifying any shares held by any 
member is prima facie evidence of the title 
of the Member to the shares. The certifi- 
cate is the only documentary evidence of 
title in the possession of a share-holder. It 
is not a negotiable instrument or a warranty 
of title by the Company issuing it. It declares 
to all the world that the person who is,, nam- 
ed in it is the registered holder of certain 
shares in the Company. Further on in para 
518 under the Head ‘Estoppel’ it is mention- 
ed that the Company is estopped from dis- 
puting the truth of any statement in a share 
certificate as against any person not know- 
ing that the statement is untrue, who has 
acted or refrained from acting on the faith 
of and has thereby suffered loss. The ratio 
decidendi or all the cases cited by Lord Hals- 
bury under the head of ‘Estoppel’ is that a 
Company is estopped from denying that a 
share is fully paid as against a holder without 
a notice, and a person who by reason of the 
issue of a certificate is entitled to shares by 
estoppel and who acts on the certificate to 
his detriment may recover from the Company 
as damages the value of the share at tlie time 
of the refusal of the Company to recognise 
him as a share-holder together with interest 
from tliat date. In our view the observations 
made by Lord Halsbury in paras 517 and 518 
referred to above do not at all help tlie State 
inasmuch as the State is not a transferee or 
holaer of shares without notice and tlie prin- 
ciple of estoppel can have no application in 
the present case. 

39. The learned Advocate General also 
relied on Cornbrook Brewery Co. Ltd. v. Law 
Debenture Corporation Ltd., 1903-2 Cli 527 
and In re Wragg, 1897-1 Ch 796. We have 
looked into these authorities and it would be 
sufficient to state that they do not support 
tlie argument advanced by the learned Advo- 
cate General and deal with a different set of 
facts and circumstances with which we are 
not concerned. 

40. On the other hand Mr. Bhargava, 
learned counsel for the Company has invited 
our attention to Trustee Corporation (India) 
v. Commissioner of Income-tax, Bombay, 57, 
Ind App 152 = (AIR 1930 PC 151). Wo 
have gone through this authority also and 
may state that this case has also no direct 
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bearing upon the question whicb is being 
agitated before us. This was an appeal in 
the Privy Council arising out of a reference 
made to the High Court under the provision 
of the Indian Income-tax Act, 1922, and die 
question submitted for answer was whether 
in respect of super tax in year 1924-25 die 
appellant company was entitled to deduct the 
loss to them in respect of the transaction of 
the shares allotted to them from the English 
Companies at their nominal value of Rs. 200 
each? It was found by the Commissioner 
that in 1920 each share in the appellant com- 
pany was worth Rs. 95. It was held that no 
loss was proved as the English Companies 
were liable to die appellant Company for 
the amount by which the sum realised was 
less than the nominal value of the allotted 
shares. It was further held diat apart from 
die above consideration the Commissioner 
was not bound in law to take as die price 
paid the nominal value of the shares allotted. 

41. In absence of any rule of law on die 
point we find ourselves unable to accede to 
the contention of the learned Advocate Gene- 
ral that the nominal or face value of the 
shares is conclusive, and that the Company 
cannot under any circumstances show that the 
consideration for the issue of shares had failed 
or that the transaction of particular shares had 
become illusory or inoperative. 

42. This brings us to the last contention 
raised on behalf of the State that even 
though the monopoly rights granted to the 
Company came to an end on 1-4-1951 the 
State is not liable to restore any benefits or 
advantage to the Company under Section 56 
or 65 of the Indian Contract Act or under any 
odier provision of law. 

43. The learned Advocate General has 
argued that neither Section 66 or Section 65 
of the Indfan Contract Act would apply in 
the present case inasmuch as the act of the 
former Bundi State for granting monopoly 
rights to the Company was not impossible in 
itself nor it became impossible after the con- 
tract had been made and therefore Section 56 
has no application, and consequently Section 
65 also cannot apply as the agreement was 
neither discovered to be void nor became 
void. The contention raised by tire learned 
Advocate General stands fully answered by 
their Lordships of the Supreme Court in 
Satya Brata Ghose v. Mugneeram Bangur and 
Co., AIR 1954 SC 44. Their Lordships said: 

"The word "Impossible” has not been used 
here (in Section 56) in the sense of physical 
or literal impossibility. The performance of 
an act may not be literally impossible but it 
may be impracticable and us mess from the 
point of view of the object and purpose 
which tire parties had in view; and if an un- 
toward event or change of circumstances 
totally upsets the very foundation upon which 
tire parties rested their bargain, it can very 
well be said that the promisor finds it im- 
possible to do the act which he promised to 
do.” 

It is well established that if after the execu- 
tion. of the contract or at any stage during 


the operation of the contract its performance 
becomes impossible by any supervening event 
then each party is bound to restore to the 
other any advantage which he had taken 
under the contract. We may in this connec-, 
tion refer to Kishangarh Municipality v. 
Maharaja Kishangarh Mills Ltd., AIR 1961 
Raj 6; Man Singh v. Khazan Singh, AIR 
1961 Raj 277; Raja Mohan Manucha v. 
Manzoor Ahmed, AIR 1943 PC 29 and Mun- 
shi Lai v. Vishnu Das, AIR 1954 All 450. 
There is no doubt in our minds that with the 
coming into force of the Motor Vehicles Act, 
1939 into Rajasthan on 1-4-1951 which was 
not under the contemplation of tire parties 
at the time they entered into it, the perfor- 
mance of the contract regarding enjoyment of 
monopoly rights became impossible. After 
tlie Motor Vehicles Act came into force it 
became impossible for the State to allow the 
Company the enjoyment of the monopoly 
rights to ply the buses and motor lorries ex- 
clusively in the territory of the former 
State of Bundi and thus the performance ■ of 
the contract pertaining to the monopoly 
rights became impossible by a supervening 
event. Consequently, the State is bound to 
restore the advantage received by it with res- 
pect to grant of monopoly rights. 

44. The learned Senior Civil Judge has 
held that in respect of 30,000 shares of the 
value of Rs. 3,00,000 given to the then State 
of Bundi by the Company, the State is entitl- 
ed to dividend bonus and other benefits and 
rights accruing to it on shares representing 
the value calculated at the rate of Rs. 10,000 
per year beginning from 11-1-1944 to 31-3- 
1951 but not on the remaining shares. The 
learned Advocate General, however, submitt- 
ed that even though the Motor Vehicles Act 
had come into force on 1-4-1951 no per- 
mits were granted to other persons by the 
Transport Authorities till 31-3-1954 and there- 
fore it is contended that the Company is not 
entitled to any relief with respect to the 
period prior to the grant of permits to other 

ersons. This contention does not appear to 

e tenable because after coming into force of 
the Motor Vehicles Act, 1939 the Company 
obtained temporary permits in 1951 even 
though they were cancelled by the High 
Court. If for any reason the permits to other 
persons were not granted till 1954, the 
State cannot urge that the monopoly rights in 
favour of the Company remained in existence 
after 1-4-1951. It must be conceded that 
the monopoly in favour of the Company be- 
came void on 1-4-1951 and it follows as a 
necessary corollary that the hability of the 
State to restore the advantage it had receiv- 
ed under the contract, arose on 1-4-51 when 
the monopolv became void. Thus there is 
no force in this contention of the learned 
Advocate General also. 

45. No other point was argued before us. 

46. The result is that we do not find any 
force in this appeal and dismiss it with costs. 

Appeal dismissedL 



A. 1. R. 


48 Raj. [Prs. 1-2] Devi Sahai v. T. A. Tribunal (B. P. Beri J.) 


AIR 1970 RAJASTHAN 48 (V 57 C 8) 

B. P. BERI, J. , 

Devi Sahai Agarwal, Petitioner v. Trans- 
port Appellate Tribunal, Rajasthan, Jaipur 
and another. Opposite Party. 

Civil Writ Petn. No, 42 o£ 1964 D/- 10-3- 
1969. 

Motor Vehicles Act (1939)^ Ss. 60 and 64 

— Cancellation of permit is by way of 
penalty — Order is quasi-judicial — 
Principles of natural justice apply — Cancel- 
lation of petitioner’s permit without ^ving 
precise notice of accusation and without 
recording statements of witnesses produced 

— Order of cancellation held vitiated _ by 
error apparent on face of record and by wola- 
tion of principles of natural justice — Order 
quashed under Article 226 of Constitution — 
AIR 1959 Mad 531, Diss. from — (Constitu- 
tion of India, Article 226). 

The cancellation of a permit under S. 60 
Motor Vehicles Act, 1939 is a penalty which 
may be imposed against a holder; but be- 
fore it can be done, the holder has to be 
afforded an opportunity to furnish his expla- 
nation, he has to be told on what grounds 
the permit has been cancelled and he has a 
right of appeal. Therefore, the order of can- 
cellation of a permit being in the nature of 
a penalty, the action of the authority is of 
a quasi judicial nature and calls for the ap- 
plication of the principles of natural justice. 
1960 RLW 157; AIR 1966 Madh Fra 144, 
Rel. on; AIR 1965 Mad 471 and AIR 1959 
Mad 531, Ref. (Para 8) 

It is a fla^ant violation of the principles of 
natural justice to condemn a man without 
telhng him what he is accused of. (1958) 2 
All ER 579 and AIR 1957 All 297, Rel. on. 

(Para 25) 

In a proceeding under S. 60 if there is any 
factual controversy regarding the facts alleged 
for the cancellation of a permit, then the sub- 
stance of what the witnesses for and against 
have deposed must be recorded. This is 
necessary because there is an appeal provided 
under Section 64 of the Act itself and no 
appellate authority can possibly apply its 
mind on the facts and assess them unless it 
has some sort of memoranda regarding the 
evidence adduced before the subordinate 
tribunal. It is true that there is no provi- 
sion for enforcing the attendance of witnesses 
before the Regional Transport Authority even 
in the Rajasthan Rules but from that no in- 
ference can be deduced that witnesses can- 
not be or should not be examined. All that 
can be said is that if. the parties produce their 
witnesses they must be heard and factual 
controversies should be resolved by reference 
to those witnesses. Cancellation of a permit is 
a penalty and before a person can be punish- 
ed, law gives him an opportunity to be heard 
and that hearing would be perhaps in some 
cases a mere ritual if his witnesses are not 
heard. AIR 1959 Mad 531, Piss, from. 
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Held on facts that the resolution of the 
RTA suffered from an error apparent on the 
face of the record as it was inconsistent with 
the notice. The resolution condemned the 
petitioner on a mound of which he had no 
notice and thereby violated the principle . of 
natural justice. Tne Transport Appellate Tri- 
bunal was also handicapped for want of re- 
cord of the alleged statement of the Traffic 
Inspector on whose complaint the notice was 
issued to the petitioner and it could not apply 
its mind in the absence of the specific al- 
legation on the basis of which the permit had 
been cancelled. Hence the order of R. T. A. 
as well as that of TAT on appeal cancelling 
the petitioner’s permit should be quashed. 

(Para 29) 


Cases Referred; Chronological Paras 
(1966) AIR 1966 Madh Pra 144 (V 53) = 
1966 MPLJ 39, Madan Mohan v. 

S. T. A. Authority, M. P. 10 

(1965) AIR 1965 Mad 471 (V 52) = 

1965 (2) Cri LJ '652 (1), S. V. M. 

Transport v. S. T. A. Tribunal 11, 28 
(1960) 1960 Raj LW 156 = ILR 
(1959) 9 Raj 1009, Krishna Gopal v. 
Regional Transport Authority 9 

(1959) AIR 1959 Mad 531 (V 46) = 

1959 Cri LJ 1443, Dhanmull v. 


Regional Transport Authority, Salem 

12, 28 


(1958) 1958-2 All ER 579 = 1958-1 
WLR 762, Byrne v. Kinematograph 
Renters Society, Ltd. 22 

(1957) AIR 1957 AU 297 (V 44) = 

1956 All LJ 878, Muhhtar Singh v. 

State of U.' P. 24 

(1957) AIR 1957 Andh Pra 608 (V 44) = 
1956 Andh LT 309, Y. Thirupathi v. 
Andhra State 22 

(1957) AIR 1957 Trav-Co 141 (V 44) = 

ILR (1956) Trav-Co 1293, K. Balagan- 
gadharan v. C. R. Traffic Board 9 

(1935) 105 LIKE 125, Marriot v. 

Minister of Health 23 


R. K. Rastogi, for Petitioner; M. M. Vyas, 
Addl. Advocate General, for Opposite Side. 

ORDER: This is a petition under Article 
226- of the Constitution of India complaining 
against the cancellation of a stage carriage 
permit under Section 60 of the Motor Vehi- 
cles Act and seeks a writ of Certiorari 
against the order of the Transport Appel- 
late Tribunal, Rajasthan dated the 23rd Janu- 
ary, 1964. 

2. The petitioner is a transport operator 
and held one stage carriage permit on 
Shahpura-Behror route and another on Jaipur- 
Bikaner route of 235 miles length travelling 
over lire Jaipur and Bikaner regions under 
the Motor Vehicles Act. The non-temporary 
stage carriage permit was granted to die 
etitioner in lieu of compensation as he was 
isplaced on account of nationalisation of 

{ aipur-Alwar route of which the petitioner 
leld a permit. There is no dispute so _ far. 
The petitioner contends that the Taipur- 
Bikaner permit was granted to him by the 
State Transport Authority (hereinafter called 
the State Transport Authority) whereas the 
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